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INTRODUCTION

This paper explores the Sierra Club's recent proposal to drain Lake Powell and remove
Glen Canyon Dam from the Colorado River' and its potential effect on the rights of the Upper

Colorado River Basin States and their citizens. Upper Basin States include Wyoming, Colorado,

Utah, and New Mexicm2
The paper argues that implementing the proposal to drain Lake Powell would take valid
rights of these states and their citizens not only in the water supply of the Colorado River itself,

but in the economic benefits of its use. Such rights to economic benefits include rights to
hydropower revenues and the economic base underpinned by firm water supplies for irrigation,
domestic, municipal, and industrial uses. Water is literal wealth in the West. Without firm water
supplies, the economic base of the Upper Colorado Basin states is compromised. This paper will

show that the draining of Lake Powell will severely impact the Upper Colorado River Basin states
through the taking of Congressionally granted water supplies and hydropower revenues.

The paper begins by providing history and background needed to understand the equity
issues involved in the proposed draining of Lake Powell and to establish an equity argument for
the Upper Basin states' claim in Lake Powell and Glen Canyon Dam. Federal involvement in the

water development of the Colorado and other rivers of the West evolved fromvery early United
States policies. From the beginning. United States policies granted to States rights to use

revenues generated from federal lands within their borders. This early history shows a pattern of

federal land revenue grants for water and infrastructure development in the United States as a
whole. The federal Reclamation Program, of which Glen Canyon and Lake Powell are a part, is

' David R

Brower, Let the River Run Through It, Sierra MarcWApril(1998).

Article n(c), Colorado River Compact, Boulder Canyon Project Act, 45 Stat. 1057 (1 928).
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rooted in this land revenue history and the equitable treatment of developing states. This paper

shows that equity led Congress to grant rights to Upper Colorado River Basin states to enjoy the

economic benefits of the various potential uses of the Colorado River.
The paper theft describes the history of Reclamation projects in the Colorado River Basin

and describes the interstate Compacts and Acts of Congress that now comprise what is known as
the "Law of the River." The paper outlines the common criticisms of the Reclamation Program in
general and particularly those criticisms levied at Glen Canyon Dam and Lake Powell and why the
Sierra Club has proposed draining Lake Powell.

The paper analyzes these criticisms in light of the Congressional grants of rights to the

Colorado River Basin states and their citizens made in the Compacts and the Acts of Congress. It
discusses the continued Upper Basin state and citizen rights to store water on the federal lands of

Lake Powell. It shows that equity remains in favor of the Upper Basin states despite the initial
funding of Glen Canyon Dam by the Treasury and other such criticisms. It describes how the
draining of Lake Powell and removal of Glen Canyon Dam would affect Upper Basin states and
citizen rights in terms of available water supplies and other economic benefits that would be lost.

The paper concludes that Congress has granted significant rights to the Upper Basin states
and their citizens in Glen Canyon Dam and Lake Powell and that Congress should equitably, if not

constitutionally, be liable to provide just compensation for rights taken if it decides to drain Lake

Powell.
HISTORY OF THE FEDERAL RECLAMATION PROGRAM

Glen Canyon Dam and Lake Powell are part of the Federal Reclamation Program

established in 1902.3 They are thus are governed by the body of law that has evolved since that
time known as Reclamation law. A review of the history of the Reclamation program and the

history leading up to the establishment of the program is important to a proper understanding of
Reclamation law and the rights and interests of the Upper Basin states in Glen Canyon Dam and

Lake Powell

The history behind the Reclamation program begins much earlier than the enactment of the
Reclamation Act of 1902.' This paper will show that Reclamation's basis lies within the public

land laws and policies of Congress for the previous 125 years. The Reclamation program was a
land settlement program and an extension of the Homestead ~ c.' tThe Reclamation Act of 1902
set

aside revenues from the sale of public lands in the West in a special trust fund, known as the

Reclamation Fund for use in the Reclamation pr~gram.~
During previous history, Congress had
encouraged land settlement as a major goal of the new nation7 The sale of public lands thus

became a major source of revenue for the new country and developing states.' The following

section will show that the original Federal Reclamation program entailed a natural and equitable
outgrowth of Congressional land revenue and settlement policies. The next section will show that

Roosevelt's New Deal Era resulted in an expansion of the Reclamation program into multipurpose public works projects funded from the General Treasury- The following section will

'ColoradoRiver S w P r o j e c t A c t 7 0 Stat. 105 (1956).

'See Irwin v.Wright, 25S U.S. 573 (192I)(holding that the Reclamation Act added additional requirements to
the homestead laws).
* 32 Stat. 388; See also, Swigart v. Baker, 229 U.S. 187 (1 9 12)(in dicta stating the Reclamation fund is a h s t
fund for the Western states).

'H. Rep. 1468, at 3-17 (1902).
"See id.

show that though Congress constructed Glen Canyon Dam as a federal multi-purpose project

funded from the General Treasury, the Upper Colorado River Basin states may lay equitable claim
to

its continued existence and benefits. Their equitable claim arises through full reimbursement of

the General Treasury including accrual of interest from Western land revenues.
Land Revenue Disposition in the United States and the Reclamation Program

The public lands in the original 13 colonies became the property of the individual states
and did not become a pan of the federal dornah9 The colonies ceded the remaining lands won

from Great Britain to the federal go~ernrnent.~~
These lands were those west of the Alleghenies
to the Mississippi." The United States added other lands to the public domain (including those of

the Western United States) through conquest, purchase and treaty.12
Congress had authority for the disposition of public lands under the constitution.l3 The
wealth of the new country was in the value of its land, water, and natural resources. The original
13 colonies enjoyed the use of all revenue from the public lands within their borders since they did

not grant them to the United states.I4 As settlement progressed, Congress admitted new states to

the Union." Despite vigorous opposition from the new states who had no vote, Congress refused
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to outright grant the new states all the public lands within their borders upon admission.16 Rather,
Congress granted each new state only some of the public lands in the state for various purposes

including education, road building, and land development.''

Thus, Congress kept much of the land that had not been settled within each new state
under federal ownership." This practice created an inherent inequity from the start. Though each
state was to be admitted on equal footing, new states had to accept substantial federal ownership

of the lands within their borders rather than receiving title to all public land within their
boundaries as had the original 13 colonies.
However, it became a common practice for Congress to grant title to federal public lands
to the public land states to assist with the new state's land and revenue needs. These

Congressional policies and actions became important to the later Congressional decision to set

aside Western public land revenues for water development in the West. Congress granted to
states revenues from the sale of public lands as early as 1828 for construction of water-related

facilities. Congress continued this policy through the nineteenth and the early twentieth centuries.

The following is a brief summary of the more significant lands and revenues grants Congress made
to the public land states.

In 1827 and 1828, Congress granted lands to the state of ~1abarna.l~
Alabama used the
revenue from the sale of these lands for navigation improvements on the Tennessee Riveram

'* See id.

' SeeCo^fms supraa.
la see

id.

''See id. at 77.
mSee id.

9 at 67.

Congress also granted to Ohio, Indiana, and Illinois (including a grant of every other section of
land) for the building of canals to connect the Great Lakes with the Ohio and Mississippi Rivers.21

Congress thus granted more than 6 million acres for canals and river improvement^.^

In 1836, Congress loaned public land revenues of $28,101,644.91 to the 26 eastern states
as an interest free loan for public improvements within the states.23 These states have not been

repaid this loan.24In 1841, Congress passed the General Preemption Act granting all then existing
public land states (those states west ofthe Alleghenies) 500,000 acres each to provide revenues

for internal improvements within the states.25 In 1849, Congress granted to the State of Louisiana

all swamp lands and lands subject to flooding within the state. Louisiana used the revenue from
the sale of these lands to construct levees and drains to reclaim the lands and make them suitable
for ~ettlement.~
In 1850, Congress passed the Swamp Act providing to all states the privileges

previously granted to Lo~isiana.~'The states used the land sale revenue to reclaim the lands for

Massive draining of swamp lands resulted in all states as the lands were settled.29
The magnitude of the Swamp Act land revenues grant to the states is staggering. The states

received the revenue from over 80 million acres of federal public land sold into private ownership

" See i d
See id.

" H.Rep. 617, at 2 (1926).
' See id.
"See Coggin3 s u p a. 9 at 77.
See Coggins supra n. 9 at 78.

See id.
28

See id.
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See id.

under this Act3'

In 1862, the homestead era began. Congress passed the Homestead Act and opened the
Midwest and West to largescale settlement at little or no cost.31 The Act granted land in 160acre tracts to individual families for a minimal administration fee.32As a consequence, no land
revenues were generated. The citizens of the states and territories received the value of millions

of acres of land essentially free.
In 1877, Congress passed the Desert Land Act which provided for the sale of 640-acre
tracts needing irrigation water for farming to settlers who would improve and irrigate the land
within three years.33 Over 10 million acres were patented.34

In 1894, Congress passed the Carey Irrigation ~ c t . " This Act granted 1 million acres of

public lands needing irrigation to each state for private construction of irrigation works and
settlement by individual families in 160-acre tracts.36The Act produced good success in Idaho
and Wyoming, but limited success in other statesh3'Overall the states developed about 1 million

acres under this Act3' Congress directed the states to deposit any excess revenue from the sale of

See id.

See id at 82.
32

See id,
See id. at 85.

"

See id
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" See id.
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By 1902, it became obvious that largescale water development was needed if settlement
of public lands was to c o n t i n ~ e .The
~ limited ability of private enterprise and the states
themselves to accomplish the work led to broad support for federal involvement in water
development in the West.41 The United States owned most yet unsettled western lands since it

had refused to grant the lands to the states at stateh~od.'~
Thus, as the great land owner in the
West, and the owner who had control of the revenues from the public lands, Congress launched

the United Slates into development of federal water projects for further settlement ofthe Westa
Congress passed the Reclamation Act of 1902.44

Congress could have given the lands to the states and let them construct the projects, but
that had been tried by the Carey Act with only limited success,45 But, one has to remember that

most of the Western states were in their infancy. Utah had been admitted to the union only six
yearsfi earlier while New Mexico remained a territory in 1902.47These governments apparently

had yet to gain enough strength to achieve such projects.
Regardless, by the Reclamation Act, Congress decided to construct the needed water

'*

28 Stat. 372.

*See H. Rep. 1468. at 3-17 (1902).

'' See id.
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"
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pr~jects.~'
Because the federal government would build the improvements, Congress set aside the

Western states land revenue in a federal Western states trust fund known as the Federal
Reclamation Fund.49Congress empowered the Secretary of the Interior to use the fund to
construct irrigation facilities to make possible the continued homesteading of the Western states."

Thus, the Reclamation program became a part ofthe great settlement movement ofthe
nation and became the last major effort in the privatization of the lands ofthe United States. The
history of land settlement in the United States described above shows that Congress repeatedly
granted land revenues to assist and encourage the public lands states in the privatization and

settlement of the lands by the common citizen.

With the Reclamation program, Congress wanted to spread the benefits ofthe projects
among as many people as possible." Congress w a s concerned that private development ofthe
large projects. anticipated would require transfer of control of large tracts of land into the hands of

private corporations." This Congress did not want to do." Past experience had shown that
tenant farming and project failure oftenresulted from such policy." Also, private developments

were often poorly financed, poorly engineered, and often resulted in both farm and irrigation

'* 32 Stat.

388

''43 U.S.C.$ 3 9 1 (1 994). See aho, Swigart v. Baker, 229 U S . 187 (1 9 12)(noting in dicta that the
Reclamation Fund is a trost fund for Western states),

"H. Rep.

1468 at 3-17 (1 902); 43 U.S.C. fi 41 1 ( 1 994).

" H. Rep. I468 at 3- 17 (1 902).
"see id.

See id

''See id

project bankruptcies." However, most importantly, the policy had often resulted in enriching the

already wealthy who were able to capitalize on the value of the lands at the expense of the many
who bought into the projects and often eventually went bankrupt." Congress wanted to spread
the wealth of the land among as many of the people as possible." Thus, Congress opted to
continue settlement under the Homestead laws with an additional requirement under the
Reclamation Act that the settlers of the lands provided irrigation water from Reclamation projects
pay for the construction, operation, and maintenance costs of providing water to the land."
Congress had used a variety of means over the years to settle the country. These had
included low land prices, land grants to states to produce revenue for general internal
improvements, land grants to produce revenues for the drainage of swamps and for levee
protection under the Swamp Act, land grants to individual settlers under the Homestead Act, land

grants to States to produce revenues for public schools, land grants for universities, land grants to

railroad companies for building of railroads, and land grants to States under the Carey Act for the
building of irrigation works needed for land settlement in arid and semiarid regions."
With the Reclamation program and the establishment of the Reclamation Fund, Congress

simply extended such benefits to the 17 Western states. As evidenced by its many land and land

revenue grants, Congress could have equitably built and granted title to the federal Reclamation
projects to the Western states. The land revenues came from the Western states in the first place.

" See RJOgm n.

" H.Rep.

37 at 56.

1468 at 3-17(1 902)

"See id.

''See I&

v. Wright, 258 U.S. 573 ( 1 92 1)&$ding that the Reclamation Act added additional requirements

to the homestead laws).
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Further, all other states had enjoyed such benefits in the past. All other states had either been
given their lands outright or had been allowed to use much of their public land revenues for

development and improvements. However, in the case of the Reclamation Program, Congress for
the first time required repayment of public lands revenues spent on the projects. Congress

included this requirement for two reasons: ( I ) to create a revolving Western states fund that could
be used for additional irrigation projects as the projects were repaid to the fond and (2) to an

prevent unfair advantage of Reclamation project settlers and farmers over private irrigation
enterprises serving fanners that were having to pay the cost of private irrigation works.60

Though for the first time Congress did not grant the revenues but required repayment,

Congress did not require repayment with interest. This decision has been heavily criticized as a
substantial federal subsidy of irrigation projects in the West.61 Maybe so, but when viewed in light

of the land revenues subsidies all other states had enjoyed for their development without even
having to repay, let alone having to repay with interest, it is easy to see that this interest waiver

was more than equitable. Further, Congress recognized that interest burdens on private irrigation
projects had contributed greatly to many failures and bankrupt~ies.~~
Congress wanted this
program ofland settlement to succeed." Payment of interest on the investment would have

greatly jeopardized this godH Payment of interest would have jeopardized the security of the
land revenues invested and their eventual return for use on additional projects. Thus,Congress

""H.
Rep. I468at3-17(1902).
<" RICHARD
W.WAHL,MARKETS FOR FEDERALWATER,SUBSIDIES,
PROPERTY
RIGHTS,AND THEBUREAU
OF
RECLAMATION
(1W9),

"

H.Rep. 1468 at 3-1 7 (1 902).
See id.
See id

deliberately opted not to require payment of interest on the land revenues used for the
construction of the projects."

Thus, initially, the Reclamation program used public land revenue funds and no General
Treasury funds were involved. With the exception of two loans from the General Treasury fully
repaid with interest in 1938 from public land funds," Congress funded the Reclamation program

through the early 1930's almost entirely from public land revenues.67
Having been denied title to their public lands, from an equity standpoint, the Western
states had equitable claim to the revenues from the sale of public lands within their borders in the

same manner that all other states had received the same privilege. The fact that a revolving fund

had been set up requiring repayment so that the funds could be reinvested in additional irrigation
works did not change the basic principles upon which the program was based. Repayment to the
General Treasury was not equitably required and neither was payment of interest. Under any
other arrangement, the Western states would not have been treated equitably in comparison to the

other states. The Reclamation Fund was and remains by statute, a trust fund set up for Western
states' use on a revolving basis to foster their development and growth*"

In sum, this section has shown that the Upper Colorado River Basin states may make a

fair and equitable claim to the Western public land revenues of the Reclamation Fund for the

construction of water projects for their citizens. The next few sections provide a history ofwater
development in the Colorado River Basin and an analysis of the pertinent provisions of federal law
-

' See id
'* Interior Department Appropriation Act,

52 Stat. 322 (1 939).

'U.S.Department ofthe Interior, 1982 Summay Statistics, Volume II, Finances and Physical Features 3 5
(1 9S3).
Swigart v. Baker, 229 U.S. 187 (1912).

governing this development. How, the Upper Colorado River Basin states' equitable claim to

public land revenues ties into issues at Lake Powell and Glen Canyon will then be discussed
Public Treasury Funding of the Reclamation Program

Public support of Reclamation projects increased in the 1930's and a major change in the

Reclamation program began to take place. This major change began with the authorization of
Hoover Dam in 1928, gathered momentum under the New Deal policies of the Roosevelt

Administration, and culminated with the passage ofthe Reclamation Project Act of 1939.69By
1939, the Administration and Congress had justified large multipurpose water projects as a way to

help get the nation "back on its feet" during the Great Depression. Funding of Reclamation
projects both from the Reclamation Fund and the General Treasury had begunm
As a part of the new program, the United States government for the first time retained

control of hydropower production on all new project^.^' Hydropower had proved to be the most

important source of revenue for water users to repay project costs. On the new projects, the

government retained the rights to the hydropower revenues rather than transferring the rights to
the revenues to the water users." To compensate, the government no longer charged the

imgation water users for the cost ofthe hydropower facilities. Further, the government only

charged the water users for the water storage and conveyance facilities based upon the irrigation
water user's ability to pay,73
"' 45

Stat. 1057 (1928); 53 Stat 1187 (1939).

Dept. ofdie Interior, Bureau of Reclamation, The Reclamation Fund,Its History endStatus as of
September 30, 1996 (1 997).

'' 53 Stat.

1194; 43 U.S.C. 5 485h(c) (1 994).

In allocating costs to the various uses under the new program, the hydropower market
could bear a greater portion of costs than its allocated cost.74 On the other hand, the government

usually found irrigation unable to cover the costs allocated.75To justify the projects, the
government therefore shifted costs to hydropower where the power market could bear the higher
rates and reduced the allocated costs to the irrigation users to within their estimated ability to

pay.76 This new policy often encouraged otherwise uneconomical irrigation projects. By shifting
the repayment burden to hydropower and allocating costs to public uses such as flood control,
recreation, and fish and wildlife, less economical projects could be justified. Because local
interests did not have to repay projects fully, they had strong incentive to seek Reclamation funds

for their otherwise marginal or infeasible irrigation projects.
Thus, the New Deal policies that resulted in the Reclamation Project Act of 1939 created
a new and

arguably less equitable repayment system that shifted repayment burdens, that led to

abuses, and that was financed partly from General Treasury rather than solely from Western land
revenue funds. The goal of land settlement had been replaced by a goal of promoting the general
welfare. It was under this new system that Congress authorized Glen Canyon Dam as a part of a
large multi-purpose project known as the Colorado River Storage Project. The history behind the
authorization of Glen Canyon Dam is discussed next.

R'TSTORY OF FEDERAL INVOLVEMENT IN THE COLORADO RIVER
Federal involvement in the development of the Colorado River began in 1928 with the

Letter from Acting Commissioner Markwell to Rep. Leroy Johnson. April 2,1948, FEDERAL
RECLAMATION
AND RELATEDLAWSANNOTATTED,
645-46, U.S Dept. of he Interior, 1972.
"See id
id.

passage of the Boulder Canyon Project Act as part of the federal Reclamation

With

the Boulder Canyon Project Act, Congress ratified the Colorado River Compact, a negotiated
agreement among the Colorado River Basin states discussed in a later section below.7*

The Act also authorized the federal construction of Hoover Dam in Boulder Canyon under
the Reclamation program. The dam created a large storage reservoir for supply of Colorado

River water to the Lower Basin States,""The project was the first of the multi-purpose
Reclamation projects and included large hydropower facilities at the base of Hoover Dam that

continue today to be an important power and revenue source for the Lower Basin StatesnmThe

project constructed large irrigation canals to supply irrigation water in the Imperial Valley of

Southern California and to supply municipal water to Southern ~alifornia."
Some years later, the United States constructed Parker Dam not far downstream of

Hoover under the Reclamation Program to provide additional water supplies.= Today, Hoover
and Parker Dams supply metropolitan areas such as Las Vegas, Nevada; Los Angeles and San

Diego, California; and Phoenix, Arizona and over 2 million acres of irrigated lands.83

Meanwhile, the Upper Basin states were much slower in developing the water supplies
allocated to them in the Colorado River Compact. Smaller federal Reclamation projects such as
the Strawberry Valley Project of Utah and the Grand Valley Project of Colorado were

77

45 Slat. 1057 (1 928).

^ Stet 1064 ^S).
Stat. 1057 (1928).

^Seeid.
MILTON
N.NATHANSON.
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DOCUMENTS, U.S. Dept. of the Interior 29-36 (1 978).
ss See id. at 60.
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constructedMbut large-scale development of the Upper Basin water supplies did not come until
the Colorado River Storage Project of 1956." One of the impediments had been that the

Colorado River Compact had not allocated the water supplies of the Upper Basin to the
respective Upper Basin states, but had left this allocation for further negotiations. The Upper
Basin states finally completed these negotiations in 1949 when Congress ratifiedthe Upper

Colorado River Basin Compact allocating the Upper Basin water supplies among the Upper Basin
statmg6

This Upper Colorado River Compact paved the way for large-scale development of

Colorado River water supplies for the Upper Basin. Thus, in 1956, Congress passed into law the
Colorado River Storage Project Act as a further extension of the federal Reclamation p r o w to
the Upper Basin states." The CRSP Act authorized the construction of three large hydropower

and water storage facilities on the main stem of the Colorado River: Glen Canyon, Flaming Gorge
and Curicante Darns.**

The hydropower dams could not only pay for themselves, but could provide the storage

needed for firming Upper Basin Colorado River water supplies and could pay for additional
smaller projects known as "Units" of the CRSP constructed on the tributaries throughout the

Upper asi in.^ Today, many of these Units have been constructed and rely up Glen Canyon Dam

-

See id.

" 70 Stat. 105 (1956).
"63 Stat. 31 (1949).
9 0 Stat. 105 (1956).
'See

id,

" 70 StBt.

105 (1956).

power revenues for repayment of the irrigation portions of the project^.^ Glen Canyon Dam has

repaid its own costs and is beginning to repay the costs of these smaller irrigation projects in the
Upper Basim9'

The Upper Basin CRSP facilities are operated in concert with the Lower Basin Hoover

and Parker Dams to provide water supplies and hydropower to large areas of the Upper and
Lower Basins. Together they literally supply water and power to millions of people and supply
water to millions of acres of farms throughout the basin.= Operations of these projects are

governed by the "Law of the River" comprised of the Compacts and statutes that authorized these

facilitieshmThe important provisions of these Compacts and statutes in relation to the proposal to
drain Lake Powell are discussed next.

THE COLORADO RIVER COMPACT AND THE BOULDER CANYON PROJECT ACT
The Colorado River compactw is the foundation of the law that governs the Colorado
River known as "the Law of the River." Negotiated in 1922 between the states of California,
Arizona, Nevada, New Mexico, Utah, Colorado, and Wyoming, the Colorado River Compact
represents the basic agreement among the states as to the overall apportionment of the water

supplies of the Colorado River.93
The Colorado River Compact divides the Colorado River basin into two large subbasins,
-

"U.S. WATERAND POWERRESOURCESSERVICE,
PROJECTDATA
( 1 98 1).
" See

92

id.

See Nathanson supra n. 8 1 at 1.

" See id.
94 Utah Code
"

See id.

Ann.73-12a-2

(199%).

the Lower Basin and the Upper Basin, with the dividing line between the two at Lees Ferry,
Arizona just south of the UtaWArizona state boundary line.^ The Lower Basin states are

principally California, Arizona, and Nevada, but Utah and New Mexico have smaller tributaries
entering the Colorado below Lees Ferry as weKW The Upper Basin states are Utah, New

Mexico, Colorado, and Wy~rning.~'
The water supply of the Colorado River main stem varies widely, but has averaged
between 14 and 15 million acre-feet annually.9' At the time of the drafting of the Colorado River

Compact the average water supply was thought to be about 1 7 million a~re-feet.'~In reality the
average supply has been 3 or 4 million acre-feet less with wide swings in flow from year to year
ranging from less than 6 million acre-feet to well over 24 million acre-feet.'"

The Colorado River Compact provides for an equal division of the first 15 million acre-

feet of water between the Upper and Lower Basins with each allocated 7.5 million acre-feet.lo2
However, the Upper Basin is obligated to deliver to the Lower Basin an average of 75 million
acre-feet over any 10 consecutive year period.1m

The effect of this last provision is profound for the Upper Basin states. The provision

"6

Articles II and HI, Utah Code Ann. 73-1 2a-2 (1 998).

57

See id.

'">

Dale Pontius, ColoradoRiver Basin Study, Report to Western Water Policy Review Advisory Commission

5-6 (1997).
Irn
See

id.

'01

See id.

lm

Article 111, Utah Code Ann. 73-l2a-2 (1998).

'"

See id.

provides a guaranteed firm supply to the Lower Basin states while the Upper Basin states bear the
entire shortage of any prolonged dry period of 10 years or more with a total supply of less than 15
million acre-feet annually. Further, the guarantee to the Lower Basin states in the Compact
means that Upper Basin states must release their storage water from whatever reservoirs they

have if need be to satisfy the 7.5 million acre-feet average over 10 years delivery requirement to
the Lower Basin.
It is this firm delivery requirement to the Lower Basin States that became the driving force

behind the construction of Glen Canyon Dam and the filling ofLake o ow ell.'*" But, that is
getting ahead of the story for now. First, we need to consider the authorizing legislation enacted

by Congress for approval of the Colorado River Compact.
The United States Congress ratified the Colorado River Compact in the Boulder Canyon
Project Act.lo' The provisions of this ratification statute are of major significance to the

consideration of the effect of draining Lake Powell on the rights of the Upper Basin states.
Section 13 ofthe Boulder Canyon Project Act approves the Compact and sets conditions
federal conduct in relation to the water supplies of the Colorado River.IMThese

for &re

conditions create significant rights in the Upper and Lower Basin states and state water right

holders.'(" Section 13 (1) subjects all federal rights in and to the waters of the Colorado River to

'

Cong. Rec. 2589,3300,3434,3506 February 14,23,27 and 28,1956.

""45 Stat. 1064 (1928).

'" 43 U.S.C. 6 6171(1994).

'

Section 13

The Colorado River Compact aimed at Santa Fe,New Mexico, November 24,1922 . . . is hereby
approval by the Congref~~
of the United States . . . .
(b) The rights of the United States in or to waters of the Colorado River and its tributaries howsoever
claimed or acquired, as well as the rights of those claiming under the United States, shall be subject to
and controlled bv said Colorado River compact.
( c )Also all patents, grants, contracts, concessions, leases, permits, licenses, rights ofway, or other
(a)

the Colorado River Compact; (2) subjects all possible legal documents, patents, contracts, leases,
sales, and enterprises issued or entered into by the United States to the Compact; (3) attaches the

rights against the United States of conditions (1) and (2) to the water rights of the Colorado River
Basin states and their respective water right holders where Colorado River water is used; and (4)
sets aside all rights and benefits in the use of Colorado River water for the benefit of the Colorado

River Basin states.lO* The "covenants" "run with the land." These are terms of property law

denoting federally sanctioned and granted property rights in those holding the rights to the use of

Colorado River water and in the Colorado River Basin states109

THE UPPER COLORADO RlVER BASIN COMPACT
The Colorado River Compact only divided the waters of the Colorado River between the
Upper Basin states and the Lower Basin states.ll' It said nothing about how the water
would be divided between the individual states of the Upper and Lower Basin.'" To

privileges from the United States or under its authority necessary or convenient for the use ofwaters
of the Colorado River or its tributaries, or for the generation or transmission of electrical energy
generated by means of the waters of said river or its tributaries, whether under this act, the Federal
water power act. or otherwise, shall he npm the express condition and with the express covenant that
the rights of the recipients or holders thereof to waters of the river or its tributaries, for the use of
which the same are necessary, convenient, or incidental, and the use of the same shall likewise be
subject to and controlled by said Colorado River compact.

{d) The conditions and covenants referred to herein shall be deemed to m with the land and the ri*,
interest, or privilege therein and water ripht, and shall attach as a matter of law, whether set out or
referred to in the instrument evidencing any such patent. grant, contract, concession, lease, permit,
license,right of way, or other privilege from the United States or under its authority, or not, and shaU
be deemed to be for the benefit of and be available to the States of Arizona, California, Colorado,
Nevada, New Mexico, Utah, and Wyoming, and the msers of water therein or thereunder, by way of
suit, defense, or otherwise, in any litigation respecting the waters of the Colorado river or its
tributaries. 43 U.S.C. 6 61 71 (1 994).
See id.

'lo

Articles II and 111, Utah Code Ann. 73-12a-2 (1998).

make the division among the states ofthe Upper Basin, the Upper Basin states negotiated
the Upper Colorado River Basin Compact (Upper Basin C~rnpact)."~
Congress ratified
the Compact in 1 949.'I3
The Upper Basin Compact continues the Colorado River Compact in full force and makes
the Upper Basin Compact subject to it."" The compact apportions the water ofthe Upper Basin

to the states while the United States receives no apportionment.11s
Thus, whatever the United
States water needs might be, the water must be obtained from the Upper Basin states.'16

THE COLORADO RIVER STORAGE PROJECT ACT
Congress intended the Colorado River Storage Project (CRSP) Act to make possible the
fulfillment of the allocations of the waters of the Colorado River to the Upper Basin states.'" The
Act authorized the construction of Glen Canyon, Curecanti, and Flaming Gorge Dams and the use

of the hydropower revenues produced at these dams for the development of the water supplies of
the Upper Colorado River.

The CRSP was the Boulder Canyon Project for the Upper Basin. The Lower Basin states

had received their large storage reservoirs such as Lake Mead and Parker Dam. The Colorado
River Storage Project provided large storage reservoirs in like manner to the Upper Basin states.

[I2

63 Stat. 3 1 (1949).
Act of April 6, 1949, ch. 48,63 Stat. 3 1. Not codified.

]I3

Article I@). 63 Stat. 3 1 (1 949).

'I4

'I5

63 Stat. 3 1 (1 949).

wSeeid.
"

Cong. Rec. 2589,3300,3434, February 14,23 and 27,1956.

" 9 0 Stat. 105 (1 956).
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Hydropower at Lake Mead provided the major repayment for the Boulder Canyon Project and

hydropower at Glen Canyon, Curecanti, and Flaming Gorge would do the same for the Colorado

River Storage Project of the Upper B a ~ i n , " ~
Thus, the CRSP Act largely fulfilled the earlier deals struck in the Colorado River

Compact and the Boulder Canyon Project Act which approved it. The CRSP developed the
rights and interests of Upper Basin states in the water, hydropower. and other benefits of the

Colorado River for Upper Basin state benefit.12' The United States provided the initial funding
which the CRSP requires will be fully repaid from hydropower and other water user revenues
with two exceptions: no interest on funds used for development of irrigation would be paid and

expenditures for fish and wildlife enhancement will not be reimbursed.

The two key issues Congress debated in passing the CRSP Act were that of making

possible the compact water allocations for the Upper Basin states and that of hydropower rights
for the Upper Basin versus the Lower B a ~ i n .California
'~
opposed the CRSP because it would

reduce hydropower revenues available to the Lower Basin states from Hoover Dam.123The
CRSP would reduce flows into Lake Mead. Reservoir levels would be lower and there would be

less water and less hydraulic pressure for generating power. California interests did not want to
take the loss in revenues at Hoover that would result from the CRSP."~

Upper Basin state Congressmen countered with their strongest argument. A large storage

"'See id.
"Cong. Rec, 2589,3300,3434, February 14,23 and 27, 1956.

"'70 Stat. 105 (1 9%).

'"Gong. Rec. 2589,3300,3434,3439 February 14.23 and 27,1956
'-Â¥Co
g. Rec. 3439,3506 February 27-28,1956.
'*'See id.
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reservoir such as that which would be provided by Glen Canyon Dam was absolutely necessary to

allow development of Upper Basin state water allocations while meeting the Lower Basin firm
supply demand of 75 million acre-feet over 10 years.'*'
Without a large storage reservoir at Glen Canyon, any smaller storage reservoirs built in

the Upper Basin states would have to release their storage water to California during extended
drought.126Thus, in extended drought without Lake Powell, the Upper Basin states would be left
high and dry. Their upper storage reservoirs would simply be converted into free storage for the

Lower Basin states.I2'
With Glen Canyon Dam,the Upper Basin states could be assured of supply to the ever
demanding Lower Basin states while reserving the storage of their upper reservoirs for their own

citizens. This argument along with the argument that the CRSP would pay for itself eventually
won the passage of the CRSP Act for the Upper Basin states.'*'
Section 1 of the CRSP Act describes the intention of the Act.129Congress intended to

initiate the comprehensive development of the water resources of the Upper Colorado River

Basin.l3' The Act made possible the development of the Colorado River Compact

"Cong.

Rec. 2589,3300,3434,3439 F e h m y 14,23 and 27,1956.

See id.
See id.
Iza

See id.

'-3 U.S.C.$620 (1 994). Section 1 reads: "Inorder to initiate the comprehensive development of the water
resourcesof the Upper Colorado River Basin, for the purposes, among others, of replating the flow of the Colorado

River, storing water for beneficial consumptive use, making it possible for the States of the Upper Basin to utilize,
consistently with the provisions of lhe Colorado River Compact, the apportionments made to and among them in the
Colorado River Compact and the Upper Colorado River Basin Compact, respectively, providing for the reclamation of
arid and semiarid land, for the control of floods, and for the generation of hydroelectric power, as MI incident to the
foregoing purposes, . . ."
jW

Cong.

Rec. 2589,3300,3434,3439 February 14,23 and 27, 1956.

apportionments to the Upper Basin."' Secondarily, the Act provided for flood control and

generation of hydropower as an incident to water supply d e ~ e l o p m e n t . ' ~
Section 5 created a special fund in the Treasury of the United States for the CRSP called

the Basin ~ u n d . All
' ~ ~receipts from CRSP projects and units are to be placed in the fund.
Repayment of the Treasury appropriations is to come from the Basin ~ u n d . 'The
~ ~remaining

revenues are to be apportioned between the Upper Basin states with Colorado receiving 46
percent, Utah receiving 2 1.5 percent, Wyoming 15.5 percent. New Mexico receiving 17 percent,

and the United States receiving 0 percent.'"
Section 7 of the CRSP Act sets conditions on the Secretary of the Interior for the

operation of the hydropower plants authorized by the Act. The Secretary is directed to operate
the Federal powerplants "so as to produce the greatest practicable amount of power and energy
that can be sold at firm power and energy rates.u136Furthermore, the Secretary "shall not affect

or interfere with the operation of the provisions of the Colorado River Compact, the Upper
Colorado River Compact, the Boulder Canyon Project Act, the Boulder Canyon Project

See id.
&e jd. See also, 70 Stat,

105.

'"70 Stat. 107; 43 U.S.C. 5 62Qd(1994).
See id

"'Section 5 reads: "(a) There is hereby authorized a separate fund in the Treasury of the United States to be
known as the Upper Colorado River Basin Fund hereinafter referred to as the Basin Fund), which shall remain available
until expended, as hereafter provided, for the canymg out the purposes of this Act . . . . (e) Revenues in the Basin Fund
in excess of the amounts needed . .. [to repay fee United States] shall be apportioned among the States ofthe Upper
Division in the following percentages; Colorado. 46 per centum; Utah, 21.5 per centom: Wyoming, 15.5 per centum;
and New Mexico, 17 per oentiun. . . . Revenues so apportioned to each State shall be used only for the repayment of
construction costs of participating projects or para of such projects in the State to which such revenues are apportioned
and shall not be used for such purpose in any other State without the consent, as expressed through its legally constituted
authority, of the State to which such revenues are apportioned."Id

Adjustment Act, and any contract lawfully entered into under said Compacts and ~ c t s . " l ~ '

Section 9 contains a saving provision which preserves the Basin Compacts and previous acts of

Congress in relation to the Colorado River including the Boulder Canyon Project ~ c t . " *
Sections 13 and 14 place additional limitations and constraints upon the Secretary.
Section 13 requires that in planning the use of hydropower revenues, the Secretary "shall have
regard to the achievement within each [Upper Basin State] of the fullest practicable use of the

waters of the Upper Colorado River system, consistent with apportionment thereof among the

States.139Section 14 requires that:
"operationand maintenance of all facilities, authorized by Federal law and under
the jurisdiction and supervision of the Secretary of the Interior, in the basin of the
Colorado River, the Secretary of the Interior is directed to comply with the
applicable provisions of the Colorado River Compact, the Upper Colorado River
Basin Compact, the Boulder Canyon Project Act, the Boulder Canyon Project
Adjustment Act, and the Treaty with the United Mexican States, in the storage and
release of water from reservoirs in the Colorado River B a ~ i n . ' " ~

Section 14 farther grants the Colorado River Basin States (both Upper and Lower) right
to maintain an action directly in the United States Supreme Court should the Secretary fail to

~ornp1y.l'~Thus,the conclusion that must be drawn from the explicit constraints placed by the

CRSP Act upon the Secretary is that the Secretary cannot unilaterally act to drain Lake Powell
pursuant to Secretaria! authority. Nor can a court do so under an attempt to preserve endangered

species. The draining of Lake Powell, if it is to be done at all, must be authorized by Congress.

'

id.

'"43 U.S.C. 4 620h (1994).
43 U.S.C. 620 1(1994).
43 U.S.C.5 62Om (1 994).
I"

See id.

Neither the Secretary nor a court has the authority to upset the ability of the Upper Basin states to

receive the water, hydropower revenue, and other benefits allocated to them under the Compacts
and the Boulder Canyon Project Act.'41

COLORADO RIVER BASIN PROJECT ACT

The Colorado River Basin Project Act provided additional authorization and additional
limitations to the Secretary of the Interior's authority in the operation of the Colorado River
system. Section 60 1 of the Act preserves the previous law of the river and makes all federal

officials responsible to comply with this law in the storage and release of water and in the
operation and maintenance of federal facilities on the Colorado River

stem.'^^

Any failure to

comply can be challenged by any of the Basin states directly in the United States Supreme
Court

For the purpose of carrying out the "Lawof the River" set forth in the Compacts and Acts

of Congress, Section 602 provides the Secretary authority, in consultation with the Basin States,
to propose operating criteria for coordinated long-range operation of federal Colorado River

reservoirs.14sThe criteria are to follow constraints that, among other things, require equal storage
in Lake Powell and Lake Mead of water not required for
this constraint if Lake Powell is drained.

i42

Id.

la

43 U.S.C. 620(m) (1994).

^Id.
"" 43

U.S.C. # 1552 (1994).

id.

The Secretary cannot meet

THE PROPOSAL TO DRAIN LAKE POWELL
With the above background, it is now possible to properly analyze the effect of the
proposal to drain Lake Powell on the rights ofupper Basin states and their citizens. In this
section, I outline the common criticisms levied in general at the Reclamation program as they

relate to the Justifications for draining Lake Powell. I further outline specific criticisms levied at

Glen Canyon Dam, Lake Powell, and the CRSP and the reasons for the proposal to drain the lake.

In the remaining sections of this paper, I then provide rebuttal for these criticisms, I explain why
the draining of Lake Powell would involve substantial injustice to Upper Colorado River Basin
States and their citizens, and I show that such a proposal must equitably be coupled with just

compensation to the states and citizens harmed.

Criticisms of Glen Canyon Dam, Lake Powell, and the CRSP
At the outset, environmental groups have opposed Glen Canyon Dam and the flooding the
reservoir (Lake Powell) would cause of the Glen Canyon of the Colorado and the wild red-rock

tributary canyon country of Utah.'47Some very unique and beautiful country was lost to the
waters of Lake Powell."* Also, natural habitat for several now endangered native fish of the

Colorado River was lost.149Environmental groups want these lost resources back so that they
can be restored to their former pristine c o n d i t i ~ n . 'This
~ is the heart and soul of the movement to

drain Lake Powell.

To accomplish their goals, environmental groups have levied sharp criticisms at the federal
David R Brewer, Â £ the
c River Run Through It, Sierra MarcWApril 1 (1988).
Im

See id.

'" Glen Canyon Institute, Main Reasons WhyReservoir Powti Should Be Drained.
IÃˆSe id.
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Reclamation program in general and at den Canyon Dam and Lake Powell in particular.'"
Environmentalist criticisms of the Reclamation program for years have involved decrying the
federal hydropower and interest subsidy of Western farm irrigation as financially nonsensical and
wasteful. They have contended it makes no sense to pay Midwest farmers not to farm because of

food surpluses while subsidizing irrigated farm lands under the Reclamation program in the West.
They further have contended that use of federally subsidized irrigation water for fanning is
wasteful of natural resources that should remain in the streams for fish and wildlife F d is

better grown elsewhere where rains are sufficientto grow crops without having to

environmentally damage streams to water the crops. They have contended that federal water

rights associated with Reclamation projects should be used for fish and wildlife, not for
environmentally damaging Western farm land irrigation.

This view is very much nationalist in its nature and embodies the assumption of a

command and control economy where government plans and decides where best to grow crops.
It can be argued today because of the pervasive government assistance of fanning in all parts of

the country. What it misses is that unlike national federal crop assistance which grants no rights
to its recipients, the federal Reclamation program functions under solemn binding contracts

committing regional hydropower revenues to repayment of regional projects with definite state

rights to their continuation. If adjustments are to be made, it would appear that national farm
price subsidies should be the first to go, not binding contracts for the delivery of irrigation water
to Western farms.

The national command and control approach is wholly inappropriate in the

Reclamation context.
As for Glen Canyon Darn and Lake Powell, environrnentali st criticisms first and foremost

"'

See id.

involve the environmental damage Lake Powell and Glen Canyon Dam have caused to the canyon
country of Utah and to ecosystems essential to endangered fish and other wildlife.152They attack
the dam as only temporary due to eventual complete sedimentation and point to the large amount

of water that is lost to evaporation from the surface of Lake ow ell. 'sI

They hold that Glen

Canyon Dam was a mistake that should now be rectified.154 They assume that since the federal

government paid for the facilities and holds title to them and since Lake Powell is on federal
lands, the Unhed States has every right to decide to drain Lake Powell.'" The Sierra Club is now

working diligently to that end,156
However, as I will show in the remainder of this paper. Things are not that simple. Glen

Canyon Dam and Lake Powell are not solely national facilities to be indiscriminately used or

removed at the political whim of national interests. As I will show, environmental groups have
treated too lightly the claims of the Upper Basin states upon Glen Canyon Dam and Lake Powell.

These claims cannot be so lightly dismissed and must be dealt with in any serious proposal for
draining Lake Powell. The next section describes the equitable claims of the Upper Basin states

upon Glen Canyon and Lake Powell and the injustice that will be done if Lake Powell is drained.
STATES CLAIMS TO GLEN CANYON DAM AND LAKE POWELL
Because of Reclamation's long and complicated nearly one hundred year history, many

misunderstandings and oversimplifications of the program are found in current literature

'"Dave Wegner, Hidden Passage, Journal of Ac Glen Canyon Institute 5 (1 998).

' See id at 6.
' See id. at 5.
'" David R Brewer, Let the R h r Run Through It, Sierra MarchiApril 1 (1 988).
lÃ

See id.
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concerning the program. All Reclamation projects are not created equal. All have not been

equally subsidized. Many have not been subsidized at all from the General Treasury. Many water
users have fully repaid or are fully repaying all project costs while others are only paying costs
assessed at their ability to pay. Each project has its own set of local circumstances that makes

each project unique in terms ofrepayment and project rights.

However, some generalizations can be made. With few exceptions, by statute title to
Reclamation projects has remained in the United States."' This fact has interjected a continuing

national presence in Reclamation projects that stands in stark contrast to the complete private or
state contm1 Eastern states enjoy over their earlier public works projects constructed from land

revenue funds.
Because Reclamation projects have remained under national title and jurisdiction, the
rights of the Western states and their water users are now being subjected to modification and

regulation by government and environmental goups in the national interest. The proposal to
drain Lake Powell is one of the newest manifestations of this problem. The rights of entire states
now hang in the balance. Drain Lake Powell has become the clarion call of the Sierra Club and

other environmental groups."* As is shown below, with it will go substantial rights of the Upper

Colorado River Basin states and their citizens.
Upper Colorado River Basin States Equitable Claim to Glen Canyon Dam and Lake Powell

After passage of the Reclamation Project Act of l939lS9,
substantial funding came from

'" 43 U.S.C. #491,498
""See David R

(1994).

Bwww,I Rthe
~ R k r Run Through It, Sierra March/April 1 (1 988).

53 Sort. 1187 (1 939).
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the General Treasury for the Reclamation P r ~ g r a r n Such
, ~ ~ was the case for the Colorado River
Storage Project which included Glen Canyon Darn.16' This project has allocated costs and
structured repayments pursuant to the Reclamation Project Act of 1939 with cost allocations to

hydropower, irrigation, municipal and industrial uses, flood control, recreation, and fish and

wildlife. '62 The Colorado River Storage Project Act authorized advances from the General
Treasury to the Colorado River Basin Fund, a special Treasury fund set aside for the development

of water projects in the Colorado River Upper Basin.163The Bureau o f Reclamation constructed
Glen Canyon Dam and floodedthe lands of Lake Powell using this fund.l4

Critics of the Reclamation Program, of which Glen Canyon is a part, decry the
subsidization of the irrigation projects by hydropower revenues.'65 They point out that
hydropower users have been saddled with paying for the cost o f irrigation projects that were
beyond the ability of the irrigators to repay.'= They also point out that no payment of interest is
made on the irrigation costs of projects by either hydropower or the irrigators and claim that such
represents an almost total subsidy of irrigation costs from the ~ r e a s u r ~But,
. ' ~ if one digs a little

deeper the issues are not so clear cut.

See Department of the Interior, Bureau of Reclamation, The Reclamation Fund, Its History and Status aa of
September 30,1996at 2 ( 1 9%).

'

See Colorado River Storage Project Act, Section 5@), 70 Stat. 105 (1 956).

"See

id. at Section 4.

'^See id. at Section 5.

ImRICHARDW.

RECLAMATION( 1989).
IWSee

id.

See id.
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First, in hydropower repayment, one can find equity where on the surface equity is not

apparent. On projects built prior to the 1930'~~
the irrigators were and continue to be respnsible

for repayment of the entire cost of the projects.16gIf hydropower facilities were constructed as
part of the projects, the irrigators paid for the hydropower development but in return used and

continue to use the hydropower revenues to help pay for the entire p r ~ j e c t . 'Those
~
who

purchased and continue to purchase power are usually those in nearby communities who reap
general benefits from the project, but have no payment obligation. Further, often the inigators

themselves are large power users and pay indirectly for the projects through their use of the

hydropower generated from the projects.
However7in the 1930's, the government deliberately kept the hydropower facilities and
functions for itself on new projects and justified this retainage of hydropower functions by

reducing the repayment obligations that would be required of the iwigators.

The Reclamation

Project Act of 1939 completed this major shift in repayment rnechani~rns.~~'
The Act resulted
from a bill lobbied for and written by the United States Department of the ~nterior.'~

When passed, the 1939 Act firmly established the Bureau of Reclamation in the
hydropower business of the West.ln It represented a deliberate expansion of the federal

bureaucracy under the New Deal of the Roosevelt Administration. The Act effectively foreclosed

local hydropower development on new Reclamation projects and made possible the construction
-

""

PO Stat. 1 5 1 (1902).

'See Townshes and Power Development Act, 34 Stat. 117 ( 1 906).
Irn

See Section 9(c),(d), Reclamation Project Act of 1939.53 Stat. 1194; 43 U.S.C. 4 485h(c) (1994).

See id.
See

H.Rep. 995 at 4 (1939).

S. Rep. 758 (1939).

by the bureaucracy of such mega-projects as the Central Valley Project of California, the Pick-

SIoan Missouri Basin Program, and the Colorado River Storage Project that are now oftenthe

subject of heavy criticism.
These projects came about as much from the desire of the federal bureaucracy to expand
its domain as from the lobbying of Western congressman and water users. Now that the political

winds have changed, Western states stand to lose much from having taken advantage of this
bureaucratic momentum. Because they accepted the federal assistance and the federal retainage
of title in the water projects, Western states now face national pressure to remove or substantially
change many of the projects and the water supplies they provide. Perhaps the projects may not

have been built without the federal retainage of title. But such may have been preferable to
current proposals to pull the plug on entire regional economies through removing the dams that

supply their water and power or through retaking water supplies for national interests. The
proposal for draining Lake Powell is a prime example of what Western states now face for

seeking and accepting federal assistance with the continuing strings of federal involvement,
Further, if the Western states had insisted that hydropower systems be retained under

local, state, or multi-state commission title and control there would likely not be the current
prevalent view that the hydropower facilities are national facilities unwisely subsidizing Western

irrigation. Hydropower facilities would then likely be viewed as regional facilities operated for
regional benefits rather than national facilities that should be operated for national benefit. That
the regional view is actually the more accurate is evidenced by the following statement of the

Secretaries of the Interior, Agriculture, and Defense made in reference to the Colorado River
Storage Project and Glen Canyon Dam as follows:

The committee believes that such a use of excess revenues from Federal power
sales to repay a portion of the costs ofother types ofprojects is a justifiable

procedure provided the project to which such revenues are applied is a part of the
area from which such excess revenues are derivedlT4

Thus, the highest members of the executive branch in 1956 recognized Glen Canyon Dam
as a regional facility paid for by regional hydropower revenues.

Regardless, even with federal retainage of title and control the Colorado River Basin
states have a solid equity claim that their constituents have repaid the Treasury with interest for
the Glen Canyon Dam and its hydropower facilities. In use of hydropower revenues and the nonpayment of interest on irrigation costs, what critics fail to recognize is the benefit derived to the

General Treasury from the Reclamation Fund. The Reclamation Fund is a Western states trust
fundI7' that, as will be shown, has not only matched and returned to the Treasury all Treasury

funds dollar for dollar, but has been a substantial financial benefit to the entire nation. This benefit

is continuing today. In contrast, the East and much of the Midwest have left no financial legacy

for the nation to enjoy from the disbursement of public lands and revenues to their states,

The Reclamation program has provided a national financial legacy in three ways. First, the
public lands revenues generated in the West since 1902 have been more than adequate to pay for

all Treasury expenditures on the Reclamation program. Western federal land revenues deposited
to the Reclamation Fund totaled $1 7 billion as of 1994.1T6 Western federal land revenues
deposited to the Treasury since 1902 have totaled an additional $12 billion for a total Western

federal land revenues of nearly $40 billion between 1902 and 1996.l" Of the $1 7 billion

'

Cong. Rec. 3301 (February 23, 1956).

I s

See Swigart v. Baker, 229 U.S. 187 ( 1 912).

' Department of the Interior, Bureau ofReclamation, The Reclamation Fund, Its History and Status as of
September 30, 1996, Table 1.
^See id.

deposited to the Reclamation Fund, $16 billion had been spent on the Reclamation program as of
1994 leaving a remaining balance of over $1 billion in the Reclamation Fund. In contrast, ody $6

billion dollars has been spent from the General Treasury on the Reclamation program.17*This $6
billion Treasury expenditure is only half of the $12 billion of Western lands revenues deposited
directly to the Treasury from Western public land states. As one can see, the General Treasury
has been amply reimbursed for its $6 billion of expenditures on Reclamation. The General

Treasury has received double payment with a net increase of $6 billion from Western public land
revenues over its expenditures. Much ofthis $12 billion has been deposited to the General

ITS

United States General Accounting Office,Bureau of Reclamation, Information on Allocation and
Repayment of Casts of Constructing Waterfmjects, Figures 3.1 and 3.2,July 19%. From Figures 3.1 d 3.2 of this
report,the approximate distribution of funding RS of 1994 for the Reclamation program was as follows:

&hiwu

Funded from the Reclamation Fund
Funded from the General Treasury

16

-6

Total
Expenditures were for purposes as follows:
Reimbursable
Municipal and Indn-itrial water sopply
Irrigation water supply
Hvdropower
Other
Subtotal

22

3.1
7.1
6.4

a
17.0

Nonreimbursable
Indian Use
Fish and Wildlife
Flood Control
Recreation
Other public

0.8

0.9
1.1
0.5

A2
Subtotal

5.0

Total

22.0

Thus, fnnding from the Reclamation proeramfrom the General Tmsury has been approximateIy S 6 billion.
Of the total amount spent on Reclamation from either fimd $5.0 billion has been spent for either Indian or
general public benefits. Therefore, in the overall picture, only $1.0 billion haq been spent from the General
Treasury on providine water and power to Western water users. Since expenditures for interest paying
municipal, ind~llsinal.and power users far exceed this $ 1 billion, one may easily contend that m the overall
scheme of things, essentially no General Treasury Funds have been spent for non-interest paying irrigation
projects. The West's public land revenues in the Reclamation Fund have more than amply paid for these
irrigation projects.

Treasury throughout the period since 1902. Thus, the interest lost to the Treasury for spending

on the Reclamation program that has been so often decriedImhas been more than offset by the
interest the Treasury has earned or avoided from the $12 billion of public lands revenue deposits

made to the Treasury during the period since 1902.

But, the stmy does not end there. The second way the Reclamation pro-

has provided

a national financial legacy is that eventually all expenditures on the Reclamation program will

eventually be repaid."' One can argue that without interest such repayment is a mere pittance
compared to the interest lost. But, much will be returned with interest since repayments for

hydropower and municipal and industrial water supply are made with interest1*'Furthermore,
that which is not returned with interest still looms large in comparison to the zero return to the

General Treasury on the granted lands and public lands revenues spent in the East and Midwest.
Over the next 50 years over $100 billion will be returned to the "ReclamationFund and the
Treasury as repayments of Treasury and Reclamation Fund expenditures are made.'" In contrast,
only $2 1 billion has been spent on the Reclamation program since is its inception in 1902.1R3

The third way the Reclamation program has provided a national financial legacy is that
interest on Reclamation Fund balances accrues to the Treasury and not to the Reclamation

* RICHARDW.WAHL,MARKETS FOR FEDERALWATER,SUBSIDIES,
PROPERTY RIGHTS,AND THE BUREAUOF
RECLAMATION
( 1989).
Im43 U.S.C. M 419,461 (1994).
la'

43 U.S.C. 5 485h(c) (1994).

1mlkpartment of the Iirteriw supra n. 176. Calculated by the author from Table 3 hy extrapolating into the
fbture deposits made to the Reclamation Fund durmg the past 10 years.

Fund.'*' The Treasury has been more than compensated by receipt of interest on the Reclamation

Fund. These interest receipts alone are enough to pay for all expenditures made from the
Treasury including that expended for Glen Canyon Dam and the Colorado River Storage Project.

From available records, it appears that over $10 billion dollars of interest has accrued to the
Treasury from Reclamation Fund balances over the past 95 years."5 This saved interest to the

Treasury is $4 billion more than has been spent by the Treasury on the Reclamation pr~grarn.'~
In sum,Treasury and interest subsidies of the federal Reclamation program are in reality a
myth. The Treasury has been and will continue to be amply reimbursed for Treasury expenditures

made on the Reclamation program. This fact applies to Glen Canyon Dam and Lake Powell since
the above figures include all Treasury expenditures made for Glen Canyon Dam and Lake Powell.

The fact is that though Congress made funding advances from the Treasury to construct Glen
Canyon Dam and its hydropower facilities, the Treasury has been more than adequately
reimbursed from Western public land revenues and interest accruing t o the Treasury. In sum,
Colorado River Basin states have strong equitable arguments that the General Treasury has been

more than amply compensated for the investment of General Treasury funds in Glen Canyon Dam,
its hydropower facilities, and other projects of the Colorado River Storage Project.

Congress recognized these principles in authorizing Glen Canyon Dam, Lake Powell, and
the Colorado River Storage Project (CRSP). In the 1956 congressional debates, the Western

public lands revenues arguments made in this paper were made by Senator Watldns and

Department of the Interior supra n. 176. No interest is shown accruing to the Reclamation Fund in any of

lM

the Tables.
I" Calculated by the anther from Reclamation fond balance!! reported in annual Department of the Interior
Reclamation Profram reports made to Congress from 1903 to 19% us in^ historical interest rates reported try Wahl. See
Wahl supra n. 1 79.

Congressman Dawson of Utah, Congressman Engle of Colorado, and Congressman Thornson of
Wyoming.'*7 That Congress accepted these arguments as valid is evidenced by statements made

by Congressman Rees of Kansas and by Congressman Vorys who was initially against the CRSP,

but became persuaded to vote for it after recognizing the validity of the public land revenues
argument.lm

Thus, prevalent arguments that due to heavy subsidies and heavy federal investment, the
United States has equitable right to do what it wants with Glen Canyon Dam, including draining

Cong. Rec. at 3436-37,3503,3510,3734-35,3750,3754

Im

(February27 to March 1,1956). An e~ampleof

these statements is that of Senator Watkins of Utah as follows:
The reclamation fund, a revolving find used to finance reclamation projects, is made up of
income from the sale or lease of natural resources on the Federal lands in the public land States,
including power revenues and other miscellaneous receipts. By June 30, 1954, this fund totaled
$848,149,945, plus an unappropriated balance of $88,033,070. This fund is so large that currently
more than half the total appropriations to reclamation, and more than all the appropriations to the
irrigation features, come from this fund. In 1955 more mm $20 million from the natural r e s o w in
the upper basin States (Colorado, New Mexico.Utah, and Wyoming) were added to this fund.
So long as the average annual appropriationsto build the irrigation features oflhe Colorado
River storage protect does not exceed (he annual oontribution to the reclamation fund from the upper
basin States, the constraction cost of this project represents an investment of all or a portion of the

upper basin's share of the revolving fund which is already in the revolving fond bank. Such
construction, therefore, would take no tax money out of the Federal Treasury. As for as the irrigation
features are concerned, (his project pays its way with direct income from water users and the upper
basin States and the contribution to the reclamation fund, which is made up in major part from the
sale or lease of natural resources held in trust by the Federal government in the said States. The other
features ofthe project are built all or in part with borrowed money for which interest is paid. . . . The
provision of interest-free money .from the Federal Treasury for irrigationfeatures of reclamation
projects has been national policy for more than 50 years. This is not a subsidy. It is a form of
payment for indirect benefits received by the public from the results or Reclamation. . . . Up to June
30, 1954, the States of Wvoming, Colorado, Utah, and New Mexico had put into the Reclamation
fund $178,456,067. During 1954, these same states, out of public lands resonrce&, pet into the
reclamation fimd approximately $20 million. This i s more than enough to have paid interest on the
unpaid balance of the cosi of the irrigation features ofall reclamation projects in those states,
including the Colorado River storage project, if its construction had been initiated during that year.
When all States, except the public land Slates of the West, were admitted to the Union, they retained
all their land and mineral resources. These resources were developed as taxable private enterprises,
or as sources of State revenue. In the Western reclamation States, more than half the laud and most
of the oil and mineral resources on it were kept by the Federal Government. Under these conditions it
is no more than right that the proceeds from these Federal resources in the upper barn States should
be used to offset the interest on the money advanced by the Federal Government to build the irrigation
features of reclamation projects. Cone. Rec. 3436-39 ( F c b m q 27, 19%).
See id.

Lake Powell if it so decides, must fail. Part of the Congressional purpose was to recognize the
equity of constructing the CRSP and Glen Canyon Dam for the Upper Basin States. Equity must
cut in favor of the Upper Basin States who have more than amply paid for the Glen Canyon Dam

and other features of the Colorado River Storage Project either from hydropower revenues or
from public lands revenue.
With the subsidy argument disposed of, my discussion now turns to the rights Congress

equitably granted the Upper Basin states in Glen Canyon Dam and Lake Powell by statute,
States Claims to the Water and Power Resources of the Upper Colorado River Basin

The proposal to drain Lake Powell will severely compromise the water supplies of the
Upper Basin states. Lake Powell has a usable water supply storage of 27 million acre-feet
T h i s storage is sufficient to supply the Lower Basin's 7.5 million acre-feet firm allocation under

the Colorado River Compact through more than 10 years of severe drought. However, if Lake
Powell is drained, the Upper Basin's water supplies will be at considerable risk. The Compact
requires that water supplies in Upper Basin reservoirs must be released to supply the Lower Basin
its first 7.5 minion acre-feet during d r o ~ g h t , ' ~

The next largest Upper Basin reservoir, Flaming Gorge, with a usable storage of 3.8
million acre-feet,I9' would come woefully short of providing these supplies. Flaming Gorge is
used to frt-ovidehundreds of thousands of acre-feet to Upper Basin users.'* The reservoir would

easily run out of water trying to supply the ever demanding Lower Basin in the kind of extended
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drought that O C C U I T ~on the river in the 1930's.
Once Flaming Gorge supplies were gone other Upper Basin reservoirs would have to

release. Transbasin diversions that supply Denver, Salt Lake City. and the Wasatch Front of Utah

would have to be curtailed. In short, the Upper Basin would be at considerable risk of running
out of water for supply to its metropolitan areas as well as to its farming communities in the event

of severe drought. It was this possibility and the desire to continue development that promfled
the Upper Basin states to support the CRSP in the first place. Thus, it is not su~pnsingto find
constraints in the CRSP and the Boulder Canyon Project Acts to protect the Upper Basin states
from losing their water to the Lower Basin states during critical periods of drought,
Section 4 of the CRSP Act makes the CRSP subject to the requirements of Federal

reclamation law.193This means that Section 8 of the Reclamation Act of June 17, 1902 applies to
the operations of Glen Canyon Dam and the CRSP.lN Section 8 of the Reclamation Act
preserves states' rights to govern the appropriation ofwater rights and directs the Secretary to

proceed in conformity to state water law.Iw This requirement, coupled with that of Section 4 of

the CRSP Act making all CRSP component projects subject to the apportionments of the use of

43 U.S.C. Â 620 ( 1 994). Section I reads: "Inorder to initiate (he comprehensive development ofthe water
resources of lhe Upper Colorado River Basin, for the purposes, among others, of regulating the flow of the Colorado
River, storing water for beneficial consumptive use, making it possible for the States ofthe Upper Basin to utilize,
consistently with flie provisions of (he Colorado River Compact, the apportionments made to and among them in the
Colorado River Compact and the Upper Colorado River Basin Compact, respectively, providing for the reclamation of
arid and semiarid land, for the control of floods. and for the generation of hydroelectric power, as an incident to the
foregoing purposes, . . .I^

'

U.S.C. Â§ 372,383 ( I 994)

See id. Section 8 read.Ã§i:"Nothinin ihis Act shall be consfrned as affecting or intended to affect or to in any
way interfere with the laws of my State or Territmy relating to the control, a p o ~ ~ p n a t i ouse,
n , or distribution of water
used in irrigation, or any vested right acquired thereunder, and tfae Secretary of the Interior, in carrying out the
provisions ofthis a d , shall proceed in confonniw with such laws, and nothing herein shall in any way affect any right of
any State or ofthe Federal Goverameirt or of any landowner, a m r i a t o r , or user of water ifl,to, or from any interstate
steam or the waters thereof: Pruwded, That the right to the use of the water acquired under the provisions of this Act
shall be appurtenant to the land irrigated, and beneficial use shall be the basis, the measme, and the limit ofthe right."

the water under the Colorado River and Upper Colorado River Compacts, represents a significant

constraint upon the Secretary of the Interior. The Secretary must work within the rights of the
states to control the appropriation, distribution, and use of the waters or the Colorado.'%

Further, section 13 of the Boulder Canyon Project Act has even more definite language
that grants outright to the Colorado River Basin states all rights to the use of the waters of the

Colorado River then or in the future to be appropriated under state law.197Section 13 requires
that the rights to use the waters of the Colorado River are to 'hn with the land" and water rights

of the respective states and that all rights of the United States to contract or control the use of the
waters of the Colorado River are to be subject to these rights.I9*

A right to use water is what a water right is under the state appropriation doctrine. This
right by state law is property. Thus, section 1 3 of the Boulder Canyon Project Act divests the

United States of at1 rights in the waters of the Colorado River and grants them to the Basin states.

The property in the rights of use of any Colorado River water cannot be claimed by the United
States through its prior ownership. All

Colorado River water rights have either been acquired

under the state appropriation process or are currently held by the Basin states. By law, the United
States is thus subject to state rights over any change of use of water at

Glen Canyon and Lake

Powell.

In sum, the Basin states hold the ownership of the water of the Colorado River both
through Section 13 and through the Compact itself which allocates the waters or the Colorado

See United States v. California, 438 U.S. 645 (1978)fiolding that under section 8 of the Reclamation Act
of 1902, state law governs the distribution ofwater from Reclamation projects not inconsistentwith specific directives

of Coap3S).
Irn

43 U.S.C. 4 6171 (1994).
See id.

River to the Basin states with none reserved for the United States. Thus. in relation to the

proposal to drain Lake Powell, Section 13 of the Boulder Canyon Project Act constrains the

United States, including Congress, from violating its grant of water rights and its covenants that
are to run with the land of the Upper Basin states. Because of sovereign power, Congress may
violate its covenants, but if property is taken as it would be in the draining ofLake Powell, the 5th
Amendment of the Constitution should require just compensation.

States Claims to Glen Canyon Hydropower Revenues

Under the CRSP, hydropower revenues at Glen Canyon Dam are to repay with interest
the cost of the dam and its hydropower facilities.'* Glen Canyon hydropower revenues are also
to repay the cost of the many federal Reclamation facilities constructed for supply of irrigation

water under the C R S P . ~Repayment for irrigation facilities is to the Treasury without interest,

but represents hundreds of millions of dollars of outstanding debt.201Hydropower revenues at
Glen Canyon are to repay a large share of this debt.*
If Lake Powell is drained, this debt will have to be dealt with some other way. If it is not
forgiven it will have to be repaid by the water users. Such repayment obligations would represent
at the least a major reneging on Federal responsibilities under the Colorado Rrver Compact and

the Boulder Canyon Project Act. Arguably just compensation would equitably be in order if not

required under the 5th Amendment.

States' rights to receive revenues are to "run with the land" and thus once created are in

43 U.S.C. 62M (1994).
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See id.

Western Area Power Administration, Power Repayment Study ( 1 998).
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essence property rights,2mThe irrigation water users may have a property claim to Glen Canyon

power revenues as an attachment to their lands through the Boulder Canyon Project Act because

all contracts and licenses are to be to their benefit.204If so, the power revenues may not be taken
without just compensation.

Furthermore, the dam and hydropower facilities have been paid for by the power users of
the Basin States with interest.m As has been shown, the Treasury has been entirely repaid by the

Basin States through public land revenues. Because all benefits of use of Colorado River water is
to inure to the benefits of the stateqm the Upper Basin states may be argued to be the beneficial

owners of Glen Canyon Dam and hydropower facilities with title held in trust for the Upper Basin
States by the United States. If so, Congress may not be able to renege on this trust without

compensation to the Upper Basin states. Under Section 13 of the Boulder Canyon Project,the
hydropower of Glen Canyon Dam is to be "forthe benefit of the States of Arizona, California,

Colorado, Nevada, New Mexico, Utah, and Wyoming and the users of water therein or

thereunder."207
State Rights to Use the Lake Powell Reservoir Basin

A final issue that will have to be dealt with in any serious proposal for draining Lake

Powell is that ofwhether the United States has unencumbered property rights in the federal lands

flooded by Lake Powell. The environmentalist argument is that since title is held in the United

'02

43 U.S.C. 4 6171 (1994).
See id.

m43 U.S.C.
V20d (1994).
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43 U.S.C. g 6171 (1994).

^See id.

States, the United States has full power under the Property Clause of the Constitution to prevent
the storage of water on its lands. But, this is not necessarily true with respect to Lake Powell.

The Upper Basin states may have easement rights to store their state owned Colorado River
water on the lands of Lake Powell.

The rights of the Upper Basin States to flood the federal lands of Lake Powell may
emanate from two sources. First, from Section 13 of the Boulder Canyon Project Actm and

second, from the Act of March 3,189 1 .m
Section 13 of the Boulder Canyon Project subjects all federal concessions, rights of way,

or other privileges that may be granted by the United States in the use of the waters of the

Colorado River, or of federal land in relation to such use, to the Colorado River Compact to "the
benefit of and [to] be available to"the Basin Statesh210Allowing the Upper Basin States to flood

the federal lands of Lake Powell to ensure the availability of water in drought can be termed a
concession or a privilege granted to the Upper Basin States. This concession or privilege is to be
to "thebenefit of and be available"to the Upper Basin States and is to "run with the land.u211This

last phrase is a term of property indicating that such concession or privilege to flood the federal

land ofLake Powell becomes attached as an appurtenancy to the lands and water righgs of the
Upper Basin States served by Colorado River water. Without the privilege, Upper Basin state
water cannot be used during extreme drought and thus is taken.
Further, an actual right-of-way or easement for the flooding of Lake Powell lands has

W . S . C . # 6171 (1994).
-6
0I'

Srat. 1 101 (1891).
43 U.S.C.
See id.

4 6171 (1 994).

likely been granted to the Upper Basin States and their landowners served from the Colorado

River. If so,the right-of-way must be available to and be used for the benefit of the Upper Basin
States Colorado River water users as provided by section 13 of the Boulder Canyon Project Act.
The Act of March 3, 189 1, granted rights-of-way on federal land for reservoirs to anyone

who submitted maps of such reservoirs to the Secretary of the ~nterior."~
The maps were
apparently for notice to the United States that the lands involved had become encumbered with a
right-of-way. The Act of February 26, 1897 extended these benefits to the states themselve~.~'~

Congress did not repeal these Acts until enactment of the Federal Land Management Policy Act

of 1976.214Thus, the Acts were in effect at the time of the authorization and construction of the
Glen Canyon Dam. The Upper Basin states had no need to submit maps to the Secretary since
the Secretary obviously had constructive notice that the federal lands of Lake Powell were
encumbered by a reservoir. A reservoir right-of-way or easement for Lake Powell should thus

have been perfected at that time on behalf ofthe water users ofthe Upper Basin states. As
already stated, such easement or right-of-way must remain available and be used for the storage of

water as required under section 13 of the Boulder Canyon Project Act2"
SUMMARY AND CONCLUSION

This paper has shown that the proposal for the draining of Lake Powell involves complex
issues of equity and of states rights in relation to the use of the waters of the Colorado River. The

construction of Glen Canyon and Lake Powell resulted from the long complex history of the

"'26 Stat. 1101 (1891).
29 Stat 599 (1 897).
'I4

43 l1.S.C. 4 946 (1 994).

'43

U.S.C. 6 6171 (1994).

relationships between states and the federal government dating back to the ratifying of the

Constitution of the U ~ t e dStates. A major issue at the time of the founding of the United States
was whether the public lands within the 13 original states would belong to and be controlled and

enjoyed by these states and what should become of the remaining public lands held by the new

Republic outside of the boundaries of these 13 original states.
The manner in which Congress dealt with this issue for the ensuing 125 or more years

leading to the establishment of the Reclamation Act established what each new state could
equitably expect to receive from the public lands in becoming a part of the United States, This
paper has shown that the Reclamation Act, which set aside the Western public land revenues for

the building of water projects, involved a natural and equitable outgrowth of Congressional public
lands policies. The new Western states could equitably expect grant and use of the public lands

revenues originating from within their boundaries to aid in their development. Since water in

these arid and semi-arid states was most important to that development, the Reclamation program

fulfilled their greatest need.
This paper has also shown that though General Treasury funds have been used to
construct Glen Canyon Dam, the Upper Colorado River Basin states have equitable claim to Glen
Canyon Dam through their contributions of public land revenues to the public largess. But

further, this paper has shown that Upper Colorado River Basin states have Congressionally
granted rights to the use of Upper Colorado River waters and all economic benefits flowing

therefrom. These state rights include property rights in the waters of the upper Colorado River,
rights to protect their water supplies under these property rights, rights to the continued use of
Glen Canyon Dam and the lands of Lake Powell for storage oftheir water, and rights to the

continued use of hydropower revenues and all benefits arising from G h Canyon power facilities.

The Secretary of the Interior is without power to interfere with these rights. Though Congress
has sovereign power to take these rights and drain Lake Powell, such action would likely require
just compensation under the 5th Amendment of the Constitution. If not, equity itself would
demand it.

