Agreement for Drought Response Operations at the Initial Units of the Colorado River Storage Project Act. 2019.

Attachment Al to the Agreement Concerning Colorado River Drought Contingency Management
and Operations (“Companion Agreement”)

AGREEMENT FOR DROUGHT RESPONSE OPERATIONS AT THE INITIAL UNITS OF THE
COLORADO RIVER STORAGE PROJECT ACT

This Agreement for Drought Response Operations (“Drought Response Operations Agreement”)
at the Glen Canyon Dam, Flaming Gorge Dam, Curecanti (the “Aspinall Unit”), and Navajo Dam
authorized by the Colorado River Storage Project Act (collectively referred to as the “CRSPA Initial
Units” and individually as “CRSPA Initial Unit”), an element of the Upper Colorado River Basin’s
Drought Contingency Plan, is hereby made and entered into this 20t day of _May 2019 by
and among the Upper Colorado River Division States of Colorado, New Mexico, Utah, and
Wyoming (“Upper Division States”), through the Upper Colorado River Commission
(“Commission”), and the Secretary of the Interior (“Secretary”) hereinafter collectively referred
to as the “Parties.” The Secretary may delegate his or her duties under this Drought Response
Operations Agreement to the Bureau of Reclamation (“Reclamation”).

. INTRODUCTION

A. BACKGROUND/OBIJECTIVE

Since 2000, drought conditions in the Colorado River Basin have led to marked fluctuations
and decreases in water elevations at key Colorado River reservoirs. The Upper Division
States, through the Commission, have developed a Drought Contingency Plan to address the
possibility of reservoir storage at Lake Powell declining below a target elevation. This Drought
Response Operations Agreement is one element of that Plan. Its primary goals are to
minimize the risk of Lake Powell falling below a target elevation and thereby:

1. Help ensure the Upper Division States will continue fulfilling their interstate water
compact obligations while exercising their rights to develop and utilize the Upper
Colorado River Basin’s (“Upper Basin”) Colorado River System compact
apportionment.

2. Maintain the ability to generate hydropower at Glen Canyon Dam so as to protect:

a. Continued operation and maintenance of the Initial Units and participating
projects authorized under the 1956 Colorado River Storage Project Act, as
amended (“CRSPA”);

b. Continued funding and implementation of environmental and other programs
that are beneficial to the Colorado River System;
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c. Continued electrical service to power customers, including municipalities,
cooperatives, irrigation districts, federal and state agencies and Native
American Tribes, and the continued functioning of the western Interconnected
Bulk Electric System that extends from Mexico to Canada and from California
to Kansas and Nebraska; and

d. Safety contingencies for nuclear power plant facilities within the Colorado
River Basin.

3. Minimize adverse effects to resources and infrastructure in the Upper Basin.

B. INTENT
The Parties intend through this Drought Response Operations Agreement to:

1. Prepare, in advance of drought conditions, drought response operations that will
minimize the risk of low water storage conditions at Lake Powell, as well as ensure
timely recovery of storage water at the upstream CRSPA Initial Units;

2. Reach consensus on a contingency framework for utilizing the CRSPA Initial Units to
respond to drought conditions in the Upper Basin; and

3. Promote communication, coordination, and cooperation among themselves to
provide additional certainty in Colorado River water management.

C. FRAMEWORK

The framework for this Drought Response Operations Agreement is developed in recognition
of, and consistent with, the law and practice relevant to the Upper Basin as summarized
herein:

1. The CRSPA directed and authorized the Secretary to construct and operate the CRSPA
Initial Units to, among other things, allow the Upper Division States to utilize their
apportionment of the Colorado River consistent with the Colorado River Compact.

2. Project-specific criteria govern the operation of each of the CRSPA Initial Units,
including applicable Records of Decision and Biological Opinions to satisfy the
requirements of the National Environmental Policy Act and the Endangered Species
Act, the authorized purposes for each facility, and state water right systems and
decrees.

3. The 1977 Department of Energy Organization Act generally transferred power
marketing and transmission (“construction, operation, maintenance, and delivery”)
functions, including the responsibility to market and deliver power and energy from
the applicable CRSPA Initial Units, from the Department of the Interior to Western
Area Power Administration.

4. Articles IV(c) of the Colorado River Compact and XV(b) of the Upper Colorado River
Basin Compact (“Upper Basin Compact”) expressly recognize each compacting state’s
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rights and powers to regulate within its boundaries the appropriation, use, and
control of water apportioned and available to the states by the Colorado River and
Upper Basin Compacts.

Article VIII(d) of the Upper Basin Compact also establishes the Commission, which is
composed of a commissioner representing each of the Upper Division States and a
commissioner representing the United States, to perform all functions required by the
Upper Basin Compact and do all things necessary, proper, or convenient in the
performance of its duties either independently or in cooperation with any state or
federal agency.

Federal law and practice (including, but not limited to, Section 602(b) of the 1968
Colorado River Basin Project Act, 43 U.S.C. § 1552(b), the Criteria for Coordinated
Long-Range Operation of Colorado River Reservoirs Pursuant to the Colorado River
Basin Project Act, and the 2007 Colorado River Interim Guidelines for Lower Basin
Shortages and the Coordinated Operations for Lake Powell and Lake Mead (“2007
Interim Guidelines")) contemplate that in the coordinated operations of Lake Powell
and Lake Mead, the Secretary will consult with the Colorado River Basin States
through Governors’ Representatives, who represent the Governors and their
respective state agencies.

1. AGREEMENT

In consideration of the above and the mutual covenants contained herein, and other good and

valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties

agree as follows:

A. BASES OF MUTUAL AGREEMENT

1.

2.

Best Efforts: The Parties agree to implement their best efforts to coordinate and
collaborate on an ongoing basis to achieve the purposes and implement the
provisions of this Drought Response Operations Agreement.

Target Elevation: For purposes of this Drought Response Operations Agreement only,

Lake Powell surface elevation 3,525 feet mean sea level (“msl”) will be considered the
“Target Elevation” for minimizing the risk of Lake Powell declining below minimum
power pool (approximately elevation 3,490 feet msl) and to assist in maintaining
Upper Division States’ compliance with the Colorado River Compact. The Parties
agree that this elevation appropriately balances the need to protect infrastructure,
compact obligations, and operations at Glen Canyon Dam, as storage approaches
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minimum power pool with the Upper Division States’ rights to put Colorado River

System water to beneficial use.

3. Principles for Drought Response Operations: The Parties agree to consider the

following principles when identifying appropriate drought response operations (see

Section 11.A.4 “Drought Response Process”) at any CRSPA Initial Unit:

a.

Definition of Drought Response Operations: For purposes of this Drought
Response Operations Agreement “drought response operations” refers to
operational adjustments or releases made at or from the CRSPA Initial Unit(s)
to minimize the risk of Lake Powell declining below the Target Elevation, as
well as to provide for actions at the CRSPA Initial Unit(s) in subsequent years
to recover storage at the same facility/facilities.
Scope of Drought Response Operations: Any drought response operation,
including drought response releases and recovery of storage operations, at a
CRSPA Initial Unit will be managed with the maximum flexibility practicable
consistent with: the Colorado River Compact; the Upper Colorado River Basin
Compact; the Colorado River Storage Project Act; the Colorado River Basin
Project Act; the San Juan-Chama Project Act (P.L. 87-483); the Northwestern
New Mexico Rural Water Projects Act (P.L. 111-11); the project-specific criteria
for each CRSPA Initial Unit, including the relevant Records of Decision,
Biological Opinions and authorized purposes for each Unit (see Section I.C.2);
legal obligations, including existing and future contracts related to water
and/or hydropower; states’ water right administration requirements and
decrees; and all applicable rules and regulations promulgated thereunder.
Participation from all CRSPA Initial Units: Recognizing the shared risk of
extended drought and acknowledging the Upper Division States’ continuing
responsibilities to maintain compact compliance within the Upper Basin, a
drought response operation contemplated by this Drought Response
Operations Agreement shall ensure that ALL CRSPA Initial Units will be
considered for drought response operations. To this end:

i. Operational Adjustments at Lake Powell: Operational adjustments in

monthly volumes at Glen Canyon Dam will be considered first to
minimize the risk of Lake Powell declining below the Target Elevation
consistent with the Criteria for Coordinated Long-Range Operation of
Colorado River Reservoirs, which is currently implemented through the
2007 Interim Guidelines.

ii. All Initial Units Considered: If operational adjustments at Glen Canyon

Dam would not be sufficient to fully minimize the risk of Lake Powell
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declining below the Target Elevation, operations at all other CRSPA
Initial Units will be uniformly considered through evaluations that
include, but are not limited to water availability, hydrology, resource
conditions and operational limitations at each Initial Unit in
conjunction with adjustments at Glen Canyon Dam to provide
additional drought protection at Lake Powell.

iii. Multiple Drought Response Releases: If a CRSPA Initial Unit has

participated in a drought response release, it will not be considered for
another drought response release in subsequent years unless drought
response releases from the other CRSPA Initial Units do not fully
reduce the risk of Lake Powell declining below the Target Elevation. In
such instances, a CRSPA Initial Unit may participate in subsequent
drought response releases regardless of whether it has fully recovered
storage following a prior drought response release, but only to the
extent that a) water is available at that CRSPA Initial Unit for the
drought response operation; and, b) contributions from the other
CRSPA Initial Units cannot otherwise protect the Target Elevation at
Lake Powell.

d. Effectiveness: The Parties agree that a drought response release from a CRSPA
Initial Unit may be recommended even if it is determined that such release
would not, by itself, fully achieve the intent or goals of this Drought Response
Operations Agreement. Such releases, however, may not be recommended if
they are ultimately determined to be futile to achieve the goals or intent of
this Drought Response Operations Agreement.

e. Recovery of Storage at CRSPA Initial Units: Recovery of storage at the CRSPA
Initial Units is essential to any drought response operation. Consistent with
Section I1.A.3.b-c, the drought response operations process will be completed
only after each CRSPA Initial Unit has recovered the storage as defined below.
When implementing recovery of storage at the CRSPA Initial Units, the
following considerations will apply:

i. Recovery of Storage Definition: For purposes of this Drought Response

Operations Agreement, storage at a CRSPA Initial Unit is recovered when
the first of either of the following occurs:

1. The CRSPA Initial Unit, operating consistent with Section
IILA.3.b, has recovered the cumulative volume of water that
was released for implementation of drought response
operations to minimize the risk of Lake Powell declining below
the Target Elevation; or
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2. The water elevation at the CRSPA Initial Unit has reached the
regular operating target elevation for that facility, for example,
deicing target elevation at the Aspinall Unit, the current end-of-
water-year storage target at Navajo Reservoir, or the May 1
Upper Level Drawdown Elevation target at Flaming Gorge
Reservoir.

ii. Dual Operations: Hydrologic variability within the Upper Basin may

render releases from a CRSPA Initial Unit ineffective in achieving the
intent and goal of this Drought Response Operations Agreement, see
Section II.A.3.d, to reduce the risk of Lake Powell declining below the
Target Elevation. However, such a CRSPA Initial Unit could still recover
storage following a prior drought response release. Moreover, drought
response releases from any CRSPA Initial Unit do not preclude recovery
of storage actions at another Unit simultaneously.

f. Natural Resource Considerations: Drought response operations at the CRSPA
Initial Units will consider the timing, duration, and magnitude of water
releases to help minimize, to the extent practicable, impacts to natural
resources conditions, recognizing the overall purpose of the drought response
operations, and within the scope identified in Section 11.A.3.b.

g. Impacts to Basin Fund and Bulk Electric System: Drought response operations
at CRSPA Initial Units will consider the timing, duration, and magnitude of
water releases to help minimize, to the extent practicable, impacts to the
Upper Colorado River Basin Fund and impacts to the reliability of the western
Interconnected Bulk Electrical System, within the scope identified in Section
II.LA.3.b.

h. Monitoring: The Parties agree to include monitoring activities as appropriate
as part of any drought response operations (release or recovery of storage).
The Parties will incorporate the results of such monitoring into consideration
of whether to begin, end, or modify drought response operations.

i. Forecast Uncertainty: Because modeling projections that will be considered
and relied upon for any drought response operations cannot predict precise
conditions at any given time in the Upper Basin, plans for drought response
operations developed in accordance with Section II.A.4.b shall provide
sufficient flexibility to begin, end, or adjust operations as needed based on
actual hydrologic conditions.
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j. Emergency ! Action: In light of the potential uncertainty associated with
modeling projections, the Parties agree that notwithstanding the principles for
implementing a drought response operation set forth in this subsection 3, the
Secretary retains all applicable authority to make releases from the CRSPA
Initial Units and perform subsequent recovery of storage operations if actual
hydrology or actual operating experience demonstrate an imminent need to
protect the Target Elevation at Lake Powell. Such action shall be performed,
to the greatest extent practicable, with advance consultation and coordination
with the Upper Division States, through the Commission, and following
consultation with the Governors’ Representatives of the Colorado River Basin
States consistent with the Agreement Concerning Colorado River Drought
Contingency Management and Operations (“Companion Agreement”).

4. Drought Response Process: In an effort to achieve the primary goals of this Drought

Response Operations Agreement, and to implement the “Principles” outlined in
Section 1I.A.3, the Parties agree that, subject to Section II.A.3.j “Emergency Action”,
they will work to minimize the risk of Lake Powell declining below the Target Elevation
by:
a. Initiating drought response process: The Parties will initiate a drought
response process, which will include at a minimum:

i. Notice: The Secretary will notify the Commission and the Lower Division
States when Reclamation’s 24-Month Study model, using Minimum
Probable hydrology based upon the inflow forecast provided by the
Colorado Basin River Forecast Center, projects Lake Powell’s elevation at
or below the Target Elevation at any time during the subsequent 24-
month period, or when emergency action becomes necessary as set
forth in Section II.A.3.j.

ii. Modeling: The Secretary will commence monthly modeling of Minimum
Probable, Maximum Probable and Most Probable hydrology for the
subsequent 24-month period until the Minimum Probable 24-Month
Study projects that Lake Powell will consistently remain above the Target
Elevation for a 24-month period. Reclamation will report such modeling
results to the Upper Division States and the Commission during monthly
calls, see Section Il.A.4.a.iii.

1 The term “emergency” as used in this Drought Response Operations Agreement does not identify, describe or
otherwise define what constitutes a general emergency under federal or state laws or other emergency situation
at a Reclamation reservoir, a deficiency in the system under the Colorado River Compact, or an extraordinary
drought under the 1944 Water Treaty between the United States and Mexico regarding the Colorado River.
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fii.

Monthly Calls/Meetings: The Secretary will commence monthly drought

operations planning and coordination calls or meetings with the Upper
Division States and the Commission to discuss monthly modeling and
tracking of hydrology forecasts, system conditions, and status of CRSPA
Initial Units; each Party may, in its sole discretion, choose the individuals
or entities that will attend.
Duration: The Secretary will continue the initiation of the drought
response process under this subsection (a) until either:
1. The 24-Month Study Minimum Probable hydrology projects
Lake Powell elevations to be above the Target Elevation at all
times during the subsequent 24-month period, at which time
the drought response process may be suspended; or
2. The 24-Month Study Most Probable hydrology projects Lake
Powell elevations to be at or below the Target Elevation at any
time during the subsequent 24-month period, at which time the
Parties will begin developing a Draft Drought Response
Operations Plan as set forth below in Section II.A.4.b.

b. Developing Draft Drought Response Operations Plan: The Parties agree to

develop a Draft Drought Response Operations Plan by:

Continuing the Monthly Calls/Meetings described in Section I1l.A.4.a.iii.
Considering the Drought Response Principles set forth in Section II.A.3,
including: Definition of Drought Response Operations; Scope of Drought
Response Operations, Participation from all CRSPA |Initial Units;
Effectiveness, Recovery of Storage; Natural Resource Considerations;
Effects to Basin Fund and Bulk Electric System; Monitoring: Forecast
Uncertainty; and Emergency Operations. In doing so, the Draft Plan will,
to the greatest extent practicable, identify how to: (1) Minimize the risk
of Lake Powell declining below the Target Elevation; (2) Provide for
timely adjustments in drought response operations based upon actual
monthly hydrology to achieve the purpose and intent of this Drought
Response Operations Agreement; and (3) Allow for subsequent recovery
of storage at the CRSPA Initial Units, consistent with water contract
obligations, relevant Records of Decision and Biological Opinions, and
other state or federal legal requirements relevant to each facility.
Providing the terms of a Draft Drought Response Operations Plan as
contemplated by the Parties to the Lower Division States for review, and
consulting with the Governors’ Representatives of the Lower Division
States consistent with the Companion Agreement to consider and
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address, as appropriate, any questions or concerns regarding the terms
of the Draft Drought Response Operations Plan as contemplated by the
Parties.

iv. Continuing the process described in Section Il.A.4.b.i-iii until either:

1. The 24-Month Study Most Probable hydrology projects Lake
Powell to remain above the Target Elevation at all times during
the subsequent 24-month period, at which time the Parties will
revert to the drought response process described in Section
ILA.4.3; or

2. The April 24-Month Most Probable hydrology projects Lake
Powell to be at or below the Target Elevation at any time in the
next 12-month period, at which time the Parties will finalize the
Draft Drought Response Operations Plan as described in
Section Il.A.4.c.

C. Finalize Drought Response Operations Plan: The Parties will finalize the

Drought Response Operations Plan as follows:

The Commission will review and consider a Final Drought Response
Operations Plan after consultation with the Governors’ Representatives
of the Lower Division States as provided in Section II.A.4.b.iii.

Upon approval of the Final Drought Response Operations Plan by both
the Upper Division State Commissioners and the Commission, the
Commission will forward that Final Drought Response Operations Plan to
the Secretary for consideration and approval.

In the event of any dispute or disagreement arising from development of
the Plan, or if the Secretary wishes to modify or reject the Plan, the
Secretary and Commission agree to meet to jointly assess what other
drought contingency options may be available.

d. Implement Drought Response Operations Plan: Upon the Secretary’s approval

of the Drought Response Operations Plan, the Parties agree to:

Implement drought response operations at the agreed-upon CRSPA
Initial Unit(s) in accordance with the Drought Response Operations Plan,
and coordinate weekly, or at such other intervals as otherwise agreed to,
on such operations.

Be available to respond to the Lower Division States’ questions or
concerns, should they arise, regarding ongoing implementation of
Drought Response Operations.

Conclude the Drought Response Operations only after the CRSPA Initial
Units have recovered the storage that would have otherwise been
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available to each Unit but for implementation of Drought Response
Operations, as determined in accordance with Section Il.A.3.e.

iv. If the Parties agree that the finalized Drought Response Operations Plan
needs to be modified, amended, or supplemented for the purpose of
more specifically clarifying the scope and detail of recovery of storage,
they will consult with the Lower Division States consistent with Section
II.LA.4.b.iii.

v. In the event of any dispute or disagreement regarding implementation
of the Drought Response Operations Plan, the Parties agree to meet to
jointly assess what other drought contingency options may be available.

e. Emergency Action: Notwithstanding efforts to develop and implement a
Drought Response Operations Plan as outlined above, in the event that actual
hydrology or actual operating experience demonstrate an imminent need to
protect the Target Elevation as set forth in Section 11.A.3.j, the Secretary retains
all applicable authority to make releases from the CRSPA Initial Units and
perform subsequent recovery of storage operations. Such action shall be
performed, to the greatest extent practicable, with advance consultation and
coordination with the Upper Division States, through the Commission, and
following consultation with the Governors’ Representatives of the Colorado
River Basin States consistent with the Companion Agreement.

5. Public Qutreach: The Parties will coordinate on any public outreach for drought

response operations at the CRSPA Initial Units. Such coordination will begin prior to
outreach activities with the goal of streamlining discussions and avoiding or resolving
differences. Except when an imminent need does not permit sufficient time, public
outreach regarding drought response operations will include, but may not be limited
to, notifying Native American Tribes, local governments, interested stakeholders, and
operational and technical workgroups relevant to the respective CRSPA Initial Units of
plans and concepts for drought response operations as they become available.

Term for Drought Response Operations: Drought response operations as

contemplated through this Drought Response Operations Agreement will not extend
beyond the term for operations as set forth in the Record of Decision for the 2007
Interim Guidelines (December 31, 2025 but after finalization of the 2026 Annual
Operating Plan, unless terminated sooner). Operations to recover storage after a
drought response operation has been implemented will continue as long as necessary
to recover from any drought response operations taken before October 1, 2026.
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7. Voluntary Efforts: Drought response operations agreed to pursuant to this Drought

Response Operations Agreement are voluntary and in the interest of comity. Nothing
in this Drought Response Operations Agreement shall be construed to diminish or
modify the rights of any Party under existing law.

Consistency with Existing Law and Compliance: For the purposes of this Drought

Response Operations Agreement, storage of water in and release of water from the
CRSPA Initial Units to accomplish a drought response operation does not, and shall
not be construed to, violate the Colorado River Compact, Upper Colorado River Basin
Compact, Colorado River Storage Project Act, Colorado River Basin Project Act, the
San Juan-Chama Project Act (P.L. 87-483), the Northwestern New Mexico Rural Water
Projects Act (P.L. 111-11), Records of Decision for each facility, Biological Opinions for
each facility, or contracts for water or power, states’ water right systems and decrees
and all applicable rules and regulations promulgated thereunder.

B. ADDITIONAL PROVISIONS
1. Participation in Similar Activities: This Drought Response Operations Agreement in no

way restricts the Parties from participating in similar activities with other public or
private agencies, organizations and individuals, as state and federal law may allow.

Term: This Drought Response Operations Agreement shall be effective as of the date
all Parties provide their written approval and shall be effective as to any additional
Party as of the date of execution by such Party. This Drought Response Operations
Agreement will not extend beyond the term for operations as set forth in the Record
of Decision for the 2007 Interim Guidelines (December 31, 2025 but after finalization
of the 2026 Annual Operating Plan, unless terminated sooner) without the written
consent of all the Parties.

Amendments and Modifications: This Drought Response Operations Agreement may

be amended or modified, but only by the written agreement of the Parties after
consultation as set forth in Paragraph | of the Companion Agreement.

Resolution of Claims or Controversies: The Parties recognize that judicial or

administrative proceedings are not the preferred alternatives to the resolution of
claims or controversies regarding this Drought Response Operations Agreement. In
furtherance of this Drought Response Operations Agreement, the Parties desire to
avoid judicial and administrative proceedings, and agree to pursue a consultative
approach to the resolution of any claim or controversy triggered by this Drought
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Response Operations Agreement. If any Party becomes concerned that there may be
a claim or controversy under this Drought Response Operations Agreement, or as a
result of implementing this Drought Response Operations Agreement, such Party shall
notify all other Parties via electronic mail or other writing and the Parties shall in good
faith meet in order to resolve such claim or controversy by mutual agreement prior to
initiating any judicial or administrative proceeding. No Party shall initiate any judicial
or administrative proceeding against any other Party under this Drought Response
Operations Agreement, or as a result of implementing this Drought Response
Operations Agreement until such consultation has been completed. Notwithstanding
any other provision of this Drought Response Operations Agreement, this Paragraph
shall survive the termination or expiration of this Drought Response Operations
Agreement.

Reservation of Rights and Authorities: Nothing in this Drought Response Operations

Agreement alters the rights, obligations and authorities of the respective Parties.
Moreover, nothing in this Drought Response Operations Agreement affects or shall
be interpreted to affect the obligations that each Party may have related to natural
resources at or around the CRSPA Initial Units under applicable law. Nor have the
Parties waived any rights, claims, or defenses now or in the future under any
applicable federal or state law or administrative rule, regulation or guideline.

No Waiver: The failure of any Party to enforce a provision of this Drought Response
Operations Agreement shall not be deemed to constitute a waiver of that provision.

No Precedent: The Parties represent and agree that nothing in this Drought Response
Operations Agreement, nor the execution of this Drought Response Operations
Agreement, establishes or acts as any precedent for managing or operating the CRSPA
Initial Units or administering water from the Colorado River System in the Upper
Colorado River Basin. This Drought Response Operations Agreement also shall not be
interpreted or construed as establishing a precedent for employing the plans or
operational tools contemplated by this Drought Response Operations Agreement.
The Parties hereby affirm the entitlement and right of each State under such existing
law to use and develop the water of the Colorado River System. Notwithstanding
anything in this Drought Response Operations Agreement to the contrary, this
provision shall survive termination of this Drought Response Operations Agreement.
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10.

11.

12.

13.

Actual Operating Experience: Adoption of this Drought Response Operations

Agreement does not preclude exploration of additional approaches for operational
flexibility in light of actual operating experience.

Uncontrollable Forces: No Party shall be considered to be in default in the

performance of any of its obligations under this Drought Response Operations
Agreement when a failure of performance shall be due to any cause beyond the
control of the Party affected, including but not limited to, facilities failure, flood,
earthquake, storm, lightning, fire, epidemic, war, riot, civil disturbance, labor
disturbance, sabotage, and restraint by court or public authority which by exercise of
due diligence and foresight such Party could not have reasonably expected to avoid.
A Party rendered unable to fulfill any of its obligations under this Drought Response
Operations Agreement by reason of an Uncontrollable Force shall give prompt written
notice of such Uncontrollable Force to the other Parties and shall exercise due
diligence to remove such inability with all reasonable dispatch.

Governing Law: This Drought Response Operations Agreement shall be interpreted,

governed by, and construed under applicable Federal law. To the extent permissible
under the Federal Rules of Civil Procedure and other applicable Federal authority,
venue for adjudication of any disputes under this Drought Response Operations
Agreement shall be in an appropriate Federal court within the Upper Basin.

Successors _and Assigns: The provisions of this Drought Response Operations

Agreement shall apply to and bind the successors and assigns of the Parties, but no
assignment or transfer of this Drought Response Operations Agreement or any right
or interest herein shall be valid until consented to in writing by all Parties, which
consent shall not be unreasonably withheld.

Drafting Considerations: Each Party and its counsel have participated fully in the

drafting, review, and revision of this Drought Response Operations Agreement, each
of whom is sophisticated in the matters to which Drought Response Operations
Agreement pertains, and no one Party shall be considered to have drafted this
Drought Response Operations Agreement.

Notices: All notices and requests required or allowed under the terms of this Drought
Response Operations Agreement shall be in writing and shall be sent via electronic
mail and mailed first class postage paid to the following entities at the following
addresses:
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14.

Bureau of Reclamation:
125 South State Street, Room 6107
Salt Lake City, UT 84138-1147
Attn: Regional Director

State of Colorado:
Colorado Commissioner to the Upper Colorado River Commission
c/o Colorado Water Conservation Board
1313 Sherman Street, Room 718
Denver, CO 80203
Attn: Director

State of New Mexico:
New Mexico Interstate Stream Commission
P.O. Box 25102
Santa Fe, NM 87504-5102
Attn: Colorado River Bureau

State of Utah:
Utah Division of Water Resources
1594 West North Temple, Suite 310
P.O. Box 146201
Salt Lake City, UT 84114-6201
Attn: Director

State of Wyoming:

Wyoming State Engineer’s Office
122 West 25t Street

Herschler Building, 1% Floor East
Cheyenne, WY 82002

Attn: Wyoming State Engineer

A Party may change its contact information by giving the other Parties notice of the
change in writing.

No Third-Party Beneficiaries: This Drought Response Operations Agreement is made

for the benefit of the Parties. No Party to this Drought Response Operations
Agreement intends for this Drought Response Operations Agreement to confer any

Attachment Al - Drought Response Operations Agreement



Agreement for Drought Response Operations at the Initial Units of the Colorado River Storage Project Act. 2019.

15

15.

16.

17.

benefit upon any person or entity not a signatory to this Drought Response Operations
Agreement upon a theory of third-party beneficiary or otherwise.

Authority for Signing: The persons and entities executing this Drought Response

Operations Agreement on behalf of the Parties are recognized by the Parties as
representing the respective Upper Division States and the Commission and the
Department of the Interior in matters concerning the Colorado River and operation of
the CRSPA Initial Units, and as those persons authorized to bind the respective Parties
to the terms hereof. Each person executing this Drought Response Operations
Agreement represents that he or she has the full power and authority to bind the
respective Party to the terms of this Drought Response Operations Agreement. This
Drought Response Operations Agreement constitutes a valid and binding agreement
of each Party, enforceable against each Party in accordance with its terms. No Party
shall challenge the authority of any person or Party to execute this Drought Response
Operations Agreement and bind such Party to the terms hereof, and the Parties waive
the right to challenge such authority.

Joint Defense Against Third-Party Claims: The Parties have certain common, closely

parallel, or identical interests in supporting, preserving, and defending this Drought
Response Operations Agreement. The nature of this interest and the relationship
among the Parties present common legal and factual issues and a mutuality of
interests. Because of these common interests, the Parties will mutually benefit from
an exchange of information relating to the support, preservation, and defense of this
Drought Response Operations Agreement, as well as from the coordinated
investigation and preparation for discussion of such interests. In furtherance thereof,
in the event of any challenge by a third party to this Drought Response Operations
Agreement, the Parties will proceed with reasonable diligence and use best efforts to
support and defend the Drought Response Operations Agreement in any lawsuit or
administrative proceeding challenging the legality, validity or enforceability of any
term of this Drought Response Operations Agreement, and will, to the extent
appropriate, enter into joint defense or common interest agreements. Each Party will
bear its own costs of participating in the defense of this Drought Response Operations
Agreement under this Paragraph.

Counterparts: This Drought Response Operations Agreement may be executed in

counterparts, each of which shall be an original and all of which, together, shall
constitute only one Drought Response Operations Agreement.
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Agreement for Drought Response Operations at the Initial Units of the Colorado River Storage Project Act. 2019.

IN WITNESS WHEREQF, the Parties hereto have executed this Drought Response Operations
Agreement on the day and year written above.

[SIGNATURES START NEXT PAGE]
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Agreement for Drought Response Operations at the Initial Units of the Colorado River Storage Project Act. 2019.

THE UNITED STATES OF AMERICA

VBNS %%6%\

Brenda W. Burman r. Timothy R/Petty
Commissioner Assistant Secretary
Bureau of Reclamation U.S. Department of the Interior

Date: \J\’\J\,ul‘ 24% L ZQ\C\ Date: %’“j ZJ/?
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THE STATE OF COLORADO

£.

By:

. James Eklund
Colorado Commissioner, Upper
Colorado River Commission
Governor’s Representative
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Agreement for Drought Response Operations at the Initial Units of the Colorado River Storage Project Act. 2019.

THE STATE OF NEW MEXICO

By:

fohn R. D’Antonio, Jr. 7
New Mexico State Engineer
Secretary, New Mexico Interstate
Stream Commission
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THE STATE OF UTAH

By:

20

Eric L. Millis

Director, Utah Division of Water
Resources

Interstate Stream Commissioner
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Agreement for Drought Response Operations at the Initial Units of the Colorado River Storage Project Act. 2019.

THE STATE OF WYOMING
By: _ % e
\.__/l e

Patrick T. Tyrrell
State of Wyoming Commissioner,
Upper Colorado River Commission

21 Attachment A1l - Drought Response Operations Agreement



Environmental Defense Fund (EDF) v Higginson. June 21, 1978. (655 FR 2d, 1981).

-

ENVIRONMENTAL DEFENSE FUND,
INC, Trout Unlimited, The Wilderness
Soclety, Appellants,

v,

R. Keith HIGGINSON, Commissioner, Bu-

reau of Heclamation, 11, %, Department
of the Interior, et al,

ENVIREONMENTAL DEFENSE
FUND, INC. et al
.

R. Keith HIGGINSON, Commissioner, Bu-
rean of Reclamation, 1. S, Department
of the Imterior, et al,
and

Utah Power & Light Company (Interve.
nor-Defendant), Appellant.

ENVIRONMENTAL DEFENSE
FUND, INC., ot al

¥a
E. Kelth HIGGINSON, Commissioner, Bu-

rean of Reclamation, U1, 5. Department
of the Interier, ef al

State of Arizona, State of Nevada, Stale
of Wyoming, and State of Colorado
(Intervenar-Defendants), Appellants.

Mos, B0=1123, RO-124Z and B0-1255,

. United States Court of Appenals,
District of Columbia Circuit.

Argued April 3, 1981,
Decided May 15, 1981
Disenting Opinion June 30, 1981,

Environmental groupa brought sction
secking declarntory and injunetive relief to
compel Department of Interior to prepare
basin-wide ar comprahengive environmental
impact statement covering proposed federsl
waler projects in Colorado Hiver Basin.
The District Court for the Disteiel of Co-
lumbis, Thomas A. Flannery, J., granted
summary judgment, holding that the de-
fendant could delay preparation of a com.

655 FEDERAL REPORTER, 2d SERIES

prehersive  environmental impaet  atate-
meni, and cross appeals were taken, The
Courl of Appeals, Hurry T. Edwards, Cir-
cuit Judge, keld thet absent trial record
denling with speeifies of defendant’s new
policy to prepan site-specific envirosmental
imymct  sintements for  propessd  water
projects and nol basinewide environmental
impact statement, Court of Appeals wos in
no position Lo determine whether plaintiffs
had met their burden of showing that de-
fendant’s new policy was arbitrary, capris
cious, or conbrary to law, and thercfore
remand was required,

Vocated and remanded,

MacKinnon, Circuit Judge, filed dis-
senting opinion.

1. Health and Environment ==25.10(3)

Il agency has adoplted A regron-wide
pan that can be characterized as a major
federal actipn, Mational Environmental Pol-
iy Act requires agency 1o prepare environ-
mental impact statement covering antire
“region.”  National Environmental Poliy
Act of 1969, § 102, 42 U304, § 4352

2. Health and Environment =25, 156N

Agency’s decisgion on scope of enviren-
mental impuet statement to be prepared,
hased upon factual determinations with re.
spect to whether 5 repional plan exists and
szt of region affected by proposed plas, is
subject to judicial review under arbitrary
ard capricious standard. National Enviran.
menlal Policy Act of 1968, § 102 42
DECA & 4332

4. Health and Environment o= 25 1508)

Deparimest af Interior’s ultimate des-
gion Lo prepare site-specific environmental
impact statements and not basin-wide snvi-
ronmental impact statementis for proposed
fedoral water projects in Colorado River
Basin was subject to review under the arbi.
trary and capricious standard, National
Environmgntal Policy Act of 1969,
§ 102, 42 US.CA. § 4352 6 US.CA § 706
(ZKA)
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Clie as 858 F.3d 1344 (IBEN)

4. Federal Courts =542

Abaeni tria] record dealing with specif-
ics of Department of Interior's new policy
to prepare site-apecific eavironmental lm-
pact statements and not basin-wide enwi-
ronmental impact statement for proposed
federal water projects in Celorade River
Baxin, Court of Appeals was in no poaition
to determine whether enviFronmental growps
had met their burdes of showing that De-
pariment's new poliey wis arbitrary, capri-
cious or conirary 10 law and therciore re-
mand was required,  National Envirenmens
tal Policy Act of 1963, & 102, 42 USC A §
433E; 5 UACA, § TORZNAL

G. Health and Envirenment #=25.15(6)

Whether aynergistic and cumulative ef-
feel of proposed federsl water projocts in
Colovade River Basin would e propery
evaluated in site-specific environmeninl im-
pact statements would be left do discretion
of Iepartment of Interior, subject to arbi-
teary and capricioos scope of eview. Na-
tional Environmental Policy Act of 1969,
BE 200 42 UL.5.C.A 55 43214363,

Appeals from the United States District
Court for the District of Celuombia (D.C.
Civil Action Mo, TE-1186)

Paula C. Phillips, Denver, Colo, with
whom George W. Prng, Denver, Calo., and
Williem A. Butler, Washington, D, ., wero
on the brief, for appellants in Mo, 80-1123
and erosafappellees in Nos, B0-1242 and 80-
155,

William Cohen, Atty. Dept. of Intarior,

Wushington, D. €., for Federal appellees.

1. The plaingifls sospght an environmental me-
Emviranmental Policy Act of 1969 (NEPA), 42
U.5.C 5 43214368 (1M & Sepp I 15T0).
Section  102ZWCY of the Ack 42 US.C.
§ AJT2(TWC) (1976), provides thal

ol mgencies of the Fadersl Govermment
shall—

{C) include in every recommesdalion or re-
penl on proposals for legislation and other
major Federal actions significantly affeciing
tha qimlity of dbe haman envisonment, & de-
talled] sialement by the responsible official
r—

Sanford Sagalkin, Deputy Assi. Atly. Gen,
Baobert L. Klnrquist and Jeshua 1. Behwarte,
Attys., Depl. of Justice, Washington, 0. C.,
were on the beicf, for Federal appellees,

Jerome Muys, Denver, Colo,, with wham
Juck [ Palma, 11, Dennis M. Montgomery,
Denwver, Cala, ard James V. Lavelle for
States of Arizons, et al, appellecs in Nos
B0-1123 and 80-1242 and cross/appelianls
im Mo, BD-1255,

Gorey  Levenberg, Washington, D, .,
with whom B Keith Guthrie and Jeffrey &
Christie, Washington, [ O, were on the
besef, for Ulak Power & Light Company,
appellee in Nos, 80-1123 and BH-1255 and
crosaSappellant in Moo S0- 1242,

Before MacKINNOMN, MIKVA and ED-
WARDE, Circuit Judgea,

Opinion Ffor the Court filed by Cirewit
Judge HARRY T, EDWARDS.

Diasenting opinion filed by Crreuit Judge
MacEINNOM,

HARRY T. EDWARDS, Cirewit Judge:

Before this court are cross-appeals from a
summary judgment of the [hstrict Court
holding that the defendant, the Deparimint
of the Interior, may delay preparation of a
comprehensive environmental impact state-
ment {CEIZ) ' eovering all propased federal
witer projects in the Colorads River Dasin
Environmental-Defense FundJac_v. Hig-

Hg‘iﬂmﬂ. [1520] 14 Env.RepCns. (BENA)

(D.DUC Jan. 3, 1980),  The.plai 2, the
oital Defense Fund (EDF) and

1] the emvironmental impacl of the paopDed

nctiom,

i} any sdverse envicommental effects which

canncd Be avslded should the proposal be

implemented,

(liiy alternatives to the proposed sclion,

{iv) the redntionship between the local short-

. term upes of man's environmend and ihe

muintenance and enhancemant of li - Lo

productivity, aod

v} any irreversible and irretrievable commit-
& ments of resources which would be involved

in the proposed action should it be imple

el
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two other environmental groups? sought
declaratory and injunctive relief sompelling
the Department of the Tnierior to prepare &
basin-wide or comprebensive EIS, and on-
joining construction  of (eders]  water
projects in the basin pending completion of
that stody, Because congressional action
foreclosed the pomibilily of an injunction
halting construction of the profects? the
plaintiffs now seek only an order aomped-
ling completion of the study® For the rea-
sons sel forth below, we vacate the Diatrict
Court's opinion ard remand this case for
Turther proceedings.

Before initiatlon of this lawsuit, aind
while it was before the DHstriet Courl, the
Department of the Interfor hadd rocognized
the deszrahility and necessity of completing
a CEIS for the entire Colorado River Hasin
The Departmant had refrained from com-
pleting such & study because Congres had
not  expressly  allseated Tumds far  the
project.® During the pendency of this ap-
peal, however, the Department of the Inte-
rior changed its position regarding the ne-
cagsity for the basin-wide study. Shartly
before oral argument, the Depariment de-
livered to this court an affidavit from the
Depariment’s Depaty Assistant Secrelary

2. Although collectively labeled “EDF” for the
pufpase of this opinicn, the plaintitfs alsa in-
cluds Trowt Unbimited and the Wikderress Soci-
ety

Ili. In o rider to an appropriations bill for the
Department of the Interior. Congress specified
that, “[mjotwithsanding sny provisions e
NEPA, “eonstrction of eny feature® of cerain
waler projiids in the Colorsdo River Hatin
“shall procsed §f & finol Enviranmental Impact
Statement hes been filed om such festurs ™
Pub.L.Mo. 55465, § 110{a)—(e), B2 Star. 1279,
1280 (1976 In ocher words, Congress decided
that consiruction of thess  water projecis
ahould nod be balbed i the gbeence of § com.
prehiensive (I &, basin-wide) eavironmesial fm-
el satement, g0 long 8s B Eitespecific 1S
had been prepased for sach propossd project,
This asti-infuncilon rider was addsd in direct
response b0 ke possibdliny that the present low.
sult might result én An injunctlan, See Be-
marks of Fep. Forsythe, 124 Cong. Rec ML
EB5-86 (dally ed, Oct 8, 1978), (M course, this
rider doss oot, by is terma, prohible che De
partmient af the Intedor from & CEIS
for che emire Coborado River Hasin, Sss Re-
|I marks of Rep. Udall, 124 Cong Rec. H11.685

(dally ed. Oct. 8, 1978} (supporting the anti-in-

Environmental Defense Fund (EDF) v Higginson. June 21, 1978. (655 FR 2d, 1981).
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for Lond snd Water Besources informing
the court that the Department will no long-
cr secl funding for n Colormda Biver Baain
CEIS. The Department stated that it
would meot NEPA requlrements in the Cal-
orade Hiver Basin through projest or aite-
specilie environmentsl impact statements in
which the Department will "discusa] ] and
evaluat(e] ony cumulalive and synergistic
environmental impasts,” At oral argument
counsel for the Department eontended that
this approach is consistent with both NEPA
ard the Supreme Court's dedsion in Kleppe
v, Snerra Cluly, 427 1S, 390, 95 5.0 2718,
49 L Ed 2 576 (1976),

[L2E] In Kieppe, environmental organi-
mlions aought 1o compel the Department of
the Interior Lo prepare a comprehensive on-
vironmental impast statement sovering Lhe
development of coal Foserves in the Morth-
ern Greal Plains megrion,  The Court identi-
lied Ltww eircumetanees in which the propa-
ration of & CEIS may be required under
NEFA. First, the Court made clenr that &n
agency must prepare a CEIS with respect
te any major federal setion that & intended
b b “regional” in scope.  See id al 395-
402, B B0L at 2TH-2T26% Sccond, the

jumcidan rider, But still expressing the hogse [hat
a bazn-wide EI5 would be prepared),

4 Alsp pariieg to this salt are five infervenor-
ross appellants—ihe Lhah Power & Light Ca.
End the siates of Arizens, Colorado, Mevada,
&nd Wygming. The Erervenors condend thet
the Districe Court ersed in holding that the
Dmpariment of the IMerior has the discretion to
camplele a brsin-wide ar comprehensive EI5,
Because of aur disposition of this case, we do
il resch that Beips,

B All parties recagnize that undll this licigetion, |

| Congress Has never required express Tonding
{67 & CEIS Tn (he budget of the Depariment af
the Jalerios. The Department sought fundisg,
herwgsr, after individusl members of Congress
contacted the Department about thelr concers
that the Department’s budget did nat specifical-
Iy provide for compietion of a CEIS in (ke
Colersda River Basin

8. There is no doubit that if an hasz adopa-
o & regionwide plan ThaT cart-bE CHEFETIAS]
as Pmajor federnl acrion, § TO2ZNCY of NEPA
requires the agency to prepare an EIS covering
Ehe entire “region.”  See pote |, supra.  1spues
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Cler an 835 F2d 1244 {1DEI)

Court noted that, even sbsent such & re-

gional plan, &
comprehensive impact stalement may be
necegaary in some cases for an agency io
meet [its doty wnder NEPA]L  Thus,
when severn] proposils for coal-related
wotions that will hove cumulative or syn.
ergistic environmentsl impacl upon A res
Fion are pending eoncurrently befose an
ageney, thelr environmental consequensas
must be considered together. Only
through comprehensive consideration of

[‘ul-nd:'ng_' propesrls can the ageney evnlus
gte different courses of action.

Id. at 40810, 96 500 an 272050 (feotnotes
amitied),  “Cumulstive environmental im-
prets are, indeed, what require & eompre-
hensive impact statement.” fd at 413, 96
200 al 2732 The Sapreme Court found,
an the record bofore it, that the Depart-
mant kad not abused its diseretion in decid-

ing not Lo prepare 8 region-wide CEIS,
[¥] We can find nothing in MEPA, or in
the judicial epinions construing it, prevent-

may arice, however, over The agescy's Gelermi-
nation of whether & reglorel plan exics, ar
wilh respect to the size of the region affected
by the proposed plan. The agency’s decision
on the scops of the EIS to be prepared, hazed
wpom Eeese Tactisal d=lerminations, u:.l.l'h#u L
Judicisl revies under the arbitrary. and capris
clous standard, Sew node &, infra

Y. lo dbe affidavit submitted Lo this cougl, the
Deputy Assistont Secreiary noled that the De-
pertmvemt bod requested “specific funding to do
& Ccomprehensive environmental mpact state-
mng” and that Congress had demded the oo
quesied fundisg, 6 Hght of the fadluere to ob-
taln fusdieg and “current budgetary restraings®
the Cepartmeng decidid nio loager (o seek fund-
irg for the af thia particalar CEIS.
The affidavit also recited the Depamemem’s in-
tent io eomply fully with NEPA “by discussing
and gvaluating any cemulstiee mnd synesgistic
enviroemenisl impecds o ste-specific environ-
mental impact statements prepemed for individ-
ual projects.*

B. In order *“to prevall [ihe environmental
groups] must show that [the Department has)
acted arbitrardly in refsing to preepare one
cmpnmm satement oo ibis esitre fe-

Kileppe v, Sterra Club, 427 U5, 300,
412, 5!3 S.00 2TIR, 2730, 49 LE4d2d 576 (1876).
Ag thie court recently mpoted, “the arbitrary and
capfichous standord also applies Lo segmenta.
ticn of environmental review that avolds owver-
all, programmatic evaluation.” Nationa! Wikd-

ing the Dopartment of the Interior from
changing its pesition regarding the naoessi.
ty for a CEIR in order to reflect n new
departmental policy, 8 new evaluabion of
facts, or changed circumstances.’  However,
ns Kleppe mokes elenr, the Depariment's
ultimate decizion—lo prepare sibe-specific
ElSs and mil \ hasin=wide EIS—ig Bl:lhjn!-:l
ta peview upder the arbitrary and capri-
cious standard.®  Accordingly, we remand
this case (o the District Court Lo enable the
plaintiffs to challenge the Depariment's de-
eision,

4] We believe that s remand i re-
quired because this court is In oo pesitlon Lo
determine whether plaintiffa have met their
hurden of .5|1.:;|'|.'.'{|1.g that the D-l;lpﬂrl'.mrm‘l.’u
nesw palicy is prhibrry, enpricious, o Gon-
lrary to law, ahaenl a trial record dealing
with the speeifics of the new poliey.! We
have no doubl that the Governmenl may
have a change of position in & case of thia
sort; however, W are equally clear that

fife  Federadion v, Apgpwiachdan  Begiovel
Comm., T9-2349, slip op. at 16 (D.C. Cir
Mar. 19, 1581). Seethe Administrathee Proce-
dure Act, § IMeH2HAL 5 USC § TOS(IMA)
{1276,

B Because the Department of the [nrerior did
nd submic |05 affedovi informéng this court of
s new pesition undl after all briefs had been
filed), EDF hael no eppartunily bo prdpasé a
challenge., Consequently, the best couras for
thiz coun is to remand the case do the Districl
Couart, where the plaintiffs will kave emple op-
porunily 1a test the Depariment’s decision.

We note (et Kleppe de instroctive in deter-
mining whether the Department’s deciaion &
arbitrary, capricious, or contrary 1o law.

The determinytion of the region, if any, with

reEpect 0 which B comprehengive saiement
ik pecsseary requines the weighing of & num-
ber of relevand fectors, includ@ng the extent
of the interrelationship amang proposed ac-
thons and preciical consideraiions of feasihili
ty. FResolving these issoes requires o high
bevel of wechnical sxpeniise and i properly
beft Lo the informed discretion of the respon-
" gible federal agencies. Absent & showicg of
arbitrary actbon, we mast sssume that the
agencles have sxercioed rhis discretion ap-
= PTOpriacely,
437 LIS, an 412, 86 508 al 2731 {cilation cmit-
R
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plaintiffs are entitled 1o chalbenge the new
pesition.

[5] Insofar aa the applicable law is eon-
cermed, we would emphasize that, Even

| 2houkl the District Court conclude that the
Depnrtment has nol shused 7t discretion in
deciding that & basin-wide EIS is pod poces-
sary, all parties to this action agres Lhat
| NEPA nevertheless requires the Dhapart-
| ment Lo propans  envieonmental impact
| statements that evaluate the synergiatic
| and cumulative effects of the proposed led-

\ =Lzr;l_ projecta™  Whether these offects cn

L be pregerly evalusted in site-specific EBISs i
lefl to the Dopartment's discretion, dubject
Lo the seope of review specified in Kloppa

The opinion of the District Coart is here-
by vacated and this case is remanded Tor
further procoedings consistent with this
opinion.

S ordopod.

MucKINNON, Circuit Judge, dismenting
ard Fibes 3 statement of Buparate views,
MacKINNOM, Cirenit Judge (disscnting):

L The Origin and Devalapment of the

Water Resourees of the Colarmdo Riv-
¢r Faain,

The Colomdo River * Basin covers 2242,
000 aquare miles of 7 states and embraces
the fourth longest river in the world, [ta
area i equal to Yisth of the total sres of the
eontiguous 48 states and includes RUTIeTRS
territoriea, regions and sub-hasins of widaly
varied cnvironmentsl charseteristio, Ita
“Upper Basin™ includes substantiol areas in
0. The partivs recogrized this duty s oral ar-

Burmesil, and the

acknowledged its duty EXpBCILlY in the afficdavit
_bubmdtied to this court, See_nale. 7, sipra,

il. The Councll em Environimensal Cuality has
stated In jis NERA regulations thad-
Agpencie: shall rmake suse the proposal which
B the gabject of an envirenmental impact
Elatemint Is propery defined . | Propoeals
OF paris of proposals which sre relabed 1]
each ciher closely encugh o b, in effect, o
Bligle coares of eeifon sk be evaluated in &
single impact satement,
A0 LR § 1502.408) (1580} See id § 1508 35,
The Supreme Court has pisied that “CE(
interpretating of NEPA is entitled o sabstan-

U oof the Inierior
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Colorado and Wyaming (where most of the
waler originates) and Utah and New Mexi-
e0. Its “Lower Basin® includes portions of
Arizona, Mevids and Californin, as well ns
portions of Utah and Mew Mexieo. In this
large arld arca waler is the equivalent of
gold. Water in this area has been vsed to
irrigate crops from pre-historie Umes, and
modern gavernment has greatly aidsd the
development and utilization of the availshle
WaleT resourees,

Governmental  assistance  for  water
projects in the Colorado River Basin began
in 1800-1901 when the Director of the U, 3.
Creolagzieal Survey, acting on local SUERTs-
tions, authorized 4 preliminary exsmination
Lo determine the feasibility of diverting the
waler of the trbutary Guinizon River to
the adjacent Uneompahgre Vall=y on the
Weatern Slope of Calorado. 5. Rep,No 1281,
6lat Cong., % Sesn 62 {1911). In 1902
Congress passed the Reclamation Act! di-
recting the construction and maintenance of
irrigation works for the starage, diversion
and development, of waters for the reclama-
tion of the arid and pemi-arid lands in 16
designated states in the preat plains and far
weslern Tl:..'\gi{l!'lﬁ af the ﬂﬁ.f_il]-n . The Uneam-
pahgre Valley Project was the first under
that memorable law,

Subsequently a great many other recla-
mation projects were suthorized by Con-
gress Lo develop the waler resources of Lhe
Calorada River and its tributaries and ather
resources throughout the Weat. These typ-
ically involved govermment Financing io
construct dams and distribution systems to

tial deference. The Coumell was created by
HEPA. nnd charged in that stagute with the
responsibility™ o review federal programs s
light of the statute, Andrus v Sherra Clut, 442
U5 347, 358, 99 5.0, 2335, 2840, 6y LEd2d
843 (1979 (citaticn armitted],

* Within the bowndaries of the Hate of Codorudi,
what is presenily called the Colorado River was
originally knowms ag the Grand River, In earbier
limees il was pot called (he Calorade River antd
® emerged from the tesritory or State of Colo-
Pz,

F
L Publ MNeS7-1&1, 43 LLSC § 372 ef seq.
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abore and defiver water. The original pur-

T pob T Was Tt enesurRge irrigational agrcal-—

ture with farmers repaying & part of the
vost a8 they used the watgr, _In subsoquent
years the nature of the reclamation projects
changed from single-purpose dams for the
atorage and delivery of irrigation water Lo
multi-purpose projeets to provide irrigation,
eloctrical power, flood control, domestic
water, recrention, Tish and wildlife and oth-
er berefita. In 1928 Congress adopted the
sct calling for the construction of the Hoo-
ver Dam lo protect and develop one sep-
ment of the Colorade Biver Basin, Publ.
Mo T0-842, 45 Stac. 1057, 43 USC, § 617
aeq. Congress submequently passed numer-
ous other acta providing for the protection
and development of the water resources of
the Colorado River Basin. These included
the Baulder Camyon Project Adjustment
Act of 1940, Pub. LMo 76-T56, B4 Stat. TT4,
43 US.C. § 818; Colorade River Basin Sa-
linity Conteol Act of 1974, Pub.L.No93-320,
BE Stat. 266, 43 U.B.C, § 1571 &f seq.; Colo-
rafio River Basin Stornge Project Act of
1956, PubL.Mof4—485, 70 Stat. 105, 43
.50 & 620 ef seq; and Colornde River
Hasin Project Aet of 1868, Pub L No30-537,
B2 Stat, 585, 48 USC § 1601 et seq. In
1949 Congress approved the Upper Colorado
River Compact of 1948 which distributed
the water that was apportioned to the vari-
ous stntes by the Colorado River Compict
of 1922, These nets wuthorized construstion

2. 42 WEC. § 4332 provides:
The Congress authorizes and directs that, 1o
the fullest extent possible: ... (2] &l agens
clea of the Federal Government shall—
{(C) Imclude in every recommendstion oF re-
port on proposals for legislation and other
fremjoe Federal sctions sigalficandly affecting
ihe gaality of the human environment, o de-
tailed Matesnent by U eesponsible officlal
D
{1} the ennvironmental fmpact of the propoasd
(1} mny msdverse eovironmental effects which
camnot be avolded should the proposal be
Impilemented,
{14} aMernatives to the proposed action,
(v} the relaticmship between local short-term
wsea of man’s enviromment and ihe madnle-
narce and enhancement of bang-term produc-
tivity, and -
(V) amy irresersinle and Irmecrievable comemit.
meenks of rercurces whilch would be invelved

of n number of storage reservoirs on the
mainstream and river tributaries in the Up-
per and Lower Bagins,

Refore-Congress-approved any of thesa
projocts there were extensive studies by the
Bureat of Reclamation which resulted in a
recommendation, with extensive oongres-
sional hearings being hebd thereafter.

2 The National Environmental Policy
Act o 1968

Om January 1, 1970, Congreas enacted the
National Environmental Policy Act of 1363
(NEFPA)L Pub.L.MoS1-190, 53 Siat. RS2, 42
USC, § 4321 ef seqt

Insafar as this case s coneerniesd, the prins
cipal provision of NEPA requires federal
agencies Lo prepare and filo an eavironmen-
tal impact statement (EIS) covering all
“propesals for legislation amd other major
fesboral actlions significantly aflfecting the
quality of the human environment.” 3ince
the enactment of this law the Department
of the Interior has prepared an EIS for
each “proposal” for the development of the
water rescurces of the Colorado River Ba-
#in. The EISs that were fled included
analysis of the cumulative and synergistic
offects of cnch project upon the basin and
have not been found to be in violation of
any requirements of the National Environ-
mental Folicy Act.?

in the proposed metlom should it Be imphes
weerited.

Prior to makdng any detadied satement. the
responsible Federal afficisl shall cossult wdth
&nd obinin the comments of any Federal
ageacy which bag jurtsdiction by law oF sge-
clal expertise with regpect to any envirom-
mental impact lovolved, Coples of such
gtptement and the commmenis &nd views of
the sppropriate Federal, Siate, and local
agencles, which are autherized to develop
and enforce environmental sfandards, shall
be made availakle to the President, the Coun-
ol om Environmental Quality and to the pub-
lic as provided by pectlan 552 of title 5, Undl-
od States Code [5 USC, § 552], and shall
sccompany [he propodal through the exising
REENEY review prodiied,

3. *bwring a period of tme while the Secretary
wis Indicating thal o comprehensive ELS waE
polng to be prepared for dhe bBasin, EIS's for
seversl projects stated that U cumpulative and
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Recently, in Kleppe v. Sierrs Club, 427 engiatic anw’ranr;rﬁml.aw Upan & res

U5, 590, 96 S.Ct 27 "
(1975), the Supreme Court held that the
Secretary of the Interfor was not required
to prepare & “oomprebensive environmental
impact statement” on the “entire region™
identified a5 the Northern Great Plains Re-
gion because of an alleged threat Lo the
regions environment from coal mining op-
erations on publie lands that were involved
in the isuanee of mining beases in severyl
seatterad ssetiona of the region in W voming
and Montana. The principal rationale of
the decision is that a comprebensive EIS
was rb required for the entime Northern
Great Plains Fegion because the Depart-
ment of the Interior had not presented any
"propesal for major federn] acvion with re-
gpeet Lo the Morthern Grest Plains Region,”
47 115 at 499, 96 S.CL a1 2725 (emphasis
sdded). There was "mo evidence in the
record of an nction of & proposal for an
nction of regional seope’” 427 TS, at 400,
¥ B0L at 2726 (emphasis added). The
Court also remarked that <fijn the absence
of & proposal for » regional plan of develop-
ment, there ia nothing that could be the
subject of the analysis envisioned by the
statute for o [environmental] impact state-
menl'” Jd. at 401, 98 5,04 at 2726 (empha=
sis added).
Where no such plan exists, mny sLbempl
o produce an impaet statement would be
litthe more than a study along the lines of
the NGPRF [Northern Great Plains Re-
sources Frogram], containing estimates of
patential development and attendant on-
vironmental consequences.  There would
be no factual predicate for the produetion
of an environmental impact stutement of
the type envisioned by NEPA,
427 ULE. at 402, 96 3.0L st 2726 {emphasis
mdded)

In the courss of ita opinion the Court alse
made an observalion that has some rele-
vanen o the jssupes hepg,

[WThen several proposals for coal-related

actions that will have cumoistive or syn.

symargistic effocin of the project would be e
ered by the comprehershes E1S. Bug sgch
Ei%'s have not been sttacked If they were

dFErE pending concurrently before an

ageney, their anvironmental conzequencos
muest b considered  togelber.  Omly
Lthraugh comprehensive considepat.an af
penling proposuls can the agency evalu-
ate dilferent courses of netion.
427 T8, ar 410, 96 S.CL at 2730 (emphasiz
aclclenf) {Footnotes smitled). The Court pec
ognized, however, thet the concluaion that
all propwsed  coal-related aclions in the
MNorthern Great Plains Bogion are so “pelat-
ed" did not require their analysis in n single
comprehensive environmental impact state-
ment (CEIZL 427 UR ar 410, M 5.0t at
273 The Court explained:

Even il envirenmental interrelalion.
ships could be shown conclusively to ax-
lend across basina and drainage areas
practical considerations of  feasibility
might well mecssitate restricting the
soope of comprohenaive statements,

In sum, respondents” contention as to
the relationships between all proposed
cotl-related projests in the Northern
Greal Flains region does not require that
petitioners prepare one comprebensive
impact statement covering nll before peo-
ceading W approve specific pending appli=
cations. As we already have determined
thai there exists no proposal far region-
wide action that could require & regional
impact statement, the judgment of the
Court of Appeals must be reversed, and
the judgment of the Distriel Court rein-
statsd nnd affirmed. The case i remand-
ed for procesdings consistent with this
Cpimd e

427 L5, st 414-15, 96 SOt at 27239
(foctnote omitted). The Supreme Court
thus upheld the agency practice of suing
nte-specific environmental impast state-
ments for sub-regions or sections of the
Northern Great Plains Region and cheerved
that “the relationships between all proposed
coal-related projects in the Northern Grest
Plains Region does aot require that peti-
tianers prepure one comprehensive impact

deficient, proper esonploint should have been
rande.
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Clee a2 B35 F.2d L2440 {1601}

slatement covering all
npprove specific pending applicationa.” - Jd.
temphasis pdded).

3 Currenl Development of the Colorade
Hiver Basin and Bosulting lesues,

Pursuant to Congressionnd  enactments
since 1902, all of which followed extensive
sludy by the agency, the Governmenl has
constructed and s presently operating in
the Colorado River Basin 85 or more stor-
age and diversion dams, hundreds of miles
of aquedvets and canals, power plant unita,
thousands of mikes of electrie transmission
linca, and numerows related stPsctures and
facilities, JA& 102, para, 12 Thess are lo-
cated in widesprend areas, regions and sul-
busing that have many varying environmen-
tal characteristics, The Federal Govern-
ment is presently constructing in seattersd
areas theoughoot the Basin approximately
16 additionn] projecls or major COm papenis
thereaf. JA 102-08, para. 13, 14; 15255,
EIS's have besn filed on all such prajects,
In addition there are in various stages of
planning 30 additional water development
projects for seattered areas in the Basin,
When these plans become definite anaough
to corstitute & proposal an BI85 will be filed
for each propesal. Also in warfous slages of
planning are numercus state, local and pri-
vately financed projects. Some of these
developmental  projects  “will  inchsde
changes in the operations of existing and
future projects,”

Because of these [ncts the Secretary of
the Interior at one time constreed the stat.
ke 58 requiring a comprehensive environ-
mental impact statement (CEIS) for the
entire Colorado River Basin, bat the present
Secretary has sines indieatod he dops Bot =0
interpret the statuta. Op this point he has
indicated that ervironmentsl impact state.
ments covering the cumulative snd ayner-
gistic effect of each individual project on
the Basin will be filed as each praject
reaches the “proposal” stage and thut he
eonsiders mach eompliance to satialy the

NEFA. The agency will thus continpe the

same practice of {lling “site specific E15a~
that it previously followed.

INEdl i Thet Supremadlourtis decision-ondhe-con-———

Lentions of the Sierrs Club with respect Lo
conl mining lenses in the Morthern Great
Flainz Region disposcs of the contention of
appellants here that NEFA must be con-
strued to require 8 CEIS for the entire
Colorado Raver Nasin because of the exist-
ence of the “existing and future water re-
source projects.” The principnl resson that
m CEIS for the ontire Colorade River Busin
ie nol required iz because there i no Mevi-
dence of an action or & proposal for an
action of regrionil scope.” AT LS. at 400,
WG 500 al 2726, The propasals embodied in
the projects that ame redevant kere do mor
invalve “major federnl action with nespect
to the ... Region [of the entire Colorado
Fiver Hasinl"  As the Supreme Court
pointed out in Kleppe: “where no such
plan exists, any altempt to produce an im-
pact statement would be little more than a
study along the lines of the [Morthern
Great Flains Resources Program)], contain-
ing catimates of potential development and
attendant environmental studies.” 427 1S,
al 402 86 BOL st 2726, The Supreme
Court held that o "study” is not & “propos-
al” Where such a “study” was being con-
sidered or underinken, broad as it might be,
the Bupreme Court eleardy stated that an
ElS was not required beesuse, ~[tjhere
weuld be no factunl predicate for the pro-
duction of an environmental impact state-
ment of the type envisioned by NEPA"
427 115, at 402, 96 5.0t a4 2726, On reflec-
tion, it should have been clear to the Secre-
tary in 1977 when his briefing induced him
to comment that a CEIS would be prepared
for the Colorado Hiver Bagin, that he was in
reality talking about & “study” and that
NEPA did not require & CEIS therefor, It
may have been within his power to prEparn
such & comprehensive EIS, if he had the
money, but he was not required by the .
HEPA to do so.

It is clear from appellant's eomplaint here
that, in reality, they are referdng to a
et since Lhey seck m “statement (EIS)

ing existing and fulure watsr re-
source projects and operations in the Colo-
rado Hiver Basin" See p. 1253, infra.
This omits any referense to prescntly exist.
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ingr proposals™ which iz tbe only bass for
requiring an B[S 427 U 5wt 414=15, 95
S0t ab 2Ta2-51.

Moereover, the magnitude and variation of
the environmental faclors in the ontire Col-
orado River Basin, the degree that the
witer reasurces have been developed by the
65 “existing" projects that have beon corm-
pleted sinee 1901, and the dectsion of the
ngency o interpret the statute ina "practi-
cal” manmer as permitling  site-specific
EISs that include consideration of the
cumulative and aynergiatie effects af cach
specific project an the enlire bazin, should
be dispositive of this case. The Supreme
Court in Kleppe contemplated a practically
identical factual situation when it remarked
Lhat “[ejven if envimonmental interrelation-
shipe could be shown conclusively to extend
across basing snd deainage areas, practical
considerations of feasibility might well ne-
cesgitate restricting the scope of compre-
hensive statemente” 427 U8 at 414, 96
S.Ct. at FTEZ

Therefore, even if the “study™ were to
achieve “proposal” status, “practical consid-
erations of feasibility™ here would call for
affirming the statutory interpretation of
the Besretary that aite-apecific EIS's cover-
ing & project’s eamulative and synergiatie
effects on the entire basin would sonstitute
adequale compliance with the NEFA. This
conclugion should dispose of the ease but
appellants raise other imues

4. Instigation of the Present Litigmtion

On June 21, 1978, appellants filed the
complaint in the matant case, the object of
which was to require the Department of the
Interior to prepare & CEIS for the entire
Colorads River Bazin, The core demand of
the complaint was set forth in paragraph 1
a8 followa:

1. This i# & eivil suit for declaratory,
injunstive snd manditory relief; (a) to
require the Department of the Intesior
and its Bureau of Reclamation to prepare
& comprohenaive environmental impact

statement (EIS) wnulyzing existing and

future water resource projects and opera-
tions in the Colorade River Baain, and (h)
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Lo enjoin eonstruction of pew fedecal

water resours: projecis inthe basin ontil s

the EIS analysis s completed.

“TA at 15,

All partics ngree that such CEIS would
Lake several years Lo propare aml coal aow-
eril mallion dollars, The |1n.r|.'nm: wre 1n dlis-
parte aa 1o the exact longth of time required
aned Lhe oxpel todnl eost butl there cain be no
dispute, it appellants ebtsined the injune-
Liona they argrnally resquested, that the ne-
sulting delay in the cempletion of “pew”
projects might ool e limited o the lime
required o prepare the CEIS. In such
event, substantinl additional delay might
have peanlbed from lawsuita that woald st-
tack the sufficiency of the CEIS—at least
that hag been e experionee this Court has
shaErveld in olbher zimilar cesen,  Spo Wil
dorness Seciofy v Morton, 470 P24 R42
BET-91, 9G-08, cort, donied, 411 UL 917,
83 BCL 1550, 36 L.Ed2d 309 (1973): of
Fub. L. Ne93-158, & 203d), 87 Stal. 585
Such delay could be very costly Lo “new”
projecls  because  construction costs  on
projects rebevanl to this case are presently
extimated to be increasing at a rate of 12'%

Per cent per year,

b, Comgress’ FResponse to Appellants’

Lawauit.

The attempt by envirenmental interests
"o enpoin construction of all new waler
regouree prajects in the basin” excluding
units of the Salinity Contral Projeet, until
the Seeretury complied with appellants’
construction of MEPA, eame o the alten-
tion of Congress in due esurse. Conpress
resporded quickly within four moenths on
October 17, 1878 by amending the NEFPA
insofar as ita EI8 requirements would apply
to features (projecta) in the Colorado River
Bnsin. The amendment providea:

Sec. 110, (n) Notwithstarding any pro-

visiona of the MNational Environmental

Poliey Act of 1969 ... conatruetion of

any feature of the Upper Colorado River

Storage Project, ... the Colorado River

Basin Salinity Control Projects, ... the

Contral Arizona Project, ... [or] the

Southern Nevada Water Frojest . . . shall
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Cine s B33 F. 28 1244 (19EL)

procesd if a final Environmental Impact
e iled on any s

Teatured
Pub.L.No 95465, 82 Stat 1291 (1576 The
intent and effect of this statute is two fobd.
In providing that the “econstruction of any
Feature of the [specified] Projects] ...
shall procesd™ Congress deprived any courl
of jurisdietion 1o delay or stap any furiher
construction in any of the designated
projects pending eompletion of a CEIS
And, in requiring auch projects ta "proceed
if & final Environmental Impact Statement
hos beon filed on any such feature,” the
Congress indicated that the filing of site-
speeific BIS% would be n full complimnee
with MEPA with respect to the “construc-
tien of [all] featares” of all projects in the
Colorads River Basin that are involved in
this litigation. Thus, faced with appellants’
lawznit, Congress removed any effactive re-
quirement for & eomprehessive BIS cover-
img the ontire Colorado River Basin that
appellant’s lawsuit sought to compeld  This
action ia similar S0 the setion of Congress
when this court peflused 1o pasa on the
validity of the EIS for the Alsska Pipe
Line. Pub.L.No93-153, § 203(d), 87 Stat
BEE; Wilderness Sociely v. Mortom, suprs

The amendment of the Act recognizes
and requires thet sitc-apecific EIS's will be
filed for all projects in the Basin and that a
CEIS s oot required. Thus, sinee there is
no effective requirement in the statute far
8 comprehensive EIS the only practical pc-

4. The compléte ennctment provides:

Sec. 110, (a) Notwithatanding any provi.
sloas of the Mational Ervdronmental Policy
Act of 1969, Public Law S1-19%0 (42 U.5.C
4321 #t #6q,), coneructon of ary featare of
the Upper Colorado Biver Storags Projeci as
apthorized by the Act of Apeill 11, 1955, as
amended, shall procesd If & final Environ:
miental [mpact Statement has been filed on
#ch fenture.

(b} MobwithstandEng any provisions of the
Motoes! Envircnmental Pallcy Act of 1584,
Public Law BI-180 (42 U.5.C 4331 & =gl
the Colorado Blver Basln Salisity Control
Projects, as authorized by Public Law #3-
320, and constrsctbon of any featare of the

Central Arizops Project as nstborized by

Public Low BO-537, Septensber 30, 1968 (43
U5.C, 150) o w=q.), shall procesd if & final

tioh to take with respect to this case is lo
B

clfit E15%s that the Department of the Dnte-
pior  files include consideration of the
cumulative and synergestie effect of cnch
project on the entire Basin, With the stat-
utory law in this clear state this case re-
silvi iLself inte a pure question of atatuto-
v interprotation and there is no need for a
remand Lo the District Court for additional
hearing. The facts have nal changed since
the cose was argued in the Distrist Court
and thie Court iz ps able to interpred the
stntute ns the Digteiet Coort, The rever-
sion of the agency Lo its prior position on
sito-specifie E1S's does not invalve any fae-
lpal change in any of the projects. [
shoubd slse be pointed out that the return
o aite-apecific EISS is justified by the
change in the law which came after the
Becrotary indicated before October 17, 1978
that he intended o file a CELS

I would accordingly affirm the judgment
af the [Hstriet Courd for the reascns stated
hersin. To that extent T respectfully dis-
aent from Lthe majority epinion.

W
o %mmnm

Enviroonmental Impact Statement has been
fited on such feature.

(g} Motwithstanding any previsioas of the
Pstbonal Emvironmental Folicy Aol of 19686,
Pablic Law S1=1%0 (42 US.C. 4321 & seq.),
construction of any Beature of the Southemn
MNevada Water Project ns autborized by Pub-
lic Larw BB=212 {41 US.C. 616ggg), as amend.
ed, shall proceed if m final Emvironmental
Impact Statement has been filed on any swch
Festure.

4. In floor debate severnl members of Congress
stated that they sleongly doubted thal Con-
gress, when i passed NEPA, ever Entended 1o
reqaire & comprehenalve environmental Impact
statement for an entlee Fiver beain, 134 Cong.
Rec. 512820, HIIGEE, HI166 see penemlly
lid  CongRec SIZ806-51ZB12; SI12825-
S1283F; HIISH—HII53% H11654-HI 1682,
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	Since 2000, drought conditions in the Colorado River Basin have led to marked fluctuationsand decreases in water elevations at key Colorado River reservoirs.  The Upper DivisionStates, through the Commission, have developed a Drought Contingency Plan to address thepossibility of reservoir storage at Lake Powell declining below a target elevation. This DroughtResponse Operations Agreement is one element of that Plan.  Its primary goals are tominimize the risk of Lake Powell falling below a target elevation a
	1.Help ensure the Upper Division States will continue fulfilling their interstate watercompact obligations while exercising their rights to develop and utilize the UpperColorado River Basin’s (“Upper Basin”) Colorado River System compactapportionment.
	1.Help ensure the Upper Division States will continue fulfilling their interstate watercompact obligations while exercising their rights to develop and utilize the UpperColorado River Basin’s (“Upper Basin”) Colorado River System compactapportionment.
	1.Help ensure the Upper Division States will continue fulfilling their interstate watercompact obligations while exercising their rights to develop and utilize the UpperColorado River Basin’s (“Upper Basin”) Colorado River System compactapportionment.
	1.Help ensure the Upper Division States will continue fulfilling their interstate watercompact obligations while exercising their rights to develop and utilize the UpperColorado River Basin’s (“Upper Basin”) Colorado River System compactapportionment.

	2.Maintain the ability to generate hydropower at Glen Canyon Dam so as to protect:
	2.Maintain the ability to generate hydropower at Glen Canyon Dam so as to protect:
	a.Continued operation and maintenance of the Initial Units and participatingprojects authorized under the 1956 Colorado River Storage Project Act, asamended (“CRSPA”);
	a.Continued operation and maintenance of the Initial Units and participatingprojects authorized under the 1956 Colorado River Storage Project Act, asamended (“CRSPA”);
	a.Continued operation and maintenance of the Initial Units and participatingprojects authorized under the 1956 Colorado River Storage Project Act, asamended (“CRSPA”);

	b.Continued funding and implementation of environmental and other programsthat are beneficial to the Colorado River System;
	b.Continued funding and implementation of environmental and other programsthat are beneficial to the Colorado River System;

	c.Continued electrical service to power customers, including municipalities,cooperatives, irrigation districts, federal and state agencies and NativeAmerican Tribes, and the continued functioning of the western Interconnected Bulk Electric System that extends from Mexico to Canada and from Californiato Kansas and Nebraska; and
	c.Continued electrical service to power customers, including municipalities,cooperatives, irrigation districts, federal and state agencies and NativeAmerican Tribes, and the continued functioning of the western Interconnected Bulk Electric System that extends from Mexico to Canada and from Californiato Kansas and Nebraska; and

	d.Safety contingencies for nuclear power plant facilities within the ColoradoRiver Basin.
	d.Safety contingencies for nuclear power plant facilities within the ColoradoRiver Basin.




	3.Minimize adverse effects to resources and infrastructure in the Upper Basin.
	3.Minimize adverse effects to resources and infrastructure in the Upper Basin.
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	The Parties intend through this Drought Response Operations Agreement to:
	1.Prepare, in advance of drought conditions, drought response operations that willminimize the risk of low water storage conditions at Lake Powell, as well as ensuretimely recovery of storage water at the upstream CRSPA Initial Units;
	1.Prepare, in advance of drought conditions, drought response operations that willminimize the risk of low water storage conditions at Lake Powell, as well as ensuretimely recovery of storage water at the upstream CRSPA Initial Units;
	1.Prepare, in advance of drought conditions, drought response operations that willminimize the risk of low water storage conditions at Lake Powell, as well as ensuretimely recovery of storage water at the upstream CRSPA Initial Units;

	2.Reach consensus on a contingency framework for utilizing the CRSPA Initial Units torespond to drought conditions in the Upper Basin; and
	2.Reach consensus on a contingency framework for utilizing the CRSPA Initial Units torespond to drought conditions in the Upper Basin; and

	3.Promote communication, coordination, and cooperation among themselves toprovide additional certainty in Colorado River water management.
	3.Promote communication, coordination, and cooperation among themselves toprovide additional certainty in Colorado River water management.
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	The framework for this Drought Response Operations Agreement is developed in recognitionof, and consistent with, the law and practice relevant to the Upper Basin as summarizedherein:
	1.The CRSPA directed and authorized the Secretary to construct and operate the CRSPAInitial Units to, among other things, allow the Upper Division States to utilize theirapportionment of the Colorado River consistent with the Colorado River Compact.
	1.The CRSPA directed and authorized the Secretary to construct and operate the CRSPAInitial Units to, among other things, allow the Upper Division States to utilize theirapportionment of the Colorado River consistent with the Colorado River Compact.
	1.The CRSPA directed and authorized the Secretary to construct and operate the CRSPAInitial Units to, among other things, allow the Upper Division States to utilize theirapportionment of the Colorado River consistent with the Colorado River Compact.

	2.Project-specific criteria govern the operation of each of the CRSPA Initial Units,including applicable Records of Decision and Biological Opinions to satisfy therequirements of the National Environmental Policy Act and the Endangered SpeciesAct, the authorized purposes for each facility, and state water right systems anddecrees.
	2.Project-specific criteria govern the operation of each of the CRSPA Initial Units,including applicable Records of Decision and Biological Opinions to satisfy therequirements of the National Environmental Policy Act and the Endangered SpeciesAct, the authorized purposes for each facility, and state water right systems anddecrees.

	3.The 1977 Department of Energy Organization Act generally transferred powermarketing and transmission (“construction, operation, maintenance, and delivery”)functions, including the responsibility to market and deliver power and energy fromthe applicable CRSPA Initial Units, from the Department of the Interior to WesternArea Power Administration.
	3.The 1977 Department of Energy Organization Act generally transferred powermarketing and transmission (“construction, operation, maintenance, and delivery”)functions, including the responsibility to market and deliver power and energy fromthe applicable CRSPA Initial Units, from the Department of the Interior to WesternArea Power Administration.

	4.Articles IV(c) of the Colorado River Compact and XV(b) of the Upper Colorado RiverBasin Compact (“Upper Basin Compact”) expressly recognize each compacting state’srights and powers to regulate within its boundaries the appropriation, use, and control of water apportioned and available to the states by the Colorado River and Upper Basin Compacts.   
	4.Articles IV(c) of the Colorado River Compact and XV(b) of the Upper Colorado RiverBasin Compact (“Upper Basin Compact”) expressly recognize each compacting state’srights and powers to regulate within its boundaries the appropriation, use, and control of water apportioned and available to the states by the Colorado River and Upper Basin Compacts.   

	5. Article VIII(d) of the Upper Basin Compact also establishes the Commission, which is composed of a commissioner representing each of the Upper Division States and a commissioner representing the United States, to perform all functions required by the Upper Basin Compact and do all things necessary, proper, or convenient in the performance of its duties either independently or in cooperation with any state or federal agency. 
	5. Article VIII(d) of the Upper Basin Compact also establishes the Commission, which is composed of a commissioner representing each of the Upper Division States and a commissioner representing the United States, to perform all functions required by the Upper Basin Compact and do all things necessary, proper, or convenient in the performance of its duties either independently or in cooperation with any state or federal agency. 

	6. Federal law and practice (including, but not limited to, Section 602(b) of the 1968 Colorado River Basin Project Act, 43 U.S.C. § 1552(b), the Criteria for Coordinated Long-Range Operation of Colorado River Reservoirs Pursuant to the Colorado River Basin Project Act, and the 2007 Colorado River Interim Guidelines for Lower Basin Shortages and the Coordinated Operations for Lake Powell and Lake Mead (“2007 Interim Guidelines")) contemplate that in the coordinated operations of Lake Powell and Lake Mead, t
	6. Federal law and practice (including, but not limited to, Section 602(b) of the 1968 Colorado River Basin Project Act, 43 U.S.C. § 1552(b), the Criteria for Coordinated Long-Range Operation of Colorado River Reservoirs Pursuant to the Colorado River Basin Project Act, and the 2007 Colorado River Interim Guidelines for Lower Basin Shortages and the Coordinated Operations for Lake Powell and Lake Mead (“2007 Interim Guidelines")) contemplate that in the coordinated operations of Lake Powell and Lake Mead, t
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	In consideration of the above and the mutual covenants contained herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties agree as follows: 
	 
	A. BASES OF MUTUAL AGREEMENT  
	A. BASES OF MUTUAL AGREEMENT  
	A. BASES OF MUTUAL AGREEMENT  

	1. Best Efforts:  The Parties agree to implement their best efforts to coordinate and collaborate on an ongoing basis to achieve the purposes and implement the provisions of this Drought Response Operations Agreement.  
	1. Best Efforts:  The Parties agree to implement their best efforts to coordinate and collaborate on an ongoing basis to achieve the purposes and implement the provisions of this Drought Response Operations Agreement.  


	 
	2. Target Elevation:  For purposes of this Drought Response Operations Agreement only, Lake Powell surface elevation 3,525 feet mean sea level (“msl”) will be considered the “Target Elevation” for minimizing the risk of Lake Powell declining below minimum power pool (approximately elevation 3,490 feet msl) and to assist in maintaining Upper Division States’ compliance with the Colorado River Compact.  The Parties agree that this elevation appropriately balances the need to protect infrastructure, compact ob
	2. Target Elevation:  For purposes of this Drought Response Operations Agreement only, Lake Powell surface elevation 3,525 feet mean sea level (“msl”) will be considered the “Target Elevation” for minimizing the risk of Lake Powell declining below minimum power pool (approximately elevation 3,490 feet msl) and to assist in maintaining Upper Division States’ compliance with the Colorado River Compact.  The Parties agree that this elevation appropriately balances the need to protect infrastructure, compact ob
	2. Target Elevation:  For purposes of this Drought Response Operations Agreement only, Lake Powell surface elevation 3,525 feet mean sea level (“msl”) will be considered the “Target Elevation” for minimizing the risk of Lake Powell declining below minimum power pool (approximately elevation 3,490 feet msl) and to assist in maintaining Upper Division States’ compliance with the Colorado River Compact.  The Parties agree that this elevation appropriately balances the need to protect infrastructure, compact ob


	   
	3. Principles for Drought Response Operations:  The Parties agree to consider the following principles when identifying appropriate drought response operations (see Section II.A.4 “Drought Response Process”) at any CRSPA Initial Unit: 
	3. Principles for Drought Response Operations:  The Parties agree to consider the following principles when identifying appropriate drought response operations (see Section II.A.4 “Drought Response Process”) at any CRSPA Initial Unit: 
	3. Principles for Drought Response Operations:  The Parties agree to consider the following principles when identifying appropriate drought response operations (see Section II.A.4 “Drought Response Process”) at any CRSPA Initial Unit: 
	a. Definition of Drought Response Operations:  For purposes of this Drought Response Operations Agreement “drought response operations” refers to operational adjustments or releases made at or from the CRSPA Initial Unit(s) to minimize the risk of Lake Powell declining below the Target Elevation, as well as to provide for actions at the CRSPA Initial Unit(s) in subsequent years to recover storage at the same facility/facilities.  
	a. Definition of Drought Response Operations:  For purposes of this Drought Response Operations Agreement “drought response operations” refers to operational adjustments or releases made at or from the CRSPA Initial Unit(s) to minimize the risk of Lake Powell declining below the Target Elevation, as well as to provide for actions at the CRSPA Initial Unit(s) in subsequent years to recover storage at the same facility/facilities.  
	a. Definition of Drought Response Operations:  For purposes of this Drought Response Operations Agreement “drought response operations” refers to operational adjustments or releases made at or from the CRSPA Initial Unit(s) to minimize the risk of Lake Powell declining below the Target Elevation, as well as to provide for actions at the CRSPA Initial Unit(s) in subsequent years to recover storage at the same facility/facilities.  

	b. Scope of Drought Response Operations:  Any drought response operation, including drought response releases and recovery of storage operations, at a CRSPA Initial Unit will be managed with the maximum flexibility practicable consistent with: the Colorado River Compact; the Upper Colorado River Basin Compact; the Colorado River Storage Project Act; the Colorado River Basin Project Act; the San Juan-Chama Project Act (P.L. 87-483); the Northwestern New Mexico Rural Water Projects Act (P.L. 111-11); the proj
	b. Scope of Drought Response Operations:  Any drought response operation, including drought response releases and recovery of storage operations, at a CRSPA Initial Unit will be managed with the maximum flexibility practicable consistent with: the Colorado River Compact; the Upper Colorado River Basin Compact; the Colorado River Storage Project Act; the Colorado River Basin Project Act; the San Juan-Chama Project Act (P.L. 87-483); the Northwestern New Mexico Rural Water Projects Act (P.L. 111-11); the proj

	c. Participation from all CRSPA Initial Units: Recognizing the shared risk of extended drought and acknowledging the Upper Division States’ continuing responsibilities to maintain compact compliance within the Upper Basin, a drought response operation contemplated by this Drought Response Operations Agreement shall ensure that ALL CRSPA Initial Units will be considered for drought response operations.  To this end: 
	c. Participation from all CRSPA Initial Units: Recognizing the shared risk of extended drought and acknowledging the Upper Division States’ continuing responsibilities to maintain compact compliance within the Upper Basin, a drought response operation contemplated by this Drought Response Operations Agreement shall ensure that ALL CRSPA Initial Units will be considered for drought response operations.  To this end: 
	i. Operational Adjustments at Lake Powell: Operational adjustments in monthly volumes at Glen Canyon Dam will be considered first to minimize the risk of Lake Powell declining below the Target Elevation consistent with the Criteria for Coordinated Long-Range Operation of Colorado River Reservoirs, which is currently implemented through the 2007 Interim Guidelines.  
	i. Operational Adjustments at Lake Powell: Operational adjustments in monthly volumes at Glen Canyon Dam will be considered first to minimize the risk of Lake Powell declining below the Target Elevation consistent with the Criteria for Coordinated Long-Range Operation of Colorado River Reservoirs, which is currently implemented through the 2007 Interim Guidelines.  
	i. Operational Adjustments at Lake Powell: Operational adjustments in monthly volumes at Glen Canyon Dam will be considered first to minimize the risk of Lake Powell declining below the Target Elevation consistent with the Criteria for Coordinated Long-Range Operation of Colorado River Reservoirs, which is currently implemented through the 2007 Interim Guidelines.  

	ii. All Initial Units Considered:  If operational adjustments at Glen Canyon Dam would not be sufficient to fully minimize the risk of Lake Powell declining below the Target Elevation, operations at all other CRSPA Initial Units will be uniformly considered through evaluations that include, but are not limited to water availability, hydrology, resource conditions and operational limitations at each Initial Unit in conjunction with adjustments at Glen Canyon Dam to provide additional drought protection at La
	ii. All Initial Units Considered:  If operational adjustments at Glen Canyon Dam would not be sufficient to fully minimize the risk of Lake Powell declining below the Target Elevation, operations at all other CRSPA Initial Units will be uniformly considered through evaluations that include, but are not limited to water availability, hydrology, resource conditions and operational limitations at each Initial Unit in conjunction with adjustments at Glen Canyon Dam to provide additional drought protection at La

	iii. Multiple Drought Response Releases: If a CRSPA Initial Unit has participated in a drought response release, it will not be considered for another drought response release in subsequent years unless drought response releases from the other CRSPA Initial Units do not fully reduce the risk of Lake Powell declining below the Target Elevation.  In such instances, a CRSPA Initial Unit may participate in subsequent drought response releases regardless of whether it has fully recovered storage following a prio
	iii. Multiple Drought Response Releases: If a CRSPA Initial Unit has participated in a drought response release, it will not be considered for another drought response release in subsequent years unless drought response releases from the other CRSPA Initial Units do not fully reduce the risk of Lake Powell declining below the Target Elevation.  In such instances, a CRSPA Initial Unit may participate in subsequent drought response releases regardless of whether it has fully recovered storage following a prio







	d. Effectiveness:  The Parties agree that a drought response release from a CRSPA Initial Unit may be recommended even if it is determined that such release would not, by itself, fully achieve the intent or goals of this Drought Response Operations Agreement.  Such releases, however, may not be recommended if they are ultimately determined to be futile to achieve the goals or intent of this Drought Response Operations Agreement. 
	d. Effectiveness:  The Parties agree that a drought response release from a CRSPA Initial Unit may be recommended even if it is determined that such release would not, by itself, fully achieve the intent or goals of this Drought Response Operations Agreement.  Such releases, however, may not be recommended if they are ultimately determined to be futile to achieve the goals or intent of this Drought Response Operations Agreement. 

	e. Recovery of Storage at CRSPA Initial Units: Recovery of storage at the CRSPA Initial Units is essential to any drought response operation.  Consistent with Section II.A.3.b-c, the drought response operations process will be completed only after each CRSPA Initial Unit has recovered the storage as defined below.  When implementing recovery of storage at the CRSPA Initial Units, the following considerations will apply:  
	e. Recovery of Storage at CRSPA Initial Units: Recovery of storage at the CRSPA Initial Units is essential to any drought response operation.  Consistent with Section II.A.3.b-c, the drought response operations process will be completed only after each CRSPA Initial Unit has recovered the storage as defined below.  When implementing recovery of storage at the CRSPA Initial Units, the following considerations will apply:  
	i. Recovery of Storage Definition:  For purposes of this Drought Response Operations Agreement, storage at a CRSPA Initial Unit is recovered when the first of either of the following occurs: 
	i. Recovery of Storage Definition:  For purposes of this Drought Response Operations Agreement, storage at a CRSPA Initial Unit is recovered when the first of either of the following occurs: 
	i. Recovery of Storage Definition:  For purposes of this Drought Response Operations Agreement, storage at a CRSPA Initial Unit is recovered when the first of either of the following occurs: 
	i. Recovery of Storage Definition:  For purposes of this Drought Response Operations Agreement, storage at a CRSPA Initial Unit is recovered when the first of either of the following occurs: 
	1. The CRSPA Initial Unit, operating consistent with Section II.A.3.b, has recovered the cumulative volume of water that was released for implementation of drought response operations to minimize the risk of Lake Powell declining below the Target Elevation; or 
	1. The CRSPA Initial Unit, operating consistent with Section II.A.3.b, has recovered the cumulative volume of water that was released for implementation of drought response operations to minimize the risk of Lake Powell declining below the Target Elevation; or 
	1. The CRSPA Initial Unit, operating consistent with Section II.A.3.b, has recovered the cumulative volume of water that was released for implementation of drought response operations to minimize the risk of Lake Powell declining below the Target Elevation; or 









	2. The water elevation at the CRSPA Initial Unit has reached the regular operating target elevation for that facility, for example, deicing target elevation at the Aspinall Unit, the current end-of-water-year storage target at Navajo Reservoir, or the May 1 Upper Level Drawdown Elevation target at Flaming Gorge Reservoir. 
	2. The water elevation at the CRSPA Initial Unit has reached the regular operating target elevation for that facility, for example, deicing target elevation at the Aspinall Unit, the current end-of-water-year storage target at Navajo Reservoir, or the May 1 Upper Level Drawdown Elevation target at Flaming Gorge Reservoir. 
	2. The water elevation at the CRSPA Initial Unit has reached the regular operating target elevation for that facility, for example, deicing target elevation at the Aspinall Unit, the current end-of-water-year storage target at Navajo Reservoir, or the May 1 Upper Level Drawdown Elevation target at Flaming Gorge Reservoir. 
	2. The water elevation at the CRSPA Initial Unit has reached the regular operating target elevation for that facility, for example, deicing target elevation at the Aspinall Unit, the current end-of-water-year storage target at Navajo Reservoir, or the May 1 Upper Level Drawdown Elevation target at Flaming Gorge Reservoir. 
	2. The water elevation at the CRSPA Initial Unit has reached the regular operating target elevation for that facility, for example, deicing target elevation at the Aspinall Unit, the current end-of-water-year storage target at Navajo Reservoir, or the May 1 Upper Level Drawdown Elevation target at Flaming Gorge Reservoir. 
	2. The water elevation at the CRSPA Initial Unit has reached the regular operating target elevation for that facility, for example, deicing target elevation at the Aspinall Unit, the current end-of-water-year storage target at Navajo Reservoir, or the May 1 Upper Level Drawdown Elevation target at Flaming Gorge Reservoir. 


	ii. Dual Operations:  Hydrologic variability within the Upper Basin may render releases from a CRSPA Initial Unit ineffective in achieving the intent and goal of this Drought Response Operations Agreement, see Section II.A.3.d, to reduce the risk of Lake Powell declining below the Target Elevation. However, such a CRSPA Initial Unit could still recover storage following a prior drought response release.  Moreover, drought response releases from any CRSPA Initial Unit do not preclude recovery of storage acti
	ii. Dual Operations:  Hydrologic variability within the Upper Basin may render releases from a CRSPA Initial Unit ineffective in achieving the intent and goal of this Drought Response Operations Agreement, see Section II.A.3.d, to reduce the risk of Lake Powell declining below the Target Elevation. However, such a CRSPA Initial Unit could still recover storage following a prior drought response release.  Moreover, drought response releases from any CRSPA Initial Unit do not preclude recovery of storage acti



	f. Natural Resource Considerations:  Drought response operations at the CRSPA Initial Units will consider the timing, duration, and magnitude of water releases to help minimize, to the extent practicable, impacts to natural resources conditions, recognizing the overall purpose of the drought response operations, and within the scope identified in Section II.A.3.b.  
	f. Natural Resource Considerations:  Drought response operations at the CRSPA Initial Units will consider the timing, duration, and magnitude of water releases to help minimize, to the extent practicable, impacts to natural resources conditions, recognizing the overall purpose of the drought response operations, and within the scope identified in Section II.A.3.b.  

	g. Impacts to Basin Fund and Bulk Electric System:  Drought response operations at CRSPA Initial Units will consider the timing, duration, and magnitude of water releases to help minimize, to the extent practicable, impacts to the Upper Colorado River Basin Fund and impacts to the reliability of the western Interconnected Bulk Electrical System, within the scope identified in Section II.A.3.b. 
	g. Impacts to Basin Fund and Bulk Electric System:  Drought response operations at CRSPA Initial Units will consider the timing, duration, and magnitude of water releases to help minimize, to the extent practicable, impacts to the Upper Colorado River Basin Fund and impacts to the reliability of the western Interconnected Bulk Electrical System, within the scope identified in Section II.A.3.b. 

	h. Monitoring:  The Parties agree to include monitoring activities as appropriate as part of any drought response operations (release or recovery of storage).  The Parties will incorporate the results of such monitoring into consideration of whether to begin, end, or modify drought response operations.   
	h. Monitoring:  The Parties agree to include monitoring activities as appropriate as part of any drought response operations (release or recovery of storage).  The Parties will incorporate the results of such monitoring into consideration of whether to begin, end, or modify drought response operations.   

	i. Forecast Uncertainty:  Because modeling projections that will be considered and relied upon for any drought response operations cannot predict precise conditions at any given time in the Upper Basin, plans for drought response operations developed in accordance with Section II.A.4.b shall provide sufficient flexibility to begin, end, or adjust operations as needed based on actual hydrologic conditions. 
	i. Forecast Uncertainty:  Because modeling projections that will be considered and relied upon for any drought response operations cannot predict precise conditions at any given time in the Upper Basin, plans for drought response operations developed in accordance with Section II.A.4.b shall provide sufficient flexibility to begin, end, or adjust operations as needed based on actual hydrologic conditions. 


	j. Emergency Action: In light of the potential uncertainty associated with modeling projections, the Parties agree that notwithstanding the principles for implementing a drought response operation set forth in this subsection 3, the Secretary retains all applicable authority to make releases from the CRSPA Initial Units and perform subsequent recovery of storage operations if actual hydrology or actual operating experience demonstrate an imminent need to protect the Target Elevation at Lake Powell.  Such ac
	j. Emergency Action: In light of the potential uncertainty associated with modeling projections, the Parties agree that notwithstanding the principles for implementing a drought response operation set forth in this subsection 3, the Secretary retains all applicable authority to make releases from the CRSPA Initial Units and perform subsequent recovery of storage operations if actual hydrology or actual operating experience demonstrate an imminent need to protect the Target Elevation at Lake Powell.  Such ac
	j. Emergency Action: In light of the potential uncertainty associated with modeling projections, the Parties agree that notwithstanding the principles for implementing a drought response operation set forth in this subsection 3, the Secretary retains all applicable authority to make releases from the CRSPA Initial Units and perform subsequent recovery of storage operations if actual hydrology or actual operating experience demonstrate an imminent need to protect the Target Elevation at Lake Powell.  Such ac
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	1 The term “emergency” as used in this Drought Response Operations Agreement does not identify, describe or otherwise define what constitutes a general emergency under federal or state laws or other emergency situation at a Reclamation reservoir, a deficiency in the system under the Colorado River Compact, or an extraordinary drought under the 1944 Water Treaty between the United States and Mexico regarding the Colorado River.  
	1 The term “emergency” as used in this Drought Response Operations Agreement does not identify, describe or otherwise define what constitutes a general emergency under federal or state laws or other emergency situation at a Reclamation reservoir, a deficiency in the system under the Colorado River Compact, or an extraordinary drought under the 1944 Water Treaty between the United States and Mexico regarding the Colorado River.  

	 
	4. Drought Response Process:  In an effort to achieve the primary goals of this Drought Response Operations Agreement, and to implement the “Principles” outlined in Section II.A.3, the Parties agree that, subject to Section II.A.3.j “Emergency Action”, they will work to minimize the risk of Lake Powell declining below the Target Elevation by: 
	4. Drought Response Process:  In an effort to achieve the primary goals of this Drought Response Operations Agreement, and to implement the “Principles” outlined in Section II.A.3, the Parties agree that, subject to Section II.A.3.j “Emergency Action”, they will work to minimize the risk of Lake Powell declining below the Target Elevation by: 
	4. Drought Response Process:  In an effort to achieve the primary goals of this Drought Response Operations Agreement, and to implement the “Principles” outlined in Section II.A.3, the Parties agree that, subject to Section II.A.3.j “Emergency Action”, they will work to minimize the risk of Lake Powell declining below the Target Elevation by: 
	a. Initiating drought response process: The Parties will initiate a drought response process, which will include at a minimum:  
	a. Initiating drought response process: The Parties will initiate a drought response process, which will include at a minimum:  
	a. Initiating drought response process: The Parties will initiate a drought response process, which will include at a minimum:  
	i. Notice: The Secretary will notify the Commission and the Lower Division States when Reclamation’s 24-Month Study model, using Minimum Probable hydrology based upon the inflow forecast provided by the Colorado Basin River Forecast Center, projects Lake Powell’s elevation at or below the Target Elevation at any time during the subsequent 24-month period, or when emergency action becomes necessary as set forth in Section II.A.3.j. 
	i. Notice: The Secretary will notify the Commission and the Lower Division States when Reclamation’s 24-Month Study model, using Minimum Probable hydrology based upon the inflow forecast provided by the Colorado Basin River Forecast Center, projects Lake Powell’s elevation at or below the Target Elevation at any time during the subsequent 24-month period, or when emergency action becomes necessary as set forth in Section II.A.3.j. 
	i. Notice: The Secretary will notify the Commission and the Lower Division States when Reclamation’s 24-Month Study model, using Minimum Probable hydrology based upon the inflow forecast provided by the Colorado Basin River Forecast Center, projects Lake Powell’s elevation at or below the Target Elevation at any time during the subsequent 24-month period, or when emergency action becomes necessary as set forth in Section II.A.3.j. 

	ii. Modeling: The Secretary will commence monthly modeling of Minimum Probable, Maximum Probable and Most Probable hydrology for the subsequent 24-month period until the Minimum Probable 24-Month Study projects that Lake Powell will consistently remain above the Target Elevation for a 24-month period. Reclamation will report such modeling results to the Upper Division States and the Commission during monthly calls, see Section II.A.4.a.iii. 
	ii. Modeling: The Secretary will commence monthly modeling of Minimum Probable, Maximum Probable and Most Probable hydrology for the subsequent 24-month period until the Minimum Probable 24-Month Study projects that Lake Powell will consistently remain above the Target Elevation for a 24-month period. Reclamation will report such modeling results to the Upper Division States and the Commission during monthly calls, see Section II.A.4.a.iii. 

	iii. Monthly Calls/Meetings: The Secretary will commence monthly drought operations planning and coordination calls or meetings with the Upper Division States and the Commission to discuss monthly modeling and tracking of hydrology forecasts, system conditions, and status of CRSPA Initial Units; each Party may, in its sole discretion, choose the individuals or entities that will attend.  
	iii. Monthly Calls/Meetings: The Secretary will commence monthly drought operations planning and coordination calls or meetings with the Upper Division States and the Commission to discuss monthly modeling and tracking of hydrology forecasts, system conditions, and status of CRSPA Initial Units; each Party may, in its sole discretion, choose the individuals or entities that will attend.  

	iv. Duration:  The Secretary will continue the initiation of the drought response process under this subsection (a) until either: 
	iv. Duration:  The Secretary will continue the initiation of the drought response process under this subsection (a) until either: 
	1. The 24-Month Study Minimum Probable hydrology projects Lake Powell elevations to be above the Target Elevation at all times during the subsequent 24-month period, at which time the drought response process may be suspended; or   
	1. The 24-Month Study Minimum Probable hydrology projects Lake Powell elevations to be above the Target Elevation at all times during the subsequent 24-month period, at which time the drought response process may be suspended; or   
	1. The 24-Month Study Minimum Probable hydrology projects Lake Powell elevations to be above the Target Elevation at all times during the subsequent 24-month period, at which time the drought response process may be suspended; or   

	2. The 24-Month Study Most Probable hydrology projects Lake Powell elevations to be at or below the Target Elevation at any time during the subsequent 24-month period, at which time the Parties will begin developing a Draft Drought Response Operations Plan as set forth below in Section II.A.4.b. 
	2. The 24-Month Study Most Probable hydrology projects Lake Powell elevations to be at or below the Target Elevation at any time during the subsequent 24-month period, at which time the Parties will begin developing a Draft Drought Response Operations Plan as set forth below in Section II.A.4.b. 







	b. Developing Draft Drought Response Operations Plan: The Parties agree to develop a Draft Drought Response Operations Plan by: 
	b. Developing Draft Drought Response Operations Plan: The Parties agree to develop a Draft Drought Response Operations Plan by: 
	i. Continuing the Monthly Calls/Meetings described in Section II.A.4.a.iii. 
	i. Continuing the Monthly Calls/Meetings described in Section II.A.4.a.iii. 
	i. Continuing the Monthly Calls/Meetings described in Section II.A.4.a.iii. 

	ii. Considering the Drought Response Principles set forth in Section II.A.3, including: Definition of Drought Response Operations; Scope of Drought Response Operations, Participation from all CRSPA Initial Units; Effectiveness, Recovery of Storage; Natural Resource Considerations; Effects to Basin Fund and Bulk Electric System; Monitoring: Forecast Uncertainty; and Emergency Operations. In doing so, the Draft Plan will, to the greatest extent practicable, identify how to: (1) Minimize the risk of Lake Powel
	ii. Considering the Drought Response Principles set forth in Section II.A.3, including: Definition of Drought Response Operations; Scope of Drought Response Operations, Participation from all CRSPA Initial Units; Effectiveness, Recovery of Storage; Natural Resource Considerations; Effects to Basin Fund and Bulk Electric System; Monitoring: Forecast Uncertainty; and Emergency Operations. In doing so, the Draft Plan will, to the greatest extent practicable, identify how to: (1) Minimize the risk of Lake Powel

	iii. Providing the terms of a Draft Drought Response Operations Plan as contemplated by the Parties to the Lower Division States for review, and consulting with the Governors’ Representatives of the Lower Division States consistent with the Companion Agreement to consider and address, as appropriate, any questions or concerns regarding the terms of the Draft Drought Response Operations Plan as contemplated by the Parties.  
	iii. Providing the terms of a Draft Drought Response Operations Plan as contemplated by the Parties to the Lower Division States for review, and consulting with the Governors’ Representatives of the Lower Division States consistent with the Companion Agreement to consider and address, as appropriate, any questions or concerns regarding the terms of the Draft Drought Response Operations Plan as contemplated by the Parties.  

	iv. Continuing the process described in Section II.A.4.b.i-iii until either: 
	iv. Continuing the process described in Section II.A.4.b.i-iii until either: 
	1. The 24-Month Study Most Probable hydrology projects Lake Powell to remain above the Target Elevation at all times during the subsequent 24-month period, at which time the Parties will revert to the drought response process described in Section II.A.4.a; or  
	1. The 24-Month Study Most Probable hydrology projects Lake Powell to remain above the Target Elevation at all times during the subsequent 24-month period, at which time the Parties will revert to the drought response process described in Section II.A.4.a; or  
	1. The 24-Month Study Most Probable hydrology projects Lake Powell to remain above the Target Elevation at all times during the subsequent 24-month period, at which time the Parties will revert to the drought response process described in Section II.A.4.a; or  

	2. The April 24-Month Most Probable hydrology projects Lake Powell to be at or below the Target Elevation at any time in the next 12-month period, at which time the Parties will finalize the Draft Drought Response Operations Plan as described in Section II.A.4.c.  
	2. The April 24-Month Most Probable hydrology projects Lake Powell to be at or below the Target Elevation at any time in the next 12-month period, at which time the Parties will finalize the Draft Drought Response Operations Plan as described in Section II.A.4.c.  







	c. Finalize Drought Response Operations Plan: The Parties will finalize the Drought Response Operations Plan as follows: 
	c. Finalize Drought Response Operations Plan: The Parties will finalize the Drought Response Operations Plan as follows: 
	i. The Commission will review and consider a Final Drought Response Operations Plan after consultation with the Governors’ Representatives of the Lower Division States as provided in Section II.A.4.b.iii. 
	i. The Commission will review and consider a Final Drought Response Operations Plan after consultation with the Governors’ Representatives of the Lower Division States as provided in Section II.A.4.b.iii. 
	i. The Commission will review and consider a Final Drought Response Operations Plan after consultation with the Governors’ Representatives of the Lower Division States as provided in Section II.A.4.b.iii. 

	ii. Upon approval of the Final Drought Response Operations Plan by both the Upper Division State Commissioners and the Commission, the Commission will forward that Final Drought Response Operations Plan to the Secretary for consideration and approval.   
	ii. Upon approval of the Final Drought Response Operations Plan by both the Upper Division State Commissioners and the Commission, the Commission will forward that Final Drought Response Operations Plan to the Secretary for consideration and approval.   

	iii. In the event of any dispute or disagreement arising from development of the Plan, or if the Secretary wishes to modify or reject the Plan, the Secretary and Commission agree to meet to jointly assess what other drought contingency options may be available. 
	iii. In the event of any dispute or disagreement arising from development of the Plan, or if the Secretary wishes to modify or reject the Plan, the Secretary and Commission agree to meet to jointly assess what other drought contingency options may be available. 




	d. Implement Drought Response Operations Plan: Upon the Secretary’s approval of the Drought Response Operations Plan, the Parties agree to: 
	d. Implement Drought Response Operations Plan: Upon the Secretary’s approval of the Drought Response Operations Plan, the Parties agree to: 
	i. Implement drought response operations at the agreed-upon CRSPA Initial Unit(s) in accordance with the Drought Response Operations Plan, and coordinate weekly, or at such other intervals as otherwise agreed to, on such operations.  
	i. Implement drought response operations at the agreed-upon CRSPA Initial Unit(s) in accordance with the Drought Response Operations Plan, and coordinate weekly, or at such other intervals as otherwise agreed to, on such operations.  
	i. Implement drought response operations at the agreed-upon CRSPA Initial Unit(s) in accordance with the Drought Response Operations Plan, and coordinate weekly, or at such other intervals as otherwise agreed to, on such operations.  

	ii. Be available to respond to the Lower Division States’ questions or concerns, should they arise, regarding ongoing implementation of Drought Response Operations.  
	ii. Be available to respond to the Lower Division States’ questions or concerns, should they arise, regarding ongoing implementation of Drought Response Operations.  

	iii. Conclude the Drought Response Operations only after the CRSPA Initial Units have recovered the storage that would have otherwise been available to each Unit but for implementation of Drought Response Operations, as determined in accordance with Section II.A.3.e. 
	iii. Conclude the Drought Response Operations only after the CRSPA Initial Units have recovered the storage that would have otherwise been available to each Unit but for implementation of Drought Response Operations, as determined in accordance with Section II.A.3.e. 

	iv. If the Parties agree that the finalized Drought Response Operations Plan needs to be modified, amended, or supplemented for the purpose of more specifically clarifying the scope and detail of recovery of storage, they will consult with the Lower Division States consistent with Section II.A.4.b.iii.   
	iv. If the Parties agree that the finalized Drought Response Operations Plan needs to be modified, amended, or supplemented for the purpose of more specifically clarifying the scope and detail of recovery of storage, they will consult with the Lower Division States consistent with Section II.A.4.b.iii.   

	v. In the event of any dispute or disagreement regarding implementation of the Drought Response Operations Plan, the Parties agree to meet to jointly assess what other drought contingency options may be available. 
	v. In the event of any dispute or disagreement regarding implementation of the Drought Response Operations Plan, the Parties agree to meet to jointly assess what other drought contingency options may be available. 




	e. Emergency Action: Notwithstanding efforts to develop and implement a Drought Response Operations Plan as outlined above, in the event that actual hydrology or actual operating experience demonstrate an imminent need to protect the Target Elevation as set forth in Section II.A.3.j, the Secretary retains all applicable authority to make releases from the CRSPA Initial Units and perform subsequent recovery of storage operations.  Such action shall be performed, to the greatest extent practicable, with advan
	e. Emergency Action: Notwithstanding efforts to develop and implement a Drought Response Operations Plan as outlined above, in the event that actual hydrology or actual operating experience demonstrate an imminent need to protect the Target Elevation as set forth in Section II.A.3.j, the Secretary retains all applicable authority to make releases from the CRSPA Initial Units and perform subsequent recovery of storage operations.  Such action shall be performed, to the greatest extent practicable, with advan





	 
	5. Public Outreach:  The Parties will coordinate on any public outreach for drought response operations at the CRSPA Initial Units.  Such coordination will begin prior to outreach activities with the goal of streamlining discussions and avoiding or resolving differences. Except when an imminent need does not permit sufficient time, public outreach regarding drought response operations will include, but may not be limited to, notifying Native American Tribes, local governments, interested stakeholders, and o
	5. Public Outreach:  The Parties will coordinate on any public outreach for drought response operations at the CRSPA Initial Units.  Such coordination will begin prior to outreach activities with the goal of streamlining discussions and avoiding or resolving differences. Except when an imminent need does not permit sufficient time, public outreach regarding drought response operations will include, but may not be limited to, notifying Native American Tribes, local governments, interested stakeholders, and o
	5. Public Outreach:  The Parties will coordinate on any public outreach for drought response operations at the CRSPA Initial Units.  Such coordination will begin prior to outreach activities with the goal of streamlining discussions and avoiding or resolving differences. Except when an imminent need does not permit sufficient time, public outreach regarding drought response operations will include, but may not be limited to, notifying Native American Tribes, local governments, interested stakeholders, and o


	 
	6. Term for Drought Response Operations:  Drought response operations as contemplated through this Drought Response Operations Agreement will not extend beyond the term for operations as set forth in the Record of Decision for the 2007 Interim Guidelines (December 31, 2025 but after finalization of the 2026 Annual Operating Plan, unless terminated sooner).  Operations to recover storage after a drought response operation has been implemented will continue as long as necessary to recover from any drought res
	6. Term for Drought Response Operations:  Drought response operations as contemplated through this Drought Response Operations Agreement will not extend beyond the term for operations as set forth in the Record of Decision for the 2007 Interim Guidelines (December 31, 2025 but after finalization of the 2026 Annual Operating Plan, unless terminated sooner).  Operations to recover storage after a drought response operation has been implemented will continue as long as necessary to recover from any drought res
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	7. Voluntary Efforts:  Drought response operations agreed to pursuant to this Drought Response Operations Agreement are voluntary and in the interest of comity. Nothing in this Drought Response Operations Agreement shall be construed to diminish or modify the rights of any Party under existing law. 
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	8. Consistency with Existing Law and Compliance:  For the purposes of this Drought Response Operations Agreement, storage of water in and release of water from the CRSPA Initial Units to accomplish a drought response operation does not, and shall not be construed to, violate the Colorado River Compact, Upper Colorado River Basin Compact, Colorado River Storage Project Act, Colorado River Basin Project Act, the San Juan-Chama Project Act (P.L. 87-483), the Northwestern New Mexico Rural Water Projects Act (P.
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	1. Participation in Similar Activities:  This Drought Response Operations Agreement in no way restricts the Parties from participating in similar activities with other public or private agencies, organizations and individuals, as state and federal law may allow. 
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	2. Term:  This Drought Response Operations Agreement shall be effective as of the date all Parties provide their written approval and shall be effective as to any additional Party as of the date of execution by such Party.  This Drought Response Operations Agreement will not extend beyond the term for operations as set forth in the Record of Decision for the 2007 Interim Guidelines (December 31, 2025 but after finalization of the 2026 Annual Operating Plan, unless terminated sooner) without the written cons
	2. Term:  This Drought Response Operations Agreement shall be effective as of the date all Parties provide their written approval and shall be effective as to any additional Party as of the date of execution by such Party.  This Drought Response Operations Agreement will not extend beyond the term for operations as set forth in the Record of Decision for the 2007 Interim Guidelines (December 31, 2025 but after finalization of the 2026 Annual Operating Plan, unless terminated sooner) without the written cons
	2. Term:  This Drought Response Operations Agreement shall be effective as of the date all Parties provide their written approval and shall be effective as to any additional Party as of the date of execution by such Party.  This Drought Response Operations Agreement will not extend beyond the term for operations as set forth in the Record of Decision for the 2007 Interim Guidelines (December 31, 2025 but after finalization of the 2026 Annual Operating Plan, unless terminated sooner) without the written cons
	2. Term:  This Drought Response Operations Agreement shall be effective as of the date all Parties provide their written approval and shall be effective as to any additional Party as of the date of execution by such Party.  This Drought Response Operations Agreement will not extend beyond the term for operations as set forth in the Record of Decision for the 2007 Interim Guidelines (December 31, 2025 but after finalization of the 2026 Annual Operating Plan, unless terminated sooner) without the written cons



	 
	3. Amendments and Modifications:  This Drought Response Operations Agreement may be amended or modified, but only by the written agreement of the Parties after consultation as set forth in Paragraph I of the Companion Agreement. 
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	4. Resolution of Claims or Controversies:  The Parties recognize that judicial or administrative proceedings are not the preferred alternatives to the resolution of claims or controversies regarding this Drought Response Operations Agreement.  In furtherance of this Drought Response Operations Agreement, the Parties desire to avoid judicial and administrative proceedings, and agree to pursue a consultative approach to the resolution of any claim or controversy triggered by this Drought Response Operations A
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	5. Reservation of Rights and Authorities:  Nothing in this Drought Response Operations Agreement alters the rights, obligations and authorities of the respective Parties.  Moreover, nothing in this Drought Response Operations Agreement affects or shall be interpreted to affect the obligations that each Party may have related to natural resources at or around the CRSPA Initial Units under applicable law.  Nor have the Parties waived any rights, claims, or defenses now or in the future under any applicable fe
	5. Reservation of Rights and Authorities:  Nothing in this Drought Response Operations Agreement alters the rights, obligations and authorities of the respective Parties.  Moreover, nothing in this Drought Response Operations Agreement affects or shall be interpreted to affect the obligations that each Party may have related to natural resources at or around the CRSPA Initial Units under applicable law.  Nor have the Parties waived any rights, claims, or defenses now or in the future under any applicable fe
	5. Reservation of Rights and Authorities:  Nothing in this Drought Response Operations Agreement alters the rights, obligations and authorities of the respective Parties.  Moreover, nothing in this Drought Response Operations Agreement affects or shall be interpreted to affect the obligations that each Party may have related to natural resources at or around the CRSPA Initial Units under applicable law.  Nor have the Parties waived any rights, claims, or defenses now or in the future under any applicable fe
	5. Reservation of Rights and Authorities:  Nothing in this Drought Response Operations Agreement alters the rights, obligations and authorities of the respective Parties.  Moreover, nothing in this Drought Response Operations Agreement affects or shall be interpreted to affect the obligations that each Party may have related to natural resources at or around the CRSPA Initial Units under applicable law.  Nor have the Parties waived any rights, claims, or defenses now or in the future under any applicable fe



	 
	6. No Waiver:  The failure of any Party to enforce a provision of this Drought Response Operations Agreement shall not be deemed to constitute a waiver of that provision.  
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	7. No Precedent:  The Parties represent and agree that nothing in this Drought Response Operations Agreement, nor the execution of this Drought Response Operations Agreement, establishes or acts as any precedent for managing or operating the CRSPA Initial Units or administering water from the Colorado River System in the Upper Colorado River Basin.  This Drought Response Operations Agreement also shall not be interpreted or construed as establishing a precedent for employing the plans or operational tools c
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	8. Actual Operating Experience:  Adoption of this Drought Response Operations Agreement does not preclude exploration of additional approaches for operational flexibility in light of actual operating experience.  
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	9. Uncontrollable Forces:  No Party shall be considered to be in default in the performance of any of its obligations under this Drought Response Operations Agreement when a failure of performance shall be due to any cause beyond the control of the Party affected, including but not limited to, facilities failure, flood, earthquake, storm, lightning, fire, epidemic, war, riot, civil disturbance, labor disturbance, sabotage, and restraint by court or public authority which by exercise of due diligence and for
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	10. Governing Law:  This Drought Response Operations Agreement shall be interpreted, governed by, and construed under applicable Federal law. To the extent permissible under the Federal Rules of Civil Procedure and other applicable Federal authority, venue for adjudication of any disputes under this Drought Response Operations Agreement shall be in an appropriate Federal court within the Upper Basin. 
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	11. Successors and Assigns:  The provisions of this Drought Response Operations Agreement shall apply to and bind the successors and assigns of the Parties, but no assignment or transfer of this Drought Response Operations Agreement or any right or interest herein shall be valid until consented to in writing by all Parties, which consent shall not be unreasonably withheld. 
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	12. Drafting Considerations:  Each Party and its counsel have participated fully in the drafting, review, and revision of this Drought Response Operations Agreement, each of whom is sophisticated in the matters to which Drought Response Operations Agreement pertains, and no one Party shall be considered to have drafted this Drought Response Operations Agreement. 
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	13. Notices:  All notices and requests required or allowed under the terms of this Drought Response Operations Agreement shall be in writing and shall be sent via electronic mail and mailed first class postage paid to the following entities at the following addresses: 
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	Bureau of Reclamation: 
	125 South State Street, Room 6107 
	Salt Lake City, UT 84138-1147 
	Attn: Regional Director 
	 
	State of Colorado: 
	Colorado Commissioner to the Upper Colorado River Commission 
	c/o Colorado Water Conservation Board 
	1313 Sherman Street, Room 718 
	Denver, CO 80203 Attn:  Director  
	 
	State of New Mexico: 
	New Mexico Interstate Stream Commission 
	P.O. Box 25102 
	Santa Fe, NM 87504-5102 
	Attn:  Colorado River Bureau  
	 
	State of Utah: 
	Utah Division of Water Resources 
	1594 West North Temple, Suite 310 
	P.O. Box 146201 
	Salt Lake City, UT 84114-6201 
	Attn: Director 
	 
	State of Wyoming: 
	Wyoming State Engineer’s Office 
	122 West 25th Street 
	Herschler Building, 1st Floor East 
	Cheyenne, WY 82002 
	Attn:  Wyoming State Engineer 
	 
	A Party may change its contact information by giving the other Parties notice of the change in writing. 
	14. No Third-Party Beneficiaries:  This Drought Response Operations Agreement is made for the benefit of the Parties. No Party to this Drought Response Operations Agreement intends for this Drought Response Operations Agreement to confer any benefit upon any person or entity not a signatory to this Drought Response Operations Agreement upon a theory of third-party beneficiary or otherwise. 
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	15. Authority for Signing:  The persons and entities executing this Drought Response Operations Agreement on behalf of the Parties are recognized by the Parties as representing the respective Upper Division States and the Commission and the Department of the Interior in matters concerning the Colorado River and operation of the CRSPA Initial Units, and as those persons authorized to bind the respective Parties to the terms hereof.  Each person executing this Drought Response Operations Agreement represents 
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	16. Joint Defense Against Third-Party Claims:  The Parties have certain common, closely parallel, or identical interests in supporting, preserving, and defending this Drought Response Operations Agreement.  The nature of this interest and the relationship among the Parties present common legal and factual issues and a mutuality of interests.  Because of these common interests, the Parties will mutually benefit from an exchange of information relating to the support, preservation, and defense of this Drought
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	17. Counterparts:  This Drought Response Operations Agreement may be executed in counterparts, each of which shall be an original and all of which, together, shall constitute only one Drought Response Operations Agreement. 
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	IN WITNESS WHEREOF, the Parties hereto have executed this Drought Response Operations Agreement on the day and year written above. 
	 
	[SIGNATURES START NEXT PAGE] 
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