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q)

, Objectionable waste refers to motor oil, organic solvents, batteries, poisons,
dangerous chemicals, medical materials (needles, medicines) , and other
,I dangerous or obnoxious household , industrial, or agricultural materials.

r)
1

Water storage facilities refers to water tanks, water towers , stock watering
facilities , guzzlers, ponds, cistems , and other containment and delivery devices.

====+=========================
CHARTER TWO: TRIBAL IMPACT ASSESSMENT

I
§201 ~ Environmental Assessment Procedures
Through this Chapter, the tribal environmental program, and its successor
progr m, department, or agency, in cooperation with other tribal resource protection
progr ms (range, cultura l resources, wildlife, etc.), is authorized to design and
imple ent guidelines and procedures by which any proposed project or activity having
a pot ntially significant impact or effect on tribal lands and environment shall consider
thee vironmental , cultural, social, and economic costs and benefits to the tribal
comniunity.
§202 Environmental Assessment Reports
I

. All projects that may have a significant effect on the tribal environment shall
provi~e to the Tribal Council a concise assessment of the anticipated effects of the
proje in accordance with the guidelines and procedures implemented under §201.
Such n assessment shall be equivalent in scope and detail to those required under the
Natio al Environmental Policy Act [42 U.S.C. §4371 et seq .] and the guidelines of the
Coun il for Environmental QuaHty [40 C. F.R. Parts 1500-1508].
§203 1 Consent to Jurisdiction

Any person conducting an activity pursuant to this chapter is deemed to consent
to Tribal jurisdiction.

I

====~=======================
CHA TER THREE: ENVIRONMENTAL HAZARD AND NUISANCE CONTROL
Subc apter A: EMERGENCY PLANNING AND COMMUNITY RIGHT-TO-KNOW

§301

ribal Emergency Response Commission

a) Thfs chapter complies with federal requirements that all states and Indian Tribes
de elop plans to inform their constituent communities of chemical hazards in the
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vicinity and notification plans in the event of a hazardous materials release or spill.
Emergency Planning and Community Right-to-Know Act {EPCRA} [42 U.S.C. 11001
et seq].
b) The Tribal Chairperson shall appoint no less thd:l four enrolled members of the
Kaibab Band of Paiute Indians to serve, without compensation , as Tribal
Emergency Response Commissioners for a staggered term of one or two years. The
Tribal Chairperson shall issue invitations to members of neighboring communities
having expertise in emergency services, evacuation, fire control, and other relevant
areas to serve as ex officio members of the Tribal Emergency Response
Commission. At least one of the members of the Commission shall be an employee
of the tribal environmental program.
§302 Responsibilities and Duties

The Tribal Emergency Response Commissiv· shall:
a)

oversee the development of a tribal plan to 1espond to emergency chemical spills
and other manmade and natural disasters:

b)

oversee the conduct of an inventory of all hazardous and dangerous materials
and conditions on the Kaibab Indian Reservation ;

c)

make recommendations for the removal of hazardous materials and dangerous
conditions from the Reservation .

d)

enhance the preparedness of the occupants and neighbors of the Kaibab Indian
Reservation for a wide range of emergency conditions arising from natural and
man-made disasters;

e)

promote awareness of hazardous materials and appropriate responses to spills
of hazardous materials;

f)

comply with federal regulations requiring all states and tribes to form Emergency
Response Commissions;

g)

submit a Chemical Emergency Notification Plan and Chemical Emergency
Response Plan to the Tribal Council;

h)

assist in developing legislation to implement the Tribal Emergency Preparedness
program .

Subchapter B: ENVIRONMENTAL NUISANCE COi'\iTROL

§31 0 Nuisance Abatement
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The Tribal Chairperson, or delegatee, may take immediate action to abate or
stop ny environmental nuisance. Any person who maintains an environmental
nuisa ce may be required to reimburse the Tribe for the costs of removal, remediation ,
and c eanup. The procedure for abatement of nuisance conditions is stated at Chapter
Five f this Ordinance.
1

§311 Nuisance Examples.
An environmental nuisance is any condition in the soil, air, water or other aspect
of the tribal environment that threatens or causes harm to the public health or the
en~irqnment. The following, and similar, conditions may constitute environmental
nwsahces:
a)

· Any unauthorized practice which defaces or destroys any cultural , historical,
archaeological, or natural resource, sacred area, landmark, road sign , billboard ,
· tribal property, roads, trails, or any public facility. Such practices include, but are
; not limited to, graffiti, off-road vehicle operation , burning , excavating , or dumping.
Such activities carried out under Tribal or Federal permit are not included under
this section .

I
'

b)

! Maintaining an illegal drug processing laboratory.

c)

i A place, condition, or build ing which is not maintained in a safe, or sanitary

. condition, or which may constitute a breeding place for disease carrying insects
I or rodents.

d)

Sewage, human excreta, wastewater, garbage, or other organic wastes
deposited , stored , discharged, or exposed so as to be a factor in the
transmission of disease to or between any person or persons.

e)

A vehicle, including any recreational vehicle, vessel, camper, or trailer, or
container which is used in the transportation of garbage, toxic materials,
hazardous materials, or human excreta and which is defective and allows
leakage or spillage of contents.

f)

An improperly maintained septic tank or cesspool.

g)

Pollution or contamination of any Tribal waters or water storage facilities, air, or
soils.

h)

The storage, collection, transportation , disposal, and reclamation ofradioactive
and hazardous materials, garbage, trash , rubbish , manure, and other
objectionable wastes other than as provided and authorized by law and rule.

i)

Abandoned motor vehicles.
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=================:=========
CHAPTER FOUR: SPECIFIC RESOURCE PROTE:CTION
§400 Resource Protection Ordinances
This section incorporates by reference other tribal resource protection
ordinances, including those pertinent to range, wildlife, cultural resources, and natural
resources , and allows for their inclusion within this Comprehensive Cultural Ecology
Ordinance. Nothing in this provision changes any organizational, programmatic, or
jurisdictional component of any other tribal ordinance.
§401 Water Quality, Air Quality, Land Quality, and other media·specific protections.
The Kaibab tribal environmental program or its successor department, program ,
or agency, and related natural and cultural resourct~ programs, are authorized to
conduct necessary research , to secure grants and uther funding, and to generate
specific procedures, rules , and guidelines for protecting and enhancing the quality of
tribal air, water, land, and other elements of the Reservation environment. Such
procedures and rules shall be made in accordance with the Tribe's administrative rule·
making procedures.
§402 Inter-agency Cooperation
The Kaibab tribal environmental program or its successor department, program,
or agency, and related natural and cultural resource programs, are authorized to
participate in regional and local coalitions, consortia, and other organizations of state,
federal, and tribal entities concerned with environmental management on traditional and
aboriginal Kaibab Paiute lands on the Arizona Strip and adjacent lands within state of
Utah and to participate in the development of inter-agency Memoranda of
Understanding and Memoranda of Agreement for consideration by the Tribal Council.

------------------------CHAPTER FIVE - COMPLIANCE AND ENFORCEMENT
§501 Non-Compliance
a) Any project not in compliance with Chapter Two of this Ordinance, or any applicable
federal or tribal law or regulation, or if the activity poses an imminent threat to the
health and safety of the Kaibab community or environment, or causes unanticipated
harm to the environment shall be subject to an order to cease and desist the activity
issued by the Tribal Chairperson or delegatee.
b) If the owner, operator, or person in charge of the project fails to cure the
noncompliance within five working days of receipt of the order, or continues work on

Comments to FERC by the Kaibab Paiute Tribe, 2008.

•

th~

activity in violation of the order, vehicles and equipment may be impounded or
aicess restricted to the area or site until the noncompliance is cured. The person
s all be served with a statement of the reasons for the cease and desist order and
a tions to be taken for the order to be lifted .
c) lf ~he activity poses an immediate threat to the public health or safety or to the
e ~vironment, the Tribal Chairperson or delegatee may proceed as for nuisance
a~atement below.

§502 Nuisance Abatement Order; hearing; injunction
'
!
I

a)

j

If the Tribal Chairperson, or delegatee, has reasonable cause to believe from
information furnished to the Tribal Chairperson , or delegatee or from the tribal
Chairperson's, or delegatee's, own investigation that a person is out of
compliance with this Ordinance, the Tribal Chairperson , or delegatee. may serve,
by certified mail, or by personal service, an abatement order, on the person
requiring the person to abate the nuisance.

the person fails or refuses to comply with the order or if after reasonable
br Ifattempts
the Tribal Chairperson, or delegatee, is unable to serve the order, the
Tribal Chairperson, or delegatee, may abate the nuisance at the Tribe's
expense.

c~ The Tribe shall be entitled to recover, from the person responsible for
maintaining the nuisance, the reasonable costs of abatement incurred in
accordance with any terms of the order that have been upheld after all rights to
appeal or judicial review have been exhausted or waived .
d An abatement order issued pursuant to this section becomes final unless an
appeal is made pursuant to tribal administrative and judicial procedures .
e~ If a person fails or refuses to comply with an abatement order issued under this
section , the Tribal Chairperson, or delegatee, may file an action in the Kaibab
Paiute Tribal Court to compel compliance with an order to abate an
environmental nuisance. The court shall proceed as in other actions for
injunctions.

Emergency Order to Stop or Remove an Environmental Nuisance Condition
If an environmental nuisance exists on property or lands leased , assigned , or
held under custom and tradition, the Tribal Chairperson, or delegatee, may order
the owner or occupant or operator to remove the nuisance within twenty-four
hours at the expense of the owner or occupant. The order may be given to the
owner or occupant or operator personally or left at the residence of the owner 9r
occupant.
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b) If the owner or occupant or operator fails or refuses to comply with the order, the
Tribe shall cause the nuisance to be removed, and the owner, occupant or other
person who caused the nuisance shall pay the expenses of removal, cleanup,
remediation, and restoration. Any such emergency order shaH be filed with the
Tribal Court within 24 hours after such order is served upon the person charged
with maintaining the nuisance.
c) If an environmental nuisance exists on fee lands, state lands, non-tribal, or nontrust lands or roadways within the exterior bounds of the Kaibab Indian
Reservation , any such emergency order shall also be lodged with the court of the
district wherein such non-trust lands or roadways lie.

§514 Right to enter premises for inspection or abatement
a) If the Tribal Chairperson, or delegatee, deems it necessary to enter a building ,
structure, vehicle , or other property within its jurisdiction for the purpose of
examining, destroying , removing , or preventing an environmental nuisance and
is refused entrance, the Tribal Chairperson, or delegatee, may make a complaint
of the refu~al under oath to the Tribal Judge.
b) The Tribal Judge shall issue a warrant directing a peace officer accompanied by
and under the direction of at least one member of the Tribal Council or
delegatee, to enter the premises between the hours of sunrise and sunset to
examine, destroy, remove , or prevent the environmental nuisance.
§515 Reimbursement of Costs
Any person who maintains an environmental nuisance or causes injury to Tribal
land , water, soil, or other natural resources as a result of any violation of this
Ordinance, may be required to reimburse the Tribe for the costs of removal ,
remediation, restoration , and cleanup , including any associated attorney fees, legal
costs , and administrative expenses.
----end---enacted April 15, 1999 by Tribal Resolution K-19-99
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Daryl Vitale
From:
Sent:
To:
Subject:

Alice Walker
Tuesday, November 25, 2008 3:50 PM
Daryl Vitale
FW: FERC Receipt of Filing in P-12966-000 , et al.:

Alice E. Walker
Greene, Meyer & McElroy, P.C.
l 007 Pearl Street, Suite 220
Boulder, Colorado 80302
ph (303) 442-2021
fx (303) 444-3490
awalker@greenelawyer.com
-----Original Message----From: eFiling@ferc.gov [mailto:eFiling@ferc .gov]
Sent: Tuesday, ovember 25 , 2008 3:45PM
To: Alice Walker; eFil ing@ferc .gov
Subject: FERC Receipt of Filing in P-12966-000, et al.:
Confirmation of Receipt

This is to confirm receipt by the FERC Office of the Secretary of the following electronic submission:
-Submission ID: 170128
-Docket(s) No. : P-12966-000, et al. :
-Filed By: KAIBAB BA D OF PAIUTE INDIA S -Signed By: ALICE WALKER -Filing Desc: Comments ofthe KAIBAB BA D
OF PAIUTE INDIANS Re Revised Proposed Study Plan Filed by Utah Board of Water Resorces under P-12966-000, et. al..
-Submission Date/Time: 11 /25/2008 5:41:49 PM -Filed Date: 11/26/2008 8:30:00 AM
Additional detail about your filing is available via the following link:
https://ferconline .ferc.gov/SubmissionStatus.aspx?hashcode=JRNB pt5uKfB678S9p5bag
You will receive an email , shortly, concerning the status of your submission.
Thank you for participating in the FERC Electronic Filing System. If you have any questions , or if you detect errors in your
submission or the PERC-generated PDF, please contact FERC at:
E-Mail: efiling@ferc.gov mailto:efiling@ferc.gov (do not send filings to this address) Voice Mai l: 202-502-8258.
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UNITED STATES OF AMERlCA
FEDERAL ENERGY REGULATORY COMMISSION
Utah Board of Water Resources

ll(z,s-(o~

Project No. P-12966-000

COMMENTS OF THE
KAIBAB BAND OF PAIUTE INDIANS REGARDING
REVISED PROPOSED STUDY PLAN FILED BY
UTAH BOARD OF WATER RESOURCES, FOR
LAKE POWELL HYDROELECTRIC PROJECT NO. 12966

On behalf of the Kaibab Band of Paiute Indians ("Kaibab Tribe"), we submit the following
comments on the Revised Proposed Study Plan ("PSP") for the Lake Powell Hydroelectric
Project No. 12966 (Aug. 2008). The instant comments incorporate and supplement the
comments filed by the Kaibab Tribe on July 7, 2008, in this matter. See Comments of the Kaibab
Band of Paiute Indians Regarding the Pre-Application Document Filed By the Utah Board of
Water Resources, for Lake Powell Hydroelectric Project No. 12966, and Comments ofthe
Kaibab Band of Paiute Indians Regarding the Scoping of Environmental Issues for the Proposed
Lake Powell Pipeline Project, FERC No. 12966, Utah and Arizona (July 7, 2008) ("Tribe's
Opening Comments").
The Kaibab Tribe focuses its comments on the PSP on two principle matters. First, the Tribe
focuses on the Cultural Resources Study Plan and the failure of that study plan to include the
comments submitted by the Kaibab Tribe in the Tribe's Opening Comments. Second, the Tribe
notes where the Utah Board of Water Commissioners ("State") failed to incorporate comments
that were part of the Tribe's Opening Comments. In the Tribe's Opening Comments, the Kaibab
Tribe submitted detailed comments on the proposed work study plans included in the PreApplication Document (May 5, 2008) ("PAD"). Some of those comments were omitted in the
PSP. All of the Kaibab Tribe ' s previous comments are incorporated herein by reference, and are
made a part hereof, and the Kaibab Tribe in no way intends to waive any of the previous
comments it submitted for the record in this matter.
As an overall comment, the Kaibab Tribe wishes to emphasize the importance of the
programmatic agreement to which it will be a party. See PSP at 17. The Tribe will participate
fully in that process in order to ensure that all aspects of the Tribe ' s interests are protected as the
proposed pipeline process goes forward.
Additionally, the PSP is inconsistent in its treatment of the preferred alignment for the proposed
pipeline, and the alternative alignment that would principally follow Arizona State Highway 389.
The PSP should be amended throughout to ensure that all of the study plans include both
possible pipeline routes, and to reference all appropriate Arizona laws and regulations which are
applicable to the portions of the proposed pipeline that may lie in Arizona. With respect to the
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portion of the pipeline that may lie on the Kaibab Indian Reservation ("Reservation"), the PSP
should be amended to refer to all Kaibab tribal laws and regulations.
Study Plan 1: AIR QUALITY
On page 17 of the Tribe's Opening Comments, the Tribe recommended that the "draft
work plan should provide an explanation for the one-half mile impact area" identified as the
relevant corridor for studies and analysis. The Kaibab Tribe also stated that the one-half mile
impact area seems too limited and is inconsistent with the impact area identified in the PAD.
The PSP no longer identifies a corridor width for the conduct of air quality studies, but it is not
clear from the PSP whether the State has responded favorably to the Tribe's comments, or
whether the State has abandoned its definition of the study area. The Kaibab Tribe reiterates that
the PSP should expressly defme the study area for the air quality studies in the study plan.
Section 1.4.3 Issues and Data Needs.
On page 2, the PSP states that the air quality specific analyses will include "air quality
limits within the study area." The PSP should clarify whether the study area will be limited to
the one-half mile impact area, and why that limited corridor is adequate for analyzing potential
air quality impacts of the proposed pipeline.
On page 18 of the Tribe's Opening Comments, the Kaibab Tribe requested the State to
prepare a full emissions inventory for the life of the project which clearly identifies all pollutants
produced and used by the proposed project. The PSP does not state whether there will be a full
emissions inventory for the life of the project, however, in this section the PSP states that the air
quality specific analyses will include "Data on Project features and the emissions from them."
The PSP should specifically state whether it considers project features and emissions from them
to be an emissions inventory, and the time frame for considering them. Similarly, the PSP states
that a "[ d]etermination of power sources for pumping and potential impacts of developing
additional generating capacity (to the extent feasible)" is necessary. The PSP should specifically
state whether this analysis is intended to be part of the emissions inventory.
Unlike the Draft Work Plans in the PAD, the PSP does not contain a section addressing
mitigation of impacts to air quality. The air quality study plan should include a plan for
mitigation. On page 18 of the Tribe's Opening Comments, the Kaibab Tribe commented that the
Procedures for Developing Mitigation should include of the Tribe's Ecology Code because it
relates to the protection of air quality. The existence of the Tribe's Ecology Code directly
contravenes the statement in the PSP that "[n]o specific agency resource management goals have
been identified with regard to air quality that would be addressed by this study plan." PSP § 1.3.
This statement is incorrect and should be amended to specifically refer to and incorporate the
Tribe's Ecology Code.

2

Comments to FERC by the Kaibab Paiute Tribe, 2008.

Study Plan 2: AQUATIC RESOURCES
Unlike the Draft Work Plans in the PAD, the PSP does not contain a section addressing
mitigation of impacts to aquatic resources. The aquatic resources study plan should include a
plan for mitigation.

Study Plan 3: CULTURAL RESOURCES
It appears from the PSP that very few of the Kaibab Tribe's comments on the draft work plan for
cultural resources were included. The Tribe reiterates all of the comments it submitted in the
Tribe's Opening Comments, and provides additional comments herein.
A general comment regarding the cultural resources study plan is that there is a need to clarify
terminology. The term "ethnographic study" should be used to describe the work that must be
conducted by professional ethnographers and the affected Indian tribes to identify triballysignificant resources, while the term "consultation" should be restricted to government-togovernment interactions.
In addition, in all aspects of the cultural resources study, the PSP should acknowledge the need
for tribal monitors to oversee the conduct of the studies and all field work. Many of the areas,
vegetation, animals, soils and rocks have cultural and religious significance to the Kaibab Tribe
and only Kaibab tribal monitors can ensure that the studies do not adversely effect those
elements of the environment.
We provide additional comments on the cultural resources study plan below.

Section 3.2 Study Description and Objectives and Information to be Obtained
(§5.1l(d)(l)).
In the Tribe's Opening Comments, it noted that the term "traditional cultural properties"
("TCP") is too limited. Yet the definition in the PSP fails to incorporate the Tribe's comment
that the State should expand the cultural resources study plan to include all Native American
cultural sites. The determination of cultural affiliation is a critical step as well, and will yield a
number of tribes that must be part of some or all of the studies. This is an initial step that will
determine who the State must include in the conduct of the cultural resources study.
In the Tribe's Opening Comments, the Kaibab Tribe requested that the definition of
cultural resources be broadened. On page 16, of the PSP, the State says that "cultural resources"
have been "previously defined and addressed" by the PAD. The PSP does not incorporate the
National Park Service definition of "traditional cultural resources" as suggested by the
comments. Accordingly, the Kaibab Tribe reiterates its request that the definition ofTCP be
broadened, consistent with National Park Service Bulletin No. 38:

3
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There are many definitions of the word "culture;" but in the
National Register programs the word is understood to mean the
traditions, beliefs, practices, lifeways, arts, crafts, and social
institutions of any community, be it an Indian tribe, a local ethnic
group, or the people of the nation as a whole .. . .
One kind of cultural significance a property may possess, and that
may make it eligible for inclusion in the Register, is traditional
cultural significance. "Traditional" in this context refers to those
beliefs, customs, and practices of a living community of people
that have been passed down through the generations, usually orally
or through practice. The traditional cultural significance of a
historic property, then, is significance derived from the role the
property plays in a community's historically rooted beliefs,
customs, and practices. Examples of properties possessing such
significance include:
a location associated with the traditional beliefs of a Native
American group about its origins, its cultural history, or the nature
of the world;
o

o a rural community whose organization, buildings and
structures, or patterns of land use reflect the cultural traditions
valued by its long-term residents;

an urban neighborhood that is the traditional horne of a
particular cultural group, and that reflects its beliefs and practices;
o

o a location where Native American religious practitioners have
historically gone, and are known or thought to go today, to perform
ceremonial activities in accordance with traditional cultural rules
of practice; and

a location where a community has traditionally carried out
economic, artistic, or other cultural practices important in
maintaining its historic identity.
o

A traditional cultural property, then, can be defined generally as
one that is eligible for inclusion in the National Register because
of its association with cultural practices or beliefs of a living
community that (a) are rooted in that community's history, and (b)
are important in maintaining the continuing cultural identity of the
community.

4
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National Park Service, http://www.nps.gov/history/nR/publications/bulletins/
nrb38/nrb38%20introduction.htm#tcp (last visited Nov. 21, 2008).
On page 17, the PSP lists various federal statutes with which the cultural resources study
will comply. Missing from that list is the Archaeological Resources Protection Act, 16 U.S.C.
§§ 470aa to 470mm ("ARPA") . The list should also include Executive Order No . 13007 and
Executive Order 13175, National Park Service Bulletin No. 30, Cultural Landscapes, and
National Park Service Bulletin No. 38, Traditional Cultural Properties, as relevant federal
guidance documents.
On page 17, the PSP states that it will "[a]ddress specific concerns about cultural
resources noted by the Kaibab Band of Paiute Indians with respect to aboriginal land and the
Kaibab Indian Reservation." While the Kaibab Tribe appreciates the PSP ' s acknowledgment of
the need for the Tribe ' s involvement, other Indian tribes will also be affected by the proposed
project. See PSP at 18 (acknowledging that various Pueblo tribes, the Hualapai Tribe, the
Havasupai Tribe, the Yavapai Apache Tribe, and the Navajo Nation have interests in the region
to be affected by the proposed pipeline), 19 (acknowledging the need for consultation with the
Kaibab Tribe, various Pueblo and Upper Yuman tribes and the Navajo Nation). Certainly, the
other Southern Paiute groups have a strong interest in the proposed pipeline project and the State
should include consultation with them as part of the cultural resources study. Accordingly, the
PSP should include other tribal participation, in addition to the participation of the Kaibab Tribe.

Section 3.4.1 Existing Information and Additional Information Needs (§5.11(d)(3),
Overview and Background.
On pages 18 and 19, the PSP makes reference to occupation of the region in the vicinity
of the proposed pipeline by "Anasazi, Paiute, Fremont, and earlier Archaic cultures." PSP at 18.
These terms have been interpreted as implying the occupation of an area by a specific people at a
specific time, yet it is now widely understood that many peoples simultaneously used the region
in the vicinity of the proposed pipeline. The PSP should eliminate the terms Anasazi, Fremont,
and Archaic cultures, and instead should refer to the specific time periods associated with these
labels and dominant style of life that prevailed during identified time periods.
On page 19, the definition of the historic period must include the events, places, and
objects that are cultural significant to contemporary Indian people, and the PSP should
acknowledge the contemporary element of the historic period.
On page 19, the PSP states that "[t ]he potential to encounter traditional cultural
properties is not known. That will be determined in consultation with the FERC and appropriate
Native American tribes who traditionally occupied the area." The existence ofTCPs is well
known in the vicinity of the proposed pipeline and the past studies identifying the TCPs are
critical for understanding the potential impacts of the project. TCP data come from on-theground studies, and is not limited to "consultation" with affected Indian tribes . The PSP should
specifically identify the need for field surveys in order to identify all TCPs.

5
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Section 3.4.2 Primary Data Needed.
This section fails to acknowledge that the Indian tribes potentially affected by the
proposed pipeline are experts. The PSP should be revised to specifically include Indian tribal
experts in the identification of cultural resources and the development of measures to mitigate
damages to them.

Section 3.4.3 Secondary Data Needed.
On page 20, the PSP states that the cultural resources study will include researching the
tribal offices of the Kaibab Tribe. However, tribal offices cannot be researched like a state
library. Rather, in order to examine documents held in tribal offices, the State must develop
engagement protocols which address the procedures for sharing culturally sensitive data.
Additionally, the examination of tribal documents should not be limited to the Kaibab Tribe, but
should include all of the Indian tribes that the proposed pipeline will possibly affect.

Section 3.6.1 Introduction and Overall Approach.
On pages 19 and 20 of the Tribe's Opening Comments, the Kaibab Tribe requested that
the cultural resources work plan identify the Tribe as the "principal entity that can determine
how to treat archaeological sites, artifacts and human remains." The revised PSP does not assign
the Tribe as the principal entity. Instead, the PSP states that the analysis of impacts on cultural
resources will be undertaken after all agencies involved, including the Kaibab Tribe, agree to a
joint programmatic agreement. PSP at 21. The development of the programmatic agreement
should not be viewed as a substitute for looking to the Tribe as the principal entity that can
determine how to treat archaeological site, artifacts and human remains, and the PSP should be
amended to specifically provide that even within the confmes of the programmatic agreement,
the Tribe will be the entity to make such determinations.
On page 20 of the Tribe 's Opening Comments, the Kaibab Tribe commented that the
State should expand the impact area to include areas that will suffer adverse impacts from
fugitive dust. The revised study plan no longer has a section addressing this issue, nor does it
have a titled section "Impact Area." Instead, the PSP generally mentions a two-mile wide
corridor, on pages 20 and 22, as the area from which to obtain data from in order to understand
the nature of the cultural resources within the area. Further justification of this narrow and
limited corridor is required. The PSP should be amended to include the description of the impact
area, including all impacts from fugitive dust.

Section 3.6.2 Proposed Study Methodology (§S.ll(d)(S)), Define Baseline Conditions.
On page 22, the PSP the list of cultural resource topics has American Indian and western
archaeology scientific definitions and, thus, all items on the list belong at some level to both the
archaeology and the ethnography studies. Thus, the development of the cultural resources
baseline conditions should expressly include both archaeology and ethnography. Indeed, TCPs
6
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are one kind of cultural resource, and other cultural resources involve the biotic and abiotic
features of nature as well as places reflecting human use and production. Accordingly, the PSP
should require that the same level of detail be given to ethnography as is given for archaeology.

Section 3.6.3.1 Significance Criteria for Cultural Resources, and Section 3.6.3.2
Mitigation of Potential Impacts.
On pages 23 and 24, the PSP discusses the development of significance criteria and
mitigation procedures. Yet nowhere in these sections does the PSP involve the affected Indian
tribes in the establishment of cultural significance or the mitigation of potential impacts. It is
well-settled that Indian tribes determine the significance of cultural resources for them and their
cultures. It is a separate and distinct process from the establishment by archaeologists and
historians ofthe science-value ofphysical remains. While the Kaibab Tribe will be part of the
programmatic agreement that will help define the process for developing significance criteria
and mitigation procedures, the PSP should expressly state that tribal involvement in these
processes is critical and will occur.

Section 3.6.3.3 Historic Preservation Management Plan.
On page 24, the PSP fails to acknowledge that Indian tribes place cultural significance on
historic periods, artifacts, places, and events, and those matters can only be identified by the
tribes. Accordingly, only the affected Indian tribes can recommend culturally appropriate
mitigation and management. The PSP should expressly acknowledge that the affected Indian
tribes will determine cultural significance for purposes of the historic preservation management
plan.

Section 3.6.4 Analysis of Cumulative Impacts.
On page 24, the PSP discusses cumulative impacts analysis, without reference to
established federal procedures for including tribally sensitive cumulative impacts studies.
Federal agencies have established and recognized tribally-defined cumulative impacts analyses .
See Final Environmental Impact Statement for the Nevada Test Site and Off-Site Locations in the
State of Nevada, vol. 1, App. G (Aug. 1996), available at http://www.globalsecurity.org/
wmd/library/report/enviro/eis-0243 (last visited Nov. 21, 2008). The PSP should require that the
cultural resources study adhere to the procedures set forth in Appendix G for cumulative impacts
analysis.

Section 3.6.5 Report Preparation.
On page 24, the PSP states that " [t]he report will be prepared for limited distribution to
only those Federal agencies, Tribes and SHPO offices responsible for managing cultural
resources and is not intended for public review or distribution." Additionally, the Kaibab Tribe
retains the right to review and edit all portions of the report involving Kaibab resources before
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the report is shared with the study team, other federal and state agencies, and tribes. The PSP
should acknowledge the Kaibab Tribe's right.
Section 3.7 Schedule and Level of Effort (§5.11(d)(6)).
On page 24, the PSP states that the cultural resource studies will require professional
anthropologists, which we presume includes cultural anthropologists and ethnographers as well
as physical archaeologists, with appropriate experience. The concept of"appropriate
experience" must be defined.
Additionally, the PSP states that cultural resource professionals will be registered with
and approved by Utah and Arizona, the two State Historic Preservation Officers ("SHPOs"), the
Bureau of Land Management, the National Park Service, and the Bureau of Reclamation. It is
not clear whether all of these federal and state agencies have a registration and approval process
for cultural anthropologists, and the PSP should expressly state where registration and approval
is required. More importantly, Indian tribes retain the right to approve cultural anthropologists
who work with them, and this requirement should be included in the "registration and approval"
requirement. Additionally, the PSP should acknowledge that some Indian tribes have their own
Tribal Historic Preservation Officers ("THPO") who will approve cultural anthropologists.
Study Plan 5: GROUNDWATER RESOURCES
On page 23 of the Tribe's Opening Comments, the Kaibab Tribe requested that the State
expand its investigation of groundwater recharge impacts to include the groundwater resource in
and around the Kaibab Indian Reservation. The PSP does not incorporate this comment, and the
Tribe reiterates it in the instant comments. Further, the groundwater resources study plan does
not incorporate the request that the State expressly provide that tribal permission will be sought
in order to conduct investigations or install piezometers. Nor does the PSP state that federal and
tribal regulatory requirements will apply. The PSP should be amended to expressly include
these critical comments.
Section 5.2.1 Goals and Objectives.
On pages 23 and 24 of the Tribe's Opening Comments, the Kaibab Tribe stated that the
groundwater impact area should be expanded to include the impacts of the construction and
operation of the proposed pipeline on the groundwater resources of the Kaibab Indian
Reservation. While the PSP does not limit the impact area to St. George and vicinity, it does not
defme the metes and bounds of the groundwater impact area. The PSP lists as one of the primary
objectives the identification of what impacts could occur on groundwater resources from project
construction, operation, and/or maintenance. PSP at 38. This sentence does not limit the impact
area to St. George and vicinity, thus it could include the Kaibab Reservation, however, the PSP
should specifically define the impact area.
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Section 5.4.2 Study Area Definition.
On page 39, the PSP states that the "study area" will include the alternative alignments
along the Lake Powell Pipeline and Cedar Valley Pipeline. The list includes the areas of the
possible pipeline alignments that will be given "particular attention." !d. at 39-40. This list does
not include the Kaibab Indian Reservation, and the PSP should be amended to include the
Reservation as an area requiring particular attention.
Section 5.6.1 Proposed Study Methodology (§5.11(d)(5)), Introduction and Overall
Approach.
On page 24 of the Tribe's Opening Comments, the Kaibab Tribe admonished the State to
obtain permission from the Tribe in order to perform "field reconnaissance" as well as to install
observation wells on the Reservation, and suggested the inclusion of the following language:
"All new wells and piezometers will be permitted and constructed in accordance with federal,
tribal and state regulatory requirements, using a state-licensed driller that is acceptable to the
relevant federal agencies and Indian tribes." The PSP does not contain any information about
"field reconnaissance" or installation of wells. PSP at 41. The PSP should be amended to
specifically require field reconnaissance for all well and piezometer issues.
Section 5.6.2.2 Task 2 - Field Investigations.
On page 41 , the PSP states that additional field data will be collected and this would
include the measurement of groundwater levels in existing wells that are open to shallow,
unconfmed aquifers. The PSP does not state whether the State will seek to install observation
wells on the Reservation. The PSP states that "[p ]roduction well locations" will be determined,
id. , and that "spring and seep locations that may be affected ... would be identified and
inspected [and] [w]etland locations and riparian areas ... will be identified." !d. at 42. Nowhere
in this section does the PSP incorporate the Tribe's comment that the State must obtain
permission from the Tribe in order to perform field inspections on the Reservation. The PSP
should be amended to expressly provide that the State will seek tribal permission as a precondition to any effort to install observation wells on the Reservation.
On page 24 of the Tribe ' s Opening Comments, the Kaibab Tribe provided comments
regarding the development of mitigation measures; however, the PSP does not incorporated this
comment. The PSP should be revised to expressly include mitigation measures, and include the
Tribe's comments regarding mitigation.
Study Plan 6: LAND USE PLANS AND CONFLICTS
Section 6.1 Introduction.
On page 25 of the Tribe' s Opening Comments, the Kaibab Tribe requested that the State
expand the criteria for land use impacts. The PSP no longer has a section titled "Significance
9
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Criteria for Each Impact Topic." Nor is there a list of significance criteria or a section on land
use impacts in the land use plans. The PSP should be amended to expressly identify significance
criteria and land use impacts.

Section 6.6.1 Data Collection.
On page 25 of the Tribe's Opening Comments, the Kaibab Tribe stated that the State
must ask the Tribe for permission before any field inspections may occur on the Reservation and
that the study plans should expressly provide that the State will obtain all necessary tribal
permission. The PSP no longer has a section titled "Field Reconnaisance" but language similar
to that in the Draft Study Work Plan now reads "[fJield reconnaissance will include a physical
inspection of the Project area [instead of 'each alternative alignment']." PSP at 55. However,
this section fails to incorporate the Tribe's comment requiring tribal permission prior to any data
collection activities on the Reservation. The PSP should be amended to expressly require that
the State obtain tribal permission prior to any data collection activities on the Reservation.
On page 25 of the Tribe's Opening Comments, the Kaibab Tribe provided comments
regarding the development of mitigation measures ; however, the PSP does not incorporated this
comment. The PSP should be revised to expressly include mitigation measures, and include the
Tribe's comments regarding mitigation.

Study Plan 7: NOISE
Section 7.2.1 Goals and Objectives.
On page 26 of the Tribe's Opening Comments, the Kaibab Tribe stated that the
development of any mitigation measures regarding impacts to tribal lands must be made in
consultation with the Tribe, and suggested language for the amendment. The PSP did not
incorporate this comment. The only mention of mitigation measures is the statement that a
primary objective is to "[i]dentify what, if any, mitigation measures would be necessary to
protect human safety and other environmental resources at locations that may be affected by
Project noise." PSP at 59. The PSP should be revised to expressly include mitigation measures,
and include the Tribe's comments regarding mitigation.

Study Plan 8: PALEONTOLOGICAL RESOURCES
Section 8.4.3 Issues and Data Needs.
On page 26 of the Tribe's Opening Comments, the Kaibab Tribe stated that the work plan
must expressly provide that the State obtain tribal permission for all field survey and recordation
of paleontological resources. On page 64, the PSP states that the paleontological resource
analyses will include "[p ]erforming field inventory and recording paleontological resources
within the Project area." However, the PSP does not mention field work on the reservation, nor
does it acknowledge that the State must obtain permission from the Tribe before it may conduct
10
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any such work. The PSP should be amended to expressly provide that the State will obtain tribal
permission prior to the conduct of any data collection activities on the Reservation.
Section 8.6.2.3 Task 3 - Data Analyses.
On page 26 of the Tribe's Opening Comments, the Kaibab Tribe provided comments for
the mitigation procedures for paleontological resources. The PSP did not incorporate those
comments. Instead, the PSP now limits mitigation to the following: sampling, salvage,
rerouting and monitoring. PSP at 67. The monitoring provision only mentions the need for a
"qualified paleontologist on site," and fails to include either the Tribe as a monitor, or the Bureau
ofindian Affairs as a monitor. !d. The PSP should be amended to expressly incorporate the
Tribe ' s previous comments on mitigation procedures, and should also include the Tribe and the
Bureau of Indian Affairs among the monitors to be present on all paleontological sites.
Study Plan 9: RECREATION RESOURCES
Section 9.6.2 Methods for Preliminary Analysis and Preliminary Design.
On page 27 of the Tribe' s Opening Comments, the Kaibab Tribe stated that the Tribe 's
regulations and statutes must be included in mitigation measures. The PSP does not incorporate
the Tribe' s comments when discussing mitigation. See PSP at 74-7 5. The PSP should be
amended to expressly include migitation measures and to provide that the Tribe 's regulations
and statutes be included in the laws that will guide such mitigation measures .
Study Plan 10: SOCIOECONOMICS/WATER RESOURCE ECONOMICS
Section 10.2.1 Goals and Objectives.
On page 27 of the Tribe' s Opening Comments, the Kaibab Tribe stated that the study
plan "should include an additional issue for analysis of the recovery and reclamation of all
structures and facilities associated with the proposed project should it be only partially
constructed, or abandoned some in the future because it has become obsolete." The PSP states
that the study will be " [d]escribing any economic impacts related to mitigation/resource
management on the Kaibab Indian Reservation relative to the existing highway alternative."
PSP at 77. The State disagreed with the Tribe ' s study request on the grounds that the
Commission does not approve hydroelectric projects in the absence of approved and secure
funding by the licensee, and that the project may not be abandoned unless the State applies to the
Commission to surrender the license. PSP Att. B, Responses to Study Requests at 13 . The PSP
should clarify in the socioeconomics/water resource economics study that there will be no
project abandonment once funding is approved and without Commission approval to surrender
the license.
On page 27 of the Tribe 's Opening Comments, the Kaibab Tribe provided comments
regarding the development of mitigation measures ; however, the PSP does not incorporate this
11
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comment. The PSP should be revised to expressly include mitigation measures, and include the
Tribe's comments regarding mitigation. The minimal reference to mitigation measures fails to
include the Kaibab Tribe or the Bureau of Indian Affairs, PSP at 84, and the PSP should be
amended to expressly include the Tribe and the Bureau of Indian Affairs.
Study Plan 12: SPECIAL STATUS PLANT SPECIES
AND NOXIOUS WEED ASSESSMENT STUDY PLAN
Section 12.2 Study Description and Objectives(§ 5.11(d)(1)).
On page 32 of the Tribe's Opening Comments, the Kaibab Tribe stated that there should
be an express provision that the State obtain tribal permission to conduct research on the
Reservation. The PSP states that "[p ]lant surveys will provide baseline information about
existing conditions as well as detailed distribution and abundance information on each special
status plant species within the proposed project corridor." PSP at 93. However, the PSP fails to
acknowledge that the State may only conduct work on the Reservation by first obtaining tribal
permission to do so. Therefore, the PSP should be amended to acknowledge that the work will
occur on the Reservation, and tribal permission is required before that work may be conducted.
Additionally, the identification of the location of plants that are significant to the Tribe
should not be included in public documents associated with the proposed pipeline. The language
in the cultural resources study plan should also be incorporated in the vegetation community
mapping study plan such that all documentation should "be prepared for limited distribution to
only those Federal agencies, Tribes and SHPO offices responsible for managing cultural
resources and is not intended for public review or distribution." PSP at 24. Additionally, the
Kaibab Tribe retains the right to review and edit all portions of the report involving Kaibab
significant plants before the report is shared with the study team, other federal and state
agencies, and tribes. The PSP should acknowledge the Kaibab Tribe's right.
Interestingly, the PSP states that "[t]he extensive number of species considered to be
plants of cultural concern by the Kaibab Band of Paiute Indians will be reconsidered by the Tribe
to include only those species of particular importance and interest to the Tribe that are not
ubiquitous or abundant." PSP at 93; see also id. at 95 ("the list will be narrowed by the Tribe").
The Tribe has not agreed to reconsider its list of culturally significant plants, nor has the State
asked the Tribe to reconsider its list. This statement should be removed from the PSP until such
time as the Tribe has actually agreed to narrow its list of culturally significant plants. In the
meantime, the PSP should include the Tribe 's list of culturally significant plants in its entirety.
In addition, the statement on page 95 of the PSP that "the list will be narrowed by the Tribe to
include those species of particular importance and interest to the Tribal members," should be
amended to delete the phrase "Tribal members" and replace it with "Tribe."
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Section 12.6.3 Task 3 - Draft Report Preparation.
On page 30 of the Tribe ' s Opening Comments, the Kaibab Tribe stated that all mitigation
efforts should occur in consultation with the Tribe. While the PSP states the study plan will
include recommendations to avoid or minimize damage to plants, it fails to include the Tribe as
an entity for consultation on this issue. The PSP should be amended to expressly include the
Tribe in all mitigation consultation. Morever, the mitigation plan should include express
provisions for minimizing the spread of noxious weeds. In particular, the spread of tamarisk in
the project area should be addressed at the outset, such as by requiring that all equipment
working in areas already infested with tamarisks be washed prior to moving to an area that is not
infested.

Study Plan 13: SPECIAL STATUS WILDLIFE SPECIES AND HABITAT
On page 38 of the Tribe ' s Opening Comments, the Kaibab Tribe stated that tribal
permission must be obtained prior to the conduct of field reconnaissance on the Reservation.
The PSP breaks up the study plan by summarizing the Proposed Study and Methodology for
each species that is listed. Some species will require field surveys and some will not, as
described below; however, nowhere does the PSP acknowledge the need for tribal permission
prior to the conduct of any field surveys on the Reservation:
-The California Condor will require "ongoing coordination and monitoring." PSP at 103.
-The Mexican Spotted Owl will not require a field study. Id. at 104.
- The Southwestern Willow Flycatcher might require a field survey. !d. at 106.
-The Utah Prairie Dog would require field surveys. Id. at 107.
- The Yellow-billed Cuckoo would not require a field survey. !d. at 108.
-The Coral Pink Sand Dunes Tiger Beetle would not require a field survey. Id. at 109.
-The Desert Tortoise require a field survey. !d.
-The Black Footed Ferret would not require a field survey. Id. at 110.
- The Brown Pelican would not require a field survey. Id. at 111.
-The Chiricuhua Leopard Frog would not require a field survey. Id.
-The Hualapai Mexican Vole would not require a field survey. Id. at 112.
-The Relict Leopard Frog would not require a field survey. Id. at 113 .
-The Yuma Clapper Rail would not require a field survey. !d.
- Field studies are not proposed for the following species: Black Swift, American Bittern,
Fulvus Whistling Duck, White-Faced Ibis, Greater Sage Grouse, American Three-Toed
Woodpecker, Bobolink, mountain Plover, Dark Kangaroo Mouse, Spotted Bat, California
Leaf-nosed Bat, Big Free-tailed bat, house Rock Valley Chisel-toothed Kangaroo Rat,
Desert Night Lizard, Desert iguana, Mojave Rattlesnake, and the Speckled Rattlesnake.
Id. at 116-18.
.
-Field surveys would be utilized for the following species: Arizona toad, Great Plains
toad, Common Chuckwalla, Gila Monster, Sidewinder, Western Threadsnake, Zebratailed Lizard, Northern Sagebrush Lizard, Western Banded Gecko, Bald Eagle, Burrowing
Owl, Ferruginous Hawk, Lewis ' s Woodpecker, Long-billed Curelew, Northern Goshawk,
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Short Earred owl, Peregrine Falcon, Loggerhead Shrike, Fringed Myotis Bat, Allen' s Bigeared bat, Big Free-tailed Bat, Western Red Bat, Small-footed Myotis Bat, Long-eared
Myotis bat, Kit Fox, and the Pygmy Rabbit. !d. at 118-1 27.
There is no mention of field studies being performed on the Reservation nor is there mention of
obtaining tribal permission if there were to be a field study performed on the Reservation. The
PSP should expressly acknowledge that field work will be required on the Reservation, as well as
the need for tribal permission prior to the conduct of any field reconnaissance on the Reservation.
Study Plan 13 does not contain any mitigation development language. Consistent with the
comments on page 28 of the Tribe ' s Opening Comments, the PSP should be amended to include
the Tribe ' s suggested mitigation language.

Section 13.9.3.2 Proposed Study and Methodology.
Tthe PSP states that " [t]he Kaibab Band of Paiute Indians ' list of Wildlife of Cultural
Concern contains multiple species; the list will be narrowed by the Tribe to include those species
of particular importance and interest to Tribal members." PSP at 128. The Tribe has not agreed
to reconsider its list of culturally significant wildlife species, nor has the State asked the Tribe to
reconsider its list. This statement should be removed from the PSP until such time as the Tribe
has actually agreed to narrow its list of culturally significant wildlife species. In the meantime,
the PSP should include the Tribe ' s list of culturally significant plants in its entirety. In addition,
in the same statement on page 128 of the PSP, the phrase "Tribal members" should be deleted and
replaced with "Tribe."

Study Plan 14: TRANSPORTATION
Section 14.6.2.3 Task 3 - Data Analysis.
On page 31 of the Tribe ' s Opening Comments, the Kaibab Tribe made comments
regarding procedures for developing mitigation, however, the PSP fails to incorporate those
comments. The Tribe stated that tribal statutes and regulations as well as the Bureau of Indian
Affairs regulations should be included in the mitigation development. The PSP states that
"mitigation measures will be identified and developed to mitigate significant impacts." PSP at
136. However, the PSP fails to include tribal statutes and regulations as well as the Bureau of
Indian Affairs' regulations. The PSP should be amended to expressly include such statutes and
regulations.

Study Plan 15: VEGETATION COMMUNITY MAPPING
On page 31 of the Tribe ' s Opening Comments, the Tribe stated that it provided a list of
tribally significant plants. The potential impacts of the proposed pipeline on those plants must be
analyzed as part of the vegetation community mapping study. Additionally, the identification of
the location of plants that are significant to the Tribe should not be included in public documents
14
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associated with the proposed pipeline. The language in the cultural resources study plan should
also be incorporated in the vegetation community mapping study plan such that all documentation
should "be prepared for limited distribution to only those Federal agencies, Tribes and SHPO
offices responsible for managing cultural resources and is not intended for public review or
distribution." PSP at 24. Additionally, the Kaibab Tribe retains the right to review and edit all
portions of the report involving Kaibab significant plants before the report is shared with the
study team, other federal and state agencies, and tribes. The PSP should acknowledge the Kaibab
Tribe's right.
Study Plan 16: VISUAL RESOURCES
Section 16.6 Proposed Study Methodology (§5.11(d)(5)).
On page 32 of the Tribe's Opening Comments, the Kaibab Tribe stated that the
significance criteria for impacts to visual resources which constitute TCPs should include any
landscape modification which adversely affects the traditional use of the TCP. Although TCPs
are considered to be an area of"high visual sensitivity," PSP at 149, the PSP does not incorporate
a significance criteria to be any adverse affects to traditional use. The PSP should include
specific significance criteria for addressing impacts to visual resources, including TCPs.
Section 16.6.3.8 Mitigation Measures.
On page 33 of the Tribe's Opening Comments, the Kaibab Tribe proposed mitigation
measures; however, those comments were not incorporated into the PSP. The PSP states that the
mitigation measures will be based only upon state and Federal statutes and regulations. PSP at
152. The Kaibab Tribe, and the tribal statutes and regulations, are not included. Nor do the
mitigation measures include the Bureau of Indian Affairs among the agencies that will evaluate
the mitigation options. The PSP should be amended to include the Tribe's comments regarding
mitigation measures, and to include both the Tribe and the Bureau of Indian Affairs in all
mitigation efforts and evaluation.
On page 33 of the Tribe's Opening Comments, the Kaibab Tribe provided comments
regarding dependency items from other resources. There is no longer a section addressing
dependency items, nor is there any language addressing the Tribe's comments. The PSP should
be amended to address the Tribe ' s original comments and to explain how the visual resources
analysis will depend on items from other study plans.
Study Plan 17: SURFACE WATER QUALITY
Section 17.2.1 Goals and Objectives.
On page 33 of the Tribe's Opening Comments, the Kaibab Tribe suggested that the
analysis of impacts to groundwater resources should extend to all groundwater resources. The
PSP states that the goal of the water quality study is to determine potential impacts on surface
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water quality. PSP at 155. A listed objective of the study is to "[d]etermine how groundwater
resources would be quantitatively impacted by recharge associated with Project operation." !d.
However, despite the State's agreement that pipeline leaking should be part of the water quality
analysis, PSP Att. B, Responses to Study Requests at 14, the PSP does not expressly discuss the
water quality effects from possible leaking from the pipeline. See Tribe' s Opening Comments at
34. The PSP should be amended to take into account all impacts to water quality from the
construction, operation and maintenance of the proposed pipeline, including the impacts from
leaking.
Also on page 33 of the Tribe's Opening Comments, the Kaibab Tribe stated the water
quality impact area should include "groundwater aquifers that would be subject to water
deliveries or alterations in flow." However, the PSP fails to address this significant water quality
issue. The PSP should be amended to consider all water quality impacts to both surface water and
groundwater from the proposed pipeline.
Section 17.6.2.5 Task 5- Report Preparation.
On page 161 , the PSP contains some language addressing mitigation: "[f]ield
investigation activities and methods will be described, and data evaluations and results will be
presented. Results will be discussed with a focus on the study objectives. Conclusions, where
warranted, will be provided, and will address prevention or mitigation of potential impacts to
surface water quality." However, this language fails to incorporate the comments provided by the
Kaibab Tribe on mitigation measures on page 34 of the Tribe's Opening Comments. The PSP
should be amended to expressly provide for mitigation measures, and to incorporate the Tribe' s
comments regarding such measures.
Study Plan 18: SURFACE WATER RESOURCES
On page 28 of the Tribe's Opening Comments, the Kaibab Tribe stated that the State must
obtain permission from the Tribe prior to conducting aerial photographs over the Reservation.
The PSP no longer discusses aerial photographing. The PSP should be amended to clarify
whether aerial photography is planned, and should acknowledge the need to obtain tribal
permission prior to seeking to conduct aerial photography over the Reservation.
Section 18.6.4 Prepare a Technical Report.
On page 28 of the Tribe's Opening Comments, the Kaibab Tribe provided comments
regarding mitigation measures that were set forth in the PAD. The PSP does not include the
Tribe's comments. Moreover, the only language discussing mitigation measures states, " [a]
technical report will be prepared to document the impact analysis for water resources. The
technical report will include the following sections ... Mitigation and Monitoring - will
summarize mitigation and monitoring methods for the proposed Project." PSP at 166. Merely
describing mitigation and monitoring after-the-fact is inadequate. The PSP should specifically
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identify the mitigation measures that the State will undertake and should include the Tribe in all
aspects of mitigation affecting tribal interests.

Study Plan 19: WATER SUPPLY AND CLIMATE CHANGE
Section 19.4.3 Issues and Data Needs.
On page 27 of the Tribe' s Opening Comments, the Kaibab Tribe stated that the study of
the water supply from the Colorado River, in light of long-term drought, should be analyzed as
part of the analysis of the impacts of the proposed pipeline. In particular, the Tribe stated that the
study "should include other climate change issues, such as flooding, lower snow packs in the
Upper Basin of the Colorado River, precipitation occurring at different times of the year, and
warmer winters." The PSP states that the water supply and climate change study will analyze the
issues identified by the Tribe. PSP at 170-71 . In addition, the PSP states that it will use the
"Bureau of Reclamation CRSS model ... to determine potential effects on downstream water
rights such as those associated with the Navajo, Ute, Paiute, and Hopi tribes." !d. at 171. The
PSP should not limit its analysis of climate changes to downstream effects, since climate change
issues will affect upstream conditions as well.
Additionally, the PSP does not mention the Kaibab Tribe as a source of information on
streamflows and conditions in the Colorado River over time. The Tribe maintains such
information, and the PSP should be amended to acknowledge the Tribe as a source of streamflow
and river condition information.

Study Plan 20: WETLANDS

Al~D

RIPARIAN RESOURCES

Section 20.6.1 Introduction and Overall Approach.
On page 35 of the Tribe' s Opening Comments, the Kaibab Tribe stated that to the extent
the State intends to conduct data analysis, field surveys and any other reconnaissance on the
Reservation, the State must obtain the permission of the Tribe prior to doing so. On page 178, the
PSP states that "consultation with federal and state resources management agencies will be
performed." The PSP should be amended to include the Tribe and its resources management
agencies among those with whom the State will consult, and should also expressly acknowledge
the need to obtain tribal permission prior to conducting any data analysis, field surveys or any
other reconnaissance on the Reservation.

Section 20.6.2.3 Task 3 - Data Analyses.
On page 35 of the Tribe's Opening Comments, the Kaibab Tribe stated that an express
provision be inserted: "Although riparian areas may not be regulated as wetlands and other
jurisdictional waters, they are of interests because they provide important habitat for wildlife,
including refute and forage areas. This is also the case for wetlands that might not be considered
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jurisdictional waters." The PSP should expressly include impacts on riparian areas and
intermittent washes as part of the wetlands and riparian areas analyses.
On pages 35 and 36 of the Tribe's Opening Comments, the Kaibab Tribe noted that
limiting the analysis of riparian areas and wetlands to the test set forth in Rapanos v. United
States, 547 U.S. 715, 732-33 (2006), may be too limited. The PSP states that a "final baseline
GIS map will be produced that delineates jurisdictional wetlands and waterways and other nonjurisdictional wetlands and riparian areas within the Project area." PSP at 179. The PSP should
clarify that it is not limiting its analysis to the Rapanos test.
On page 37 of the Tribe's Opening Comments, the Kaibab Tribe stated that tribal statutes
and regulations must be included among those to which the State will adhere for mitigation
purposes. The Tribe also commented that the Bureau of Indian Affairs must be among the federal
agencies that work to develop mitigation options. The PSP language states: "The mitigation
measures will be based on applicable state and Federal [tribes were not included here] statutes
and regulations, past experience and best professional judgment to either satisfy the public
interest requirement. In some cases significant impacts may not be able to be mitigated. All
reasonably foreseeable mitigation options will be developed in consultation with and evaluated by
the Federal Energy Regulatory Commission, Bureau of Land Management, tribes, [Bureau of
Indian Affairs was not included here] and other responsible federal or other resource agencies and
factored into the respective decision documents." PSP at 180. The PSP should be amended
accordingly.

Study Plan 21: WILDLIFE RESOURCES
Section 21.4.3 Issues and Data Needs.
On page 37 of the Tribe's Opening Comments, the Kaibab Tribe stated that it was
providing a list of wildlife species of significance to the Tribe. On pages 184 and 185, the PSP
lists various data sources, but fails to either acknowledge the Tribe's list or incorporate it.
On page 38 of the Tribe's Opening Comments, the Kaibab Tribe stated that the work plan
must acknowledge the need to obtain tribal permission prior to the conduct of any field
reconnaissance on the Reservation. Not only does the PSP fail to acknowledge the need for tribal
permission for all studies the State wishes to conduct on the Reservation, it discusses the conduct
of "aerial orthophotography of the Project preferred and alternative alignments," and "[a ]erial
videography of the Project preferred alignment." PSP at 185. It is not clear why aerial
videography would be conducted only of the preferred alignment, and not of the alternative
alignment. The PSP should explain why aerial orthophotography will occur for both the preferred
and alternative alignments, yet aerial videography will occur only for the preferred alignment.
More importantly, the PSP should be amended to expressly acknowledge the need for tribal
permission for all field reconnaissance, including aerial reconnaissance, on the Reservation.
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Section 21.6.2.4 Task 4- Report Preparation.
On page 187, the PSP contains minimal mitigation language: "The technical
memorandum will include mitigation measures to reduce significant impacts resulting from the
Project." The Kaibab Tribe offered more extensive mitigation language on page 38 of the Tribe's
Opening Comments; however, none of those comments appear in the PSP. The PSP should be
amended to provide specific mitigation measures, including the comments provided in the Tribe's
Opening Comments.

CONCLUSION
On behalf of the Kaibab Band of Paiute Indians, we express our appreciation for the
opportunity to provide comments on the PSP. We look forward to continuing to work with the
Commission and the State on this significant endeavor.
Dated: November 25, 2008

Respectfully submitted,

Is/ Alice E. Walker
By: _______________________________
Alice E. Walker
Daniel E. Steuer
GREENE, MEYER & McELROY, P.C.
1007 Pearl Street, Suite 220
Boulder, Colorado 80302
Tel: 303- 442-2021
Fax: 303-444-3490
awalker(@QTeenelawver.com
dsteuer@ greenelavvyer. com
Attorneys for Kaibab Band of Paiute Indians
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P.O. Box466
Moab, UT 84532

Is/ D.A. Vitale
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UNITED STATES OF AMERICA
FEDERAL E ERGY REGULATORY COMMISSIO
Utah Board of Water Resources

tf-:r[oq

Project

o. P-12966-000

COMMENTS OF THE
KAIBAB BAND OF PAIUTE INDIANS REGARDING
THE REVISED STUDY PLAN FILED BY
UTAH BOARD OF WATER RESOURCES, FOR
LAKE POWELL HYDROELECTRIC PROJECT NO. 12966
On behalf of the Kaibab Band of Paiute Indians ("Kaibab Tribe"), we submit the following
comments on the Utah Board of Water Resources, Lake Powell Hydroelectric System, Revised
Study Plan In Accordance with 18 U.S. C. §5.11 , Project No. 12966 (Dec. 2008). The instant
comments incorporate and supplement the comments filed by the Kaibab Tribe on July 7, 2008
and ovember 25, 2008 in this matter. See Comments of the Kaibab Band of Paiute Indians
Regarding the Pre-Application Document Filed By the Utah Board of Water Resources, for Lake
Powell Hydroelectric Project No. 12966, and Comments of the Kaibab Band of Paiute Indians
Regarding the Scoping of Environmental Issues for the Proposed Lake Powell Pipeline Project,
FERC No. 12966, Utah and Arizona (July 7, 2008) ("Tribe 's Opening Comments"); Comments
of the Kaibab Band of Paiute Indians Regarding Revised Proposed Study Plan filed by Utah
Board of Water Resources, For Lake Powell Hydroelectric Project No. 12966 (Nov. 25 , 2008)
("Tribe's Second Comments"). For ease of reference, the Kaibab Tribe herein refers to the
Proposed Study Plan that was issued in August of2008 as "PSP," and the Revised Study Plan
that was issued in December of2008 as "RSP."

Study Plan 1: AIR QUALITY
On page 2 of the Tribe's Second Comments, the Kaibab Tribe requested that the PSP
expressly define the study area for the air quality studies in the study plan. The RSP includes a
very vague definition of the study area. The Kaibab Tribe reiterates its comment that the RSP
should expressly define the study area for the air quality studies in the study plan.

Section 1.4.3 Issues and Data Needs.
On page 2 of the Tribe's Second Comments, the Kaibab Tribe made a number of requests
regarding the breadth ofthe study area, an emissions inventory, and mitigation of impacts to air
quality. The RSP fails to address the Kaibab Tribe's comments, and the Tribe incorporates those
comments here. The Kaibab Tribe also requested that the study plan specifically identify the
Tribe's Ecology Code as a source of relevant resource management goals that should be
addressed by the new PSP. Tribe's Second Comments at 2. While the RSP indicates the
possible existence of tribal resource management goals, the Kaibab Tribe reiterates its comment
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that the RSP should be amended to specifically identify the Kaibab Tribe 's Ecology Code as a
source for resource management goals with respect to air quality.

Study Plan 2: AQUATIC RESOURCES
The RSP fail s to include a mitigation plan with respect to aquatic resources. The Kaibab
Tribe reiterates its comment that the aquatic resources study plan should include a plan for
mitigation. Tribe 's Second Comments at 3.

Study Plan 3: ARCHAEOLOGICAL
AND HISTORIC-ERA RESOURCES
In the PSP, Study Plan 3 was entitled "Cultural Resources," and included ethnographic
studies . The RSP now includes a separate study for ethnographic resources, and does not
include traditional cultural properties ("TCPs") in the archaeological and historic-era resources
study plan , instead including them in the new ethnographic resources study plan. While the
Kaibab Tribe agrees with this change, the Tribe objects to the last minute nature of the change,
which effectively permits the Tribe (and all other commenters) onl y one opportunity to comment
on such a major revision to the study plans. The Kaibab Tribe requests that it be afforded
another opportunity for comment after the next iteration of the study plans are issued.

Section 3.2 Study Description and Objectives and Information to be Obtained
(§5.11 (d)(l )).
On page 5 of the Tribe ' s Second Comments, the Kaibab Tribe noted that the PSP failed
to list the Archeological Resources Protection Act, 16 U.S.C. §§ 470aa to 470mm ("ARPA")
among the various federal statutes with which the cultural resources study will comply. The
RSP similarly fails to list ARPA, even though the RSP discusses treatment of archeological sites
at length. The RSP should be amended to explicitly include ARPA in the list of federal statutes
with which the study must comply. The RSP also fails to include the executive orders and
National Park Service bulletins suggested by the Tribe. The Kaibab Tribe reiterates those
comments here. The Tribe also requested that the PSP acknowledge that consultation with tribes
other than the Kaibab Tribe should be included. The Tribe reiterates that request.

Section 3.4.1 Existing Information and Additional Information Needs (§5.11(d)(3)),
Overview and Background.
The PSP included references to "Anasazi, Paiute, Fremont, and earlier Archaic cultures."
On page 5 of the Tribe ' s Opening Comments, the Tribe commented that use ofthese terms was
misleading, and the Tribe requested that the study plan eliminate these references and replace
them with references to specific time periods and the dominant style of life that prevailed during
the identified time periods . The RSP contains the same references, and the Tribe reiterates its
comment that the terms should be replaced with more appropriate terms.
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Section 3.4.2 Primary Data Needed.
This section discusses the perforn1ance of field surveys "once the south alignment is
finalized." RSP at 23. Any surveys perforn1ed in the course of these studies must be performed
for all identified alternative alignments, not just the south alignment, and the RSP should be
amended accordingly. The RSP also fails to acknowledge the Kaibab Tribe 's comment that the
study plan should specifically include affected Indian tribes as experts in the identification of
cultural resources and the development of measures to mitigate damages to them. The RSP
should be amended to acknowledge this.
Section 3.4.3 Secondary Data Needed.
On page 6 of the Tribe's Second Comments, the Tribe commented that in order for the
State or its contractors to examine documents held in tribal offices, the State must develop
engagement protocols which address the procedures for sharing culturally sensitive data.
Furthermore, the State should not limit its examination of tribal documents to those maintained
by the Kaibab Tribe, but should include all of the Indian tribes potentially affected by the
proposed pipeline. The Tribe reiterates those comments here.
Section 3.6.1 Introduction and Overall Approach.
The PSP indicated that analysis of impacts to cultural resources would be undertaken
after all agencies involved, including the Kaibab Tribe, agreed to a joint programmatic
agreement. The Kaibab Tribe commented that the Tribe is the principal entity that can determine
how to treat archaeological sites, artifacts and human remains. Tribe's Second Comments at 6.
The RSP does not mention any programmatic agreement, instead merely including "consultation
between FERC designated ative American Tribes (claiming ancestral affiliation) to identify
issues concerning archaeological and historic-area resources." RSP at 25 . The Kaibab Tribe
repeats its comment that the Tribe is the principal entity that can determine how to treat
archaeological sites, artifacts and human remains, and the RSP should expressly acknowledge
this fact, since consultation to "identify issues" is insufficient to protect such resources.
The Kaibab Tribe reiterates its previous comments regarding the description of the
impact area including all impacts from fugitive dust, as the RSP fails to incorporate or address
these comments. See Tribe's Second Comments at 6.
Section 3.6.3.1 Monitoring.
On page 3 of the Tribe's Second Comments, the Kaibab Tribe stressed that the study plan
should require tribal monitors to oversee the conduct of the studies and all field work. While the
RSP discusses monitoring of construction activities, RSP at 28, it fails to mention the need for
tribal monitors. The Kaibab Tribe is the principal entity that can detern1ine how to treat
archaeological sites, artifacts and human remains. Other Indian tribes will have special
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knowledge in other areas of the proposed pipeline. The RSP should specifically acknowledge
the need for tribal monitors for all study, field work and construction activities.
Section 3.6.3.2 Traditional Cultural Properties.

The RSP notes the sensitive nature ofTCPs, yet indicates that such sensitivity requires
cooperation between the Contractor, the Utah State Water Board, and the Project Consulting
Archaeologist/Ethnographer, with no mention of Indian tribes. RSP at 28-29. The RSP should
be revised to expressly provide that Indian tribes are the principal entities to determine the
cultural significance of a TCP and only the affected Indian tribes can recommend culturally
appropriate mitigation and management.
Section 3.6.3.3 Discovery.

The RSP provides that upon discovery of archaeological, historic and paleontological'
resources in the course of construction, the construction project manager must stop all work.
Thereafter, the State must notify and consult with the State Historic Preservation Officer
("SHPO") and the Advisory Council on Historic Preservation regarding the appropriate
procedure to address such discovery. RSP at 29. owhere in this section does the RSP include
the Kaibab Tribe or any other Indian tribe among those with whom the State must consult in the
event of such discovery. As stated above, the Kaibab Tribe is the principal entity with expertise
regarding the protection of all archaeological, historic and paleontological resources in the
vicinity of the proposed pipeline. The omission ofthe Tribe from the authorities with which the
State must consult is inexcusable. The RSP should be amended to expressly require that the
State must consult with the Kaibab Tribe and any other Indian tribe on how to handle
archaeological, historic and paleontological resources discovered in the course of the
construction of the proposed pipeline.
Section 3.6.3.4 Discovery of Human Remains.

As with discovery generally, the RSP inexcusably fails to include the Kaibab Tribe and
other Indian tribes as among the authorities with whom the State must consult in the event of the
discovery of human remains in the course of the construction of the proposed project. The
Native American Graves Protection and Repatriation Act expressly provides that consultation
with tribes is not only required, but is paramount. 25 U.S.C. § 3002(d)(1). Moreover, Executive
Order No. 13007,6 1 Fed. Reg. 26771 (1996), provides:
(a) Each executive branch agency with statutory or
administrative responsibility for the management of Federal lands

'Notably, Study Plan 8: Paleontological Resources, addresses paleontology, and it
appears to be repetitive, if not inconsistent, to also address paleontological resources in the
archaeological and historic-era resources study plan.
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shall, as appropriate, promptly implement procedures for the
purposes of carrying out the provisions of section 1 of this order,
including, where practicable and appropriate, procedures to ensure
reasonable notice is provided ofproposed actions or land
management policies that may restrict future access to or
ceremonial use of, or adversely affect the physical integrity of,
sacred sites. In all actions pursuant to this section, agencies shall
comply with the Executive memorandum of April 29, 1994,
"Government-to-Government Relations with Native American
Tribal Governments."
(b) Within 1 year of the effective date of this order, the
head of each executive branch agency with statutory or
administrative responsibility for the management of Federal lands
shall report to the President, through the Assistant to the President
for Domestic Policy, on the implementation of this order. Such
reports shall address, among other things, (i) any changes
necessary to accommodate access to and ceremonial use of Indian
sacred sites; (ii) any changes necessary to avoid adversely
affecting the physical integrity of Indian sacred sites; and (iii)
procedures implemented or proposed to facilitate consultation
with appropriate Indian tribes and religious leaders and the
expeditious resolution of disputes relating to agency action on
Federal lands that may adversely affect access to, ceremonial use
of, or the physical integrity of sacred sites.
Executive Order o. 13007,61 Fed. Reg. 26771 (1996). Informing and including affected
Indian tribes is, therefore, paramount and the RSP should be revised to expressly acknowledge
these requirements.
3.6.5.1 Significance Criteria for Cultural Resources, and Section 3.6.3.2 Mitigation of
Potential Impacts.

The Tribe previously commented that only Indian tribes may determine the significance
of cultural resources for them and their cultures, which is a separate and distinct process from the
determination by archaeologists and historians of the science value of physical remains. Tribe's
Second Comments at 7. owhere in the RSP in the discussion of the significance criteria is the
Kaibab Tribe, or any other Indian tribe, mentioned. The Tribe reiterates its comment that the
RSP should expressly state that tribal involvement in the development of significance criteria is
critical and will occur.
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Section 3.6.4 Analysis of Cumulative Impacts.
The Kaibab Tribe reiterates its comment that the RSP should require that the cumulative
impact analysis for the cultu~al resources study should adhere to the procedures set forth in Final
Environmental Impact Statement for the Nevada Test Site and Off-Site Locations in the State of
Nevada, vol. 1, App. G (Aug. 1996), available at http://www.globalsecurity.org/wmd/library
/report/enviro/eis-0243 (last visited Jan. 4, 2009). Tribe ' s Second Comments at 7.
3.6.5 Report Preparation.
The Kaibab Tribe reiterates its comment that the RSP should indicate that the Kaibab
Tribe retains the right to review and edit all portions of the report involving Kaibab tribal
resources before the report is shared with the study team, other federal and state agencies, and
other tribes.

3.7 Schedule and Level of Effort (§5.11(d)(6)).
The Kaibab Tribe reiterates its comment that the concept of "appropriate experience"
must be defined. Furthermore, the PSP should reflect that Indian tribes retain the right to
approve cultural anthropologists who work with them.
Study Plan 5: GROUNDWATER RESOURCES
In the Tribe ' s Opening Comments and in the Tribe's Second Comments, the Kaibab
Tribe provided substantial comments on the analysis of impacts to groundwater resources. The
RSP does not appear to incorporate any of the changes suggested by the Tribe in its previous
comments. The Kaibab Tribe reiterates those comments here. The RSP should be amended to
incorporate the Tribe's prior comments. See Tribe' s Opening Comments at 23-24; Tribe's
Second Comments at 8-9.
Study Plan 6: LAND USE PLANS AND CONFLICTS
Section 6.6.1 Data Collection.
The RSP fails to incorporate the Kaibab Tribe's comment that the State must obtain tribal
permission prior to entering any tribal land during field reconnaissance. See Tribe ' s Second
Comments at 10. The Tribe requests that the RSP be modified to specifically acknowledge that
tribal permission is required before any field reconnaissance is performed on tribal lands.
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Study Plan 7: NOISE
Section 7.2.1 Goals and Objectives.
On page 26 ofthe Tribe 's Opening Comments and again on page 10 of the Tribe's
Second Comments, the Kaibab Tribe stated that the development of any mitigation measures
regarding impacts to tribal lands must be made in consultation with the Tribe, and suggested
language for the amendment on page 26 of the Tribe's Opening Comments. The RSP fails to
incorporate this comment. The only mention of mitigation measures is the statement that a
primary objective is to " [i]dentify what, if any, mitigation measures would be necessary to
protect human safety and other environmental resources at locations that may be affected by
Project noise." RSP at 71. The RSP should be revised to expressly include mitigation measures,
and include the Tribe's comments regarding mitigation.

Study Plan 8: PALEONTOLOGICAL RESOURCES
Section 8.4.3 Issues and Data Needs.
On page 10 of the Tribe 's Second Comments, the Kaibab Tribe reiterated its prior
comment that the RSP should expressly acknowledge that the State must obtain pem1ission from
the Tribe prior to performing any field work on the Reservation. The RSP should be amended to
include this acknowledgment.

Section 8.6.2.3 Task 3 - Data Analyses.
On page 26 of the Tribe 's Opening Comments and again on page 11 of the Tribe 's
Second Comments, the Kaibab Tribe provided comments for the mitigation procedures for
paleontological resources. The RSP fails to incorporate those comments. Instead, the RSP
limits mitigation to the following: sampling, salvage, rerouting and monitoring. RSP at 83-84.
The monitoring provision continues to fail to include either the Kaibab Tribe as a monitor, or the
Bureau of Indian Affairs as a monitor. The RSP should be amended to expressly incorporate the
Tribe 's previous comments on mitigation procedures, and should also include the Tribe and the
Bureau of Indian Affairs among the monitors to be present on all paleontological sites.

Study Plan 9: RECREATION RESOURCES
Section 9.6.2 Methods for Preliminary Analysis and Preliminary Design.
On page 27 of the Tribe 's Opening Conm1ents and again on page 11 of the Tribe 's
Second Comments, the Kaibab Tribe stated that the Tribe 's regulations and statutes must be
included in mitigation measures. The RSP does not incorporate the Tribe's comments when
discussing mitigation. See RSP at 90-91 . The RSP should be amended to expressly include
mitigation measures and to provide that the Tribe 's regulations and statutes be included in the
laws that will guide such mitigation measures.
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Study Plan 10: WATER RESOURCE
ECONOMICS/SOCIOECONOMICS
Section 10.2.1 Primary Goals and Objectives.
On page 27 of the Tribe's Opening Comments and again on pages II and 12 ofthe
Tribe's Second Comments, the Kaibab Tribe stated that the study plan "should include an
additional issue for analysis of the recovery and reclamation of all structures and facilities
associated with the proposed project should it be only partially constructed, or abandoned some
in the future because it has become obsolete." The State disagreed with the Tribe ' s study request
on the grounds that the Commission does not approve hydroelectric projects in the absence of
approved and secure funding by the licensee, and that the project may not be abandoned unless
the State applies to the Commission to surrender the license. PSP Att. B, Responses to Study
Requests at 13. The RSP should clarify in the socioeconomics/water resource economics study
that there will be no project abandonment once funding is approved and without Commission
approval to surrender the license.
On page 27 of the Tribe's Opening Comments and again on page 12 of the Tribe's
Second Comments, the Kaibab Tribe provided comments regarding the development of
mitigation measures; however, the RSP does not incorporate this comment. The RSP should be
revised to expressly include mitigation measures, and include the Tribe ' s comments regarding
mitigation. The minimal reference to mitigation measures fails to include the Kaibab Tribe or
the Bureau of Indian Affairs, PSP at 105, and the RSP should be amended to expressly include
the Tribe and the Bureau of Indian Affairs.

Study Plan 12: SPECIAL STATUS PLANT SPECIES
AND NOXIOUS WEED ASSESSMENT STUDY PLAN
Section 12.2 Study Description and Objectives (§5.11(d)(1)).
On page 12 ofthe Kaibab Tribe ' s Second Comments, the Tribe objected to the statement
in the PSP that states that " [t]he extensive number of species considered to be plants of cultural
concern by the Kaibab Band of Paiute Indians will be reconsidered by the Tribe to include only
those species of particular importance and interest to the Tribe that are not ubiquitous or
abundant. " See PSP at 93 ; see also id. at 95 ("the list will be narrowed by the Tribe"). The
Tribe commented that it has not agreed to reconsider its list of culturally significant plants, nor
has the State asked the Tribe to reconsider its list, and recommended that this statement be
removed from the study plan until such time as the Tribe has actually agreed to narrow its list of
culturally significant plants. See Tribe' s Second Comments at 12.
The RSP continues to state that "[t]he extensive number of species considered as plants
of cultural concern by the Kaibab Band of Paiute Indians will be reconsidered by the Tribe to
include only those plants of pa0:icular importance and interest to the Tribe that are not ubiquitous
or abundant." RSP at 118 ; see also RSP at 120. The Kaibab Tribe reiterates its objection to this
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statement. The RSP should include the Tribe's list of culturally significant plants in its entirety
until such time as the Tribe has agreed to narrow its list. In addition, the statement on page 120
of the RSP that "the list of species to be addressed by species-specific surveys will be narrowed
in coordination with the Tribe to include those species of pmiicular importance and interest to
Tribal members" should be amended to delete the phrase "Tribal members" and replace it with
"Tribe." See Tribe's Second Comments at 12.

Section 12.6.3 Task 3 - Draft Report Preparation.
On page 30 of the Tribe's Opening Comments and again on page 13 ofthe Tribe's
Second Comments, the Kaibab Tribe stated that all mitigation efforts should occur in
consultation with the Tribe. While the RSP states the study plan will include recommendations
to avoid or minimize damage to plants, RSP at 124, it continues to fail to include the Tribe as an
entity for consultation on this issue. The RSP should be amended to expressly include the Tribe
in all mitigation consultation. The Kaibab Tribe also reiterates its comment that the mitigation
plan should include express provisions for minimizing the spread of noxious weeds. See Tribe's
Second Comments at 13.

Study Plan 13: SPECIAL STATUS WILDLIFE SPECIES AND HABITAT
Section 13.9.3.2 Proposed Study and Methodology.
Like the PSP, the RSP states that "[t]he Kaibab Band of Paiute Indians ' list of Wildlife of
Cultural Concem contains multiple species; the list will be narrowed by the Tribe to include
those species of particular importance and interest to Tribal members." RSP at 164; accord PSP
at 128. The Tribe has not agreed to reconsider its list of culturally significant wildlife species,
nor has the State asked the Tribe to reconsider its list. This statement should be removed from
the RSP until such time as the Tribe has actually agreed to narrow its list of culturally significant
wildlife species. In the meantime, the RSP should include the Tribe ' s list of culturally
significant wildlife species in its entirety. In addition, in the same statement on page 164 ofthe
RSP, the phrase "Tribal members" should be deleted and replaced with "Tribe."

Study Plan 14: TRANSPORTATION
Section 14.6.2.3 Task 3 -Data Analysis.
On page 31 of the Tribe ' s Opening Comments and again on page 14 ofthe Tribe 's
Second Comments, the Kaibab Tribe made comments regarding procedures for developing
mitigation measures; however, the RSP fails to incorporate those comments. The Tribe stated
that tribal statutes and regulations as well as the Bureau of Indian Affairs regulations should be
included in the development of mitigation measures . Like the PSP, the RSP states that
"mitigation measures will be identified and developed to mitigate significant impacts." RSP at
175; PSP at 136. However, like the PSP, the RSP fails to include tribal statutes and regulations
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as well as the Bureau of Indian Affairs' regulations. The RSP should be amended to expressly
include all such statutes and regulations.

Study Plan 15: VEGETATION COMMUNITY MAPPING
Section 15.6.3 Task 3: Field Checking/Verification.
The RSP states that " [p]lant species of cultural interest to the Kaibab Band ofPaiute
Indians that are common regionally may be addressed as part of the vegetation community
mapping study, as determined in coordination with the Tribe. " RSP at 180. The word "may" in
this sentence should be changed to "will."

Section 15.6.5 Task 5: Prepare Study Report.
The Kaibab Tribe reiterates its comment that the identification of the location of plants
that are significant to the Tribe should not be included in public documents associated with the
proposed pipeline. Tribe 's Second Comments at 14-15. The language in the cultural resources
study plan should also be incorporated in the vegetation community mapping study plan such
that all documentation should "be prepared for limited distribution to only those consulting
Federal and state agencies, Tribes and SHPO offices responsible for managing archaeological
and historic-era resources and is not intended for public review or distribution." RSP at 32.
Additionally, the Kaibab Tribe reiterates its comment that it retains the right to review and edit
all portions of the report involving Kaibab Tribe significant plants before the report is shared
with the study team, other federal and state agencies, and tribes. The RSP should acknowledge
the Kaibab Tribe's right.

Study Plan 16: VISUAL RESOURCES
Section 16.3.2 Tribal Goals.
The RSP states that "[s]pecific tribal goals and objectives for visual resources have not
been identified." RSP at 186. This statement is inconect. On page 32 of the Kaibab Tribe 's
Opening Comments and on page 15 of the Tribe's Second Comments, the Tribe specifically
stated that "the significance criteria for impacts to visual resources which constitute TCPs
[traditional cultural properties] should include any landscape modification which adversely
affects the traditional use of the TCP." Thus, the Tribe did identify specific goals and objectives
for protecting visual resources that constitute TCPs . The RSP should be amended to conectly
acknowledge that protection of visual resources that are TCPs is a tribal goal for avoiding
adverse impacts to visual resources.
The Kaibab Tribe appreciates the provision in the RSP that the study team "will work in
close consultation with the appropriate tribal governments in the Project area to identify sensitive
cultural landscapes and assess potential visual impacts on those areas." RSP at 186.
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Study Plan 17: SURFACE WATER QUALITY
Section 17.2.1 Goals and Objectives.
The Kaibab Tribe reiterates its comment that the potential effects of leaking from the
buried pipeline should be part of the surface water quality impacts analysis. See Tribe's
Opening Comments at 33 ; Tribe 's Second Comments at 16. The surface water quality study
should take into account all impacts to water quality from the construction, operation and
maintenance of the proposed pipeline, including impacts from leaking.

Section 17.6.2.5 Task 5- Report Preparation.
On page 202, the RSP states that, " [f]ield investigation activities and methods will be
described, and data evaluations and results will be presented. Results wil l be discussed with a
focus on the study objectives. Mitigation measures wi ll be documented in a mitigation plan
incorporated as a section ofthe technical report. Conclusions, where warranted, will be
provided, and will address prevention or mitigation of potential impacts to surface water
quality." However, this language fails to incorporate the comments provided by the Kaibab
Tribe on mitigation measures on page 34 of the Tribe 's Opening Conm1ents, and restated on
page 16 of the Tribe 's Second Conm1ents. The RSP should be amended to incorporate the
Tribe's comments regarding mitigation measures, specifically, the inclusion of the Kaibab Tribe
in the development of all mitigation measures.

Study Plan 18: SURFACE WATER RESOURCES
Section 18.6.4 Task 3 -- Prepare a Technical Report.
On page 28 ofthe Tribe's Opening Comments and again on pages 16 and 17 of the
Tribe 's Second Conm1ents, the Kaibab Tribe provided comments regarding mitigation measures
that were set forth in the PAD . The RSP does not include the Tribe 's conm1ents. Moreover, the
only language discussing mitigation measures states that the report "will sunm1arize potential
mitigation and monitoring methods for the proposed Project." RSP at 213. Merely describing
mitigation and monitoring after-the-fact is inadequate. The Kaibab Tribe reiterates its comment
that the RSP should specifically identify the mitigation measures that the State will undertake
and should include the Tribe in all aspects of mitigation affecting tribal interests.

Study Plan 19: WATER SUPPLY AND CLIMATE CHANGE
Section 19.4.3 Issues and Data Needs.
On page 219, the RSP states that water supply and climate change analyses will include
" [t]he effects of the long-term drought affecting the Colorado River water supply [that] will be
assessed to determine the associated effects on the proposed LPP diversion." It appears that the
water supply and climate change study is the only study proposed which will attempt to take into
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consideration the potentially reduced flows in the Colorado River as a result of drought and other
effects of climate change below Lake Powell. However, because of the critical cultural
importance ofthe Colorado River to the Kaibab Tribe, all of the study plans that deal with water
supply and tribal cultural issues should include the effects of drought-induced flow reductions in
the Colorado River. The Kaibab Tribe reiterates the importance of environmental and cultural
studies below Glen Canyon Dam in order to evaluate any possible impact as a result of the
proposed Lake Powell Pipeline.
In the Tribe 's Second Comments, the Kaibab Tribe stated that the study plan should be
amended to acknowledge the Tribe as a source of streamflow and river condition information, in
light of the Tribe's special standing relative to the Colorado River. Tribe's Second Conm1ents at
17. The Kaibab Tribe is a stakeholder member of the Federal Advisory Committee designated as
the Glen Canyon Dam Adaptive Management Work Group ("AMWG"), along with the
Havasupai Tribe, the Hualapai Tribe, the Hopi Tribe, the Navajo ation, and the Pueblo of Zuni.
As such, the Tribes have formally committed to providing advice and recommendations to the
Secretary of the Interior relative to the operation of Glen Canyon Dam in accordance with the
criteria and operating plans specified in Section 1804 of the Grand Canyon Protection Act of
October 30, 1992, Pub. L. o. 102-575, and under other applicable authority, in order to protect
and mitigate adverse impacts to Grand Canyon National Park and the Glen Canyon ational
Recreation Area. Consistent with the Kaibab Tribe ' s special standing relative to the Colorado
River and its advisory role as a member of the AMWG, it is the Tribe's position that the analysis
ofwater supply issues in the mainstream of the Colorado River should analyze any differences in
water quality below Glen Canyon Dam that occur as a result of the structure withdrawing Lake
Powell water, which will be in very close proximity to the dam, and which may cause
downstream fluxes or permanent changes in water temperature and composition, with and
witho ut potential effects from climate change. Moreover, the study plan should specifically
identify the Kaibab Tribe as having special information relative to the Colorado River and the
Tribe should be included among information sources.

Study Plan 20: WETLANDS AND RIPARIAN RESOURCES
Section 20.4.3 Issues and Data Needs.
On page 35 of the Tribe's Opening Comments and again on page 17 of the Tribe's
Second Comments, the Kaibab Tribe stated that to the extent the State intends to conduct data
analysis, field surveys and any other reconnaissance on the Reservation, the State must obtain
the permission of the Tribe prior to doing so. On page 231 , the RSP states that "[h]igh resolution
aerial photography that can be georegistered to the project footprint for GIS evaluation will be
necessary for identifying and evaluating wetlands, riparian areas, and jurisdictional waters,
particularly in areas not accessible for field surveys. Video coverage of portions of the study
area filmed during recent helicopter surveys wi ll assist in mapping of wet lands, riparian areas,
and jurisdictional waters." Yet the RSP continues to fail to acknowledge the need for tribal
permission prior to any aerial activity over the Reservation. The RSP should expressly
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acknowledge the need to obtain tribal permission prior to conducting any data analysis, field
surveys or any other aerial or ground reconnaissance on the Reservation.

Section 20.6.1 Introduction and Overall Approach.
On page 232, the PSP states that "consultation with federal and state resource
management agencies will be performed." The RSP should be amended to include the Tribe and
its resource management agencies among those with whom the State will consult.

Section 20.6.2.3 Task 3 - Data Analyses.
On page 35 of the Tribe's Opening Conm1ents and again on pages 17 and 18 ofthe
Tribe' s Second Comments, the Kaibab Tribe stated that an express provision be inserted:
"Although riparian areas may not be regulated as wetlands and other jurisdictional waters, they
are of interests because they provide important habitat for wildlife, including refute and forage
areas. This is also the case for wetlands that might not be considered jurisdictional waters ."
The RSP does not include such language, and should be amended to expressly include impacts
on riparian areas and intermittent washes as part of the wetlands and riparian areas analyses.
On pages 35 and 36 of the Tribe's Opening Conm1ents and again on page 18 of the
Tribe ' s Second Comments, the Kaibab Tribe noted that limiting the analysis of riparian areas
and wetlands to the test set forth in Rapanos v. United States , 547 U.S. 715, 732-33 (2006), may
be too limited. The RSP states that a " final baseline GIS map will be produced that delineates
jurisdictional wetlands and waterways and other non-jurisdictional wetlands and riparian areas
within the Project area. " RSP at 233 ; see RSP at 227 (relying on June 2007 Guidance on
Rapanos Decision). The RSP should clarify that it is not limiting its analysis to the Rapanos
test.
Section 20.6.2.5 Task 5- Mitigation Plan Preparation.
On page 37 ofthe Tribe 's Opening Comments and again on page 18 of the Tribe's
Second Comments, the Kaibab Tribe stated) hat tribal statutes and regulations must be included
among those to which the State will adhere for mitigation purposes. The Tribe also commented
that the Bureau of Indian Affairs must be among the federal agencies that work to develop
mitigation options. Nevertheless, the RSP continues to omit the Tribe and the Bureau oflndian
Affairs. Its language states: "The mitigation measures will be based on applicable state and
Federal statutes and regulations, past experience and best professional judgment to either satisfy
a legal requirement or to satisfy the public interest requirement. In some cases significant
impacts may not be able to be mitigated. All reasonably foreseeable mitigation options will be
developed in consultation with and evaluated by the Federal Energy Regulatory Conm1ission,
Bureau of Land Management, tribes, and other responsible federal or other resource agencies
and factored into the respective decision documents." RSP at 235. The RSP should be amended
to expressly acknowledge the need to adhere to all tribal statutes and regulations, as well as the
regulations ofthe Bureau of Indian Affairs.
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Study Plan 21: WILDLIFE RESOURCES
Section 21.4.3 Issues and Data Needs.
On page 37 ofthe Tribe's Opening Comments and again on page 18 of the Tribe's
Second Comments, the Kaibab Tribe stated that it was providing a list ofwi1dlife species of
significance to the Tribe. On pages 238 and 238, the RSP lists various data sources, but fails to
either acknowledge the Tribe ' s list or incorporate it.
The RSP discusses the conduct of "aerial videography of the Project south alignment,"
and " [a]erial orthophotography of the Project south and alternative alignments." RSP at 238-39 .
On page 38 ofthe Tribe 's Opening Comments and again on page 18 of the Tribe 's Second
Comments, the Kaibab Tribe noted that it is not clear why aerial videography would be
conducted only ofthe south alignment, and not ofthe alternative alignment. The RSP should
explain why aerial orthophotography will occur for both the south and alternative alignments, yet
aerial videography will occur only for the south alignment.

Section 21.6.2.4 Task 4 - Report Preparation.
On page 241 , the RSP contains minimal mitigation language: "The study report will
include mitigation measures to address significant impacts resulting from the Project. The study
report will incorporate a mitigation plan to document mitigation measures identified to avoid,
minimize or reduce impacts on wildlife resources. The conclusions may include
recommendations that could affect Project design. Variances from the study plan will be
summarized and documented in the study report." This mitigation language is slightly more
extensive than the language included in on page 187 of the PSP. The Kaibab Tribe offered more
extensive mitigation language on page 38 of the Tribe ' s Opening Comments, and to the extent
the expanded mitigation language in the RSP is intended to include the Tribe's mitigation
recommendation, the RSP should acknowledge that it is responding to the comments provided in
the Tribe's Opening Comments. Otherwise, the RSP should be amended to include the
mitigation language offered by the Tribe in the Tribe 's Opening Comments.

Study Plan 22: ALTERNATIVES DEVELOPMENT
The RSP states that the goal ofthe development of alternatives to the proposed project is
to "describe possible combinations of water supply components that could be used to develop
alternatives to meet water demands for the Project pmiicipants." RSP at 244. From that
analysis, the State wi ll " [d]evelop a o Action Alternative and one Action Alternative in
addition to the Proposed Act. " RSP at 244. This stated goal fails to acknowledge the Kaibab
Tribe's comment that "the analysis of reasonable and prudent alternatives should include a
potential pipeline route that would entirely follow the Navajo-McCullough Transmission Line
even as it crosses the southeast comer of the Kaibab Indian Reservation, as opposed to the route
proposed in the PAD which deviates from the Navajo-McCullough Transmission Line in order to
14
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entirely avoid the Reservation." Tribe's Opening Comments at 2. Whether adherence to the
Navajo-McCullough Transmission Line in its entirety is a variation ofthe preferred alternative,
or is analyzed as a separate alternative, the RSP should study it as part of the alternatives
analysis. The Tribe 's additional comments bear repeating here:
The selection of the appropriate route for the proposed pipeline can
only occur after the conduct of various studies mandated by the
Commission's licensing regulations, as well as the National
Environmental Policy Act, 42 U.S.C. §§ 4321-70a ("NEPA") and
its implementing regulations. Chief among the requirements of
NEPA, is the analysis and study of all reasonable and prudent
alternatives. 42 U.S.C. § 4332(2)(C)(iii); 40 C.F.R. § 1502.14(a).
Other routes will likely be studied as reasonable and prudent
alternatives to the southern route, and, therefore, the PAD 's
identification of a single pipeline route should not be viewed as
identifying the only possible way by which the State may transp01i
water from Lake Powell to St. George and Cedar City. Indeed, the
PAD plainly states that the utility corridor along Utah State
Highway 89 in the Grand Staircase-Escalante National Monument
"may be a possible route for the Lake Powell Pipeline, subject to
NEPA analysis. " PAD at 6-4. The same NEPA analysis should
apply to a possible route for the proposed pipeline along Arizona
State Highway 389 as it crosses the Kaibab Indian Reservation.
Similarly, the analysis of reasonable and prudent alternatives
should include a potential pipeline route that would entirely follow
the Navajo-McCullough Transmission Line even as it crosses the
southeast comer of the Kaibab Indian Reservation, as opposed to
the route proposed in the PAD which deviates from the avajoMcCullough Transmission Line in order to entirely avoid the
Reservation.
Tribe 's Opening Comments at 2-3. A full and complete understanding of the land use and
environmental impacts of the proposed pipeline can only be achieved if all reasonable and
prudent alternatives are analyzed. See RSP at 246. The Kaibab Tribe can only make an
informed decision regarding the route it prefers for the proposed pipeline if the full panoply of
information regarding each of the potential pipeline routes is before it. The RSP gives no reason
for abandoning the Navajo-McCullough Transmission Line, and it should not be abandoned.
The RSP should be amended accordingly.

Study Plan 23: ETHNOGRAPHIC RESOURCES
This is a new section of the RSP that has been segregated from the cultural resources
study plan contained in the PSP. As stated above regarding the archaeological and historic-era
resources study plan, the Kaibab Tribe believes that treating archaeology and ethnography
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separately is appropriate. See Tribe's Second Comments at 3. However, it is not clear that the
ethnographic resources study plan has been adequately developed, and, as with the
archaeological and historic-era resources study plan, the Kaibab Tribe requests another
opportunity to comment on the ethnographic resources study plan.
Section 23.2 Study Description and Objectives and Information to be Obtained
(§5.11 ( d)(l)).

The RSP lists various federal and state statutes which will apply to the conduct of the
ethnographic resources study. RSP at 251-52. Missing from the list are Executive Order No.
13007, 61 FR 26771 (1996), and all applicable statutes and regulations of the Kaibab Tribe. The
RSP should be amended to expressly include these applicable authorities.
Section 23.3 Existing Information.

While the RSP acknowledges that Dr. Richard Stoffle is a key ethnographer who has
conducted and continues to conduct studies regarding Southern Paiute peoples, RSP at 252, the
RSP fails to refer to Dr. Stoffle's published articles dealing with modem Southern Paiute uses of
the area to be affected by the proposed pipeline. Nor does the RSP mention certain federal
agency reports, which the Kaibab Tribe brought to the State's attention on pages 16 and 17 of the
Tribe's Opening Comments (citing Principles and Guidelines for Social Impact Assessment in
the USA, 21 Impact Assessment and Project Appraisal 231 -50 (Sept. 2003)). The RSP should be
amended to expressly identify relevant reports published by Dr. Stoffle and to include all
applicable federal agency repmis in the identification of existing information.
Section 23.5.1 Introduction and Overall Approach.

This section of the RSP discusses the criteria for data relevancy to a TCP nomination.
RSP at 253. The RSP should also refer to Executive Order No. 13007 which defines "sacred
site" to mean "any specific, discrete, narrowly delineated location on Federal land that is
identified by an Indian tribe, or Indian individual determined to be an appropriately authoritative
representative of an Indian religion, as sacred by virtue of its established religious significance
to, or ceremonial use by, an Indian religion; provided that the tribe or appropriately authoritative
representative of an Indian religion has informed the agency of the existence of such a site." 61
Fed. Reg. 26771. In this way, the RSP will not unduly limit the identification ofTCPs in the
proposed project area, and will include the Kaibab Tribe, and all other affected Indian tribes, in
the process for identifying TCPs .
Section 23.5.3 Tribal Consultation and Identification of Resources.

The RSP lists many tribes as having TCPs in the vicinity of the proposed pipeline. RSP
at 254. Yet, it is not clear how the State developed this list, and certainly it is arguable that
various of the listed tribes are not culturally affiliated with the study area. Certainly, the RSP
should not set up a process which will foster conflict among various tribes as to cultural
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affiliation within the proposed project area. Rather, the RSP should look to the definition of the
aboriginal lands of the Southem Paiute Nation as determined by the Indian Claims Commission
in Southern Paiute Nation v. United States , 14 Indian Cl. Comm ' n 618, 619 (1965), in order to
determine which Indian tribes have ties to the area potentially affected by the proposed pipeline.
The RSP should also distinguish between the tem1s "culturally affiliated" which involves
aboriginal tribal claims and interests in a particular area, and "traditionally associated" which
refers to Indian tribes with historic associations to an area.

Section 23.5.4.1 National Register of Historic Places Evaluation.
The RSP includes analysis ofthe eligibility ofTCPs for listing on the National Register
of Historic Places. RSP at 255 . While the Kaibab Tribe does not object to the consultation with
the Tribe and its members regarding such eligibility, this section is probably more appropriately
included in the archaeology and historic-era resources study plan.

Section 23.5.4.2 Consistency with Generally Accepted Scientific Practice.
The RSP states that the methods discussed in the ethnographic study plan "have been
accepted by the participating Native American Tribes, agencies, and other interested parties
associated with these projects." RSP at 256. This sentence appears to have been reproduced
from some other source. The Kaibab Tribe has not accepted the study methods identified in the
ethnographic resources study plan, as stated herein, especially given that the study plan is not yet
final and should be considered a work in progress . The RSP should be amended to delete this
sentence.

Section 23.5.5 Products.
The RSP states the "[l]ocations of potential TCPs, including plant-gathering locations,
will be provided in a second confidential appendix." RSP at 256. The statement should in no
way be understood to limit TCPs to plant gathering locations, nor should it limit the
methodology for identifying and protecting culturally significant sites in any way. The RSP
should be amended to clarify that TCPs and plant-gathering locations are two types of culturally
significant sites that must be protected vis-a-vis the construction, operation and maintenance of
the proposed pipeline.

CONCLUSION
On behalf of the Kaibab Band of Paiute Indians, we express our appreciation for the
opportunity to provide comments on the RSP. We look forward to continuing to work with the
Commission and the State on this significant endeavor.
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Dated: January 7, 2009

Respectfully submitted,

Is/ A lice E. Walker
By:

-----------------------------------

Alice E. Walker
Daniel E. Steuer
McElroy, Meyer, Walker & Condon, P.C.
1007 Pearl Street, Suite 220
Boulder, Colorado 80302
Tel: 303- 442-2021
Fax: 303-444-3490
awalker@mmwclaw.com
dsteuer@nm1wclaw.com

Attorneys for Kaibab Band of Paiute Indians

CERTIFICATE OF SERVICE
I hereby certify that pursuant to the eService requirements of FERC, I have forwarded the
Acceptance for Filing email from the eFiling service via e-mai l to all persons on the Service List
for P-12966 for the foregoing Comments of the Kaibab Band of Paiute Indians Regarding the
Revised Study Plan Filed by Utah Board of Water Resources, for Lake Powell Hydroelectric
Project No. 12966, and further that I have placed true copy in the U.S. Mail, first-class postage
prepaid thereon, on this 7th day of January, 2009 to the following:
John Weisheit
Conservation Director
Living Rivers
P.O. Box 466
Moab, UT 84532

Is/ D.A. Vitale
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION
Utah Board of Water Resources

Project

o. P-12966-000

NOTICE OF FIRM NAME CHANGE
Notice is hereby given that the name of the firm representing the Kaibab Band of Paiute
Indians in this matter has changed from Greene, Meyer & McElroy, P.C. to McElroy, Meyer,
Walker & Condon, P.C. effective January 1, 2009. The firm of McElroy, Meyer, Walker &
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in this action be addressed as follows:
McElroy, Meyer, Walker & Condon, P.C.
1007 Pearl St. , Suite 220
Boulder, Colorado 80302
Telephone: 303-442-2021
Facsimile : 303 -444-3490
awalker@mm wc law .com
dsteuer@ mm wcl aw. com

Dated:
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Respectfully submitted,

By•
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Alice E. WaleTDaniel E. Steuer
McElroy, Meyer, Walker & Condon, P.C.
1007 Pearl Street, Suite 220
Boulder, Colorado 80302
Tel: 303 - 442-2021
Fax: 303 -444-3490
awalker@mmwclaw.com
dsteuer@mmwclaw .com

Attorneys for Kaibab Band of Paiute Indians
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I hereby certify that pursuant to the eService requirements ofFERC, I have forwarded the
Acceptance for Filing email from the eFiling service via e-mail to all persons on the Service List
for P-12966 for the foregoing Notice of Firm Name Change, and further that I have placed true
copy in the U.S. Mail , first-class postage prepaid thereon, on this 8th day of January, 2009 to the
following:
John Weisheit
Conservation Director
Living Rivers
P.O. Box 466
Moab, UT 84532
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