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Mission Statements 
The mission of the Department of the Interior is to protect and 
provide access to our Nation’s natural and cultural heritage and 
honor our trust responsibilities to Indian Tribes and our 
commitments to island communities. 

The mission of the Bureau of Reclamation is to manage, develop, 
and protect water and related resources in an environmentally and 
economically sound manner in the interest of the American public. 



FOREWORD 

Michael L. Connor 
Commissioner, Bureau of Reclamation 

The Colorado River Documents 2008 chronicles key events and activities 
undertaken since 1979 by the Bureau of Reclamation on behalf of the Secretary of 
the Interior to address the pressing issues faced by Colorado River Basin water 
users and managers.  My predecessor, Robert W. Johnson, deserves great credit 
for initiating this valuable update. Great credit also goes to Secretary of the 
Interior Ken Salazar for supporting this project’s completion. 

Like the three volumes that preceded it in 1933, 1948, and 1978, this volume also 
details the political, legal, institutional, and other instruments developed to 
address these issues.  Reflective of its era, this volume has an increased focus on 
coordinated operations of the river in both the Upper and Lower Basins, on 
environmental matters, on the relationship with Mexico, and on Native American 
water settlements. 

This volume will be an invaluable resource, but it is fundamentally a historical 
record and we have already turned our eyes to the future.  It is as important for 
Reclamation to identify and address, or prepare ourselves to address, the 
challenges we face today and will face in the next 30 years as it was for our 
predecessors to meet the challenges of yesterday.  If history teaches us anything, 
it is that there always will be new challenges to face in the Colorado River Basin.  

Today, we face a challenge perhaps more daunting than any the Basin has seen in 
modern history – a continuing drought that already has resulted in the driest 10-
year period in the river’s 100-year-plus historical record.  Perhaps more 
importantly, we face the potential of substantial changes in the climate and a 
significant decrease in the river’s water supply.   

We also are faced with the challenge of developing new and more efficient energy 
technologies and resources, such as solar, wind, biomass and geothermal, to help 
meet the Basin’s coming needs and the challenge of integrating the development 
of these energy resources with the prudent use of limited water supplies.  We 
must find new ways to stretch existing water supplies to support the water and 
energy demand of a growing population, while also addressing the Basin’s 
important environmental and recreational needs. 

While pursuing these goals, we cannot and will not neglect our responsibilities to 
the land, or to the Basin’s Native American tribes and communities – we must 
protect the Basin’s treasured landscapes, and empower its Native American 
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communities to develop and use their natural resources.  This volume reviews the 
Native American water settlements of the 30-year period from 1979 through 2008 
in this Basin and provides tangible proof of the Department of the Interior’s long-
standing commitment to secure water supplies for Native American communities, 
a commitment which remains vital today.  

We must do more to engage our youth in natural resources management and 
protection. While confronting, evaluating, and addressing today’s challenges is 
our immediate responsibility, we also must prepare those who will follow us to 
confront and surmount the challenges they will face.  Successful river 
management requires a keen awareness of, and sensitivity to, the multiple 
interests which must be balanced as each new issue arises.  Such awareness is best 
developed over a substantial period of time and through hands-on personal 
experience. Involving today’s youth will be essential to achieving future success 
in managing the river. 

The development, management, and protection of water and related resources is 
the fundamental core of Reclamation’s mission.  Since taking office early in 2009, 
this Administration has worked diligently to advance these goals to increase the 
certainty that the Colorado River Basin will have adequate water and power 
supplies to meet pressing municipal, agricultural and environmental needs; that 
these will be dependable, sustainable supplies; and that the Basin can withstand 
droughts. 

To achieve these goals, Reclamation will continue to seek, develop, and adopt 
new technologies, processes, and operations to respond to climate change and 
other challenges. Through research, innovation, creativity, and collaboration with 
stakeholders throughout the Basin, we will strive to achieve these goals.  

Fortunately, even as this volume is being finalized, the tools and authorities 
available to Reclamation to address current and future challenges are increasing. 

For example, working with the Secretary’s Office of Indian Water Rights, we are 
leading the implementation effort for the Navajo San Juan Settlement in the San 
Juan River Basin. The Omnibus Public Land Management Act of 2009 (Public 
Law No. 111-11) authorized the settlement of Navajo Nation water rights in the 
San Juan River Basin in New Mexico, which includes construction of the Navajo-
Gallup Water Supply Project (NGWSP).  The Act also laid the foundation for 
additional future settlements in the Colorado River Basin. 

Secretary of the Interior Ken Salazar signed the Record of Decision for the 
NGWSP on October 1, 2009, marking a significant step towards implementation 
of the water rights settlement.  Negotiations to finalize the Navajo San Juan 
settlement agreement and settlement contract are underway and are expected to be 
completed by December 31, 2010.  
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Construction of the NGWSP is scheduled to begin in FY2012, subject to 
appropriations. Once completed, the project will provide a reliable municipal and 
industrial and domestic water supply for the eastern section of the Navajo Nation, 
alleviating the health impacts and other issues associated with hauling water.  The 
project is also expected to serve the southwestern part of the Jicarilla Apache 
Nation and the City of Gallup, New Mexico. 

We also are engaged in a binational process with the Mexican government, the 
Colorado River Basin States, and non-governmental entities in an effort to 
identify holistic and innovative measures that could be implemented to ensure the 
river is able to continue to meet the environmental, agricultural, and urban 
demands of both the United States and Mexico into the future.   

Through a Core Group formed by the International Boundary and Water 
Commission, several potential cooperative actions that might be taken jointly or 
individually by each Nation are being examined.    

Progress has also been made through a partnership with the three largest 
municipal water supply entities in the Southwest to conduct a one-year pilot run 
of the Yuma Desalting Plant, which began in 2010.  The pilot run will provide 
real-time operating information essential to determining the plant’s capability to 
reliably produce water that could be used for a multitude of purposes at some 
future date. 

Finally, Public Law No. 111-11 also included the Science and Engineering to 
Comprehensively Understand and Responsibly Enhance (SECURE) Water Act. 

The SECURE Water Act provides for systematic data-gathering, research and 
development associated with the water resources of the United States to ensure 
sufficient quantities of water to support increasing populations, economic growth, 
irrigated agriculture, energy production, and protection of aquatic ecosystems.  
Through the Department’s Water Conservation Initiative and the Basin Study 
Program, current and future water supply and demand imbalances throughout the 
Colorado River Basin are being analyzed, and potential options for solving those 
imbalances are being identified and evaluated.   

As we move into the future, the Obama Administration is committed to 
continuing to work with all Colorado River Basin stakeholders - the Basin States, 
Native American tribes and communities, non-governmental organizations, 
Mexico, the water and power communities, and other interested parties - to 
address and resolve the challenges that have been identified, or that may arise 
unexpectedly. 

I learned about the value of water while growing up in Las Cruces, New Mexico, 
and I am dedicated to helping the West, and the Colorado River Basin, meet its 
water needs. I recognize the historic feats that have been accomplished in this 
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Basin, many of which are documented in this volume, feats that so amply 
demonstrate the willingness of a diverse group of interests to collaborate to 
develop and initiate solutions to complex issues.  This approach holds with it the 
future of the Colorado River Basin. I look forward to being part of an 
organization and an Administration committed to adding to this astonishing list of 
accomplishments.  
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PREFACE  

Robert W. Johnson 
Commissioner, Bureau of Reclamation 2006-2009 

The Colorado River is one of the most important natural resources in the United 
States. Approximately 1,400 miles long, running through seven States and the 
country of Mexico, the river and its tributaries provide immeasurable economic 
and ecological value. The river drains roughly 1/12th of the land area of the 
contiguous American States.  It provides drinking water to more than 25 million 
people, irrigates in excess of 2 million acres of farmland, produces 10 billion 
kilowatt-hours of hydroelectricity annually, runs through seven national parks and 
recreation areas allowing for over 10 million visitor days of recreation activity 
each year, and provides untold habitat for fish and wildlife. 

The importance of the river to the region that it serves is underscored by the 
history of the river’s development and the associated legal framework that 
governs its management.   

Over 85 years have passed since the seven Basin States came together at Bishop’s 
Lodge to sign the Colorado River Compact. Over 80 years have passed since the 
United States Congress authorized the Secretary of the Interior to construct 
Hoover Dam. Over 45 years have passed since the United States Supreme Court 
entered its opinion in Arizona v. California. These events forever altered the 
course of development and the quality of life in the Colorado River Basin States 
of Arizona, California, Nevada, Colorado, New Mexico, Utah, and Wyoming.  

We are fortunate that those who came before us struggled both mightily and 
successfully to build a strong foundation and an enduring framework to confront 
and resolve the challenges of our time. Their history has been previously 
chronicled by the United States Department of the Interior in volumes published 
in 1933, 1948, and 1978. It is with both pleasure and pride that the Bureau of 
Reclamation shares with you this volume, fourth in the series, identifying the 
milestones in Federal management of the Colorado River from the period 1979 
through 2008. 

The last 30 years have seen significant additions to the Law of the River.  
Particularly noteworthy is that the body of law governing the river has proved to 
be flexible, allowing river management to adapt to accommodate social and 
economic change.  These changes in river management have been carefully 
integrated into the existing legal framework to provide a seamless web that 
respects the historical rights and obligations already in existence and conforms to 
statutory, treaty, and decree requirements. 
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The Colorado River serves the seven Basin States, two countries, numerous 
Native American tribes and communities, and hundreds of water and power users, 
and is of interest to a wide variety of environmental and recreational interests.  
These stakeholders do not always see eye-to-eye, and changes in river 
management can be difficult, time consuming, and full of conflict. Conflict in the 
form of litigation occurs from time to time but, for the most part, change has 
occurred through negotiation, compromise, and consensus. 

This period of consensus has been remarkable.  All involved deserve much credit 
for their ability to find solutions to difficult issues and conflicting needs.  This 
period is remarkable for a growing awareness among Federal managers and non-
Federal stakeholders that Upper Basin and Lower Basin interests are deeply 
intertwined and cannot be successfully managed in isolation.  This period is 
remarkable for the growing awareness within the Basin States that replacing 
conflict with communication leads to understanding and, increasingly, to 
cooperation. Through communication and cooperation, a developing regional 
awareness has emerged, with each Basin State far more attuned to the water 
management challenges faced by the others, each better able to perceive the 
common good. 

This period is remarkable for the number of Native American water rights 
settlements achieved through the use of Colorado River water supplies.  This 
period is also remarkable for the heightened awareness of environmental concerns 
in Colorado River management – and for the successful development of 
mechanisms that address the requirements of the Law of the River and Federal 
and State environmental laws.  This period is further remarkable for the 
heightened level of interaction with Mexico through the International Boundary 
and Water Commission. 

What has made these achievements possible?  The unique aspects of the Colorado 
River management framework allow for the development of consensus solutions. 

First, the foundational documents, as important as they are, are not the key.  The 
Colorado River Compact, written in 1922, is a vital document today because the 
people of the seven Basin States continue to come together on a regular basis, to 
take the time to express their concerns and to learn the concerns of others.  It is 
foundational relationships – people talking to people, calm or angry, isolationist 
or visionary, knowledgeable or not – that make the difference.  There is a 
longstanding relationship among most of the parties involved with the Colorado 
River – many interests are represented by people with 20 or 30 years of 
experience dealing with particular issues.  It is through these human interactions 
that knowledge builds, the edges of conflict soften, and consensus begins to form.  
The Colorado River Compact is a powerful document but, in essence, it is a 
rulebook and how the game is played depends greatly upon the players. 
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Second, the role of the Secretary of the Interior is an essential ingredient in the 
success of Colorado River management.  

Many of the achievements of these last 30 years are the direct result of the 
leadership provided by the Secretary. The Secretary controls and operates most 
of the dams, reservoirs, and diversion facilities on the river.  The Secretary serves 
as water master for the lower Colorado River, administers the Endangered Species 
Act, carries out Native American trust responsibilities, and oversees the national 
parks and recreation areas located along the river.  The Secretary’s substantial 
role in the river’s management provides a central focus for decisionmaking.  By 
judicious use of that authority, the Secretary can work carefully with all parties to 
develop consensus. This stands in stark contrast to many other river systems that 
have a less well defined and a more dispersed authority for decisionmaking, 
which may be less effective in the development of consensus. 

It is during this period that demand in the Lower Basin States began to exceed 
supply. From here forward, the focus of the Federal government and of all non-
Federal stakeholders must be on exceptionally prudent water management to 
ensure the reasonable, beneficial, and lawful use of our precious but limited 
Colorado River supplies. 

This volume, The Colorado River Documents 2008, captures the essence of the 
past three decades in a manner that both reflects the challenges and 
accomplishments of the past and provides a useful guide for the future.  Without 
the unprecedented cooperation of the last 30 years, the story might have been far 
different. Congratulations to all who have had a part in this story. 
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INTRODUCTION 
The Law of the River is an ever-evolving compendium of documents relating to 
the management of the Colorado River.  On behalf of the Secretary of the Interior 
(Secretary), the Bureau of Reclamation operates and manages major dams, 
reservoirs, diversion works, and other facilities on the Colorado River.  In 
February of 1933, the Federal government collected and published The Hoover 
Dam Power and Water Contracts and Related Data, bringing together the initial 
set of Law of the River documents governing the management of the Colorado 
River. A second volume, The Hoover Dam Documents 1948, was published 15 
years later, followed in 30 years by a third volume, Updating the Hoover Dam 
Documents 1978. This new volume, The Colorado River Documents 2008, brings 
the series forward another 30 years, covering events through December 31, 2008. 

This volume is a reference work, providing a broad overview of Federal actions 
spanning three decades.  Although considerable effort has been put into verifying 
the material presented here, readers are strongly encouraged to turn to the 
underlying source materials, many of which may be found in the Appendix.  This 
volume, together with the 1933, 1948, and 1978 volumes, appears on a DVD 
located in a pocket in the inside back cover, with the appendices to each volume 
also included. Also found on the DVD are selected Supplemental Documents 
discussed in this volume.  In addition, the DVD contains a folder of the source 
documents for the Appendix, without the headers or footers added in this volume. 

A List of References appears at the end of each chapter.  Documents appearing in 
the List of References which have been included in the Appendix are designated 
as such. Documents appearing in the List of References which have been 
included in the Supplemental Documents and are only on the DVD are designated 
as such. 

The List of References is organized in categories according to the nature of the 
document or authority referenced, with materials listed in chronological order 
under each category. These categories are:  Treaties, Interstate Compacts, and 
Federal Statutes; Federal Court Decisions; Federal Regulations; Federal Register 
Notices; Records of Decision (RODs); Contracts and Agreements; Reports; 
Letters; Memoranda; and Other. 

The Appendix to this volume is organized in categories relating to Colorado River 
management.  These categories are: Colorado River Water Distribution; Water 
Regulations and Policies for Lower Division States; Colorado River Operations; 
Environment; and Power.  The Supplemental Documents appearing on the DVD 
accompanying this volume are also organized in these categories.        

An index of the Supplemental Documents on the DVD follows the Table of 
Contents. 
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All references in this book to Federal statutes or regulations are to those statutes 
and regulations as amended or modified through the end of 2008 unless otherwise 
evident from the context of the discussion. 

Disclaimer 

This volume is a reference work.  Nothing in The Colorado River Documents 
2008 is intended to interpret the provisions of the Law of the River or any other 
Federal statute, any Federal court decision, any Federal regulation, contract, or 
policy described herein, including but not limited to:  the Colorado River 
Compact, 45 Stat. 1057; the Upper Colorado River Basin Compact, 63 Stat. 31; 
the Utilization of Waters of the Colorado and Tijuana Rivers and of the Rio 
Grande, Treaty Between the United States of America and Mexico, Treaty Series 
994, 59 Stat. 1219; the United States/Mexico agreement in Minute No. 242 of 
August 30, 1973, Treaty Series 7708; 24 UST 1968; the Consolidated Decree 
entered by the Supreme Court of the United States in Arizona v. California, 547 
U.S. 150 (2006); the Boulder Canyon Project Act, 45 Stat. 1057; the Boulder 
Canyon Project Adjustment Act, 54 Stat. 774; the Colorado River Storage Project 
Act, 70 Stat. 105; the Colorado River Basin Project Act, 82 Stat. 885; the 
Colorado River Basin Salinity Control Act, 88 Stat. 266; the Hoover Power Plant 
Act of 1984, 98 Stat. 1333; the Colorado River Floodway Protection Act, 100 
Stat. 1129; or the Grand Canyon Protection Act of 1992, 106 Stat. 4669. 

Brief Synopsis of the Law of the River 

For those who are new to the Law of the River, it is helpful to understand the key 
roles of the Colorado River Compact, the Mexican Water Treaty, the Upper 
Colorado River Basin Compact, and the Arizona v. California litigation in the 
distribution of the waters of the Colorado River.  A brief review of these essential 
components is provided here in chronological order, followed by a brief 
description of two Federal statutes essential to an understanding of the Law of the 
River. 

Colorado River Compact 
The Colorado River system is a major source of water supply for the States of 
Arizona, California, Nevada, Colorado, New Mexico, Utah, and Wyoming, 
known as the Colorado River Basin States (Basin States).  Large-scale demand for 
Colorado River water first developed in California.  The other Basin States 
became concerned that California might obtain first priority rights to most of the 
flow of the river under the doctrine of prior appropriation.  In 1922, water rights 
negotiations resulted in the Colorado River Compact which divided the Colorado 
River Basin into two parts, the Upper Basin and the Lower Basin.  The Colorado 
River Compact establishes Lee Ferry, Arizona, as the dividing point. 
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The Upper Basin is defined in Article II of the Colorado River Compact to mean:  

…those parts of the States of Arizona, Colorado, New Mexico, Utah, and 
Wyoming within and from which waters naturally drain into the 
Colorado River System above Lee Ferry, and also all parts of said States 
located without the drainage area of the Colorado River System which 
are now or shall hereafter be beneficially served by waters diverted from 
the System above Lee Ferry. 

The Lower Basin is defined in Article II of the Colorado River Compact to mean: 

…those parts of the States of Arizona, California, Nevada, New Mexico, 
and Utah within and from which waters naturally drain into the Colorado 
River System below Lee Ferry, and also all parts of said States located 
without the drainage area of the Colorado River System which are now 
or shall hereafter be beneficially served by waters diverted from the 
System below Lee Ferry. 

In the Colorado River Compact, the States of Colorado, New Mexico, Utah, and 
Wyoming are termed “States of the Upper Division” and the States of Arizona, 
California, and Nevada are termed “States of the Lower Division.” 

The Compact defines the “Colorado River System” as “that portion of the 
Colorado River and its tributaries within the United States of America.”  Under 
the Compact: 

There is hereby apportioned from the Colorado River System in 
perpetuity to the Upper Basin and to the Lower Basin, respectively, the 
exclusive beneficial consumptive use of 7,500,000 acre-feet of water per 
annum, which shall include all water necessary for the supply of any 
rights which may now exist. 

The Colorado River Compact also provides a right to the Lower Basin “to 
increase its beneficial consumptive use of such waters by one million acre-feet per 
annum.”  

The Compact provides that “[p]resent perfected rights to the beneficial use of 
waters of the Colorado River System are unimpaired by this compact” and further 
provides that “[n]othing in the compact shall be construed as affecting the 
obligations of the United States of America to Indian Tribes.” 

The Compact sets forth the framework for supplying water to Mexico “[i]f, as a 
matter of international comity, the United States of America shall hereafter 
recognize in the United States of Mexico any right to the use of any waters of the 
Colorado River System.” 
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The Colorado River Compact is discussed in detail in Chapter II of The Hoover 
Dam Documents 1948 and in Chapter I(B) of Updating the Hoover Dam 
Documents 1978. 

Mexican Water Treaty 
The Treaty between the United States of America and Mexico, Utilization of 
Waters of the Colorado and Tijuana Rivers and of the Rio Grande, 59 Stat. 1219 
(1944) (Mexican Water Treaty) provides for the allotment of Colorado River 
water to Mexico and identifies points of delivery.  The treaty provides that: 

The application of the present Treaty, the regulation and exercise of the 
rights and obligations which the two Governments assume thereunder, 
and the settlement of all disputes to which its observance and execution 
may give rise are hereby entrusted to the International Boundary and 
Water Commission, which shall function in conformity with the powers 
and limitations set forth in this Treaty. 

The Mexican Water Treaty is discussed in Chapter XIV of The Hoover Dam 
Documents 1948 and in Chapter I(F) of Updating the Hoover Dam Documents 
1978. Salinity issues involving Mexico are discussed in Chapter XIII of Updating 
the Hoover Dam Documents 1978. 

Upper Colorado River Basin Compact 
In 1948, the five States with territory in the Upper Basin entered into the Upper 
Colorado River Basin Compact, which apportions to the State of Arizona the 
beneficial consumptive use of 50,000 acre-feet per year of the Upper Basin’s 
7,500,000-acre-foot apportionment.  The annual beneficial consumptive use 
apportionment remaining after deducting the Arizona share is distributed among 
the other four States as follows: 51.75 percent to the State of Colorado, 11.25 
percent to the State of New Mexico, 23.00 percent to the State of Utah, and 14.00 
percent to the State of Wyoming.  This compact also establishes the Upper 
Colorado River Commission. 

The Upper Colorado River Basin Compact is discussed in Chapter II of The 
Hoover Dam Documents 1948 and in Chapter IV of Updating the Hoover Dam 
Documents 1978. 

Arizona v. California Litigation 
The Lower Division States were unsuccessful in their efforts to divide the Lower 
Basin apportionment by compact.  In 1928, Congress passed the Boulder Canyon 
Project Act of 1928, Public Law (Pub. L.) No. 70-642, 45 Stat. 1057 (1928) 
(BCPA), which authorized the States of Arizona, California, and Nevada to enter 
into an agreement that would divide the Lower Basin’s 7,500,000 acre-foot 
annual consumptive use apportionment as follows:  2,800,000 acre-feet to the 
State of Arizona; 300,000 acre-feet to the State of Nevada; and 4,400,000 acre-
feet to the State of California.  The agreement was never consummated.  In later 
years, under the authority of the BCPA, the Secretary entered into contracts with 
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the States of Arizona and Nevada and with water users in all three Lower Division 
States reflecting the BCPA apportionments. 

In its 1963 opinion in Arizona v. California, 373 U.S. 546 (1963), the United 
States Supreme Court held that in the absence of an interstate agreement the 
Secretary’s water delivery contracts accomplished the division of water provided 
for in the BCPA.  The decree entered in Arizona v. California, 376 U.S. 340 
(1964) (1964 Decree) sets forth the basic legal framework under which the 
Secretary manages the lower Colorado River. The 1964 Decree was amended in 
1966, and supplemented in 1979 and thereafter by decrees addressing rights 
established as of June 25, 1929, the effective date of the BCPA, including rights 
for the Indian reservations along the lower Colorado River.  The 1964 Decree and 
the subsequent supplemental decrees were later incorporated into the 
Consolidated Decree, 547 U.S. 150 (2006). 

The Arizona v. California litigation from its inception through 1979 is discussed 
in Chapters VIII, IX, and X of Updating the Hoover Dam Documents 1978, which 
set forth the text of relevant documents in Appendices VIII through X of that 
volume.  Issues involving Indian reservation lands left unresolved by the 1979 
supplemental decree are discussed in Chapter XI of that volume, with the text of 
relevant documents set forth in Appendix XI of that volume. 

Boulder Canyon Project Act 
The BCPA, discussed above under Arizona v. California, authorizes the Secretary 
to construct Hoover Dam for the purpose of controlling floods, improving 
navigation and regulating the flow of the Colorado River, providing for storage 
and for the delivery of the stored waters, and providing for the generation of 
electrical energy. The BCPA further authorizes the Secretary to enter into 
contracts for the water stored in Lake Mead, the reservoir created by Hoover 
Dam, and to enter into contracts for sale of the electrical energy generated at the 
dam. The BCPA also authorized the Secretary to construct the All-American 
Canal. 

Colorado River Storage Project Act 
The Colorado River Storage Project Act, Pub. L. No. 84-485, 70 Stat. 105 (1956) 
(CRSPA) provides authority for the Secretary to construct, operate, and maintain 
numerous water storage projects, including powerplants, in the Upper Basin and 
to further investigate and prepare planning reports for additional projects, making 
it possible for the States in the Upper Basin to utilize the apportionments to which 
they are entitled under the Upper Colorado River Basin Compact, consistent with 
the provisions of the Colorado River Compact. 
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CHAPTER 1: COLORADO RIVER 
OPERATIONS 

Introduction 

After the passage of the Colorado River Storage Project Act, Public Law (Pub. L.) 
No. 84-485, 70 Stat. 105 (1956) (CRSPA), and the subsequent construction of 
Glen Canyon Dam and other facilities, the need arose to coordinate the operation 
of the Colorado River mainstream reservoirs and, in particular, to coordinate the 
operation of Lake Powell, the reservoir created by Glen Canyon Dam, with the 
operation of Lake Mead, the reservoir created by Hoover Dam.  The coordinated 
operation of Lake Powell and Lake Mead was addressed in 1968 in the Colorado 
River Basin Project Act, Pub. L. No. 90-537, 82 Stat. 885 (1968) (CRBPA or 
Basin Project Act). 

This chapter addresses events during the period from 1979 through 2008 that 
relate to the criteria adopted by the Secretary of the Interior (Secretary) in 1962 
for filling Lake Powell, the criteria adopted by the Secretary in 1970 under the 
Basin Project Act for the coordinated operation of Colorado River reservoirs, and 
the publication of annual operating plans for Colorado River reservoirs in 
accordance with the Basin Project Act and the 1970 operating criteria.  Chapter 2 
addresses additional reservoir management strategies for the coordinated 
operations of Lake Powell and Lake Mead, and the development of interim 
operational guidelines adopted by the Secretary in 2007. 

Lake Powell Filling Criteria 

During the construction of Glen Canyon Dam, Secretary Stewart L. Udall 
initiated studies to determine how Lake Powell could be filled, with minimal 
disruption to the many activities dependent upon riverflow.  After consultation 
with interests throughout the Colorado River Basin, Secretary Udall adopted the 
General Principles to Govern, and Operating Criteria for, Glen Canyon Reservoir 
(Lake Powell) and Lake Mead During the Lake Powell Filling Period 
(Filling Criteria) in 1962 and these were published in the Federal Register at 
27 Fed. Reg. 6851 (July 19, 1962). There were several efforts to change or 
terminate the Filling Criteria throughout the 1970s.  The development and 
adoption of these criteria and the efforts to modify or terminate them are 
discussed in Updating the Hoover Dam Documents 1978, Chapters I(L) and VI. 

The Filling Criteria terminated automatically on June 22, 1980, as specified 
elevations were reached in Lake Powell and Lake Mead.  This event was 
recognized by Secretary Cecil D. Andrus in a letter to the Upper Colorado River 
Commission dated June 25, 1980, in which the Secretary noted: 
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The “General Governing and Operating Criteria During Lake Powell 
Filling Period” were published in the Federal Register on July 12 [sic], 
1962, and stated that the filling criteria would be applicable until the date 
Lake Powell storage first attains elevation 3,700 feet and Lake Mead 
storage is simultaneously at or above elevation 1,146 feet.  On Sunday 
evening, June 22, 1980, Lake Powell exceeded elevation 3,700 feet for 
the first time, and on that date Lake Mead was at about elevation 
1,201 feet, thus terminating the Lake Powell filling criteria.    

Long-Range Operating Criteria  

Section 602(a) of the Basin Project Act provides, in part, that: 

In order to comply with and carry out the provisions of the 
Colorado River Compact, the Upper Colorado River Basin Compact, and 
the Mexican Water Treaty, the Secretary shall propose criteria for the 
coordinated long-range operation of the reservoirs constructed and 
operated under the authority of the Colorado River Storage Project Act, 
the Boulder Canyon Project Act, and the Boulder Canyon Project 
Adjustment Act.   

As enacted in 1968, Section 602(b) requires that the proposed long-range 
operating criteria be submitted to the Governors of the seven Colorado River 
Basin States (Basin States) and to such other parties and agencies as the Secretary 
deems appropriate, for review and comment.  Section 602(b) of the Basin Project 
Act also required that such criteria be adopted by July 1, 1970. 

Following discussions between and among representatives of the United States 
Department of the Interior and representatives of the seven Basin States, 
Secretary Walter J. Hickel proposed criteria on December 16, 1969.  After review 
of the comments, on June 4, 1970, Secretary Hickel adopted the Criteria for 
Coordinated Long-Range Operation of Colorado River Reservoirs (Long-Range 
Operating Criteria, Operating Criteria, or LROC), pursuant to the Basin Project 
Act. The LROC were published in the Federal Register at 35 Fed. Reg. 8951 
(June 10, 1970). The history of Section 602 and the adoption of the LROC are 
discussed in Updating the Hoover Dam Documents 1978, Chapters I(N) and VII. 

As originally adopted in 1970, the LROC provide that the Secretary may modify 
the criteria from time to time in accordance with the consultation provisions of 
Section 602(b) of the Basin Project Act. In addition, the LROC as originally 
adopted also provide that: 

The Secretary will sponsor a formal review of the Operating Criteria at 
least every 5 years, with participation by State representatives as each 
Governor may designate and such other parties and agencies as the 
Secretary may deem appropriate.   
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As discussed in a Federal Register notice published at 62 Fed. Reg. 45440 
(August 27, 1997), reviews prior to 1990 were conducted primarily through 
meetings with and correspondence between representatives of the seven 
Basin States and the Bureau of Reclamation (Reclamation).  In 1990, Reclamation 
expanded the review of the LROC to include additional stakeholders. 

In the Grand Canyon Protection Act of 1992, Pub. L. No. 102-575, Title XVIII, 
106 Stat. 4669 (1992), Congress identified those with whom the Secretary must 
consult regarding the preparation of the LROC, providing in Section 1804(c)(3) of 
that Act that: 

In preparing the criteria and operating plans described in section 602(b) 
of the Colorado River Basin Project Act of 1968 and in this subsection, 
the Secretary shall consult with the Governors of the Colorado River 
Basin States and with the general public, including— 
(A) representatives of academic and scientific communities; 
(B) environmental organizations; 
(C) the recreation industry; and 
(D) contractors for the purchase of Federal power produced at  
Glen Canyon Dam.   

As of December 31, 2008, there have been six reviews of the LROC.  The first 
five reviews were conducted between 1975 and 1997 and did not propose or adopt 
any revisions. In the sixth review, which was initiated in 2002 and completed in 
March 2005, Secretary Gale A. Norton proposed and adopted a number of 
modifications to the LROC.  The bases for the modifications were:  (1) a specific 
change in Federal law applicable to the LROC (that is, the 1992 statutory 
consultation requirements); (2) the need to address outdated language that had 
remained in the LROC since its adoption in 1970; and (3) a desire to incorporate 
specific modifications to Article IV(b) of the LROC to better reflect actual 
operating experience.  The Secretary’s final decision as a result of the sixth 
review was published in the Federal Register at 70 Fed. Reg. 15873 (March 29, 
2005). 

The reviews of the LROC have been carried out by a team consisting of 
Reclamation staff from the Upper Colorado Region in Salt Lake City, Utah, and 
the Lower Colorado Region in Boulder City, Nevada.  Reclamation routinely 
publishes Federal Register notices at various steps during these reviews and 
conducts multiple public meetings.  

Coordinated Operation of Lake Powell and Lake Mead 
under the Long-Range Operating Criteria 

With the termination of the Filling Criteria in June 1980, the coordinated 
operation of Lake Powell and Lake Mead was primarily governed by the LROC.  
Article II(2) of the LROC provides that “the objective shall be to maintain a 
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minimum release of water from Lake Powell of 8.23 million acre-feet for that 
year.” Under Article II(3) of the LROC, water may be released at a rate greater 
than 8,230,000 acre-feet per year in order to maintain, as nearly as practicable, 
active storage in Lake Mead equal to the active storage in Lake Powell, provided 
that there is sufficient water in storage in the Upper Basin reservoirs to protect the 
Upper Division States against impairment of annual consumptive uses in the 
Upper Basin.  Additional water may also be released to avoid anticipated spills 
(water released in excess of powerplant capacity) from Lake Powell.  

Water released from Lake Powell, plus the tributary inflows between Lake Powell 
and Lake Mead, is regulated in Lake Mead.  This water is either pumped from 
Lake Mead or released downstream via Hoover Dam to meet the following 
requirements in Article III of the LROC:  

(a) Mexican Treaty obligations; 
(b) Reasonable consumptive use requirements of mainstream users in the 
Lower Basin; 
(c) Net river losses; 
(d) Net reservoir losses;  
(e) Regulatory wastes. 

During flood control operations, Lake Mead is operated as prescribed by the 
February 8, 1984, Field Working Agreement between Reclamation and the 
United States Army Corps of Engineers.  See Chapter 12. 

The condition governing the quantity of water that may be released from 
Lake Mead in a given year for consumptive use within the Lower Division States 
is determined by the Secretary annually in accordance with the LROC and 
Article II of the Consolidated Decree in Arizona v. California, 547 U.S. 150 
(2006), which incorporates the 1964 Decree in Arizona v. California, 
376 U.S. 340 (1964). The provisions for each condition are as follows: 

� “Normal Condition”:  when sufficient mainstream water is available to 
satisfy 7,500,000 acre-feet of consumptive use in the Lower Division 
States (Article II.B.1) 

� “Surplus Condition”:  when sufficient mainstream water is available to 
satisfy in excess of 7,500,000 acre-feet of consumptive use in the 
Lower Division States (Article II.B.2) 

� “Shortage Condition”:  when insufficient mainstream water is available to 
satisfy 7,500,000 acre-feet of consumptive use in the Lower Division 
States (Article II.B.3)  
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Annual Operating Plan 

Since 1972, as required by Section 602(b) of the Basin Project Act and 
Article I(1) of the LROC, the Secretary has prepared a report each year for 
transmittal to the Congress and the Governors of the seven Basin States 
describing the hydrologic conditions on the Colorado River, the releases made 
from system storage during the prior operating year, and the projected operations 
for the current or upcoming year.1  This report, known as the Annual Operating 
Plan (AOP), is developed consistent with the requirements of the Basin Project 
Act and the additional consultation requirements identified in the Grand Canyon 
Protection Act of 1992.  As of December 31, 2008, the Secretary implements the 
consultation requirement through consultation with the Colorado River 
Management Work Group (CRMWG), which includes a broad range of interested 
stakeholders. 

As of December 31, 2008, the Secretary’s development of each AOP is carried 
out by a team consisting of Reclamation staff from the Upper Colorado and 
Lower Colorado Regions.  Reclamation develops a draft AOP each year and 
provides the draft to the general public and the CRMWG.  Reclamation conducts 
public meetings regarding the content of the AOP and develops a final draft AOP 
that is then submitted to the Secretary.  The Secretary’s practice has been to 
review the final draft AOP and then to transmit the final AOP, as approved, via 
letter from the Secretary to each Governor of the seven Basin States and other 
interested stakeholders. As of December 31, 2008, the final AOP is also 
published on Reclamation’s Web page.   

In addition to the description of hydrologic conditions and releases from system 
storage during the prior operating year, an AOP describes projected 
Colorado River operations for the current or upcoming year.  Typically, an AOP 
will address:  (1) the projected operation of the Colorado River reservoirs to 
satisfy project purposes under varying projected hydrologic and climatic 
conditions; (2) the quantity of water considered necessary to be in storage in the 
Upper Basin reservoirs, pursuant to Section 602(a) of the Basin Project Act; 
(3) the quantity of water available for delivery to the United Mexican States 
(Mexico) pursuant to the Treaty between the United States of America and 
Mexico, Utilization of Waters of the Colorado and Tijuana Rivers and of the 
Rio Grande, 59 Stat. 1219 (1944) (Mexican Water Treaty) and Minutes of the 
International Boundary and Water Commission (see Chapter 4); (4) whether the 
beneficial consumptive use requirements of mainstream users in the 
Lower Division States will be met under a “Normal,” “Surplus,” or “Shortage” 
condition as outlined in Article III of the LROC and any applicable implementing 

1 During the period from 1979 through 2000, Reclamation published a report describing the 
actual operation for the preceding year and a report describing the projected operation for the 
current or upcoming year.  Beginning in 2001 and as of December 31, 2008, Reclamation practice 
was to produce one report covering both years. 
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guidelines; and (5) whether water apportioned to, but unused by, one or more 
Lower Division States exists and may be released to satisfy beneficial 
consumptive use.   

In order to better identify the range of possible operations, each AOP typically 
presents the relevant projected operations for the Colorado River system over the 
upcoming year for each of three projected hydrologic conditions:  (1) the Most 
Probable, (2) the Probable Maximum, and (3) the Probable Minimum.  As of 
December 31, 2008, these hydrologic scenarios are provided by the 
National Weather Service’s Colorado Basin River Forecast Center. 

In recent years, additional operational rules and decisions have been put into place 
for Colorado River reservoirs, for example:  the Record of Decision, Operation of 
Glen Canyon Dam Final Environmental Impact Statement signed by 
Secretary Bruce Babbitt on October 9, 1996, and the associated Operating Criteria 
for Glen Canyon Dam published at 62 Fed. Reg. 9447 (March 3, 1997); the 
Record of Decision, Colorado River Interim Surplus Guidelines Final 
Environmental Impact Statement signed by Secretary Babbitt on January 16, 
2001, and published at 66 Fed. Reg. 7772 (January 25, 2001); and the Record of 
Decision, Colorado River Interim Guidelines for Lower Basin Shortages and the 
Coordinated Operations for Lake Powell and Lake Mead (2007 Interim 
Guidelines ROD) signed by Secretary Dirk Kempthorne on December 13, 2007, 
and published at 73 Fed. Reg. 19873 (April 11, 2008).  The AOP incorporates 
such rules and decisions into the report and implements the criteria contained in 
these decision documents.  Thus, the AOP describes the manner in which 
Reclamation’s project operations will implement operational decisions in 
response to the existing and projected water conditions for a particular water year.   

Secretary Kempthorne recognized in the 2007 Interim Guidelines ROD that the 
AOP serves to integrate numerous Federal policies affecting reservoir operations: 

The AOP is used to memorialize operational decisions that are made 
pursuant to individual federal actions (e.g., ISG, 1996 Glen Canyon Dam 
ROD, this ROD).  Thus, the AOP serves as a single, integrated reference 
document required by section 602(b) of the CRBPA of 1968 regarding 
past and anticipated operations. 

Article I of the LROC allows for an AOP to be “revised to reflect the current 
hydrologic conditions” with Congress and the Governors of the Basin States to be 
advised of any changes by June of each year, following appropriate consultation.  
Such a mid-year review was performed in 2005, and ultimately led to the 
initiation of a public process that was completed with the signing of the 
2007 Interim Guidelines ROD. See Chapter 2. 
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CHAPTER 2: INTERIM GUIDELINES FOR 
LAKE POWELL AND LAKE MEAD 

Introduction 

Lake Powell and Lake Mead, by far the two largest reservoirs on the mainstream 
of the Colorado River, provide over 50 million acre-feet of storage capacity.  The 
General Principles to Govern, and Operating Criteria for, Glen Canyon 
Reservoir (Lake Powell) and Lake Mead During the Lake Powell Filling Period 
(Filling Criteria) (see Chapter 1) controlled the coordinated operation of these 
reservoirs until Lake Powell first filled in June 1980.  The Criteria for 
Coordinated Long-Range Operation of Colorado River Reservoirs (Long-Range 
Operating Criteria, Operating Criteria, or LROC) (see Chapter 1) adopted in 1970 
also provided a framework for the coordinated operation of these reservoirs. 

As a result of the largest inflows on record, occurring from 1983 through 1986, 
Lake Powell and Lake Mead were essentially full throughout the 1980s and 
remained at relatively high levels throughout the 1990s.  During this period, 
demand for water throughout the Colorado River Basin, although increasing, was 
substantially less than the full Upper and Lower Basin apportionments established 
by the Colorado River Compact in 1922.  The LROC framework for the 
coordinated operation of Lake Powell and Lake Mead was sufficient as a reservoir 
management strategy throughout this period.   

As hydrologic conditions changed in the 1990s and demand for Colorado River 
water continued to increase, particularly in the Lower Basin, it became clear that 
additional reservoir management strategies would be necessary to more 
effectively coordinate the operations of Lake Powell and Lake Mead.  Three key 
strategies were developed and implemented by the Secretary of the Interior 
(Secretary) at the turn of the century and are discussed in this chapter: 

� Colorado River Interim Surplus Guidelines, implemented in 2001  
(2001 ISG)  

� Interim 602(a) Storage Guideline, implemented in 2004 

� Colorado River Interim Guidelines for Lower Basin Shortages and the 
Coordinated Operations for Lake Powell and Lake Mead, implemented 
in 2007 (2007 Interim Guidelines) 

In addition, pertinent hydrologic data for the period from 1979 through 2008 are 
summarized at the end of this chapter, updating the corresponding tables of data 
originally presented in Updating the Hoover Dam Documents 1978. 
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Additional Management Strategies for the Operation of 
Lake Powell and Lake Mead 

Although the Decree in Arizona v. California, 376 U.S. 340 (1964) 
(1964 Decree), and the LROC, provided for the Secretary’s annual determination 
of the quantity of mainstream Colorado River water available for release for use 
in the States of Arizona, California, and Nevada (see Chapter 1), prior to 2001 no 
additional specific or objective guidance existed to aid the Secretary in making 
the determinations.  In the mid to late 1990s, as demand for Colorado River water 
continued to increase in the Lower Basin, the need for additional guidance with 
respect to determinations of surplus water availability became evident.  This need 
was addressed through adoption of the 2001 ISG. 

With the onset in 2000 of a prolonged drought, by 2005 it was clear that 
additional guidance regarding shortage determinations in the Lower Basin was 
also needed. Furthermore, the determination of the annual release from 
Lake Powell considered the amount of water in storage at Lake Powell but not at 
Lake Mead, and releases greater than 8,230,000 acre-feet from Lake Powell 
occurred only at relatively high reservoir levels through equalization.  In addition, 
the minimum objective release from Lake Powell of 8,230,000 acre-feet annually 
resulted in rapidly decreasing Lake Powell storage during periods of sustained 
drought. By mid-2005, the Secretary determined that a coordinated operations 
strategy considering the full range of reservoir elevations for both reservoirs was 
needed. This need was addressed through adoption of the 2007 Interim 
Guidelines.   

Colorado River Interim Surplus Guidelines, 2001 
In almost all years from 1953 through 2003, California’s consumptive use of 
Colorado River water exceeded 4,400,000 acre-feet, the annual apportionment 
available to California when the Secretary determines a Normal Condition.1 

During this period, following issuance of the 1964 Decree in Arizona v. 
California, the Secretary made additional water available to California either 
under Article II(B)(6) of the 1964 Decree, as unused apportionment from the 
States of Arizona and Nevada, or as surplus under Article II(B)(2) of the 
1964 Decree. In the 1990s, as Arizona and Nevada approached full use of their 
Colorado River apportionments, it became clear that California would soon need 
to reduce its reliance on Colorado River water and limit its use to 4,400,000 acre-
feet in years of a Normal Condition.  See Chapter 6 for further discussion of 
California’s efforts to limit its use of Colorado River water. 

Prior to adoption of the Interim Surplus Guidelines in 2001, the Secretary applied 
various factors including, but not limited to, those specified in the LROC, in 

1 In 1993, the Secretary implemented the use of the terms Normal Condition, Shortage 
Condition, and Surplus Condition in the AOP to characterize the amount of water available for 
release under Arizona v. California. See Chapter 1 for additional information regarding AOPs. 
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determining the quantities to be released from Lake Mead.  In several years 
during the period from 1979 through 2008, in anticipation of flood events, water 
was released in excess of 9,000,000 acre-feet (the sum of the annual Lower Basin 
apportionment of 7,500,000 acre-feet and the annual Mexican Treaty obligation of 
1,500,000 acre-feet) plus conveyance losses.  In 1996, a Surplus Condition 
determination occurred through a mid-year review of the Annual Operating Plan 
(AOP). This was the first determination to release water from Lake Mead in 
excess of 9,000,000 acre-feet plus conveyance losses which was not based on 
flood control. Based on this actual operating experience and through preparation 
of subsequent AOPs, the Secretary determined that more specific surplus 
guidelines, consistent with the LROC, the 1964 Decree, and applicable Federal 
law, were necessary.  Secretary Bruce Babbitt adopted these guidelines following 
a public process under the National Environmental Policy Act of 1969, 
Public Law (Pub. L.) No. 91-190, 83 Stat. 852 (1970) (NEPA). 

On January 16, 2001, Secretary Bruce Babbitt signed the Record of Decision, 
Colorado River Interim Surplus Guidelines Final Environmental Impact 
Statement. The 2001 ISG were published in the Federal Register at 66 Fed. 
Reg. 7772 (January 25, 2001). These guidelines, initially designed to be in effect 
through 2016, linked determinations of surplus availability to specific elevations 
of Lake Mead and also to California’s progress in developing and implementing a 
plan to reduce its annual consumptive use to 4,400,000 acre-feet.  See Chapter 6. 

Through adoption of specific interim surplus guidelines, the Secretary was able to 
afford mainstream users of Colorado River water, particularly those in California 
then utilizing surplus Colorado River water, a greater degree of predictability with 
respect to the likelihood of a Secretarial determination of surplus conditions on 
the Colorado River in a given year. The 2001 ISG further served to encourage 
California to reduce reliance on consumptive use of Colorado River water in 
excess of 4,400,000 acre-feet per year.  

Interim 602(a) Storage Guideline, 2004    
The LROC provide that the AOP include a determination by the Secretary of the 
quantity of water considered necessary as of September 30 of each year to be in 
storage as required by section 602(a) of the Colorado River Basin Project Act, 
Pub. L. No. 90-537, 82 Stat. 885 (1968) (CRBPA or Basin Project Act).  This 
quantity of water, commonly referred to as “602(a) Storage,” is the quantity of 
water considered necessary to be in storage in the Upper Basin reservoirs to 
provide protection to the Upper Division States of Colorado, New Mexico, Utah, 
and Wyoming against impairment of annual consumptive uses in the Upper Basin.  
In years when projected storage in the Upper Basin reservoirs is greater than 
602(a) Storage, and Lake Powell storage is greater than storage at Lake Mead, 
storage equalization releases are made to maintain, as nearly as practicable, the 
active storage in Lake Mead equal to the active storage in Lake Powell on 
September 30 of each year.  In years when projected storage in the Upper Basin is 
less than 602(a) Storage, such storage equalization releases are not made.  
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Article II of the LROC provides, in part, that: 

The quantity of 602(a) Storage shall be determined by the Secretary after 
consideration of all applicable laws and relevant factors, including, but 
not limited to, the following: 

(a) Historic streamflows; 

(b) The most critical period of record; 

(c) Probabilities of water supply; 

(d) Estimated future depletions in the upper basin, including the effects 
of recurrence of critical periods of water supply; 

(e) The “Report of the Committee on Probabilities and Test Studies to 
the Task Force on Operating Criteria for the Colorado River,” dated 
October 30, 1969, and such additional studies as the Secretary deems 
necessary; and 

(f) The necessity to assure that upper basin consumptive uses not be 
impaired because of failure to store sufficient water to assure deliveries 
under section 602(a)(1) and (2) of Public Law 90-537. 

There has been, and as of December 31, 2008, continues to be, a range of 
differing views regarding precisely how these factors should be considered by the 
Secretary in making the determination of 602(a) Storage.   

Due to relatively full reservoir conditions in the Upper Basin and the amount of 
Upper Basin demand for Colorado River water, the 602(a) Storage determinations 
in the 1980s and 1990s did not directly affect the releases from Lake Powell.  As 
the water in storage in the Upper Basin decreased and the demand for water in the 
Upper Basin increased, the need for additional guidance for the annual 
602(a) Storage determinations was identified.   

In 2004, Reclamation adopted the Interim 602(a) Storage Guideline to be in effect 
through 2016 to coincide with the effective period of the 2001 ISG.  This 
guideline was published in the Federal Register at 69 Fed. Reg. 28945 (May 19, 
2004). The Interim 602(a) Storage Guideline established that:  

Through the year 2016, 602(a) storage requirements determined in 
accordance with Article II(1) of the Long-Range Operating Criteria shall 
utilize a value of not less than 14.85 million acre-feet (elevation 
3,630 feet) for Lake Powell.2 

2 The interim guideline provided for the possibility that a future sediment survey at 
Lake Powell might result in a revised water storage volume that correlates with the water surface 
elevation of 3,630 feet. 
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The Interim 602(a) Storage Guideline further provided: 

Accordingly, when projected September 30 Lake Powell storage is less 
than 14.85 million acre-feet (elevation 3,630 feet), the objective will be 
to maintain a minimum annual release of water from Lake Powell of 
8.23 million acre-feet, consistent with Article II(2) of the Long- 
Range Operating Criteria.  

This portion of the Interim 602(a) Storage Guideline became less relevant for 
operational purposes in December 2007 following the adoption of the 
2007 Interim Guidelines. 

Colorado River Interim Guidelines for Lower Basin Shortages and 
the Coordinated Operations of Lake Powell and Lake Mead, 2007  
As of December 31, 2008, the Colorado River was experiencing one of the worst 
droughts in approximately 100 years of recorded history.  For the period 2000 
through 2008, the average natural flow into Lake Powell was 11,700,000 acre-
feet, the lowest 9-year average since 1906.  This drought was the first sustained 
drought experienced in the Colorado River Basin at a time when all major storage 
facilities were in place and when use by the Lower Division States of Arizona, 
California, and Nevada met or exceeded the annual apportionment of 
7,500,000 acre-feet under a Normal Condition. 

On September 30, 1999, Lake Powell and Lake Mead were a combined 
95 percent full. By September 30, 2004, the amount of water in storage in 
Lake Powell and Lake Mead had declined to approximately 46 percent of the total 
capacity. During this time, Reclamation conducted detailed briefings for 
stakeholders in the Colorado River Basin and other interested entities regarding 
the drought and potential future scenarios for Colorado River operations.  In 2004, 
the seven Colorado River Basin States (Basin States) began discussions of 
possible strategies to address the system-wide drought in the Colorado River 
Basin. 

During the mid-year review of the 2005 AOP (see Chapter 1), the Secretary 
received conflicting recommendations from Basin States representatives 
regarding operations of Glen Canyon Dam for the remainder of the 2005 water 
year. Secretary Gale A. Norton’s mid-year review decision, set forth in a May 2, 
2005, letter to the Governors of the Basin States, considered potential adjustments 
to water year 2005 releases from Lake Powell but did not lead to any operational 
changes during the 2005 water year. In the May 2, 2005, letter, Secretary Norton 
directed Reclamation to develop additional strategies to improve coordinated 
management of the reservoirs in the Colorado River system, particularly for 
drought and low reservoir conditions. 

On September 30, 2005, through a notice published in the Federal Register at 
70 Fed. Reg. 57322, Reclamation initiated a process in accordance with NEPA, to 
develop Lower Basin shortage guidelines and coordinated management strategies 
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for the operation of Lake Powell and Lake Mead.  As a result of public input, 
three important considerations were identified:   

� The importance of encouraging conservation of water to better manage 
limited water supplies and, therefore, minimize the likelihood and severity 
of potential future shortages 

� The importance of considering operations throughout the full range of 
reservoir elevations  

� The importance of implementing guidelines for an interim, rather than a 
permanent, period to gain valuable experience operating the reservoirs 
under the modified operations and perhaps improve the basis for making 
future operational decisions during the interim period and/or thereafter 

An intensive period of public input and analysis took place from late 2005 
through 2007, and during this period Reclamation consulted with the 
United States Fish and Wildlife Service (USFWS) under the Endangered Species 
Act of 1973, Pub. L. No. 93-205, 87 Stat. 884 (1973).  On December 12, 2007, 
the USFWS issued the Final Biological Opinion for the Proposed Adoption of 
Colorado River Interim Guidelines for Lower Basin Shortages and Coordinated 
Operations for Lake Powell and Lake Mead. 

On December 13, 2007, Secretary Dirk Kempthorne signed the Record of 
Decision, Colorado River Interim Guidelines for Lower Basin Shortages and the 
Coordinated Operations of Lake Powell and Lake Mead, adopting the 
2007 Interim Guidelines for an interim period to be in effect through 
December 31, 2025 (through preparation of the 2026 AOP).  These guidelines 
were published in the Federal Register at 73 Fed. Reg. 19873 (April 11, 2008). 
The following four key elements of river management were adopted.  

Shortage Guidelines 
The 2007 Interim Guidelines identified the circumstances under which the 
Secretary would reduce the amount of water available for consumptive use from 
Lake Mead to the Lower Division States in any given year to below 
7,500,000 acre-feet, pursuant to the Consolidated Decree in Arizona v. 
California.3 

Coordinated River Operations 
The 2007 Interim Guidelines provided for the coordinated operations of 
Lake Powell and Lake Mead to provide improved operation of these two 
reservoirs, particularly under low reservoir conditions, in order to better share the 
risk of drought years and the benefits of high flow years.   

3 The 1964 Decree in Arizona v. California was incorporated in 2006 into the Consolidated 
Decree reported at 547 U.S. 150 (2006). 
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Storage and Delivery of Conserved Water (ICS and DSS) 
The 2007 Interim Guidelines provided for the development of Intentionally 
Created Surplus (ICS) in Lake Mead from conserved Colorado River system and 
nonsystem water and for the delivery of ICS pursuant to applicable Federal law to 
encourage water conservation actions and increase the flexibility of meeting water 
use demand from Lake Mead, particularly under drought and low reservoir 
conditions. The 2007 Interim Guidelines provide for the creation, verification, 
accounting, and any necessary forbearance and delivery agreements required to 
create and deliver ICS. ICS may be created through a variety of conservation 
methodologies, including the fallowing of land, canal lining programs, 
desalination programs, system efficiency measures, introduction to the 
mainstream of tributary water associated with pre-June 25, 1929, perfected rights, 
and the importation of non-Colorado River system water.  For certain types of 
ICS, at the time the ICS is created, 5 percent of the total amount created is 
dedicated to the Colorado River system on a one-time basis to benefit the system 
and enhance the water in storage in Lake Mead to meet future needs and to offset 
the effects of drought. 

The 2007 Interim Guidelines further provided for the creation, verification, 
accounting, and delivery of Developed Shortage Supply (DSS) to be available for 
use in a Shortage Condition. DSS may be created through the purchase of 
documented water rights perfected prior to June 25, 1929, on Colorado River 
system tributaries, with the amount actually introduced to the mainstream of the 
Colorado River subject to verification by the Secretary.  DSS may also be created 
by introducing non-Colorado River system water into the mainstream of the 
Colorado River. DSS is intended to assist in partially offsetting the specific 
reductions associated with a Shortage Condition and may only be delivered in the 
year of its creation. 

Interim Surplus Guidelines 
The 2007 Interim Guidelines also identify the conditions under which the 
Secretary may declare the availability of surplus water for use within the 
Lower Division States, modifying the substance of the 2001 ISG and extending 
the term from 2016 to be in effect through December 31, 2025 (through 
preparation of the 2026 AOP). 

The 2007 Interim Guidelines provide an objective methodology to determine the 
annual releases from Lake Powell and Lake Mead, unless extraordinary 
circumstances arise.  Figure 2-1 presents diagrams of the operations specified by 
the 2007 Interim Guidelines for Lake Powell and Lake Mead, anticipated as of 
2008 to be in effect through preparation of the 2026 AOP. 
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Figure 2-1. Operational diagrams for Lake Powell and Lake Mead. 
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Hydrologic Data - 1979 through 2008  

Pertinent hydrologic data for the period 1979 through 2008 are presented in this 
section, updating and supplementing the data presented in Updating the Hoover 
Dam Documents 1978, Chapters VI and VII. In addition, the provisional data for 
1977 and 1978 appearing in that earlier volume have been updated with the final 
data for those years, and errors in data previously reported have been corrected. 

Background 
The United States Geological Survey (USGS) established a gaging station at 
Lees Ferry, Arizona, in 1921 (see Figure 2-2).  For long-term planning purposes, 
this record was extended back to October 1905 through statistical techniques in 
order to standardize the period of record across the network of streamflow gages 
used for modeling in the Colorado River system.  The record extension work is 
detailed in the report by Colorado State University, Record Extension of Monthly 
Flows for the Colorado River System, dated December 2006. 

Figure 2-2. Map of Lee Ferry and Lees Ferry, Arizona, locations. 

2-9 



THE COLORADO RIVER DOCUMENTS 2008 

The flow measurement gage at Lees Ferry, Arizona, is located approximately 
15 miles downstream of Glen Canyon Dam and 2 miles upstream of Lee Ferry, 
Arizona, identified in 1922 in the Colorado River Compact as the boundary 
between the Upper and Lower Basins. As of December 31, 2008, there was not a 
direct measurement at Lee Ferry and the USGS continued to measure flow at the 
Lees Ferry gaging station. The flow at the Lee Ferry compact point is computed 
by summing the release from Glen Canyon Dam and the Paria River inflow.  
From 1977 through 2008, Paria River annual inflow ranged from a low of 
8,067 acre-feet to a high of 47,283 acre-feet with an average annual flow of 
19,059 acre-feet over the period (see Table 2-1).  Paria River inflow is measured 
approximately 1.1 miles upstream from its confluence with the Colorado River.  
The USGS established a gage at this site in 1923.  The steamflow record at this 
gage was also extended back to October of 1905 through the record extension 
work referenced earlier in this chapter. 

Natural Flow at Lee Ferry, Arizona 
Natural flow (referred to as virgin flow in Updating the Hoover Dam Documents 
1978, Chapter I) is the recorded flow at a point in the river corrected for upstream 
depletions, losses, and reservoir regulation.  Figure 2-3 presents the annual natural 
flow of the Colorado River at Lee Ferry, Arizona, for calendar year 1906 through 
2008 (2007 and 2008 were provisional estimates as of December 31, 2008) and 
updates the bar chart presented in Updating the Hoover Dam Documents 1978, 
Appendix 1 A.2. 

Historic Flow at Lee Ferry, Arizona, 1977 through 2008 
Following Figure 2-3, Table 2-1 presents the annual water year release from Lake 
Powell and the inflow from the Paria River, the sum of which represents the flow 
at Lee Ferry, and the running 10-year total from 1977 through 2008 (2007 and 
2008 were provisional estimates as of December 31, 2008).  This table updates 
data found in the table on page 125 in Updating the Hoover Dam Documents 
1978, Chapter VII, in which the running total is referred to as the “Progressive, 
10-year Total.” 

Additional Hydrologic Data 
The remainder of this chapter presents data relevant to Reclamation’s Colorado 
River operations. Table 2-2 presents the end-of-water-year elevation and storage 
of Lake Powell and Lake Mead from 1977 through 2008.  Table 2-3 presents 
annual December 31 elevation, storage, and calendar year release from 
Lake Mead from 1979 through 2008, and water supply condition for the 
Lower Division States for the years 1993 through 2008.  Table 2-4 presents the 
annual consumptive use in the Upper Basin for the States of Arizona, Colorado, 
New Mexico, Utah, and Wyoming for the period 1971 through 2008.  Table 2-5 
presents the annual consumptive use in the Lower Basin for the States of Arizona, 
California, and Nevada for the period 1971 through 2008. 
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Table 2-1. Water Year Values in Acre-Feet 1977 through 2008 

Water 
Year 

Paria 
River Flow 

Lake Powell 
1 Release

Flow at Lee 
Ferry 

Running 10-
Year Total 

1977 
1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
1996 
1997 
1998 
1999 
2000 
2001 
2002 
2003 
2004 
2005 
2006 
2007 
2008 

8,279 
15,033 
35,853 
47,283 
21,091 
18,804 
26,857 
18,214 
15,305 
18,454 
16,387 
15,550 
12,656 
10,816 

9,603 
20,772 
34,850 
15,295 
19,300 
10,240 
28,489 
19,836 
22,293 

8,375 
19,713 

8,067 
11,673 
12,663 
33,489 
14,781 
24,109 
15,760 

8,260,403 
8,353,666 
8,296,502 

10,907,484 
8,295,154 
8,304,395 

17,493,441 
20,499,412 
19,094,102 
16,847,841 
13,428,595 

8,143,617 
7,980,516 
8,140,403 
8,121,402 
8,001,898 
8,102,499 
8,288,529 
9,223,339 

11,522,142 
13,823,706 
13,509,892 
11,204,251 

9,380,866 
8,235,534 
8,230,493 
8,228,584 
8,232,112 
8,231,718 
8,228,365 
8,231,036 
8,978,025 

8,268,682 
8,368,699 
8,332,355 

10,954,767 
8,316,245 
8,323,199 

17,520,298 
20,517,626 
19,109,407 
16,866,295 
13,444,982 

8,159,167 
7,993,172 
8,151,219 
8,131,005 
8,022,670 
8,137,349 
8,303,824 
9,242,639 

11,532,382 
13,852,195 
13,529,728 
11,226,544 

9,389,241 
8,255,247 
8,238,560 
8,240,257 
8,244,775 
8,265,207 
8,243,146 
8,255,145 
8,993,785 

88,284,819 
88,295,920 
87,778,246 
90,045,233 
89,754,832 
88,747,911 
96,128,726 

108,369,556 
118,205,208 
126,577,573 
131,753,873 
131,544,341 
131,205,158 
128,401,610 
128,216,370 
127,915,841 
118,532,892 
106,319,090 

96,452,322 
91,118,409 
91,525,622 
96,896,183 

100,129,555 
101,367,577 
101,491,819 
101,707,709 
101,810,617 
101,751,568 
100,774,136 

97,484,900 
91,887,850 
87,351,907 

1 Releases from Lake Powell prior to 1997 are from USGS published data from 
the Colorado River at Lees Ferry, Arizona, surface water discharge station.  Release 
values from 1997 through 2005 are values from the Glen Canyon Dam Supervisory 
Control and Data Aquisition (SCADA) system and are based on turbine rating 
curves. Release values from 2006 through 2008 are from acoustic velocity meters 
at Glen Canyon Dam, located on each penstock. 
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Table 2-2. End of Water Year Elevation and Storage of Lake Powell 
and Lake Mead, 1977 through 2008 

Water  
Year 

Powell 
Elevation 

(feet) 

Powell 
Storage  

(acre-feet) 

Mead 
Elevation 

(feet) 

Mead 
Storage 

(acre-feet) 
1977 
1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
1996 
1997 
1998 
1999 
2000 
2001 
2002 
2003 
2004 
2005 
2006 
2007 
2008 

3,636.70 
3,640.17 
3,678.10 
3,687.78 
3,671.96 
3,687.27 
3,698.86 
3,695.91 
3,685.66 
3,689.62 
3,687.95 
3,685.61 
3,665.20 
3,637.61 
3,628.62 
3,623.01 
3,662.52 
3,654.42 
3,687.10 
3,679.29 
3,690.32 
3,687.71 
3,691.59 
3,677.80 
3,664.84 
3,626.53 
3,603.73 
3,570.77 
3,601.97 
3,601.74 
3,601.87 
3,626.90 

15,616,782 
16,023,134 
20,982,671 
22,414,099 
20,110,881 
22,336,913 
24,139,580 
23,671,075 
22,094,527 
22,694,218 
22,439,859 
22,087,061 
19,183,233 
15,722,660 
14,698,880 
14,084,829 
18,824,804 
17,772,167 
22,311,240 
21,154,837 
22,801,446 
22,403,483 
22,996,950 
20,939,423 
19,134,795 
14,467,880 
12,109,533 

9,169,460 
11,939,007 
11,916,846 
11,929,370 
14,508,577 

1,180.48 
1,185.43 
1,195.30 
1,204.92 
1,192.67 
1,198.96 
1,218.21 
1,210.06 
1,213.14 
1,208.83 
1,209.79 
1,199.16 
1,190.22 
1,180.02 
1,173.01 
1,174.44 
1,189.15 
1,178.40 
1,184.28 
1,190.84 
1,205.81 
1,214.78 
1,211.29 
1,196.72 
1,177.96 
1,155.42 
1,142.12 
1,125.86 
1,138.36 
1,125.36 
1,111.06 
1,105.76 

20,205,000 
20,869,000 
22,242,000 
23,637,000 
21,870,000 
22,766,000 
25,658,000 
24,406,000 
24,875,000 
24,220,000 
24,365,000 
22,795,000 
21,528,000 
20,144,000 
19,233,000 
19,416,000 
21,379,000 
19,930,400 
20,713,805 
21,613,756 
23,768,699 
25,126,125 
24,592,086 
22,443,956 
19,872,756 
17,093,000 
15,617,840 
13,937,000 
15,219,160 
13,887,000 
12,504,640 
12,012,920 
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Table 2-3. End of Calendar Year Elevation, Storage and Calendar Year Release at Lake 
Mead, and Water Supply Condition1 for Lower Division States, 1979 through 2008 

FloodCalendar Elevation Storage  Release2 
Water Supply Condition Control Year (feet) (acre-feet) (acre-feet) Releases 

1979 1,197.97 22,623,000 7,721,117 No 
1980 1,202.88 23,336,000 11,088,000 Yes 
1981 1,198.28 22,668,000 8,283,531 Yes 
1982 1,208.37 24,151,000 7,458,506 No 
1983 1,212.33 24,751,000 19,065,798 Yes 
1984 1,207.90 24,081,000 21,411,174 Yes 
1985 1,205.49 23,721,000 17,227,438 Yes 
1986 1,210.39 24,456,000 17,547,570 Yes 
1987 1,211.03 24,553,000 11,337,878 Yes 
1988 1,199.75 22,880,000 9,425,712 Yes 
1989 1,189.80 21,469,000 9,164,707 No 
1990 1,177.89 19,864,000 9,203,921 No 
1991 1,173.44 19,288,000 8,954,598 No 
1992 1,176.84 19,729,000 7,826,896 No 
1993 1,188.75 21,324,000 7,440,230 Normal No 
1994 1,176.52 19,689,000 9,354,254 Normal No 
1995 1,190.92 21,624,887 8,546,875 Normal No 
1996 1,194.38 22,111,580 9,965,288 Surplus3 No 
1997 1,214.64 25,104,563 11,682,997 Surplus Yes4 

1998 1,212.53 24,781,094 12,781,057 Surplus Yes 
1999 1,213.94 24,996,810 11,028,388 Surplus Yes 
2000 1,196.12 22,358,160 10,675,985 Surplus No5 

2001 1,177.37 19,795,468 10,205,836 Surplus No 
2002 1,152.13 16,717,691 10,442,238 Full Domestic Surplus No 
2003 1,139.12 15,299,600 9,365,254  Full Domestic Surplus6 No 
2004 1,130.01 14,355,020 9,345,126 Partial Domestic Surplus No 
2005 1,137.52 15,131,080 8,275,510 Normal No 
2006 1,128.12 14,164,120 9,260,297 Partial Domestic Surplus No 
2007 1,114.81 12,859,760 9,362,973 Partial Domestic Surplus No 
2008 1,110.97 12,496,210 9,545,339 ICS Surplus No 

1 In 1993, the Secretary implemented the use of the terms Normal Condition, Shortage Condition, 
and Surplus Condition in the AOP to characterize the amount of water available for release under 
Arizona v. California. See Chapter 1 for additional information regarding AOPs. 

2 This total includes releases from Lake Mead to satisfy the Mexican Water Treaty. 
3 The determination in the 1996 AOP was a Normal Condition.  That determination was modified in 

July 1996 to a Surplus Condition as noted in the 1997 AOP. 
4 The scheduled delivery to Mexico in the 1997 AOP was 1,500,000 acre-feet.  That delivery 

schedule was modified in March 1997 to 1,700,000 acre-feet as noted in the 1998 AOP. 
5 Flood control releases were not required in calendar year 2000; however, the scheduled delivery 

to Mexico in the 2000 AOP was 1,700,000 acre-feet. 
6 2001 ISG were suspended effective January 1, 2003, resulting in a Normal Condition and 

reinstated in October 2003, resulting in a Full Domestic Surplus Condition. 
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Table 2-4. Annual Consumptive Use in the Upper Basin for the States of Arizona, 
Colorado, New Mexico, Utah, and Wyoming, 1971 through 20081 

Calendar 
Year Arizona Colorado New 

Mexico Utah Wyoming Total

1971 
1972 
1973 
1974 
1975 
1976 
1977 
1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
1996 
1997 
1998 
1999 
2000 
2001 
2002 
2003 
2004 
2005 
2006 
2007 
20082 

11,100 
12,200 
11,400 
19,200 
25,200 
30,400 
34,000 
32,900 
33,900 
36,900 
41,800 
39,800 
41,600 
44,000 
44,000 
39,100 
38,200 
40,700 
40,200 
35,800 
39,000 
40,000 
39,400 
40,800 
39,800 
31,400 
31,400 
34,100 
35,700 
38,100 
37,600 
37,400 
36,000 
38,200 
37,100 
36,800 
36,900 

1,700,400 
1,775,500 
1,536,200 
1,855,000 
1,777,400 
1,678,800 
1,607,700 
1,936,800 
1,824,400 
1,744,300 
2,086,100 
2,106,100 
1,919,500 
1,864,700 
1,993,800 
1,807,900 
1,896,000 
2,280,300 
2,406,000 
2,102,300 
2,168,100 
2,207,100 
2,056,000 
2,251,100 
1,711,300 
2,087,700 
1,966,200 
2,031,800 
1,853,400 
2,382,600 
2,329,800 
2,122,600 
2,079,300 
1,893,100 
1,856,100 
2,028,000 
1,961,300 

179,600 
183,500 
319,600 
199,900 
290,400 
279,200 
208,600 
324,800 
401,100 
424,800 
314,600 
399,200 
400,900 
394,500 
375,100 
367,700 
339,500 
315,100 
380,200 
362,000 
401,400 
363,100 
393,700 
391,900 
384,700 
376,500 
425,900 
396,600 
376,100 
337,100 
402,700 
333,800 
383,300 
407,700 
466,300 
393,400 
414,700 

729,500 
748,600 
730,000 
785,100 
615,100 
638,000 
396,700 
678,600 
725,800 
673,900 
666,500 
632,700 
596,500 
638,100 
755,000 
735,400 
767,700 
754,100 
741,700 
784,400 
821,000 
868,400 
823,000 
957,400 
791,400 
767,400 
768,100 
849,100 
858,200 
774,200 
966,500 
811,200 
877,600 
830,000 
853,200 
824,600 
677,800 

333,700 
303,600 
303,600 
363,500 
291,300 
282,200 
218,900 
333,400 
348,000 
337,400 
341,000 
329,800 
346,100 
307,300 
336,400 
474,000 
478,300 
561,200 
477,900 
519,700 
441,900 
543,600 
419,700 
604,300 
436,800 
495,500 
442,100 
390,400 
415,100 
421,100 
429,900 
437,900 
436,600 
368,700 
405,100 
460,400 
515,800 

2,954,300 
3,023,400 
2,900,800 
3,222,700 
2,999,400 
2,908,600 
2,465,900 
3,306,500 
3,333,200 
3,217,300 
3,450,000 
3,507,600 
3,304,600 
3,248,600 
3,504,300 
3,424,100 
3,519,700 
3,951,400 
4,046,000 
3,804,200 
3,871,400 
4,022,200 
3,731,800 
4,245,500 
3,364,000 
3,758,500 
3,633,700 
3,702,000 
3,538,500 
3,953,100 
4,166,500 
3,742,900 
3,812,800 
3,537,700 
3,617,800 
3,743,200 
3,606,500 

1 All values in acre-feet from Reclamation's Upper Colorado River Basin Consumptive Uses and 
Losses Reports and do not include evaporation. 

2 As of December 31, 2008, provisional data for irrigated agriculture were not available and, 
therefore, consumptive use could not be estimated. 
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Table 2-5. Annual Consumptive Use in the Lower Basin for the States 
of Arizona, California, and Nevada, 1971 through 20081 

Calendar Arizona California Nevada TotalYear 

1971 1,296,930 5,216,192 50,586 6,563,708 
1972 1,203,043 5,230,635 81,051 6,514,729 
1973 1,268,744 5,317,547 92,649 6,678,940 
1974 1,325,631 5,414,040 94,889 6,834,560 
1975 1,358,003 4,983,705 72,140 6,413,848 
1976 1,248,000 4,706,594 73,192 6,027,786 
1977 1,231,274 5,097,343 73,174 6,401,791 
1978 1,234,942 4,503,340 71,293 5,809,575 
1979 1,150,853 4,788,423 60,074 5,999,350 
1980 1,169,657 4,725,496 92,737 5,987,890 
1981 1,415,850 4,795,949 110,017 6,321,816 
1982 1,240,384 4,299,799 102,326 5,642,509 
1983 1,062,169 4,245,045 86,596 5,393,810 
1984 1,122,399 4,677,103 101,492 5,900,994 
1985 1,194,208 4,778,749 101,709 6,074,666 
1986 1,356,930 4,803,676 112,217 6,272,823 
1987 1,734,172 4,891,961 108,863 6,734,996 
1988 1,922,737 5,039,679 129,420 7,091,836 
1989 2,229,697 5,144,417 156,213 7,530,327 
1990 2,260,272 5,219,457 178,111 7,657,840 
1991 1,864,360 5,005,595 180,224 7,050,179 
1992 1,906,071 4,546,192 177,551 6,629,814 
1993 2,246,695 4,835,017 204,402 7,286,114 
1994 1,944,995 5,189,419 225,828 7,360,242 
1995 2,028,809 4,836,801 215,718 7,081,328 
1996 2,552,799 5,226,365 248,502 8,027,666 
1997 2,696,974 5,161,892 242,045 8,100,911 
1998 2,422,865 4,953,232 244,509 7,620,606 
1999 2,579,702 5,107,177 289,515 7,976,394 
2000 2,633,515 5,072,006 319,856 8,025,377 
2001 2,687,812 5,168,643 313,937 8,170,392 
2002 2,805,986 5,275,607 325,227 8,406,820 
2003 2,830,599 4,408,746 298,392 7,537,737 
2004 2,784,645 4,316,185 283,006 7,383,836 
2005 2,428,469 4,344,258 291,778 7,064,505 
2006 2,782,866 4,335,299 292,864 7,411,029 
2007 2,783,323 4,370,695 300,312 7,454,330 
2008 2,752,497 4,498,810 269,654 7,520,961

 1 All values in acre-feet from Reclamation's Compilation of Records in 
Accordance with Article V of the Decree of the Supreme Court of the United 
States in Arizona v. California and do not include evaporation. 
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CHAPTER 3: ENVIRONMENTAL 
PROGRAMS AND COMPLIANCE 
ACTIVITIES 

Introduction 

Environmental statutes, particularly the National Environmental Policy Act 
of 1969, Public Law (Pub. L.) No. 91-190, 83 Stat. 852 (1970) (NEPA), and the 
Endangered Species Act of 1973, Pub. L. No. 93-205, 87 Stat. 884 (1973) (ESA), 
played a major role in Colorado River operations and management during the 
period from 1979 through 2008.  This chapter briefly describes NEPA and ESA, 
describes how these and other statutes affected the management of the 
Colorado River in both the Upper and Lower Basins, and describes the 
development of a number of ongoing environmental programs, including recovery 
implementation programs in the Upper Basin and the Lower Colorado River 
Multi-Species Conservation Program (LCR MSCP) in the Lower Basin.  In 
addition, this chapter discusses the Grand Canyon Protection Act of 1992, Pub. L. 
No. 102-575, Title XVIII, 106 Stat. 4669 (1992), and the resulting modifications 
to the operations of Glen Canyon Dam. NEPA and ESA litigation relating to the 
Bureau of Reclamation’s (Reclamation) Colorado River operations is discussed in 
Chapter 12. 

NEPA 

NEPA was enacted on January 1, 1970. The NEPA process helps to ensure that 
Federal decisionmakers and the public are informed regarding the potential 
impacts of proposed Federal actions.  Reclamation meets the requirements of 
NEPA in the Colorado River Basin through the preparation of environmental 
compliance documents such as Environmental Impact Statements (EISs) 
analyzing the potential impacts of various alternatives.  EISs lead to adoption of 
Records of Decision (RODs) in which a particular course of action, that is, a 
specific action alternative or a no-action (status-quo) alternative, is selected.  
Several environmental compliance documents prepared during the period from 
1979 through 2008 are described in other chapters of this volume in the context of 
the discussion of the particular actions under consideration. 

ESA 

ESA was enacted on December 28, 1973.  Key provisions of the ESA, as 
amended, include:  Section 7(a)(1), which directs Federal agencies to utilize their 
authorities in furtherance of the purposes of the ESA by carrying out programs for 
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the conservation of endangered and threatened species; Section 7(a)(2), which 
requires Federal agencies to ensure their discretionary actions do not jeopardize 
the continued existence of listed threatened or endangered species or adversely 
modify designated critical habitat (see 50 Code of Federal Regulations (CFR) 
§ 402.13 for a description of the Section 7 informal consultation process and 
50 CFR § 402.14 for a description of the Section 7 formal consultation process); 
Section 9, which prohibits unauthorized take of individual members of listed 
species; and Section 10, which provides a mechanism where, for non-Federal 
activities, the United States Fish and Wildlife Service (USFWS) may permit the 
taking of listed species "if such taking is incidental to, and not the purpose of, the 
carrying out of an otherwise lawful activity."   

In addition to other actions, Reclamation met the requirements of the ESA in the 
Colorado River Basin through a number of Section 7 consultations with USFWS 
during the period from 1979 through 2008.  As a result of these consultations, 
Reclamation modified operations of some Colorado River dams and reservoirs in 
the Upper Basin to assist in the conservation of federally listed endangered and 
threatened species, and engaged in habitat restoration and protection, native fish 
augmentation programs, participation in endangered species recovery programs, 
and other similar activities throughout the Basin. 

Endangered Fish Species on the Colorado River  

As of December 31, 2008, the USFWS had listed the following four native fish 
species as endangered: 

� Humpback chub (Gila cypha) - listed as endangered in 1967 under the 
Act of October 15, 1966, Pub. L. No. 89-669, 80 Stat. 926 (1966) 
(Endangered Species Preservation Act) in a notice published in the 
Federal Register at 32 Fed. Reg. 4001 (March 11, 1967) 

� Colorado pikeminnow (Ptychocheilus lucius) - listed as endangered in 
1967 under the Endangered Species Preservation Act as the 
Colorado River squawfish in a notice published in the Federal Register at 
32 Fed. Reg. 4001 (March 11, 1967) 

� Bonytail (Gila elegans) - listed as endangered in 1980 under the ESA as 
the bonytail chub in a notice published in the Federal Register at 45 Fed. 
Reg. 27710 (April 23, 1980) 

� Razorback sucker (Xyrauchen texanus) - listed as endangered in 1991 
under the ESA in a notice published in the Federal Register at 56 Fed. 
Reg. 54957 (October 23, 1991) 
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In 1994, the USFWS designated 1,980 miles of the Colorado River and its 
tributaries as critical habitat for these four fish species.  This designation was 
published in the Federal Register at 59 Fed. Reg. 13374 (March 21, 1994). Under 
Section 7(a)(2) of the ESA, action agencies such as Reclamation must avoid 
adverse modifications to designated critical habitat.  Programs were developed in 
both the Upper and Lower Basins to address these and other endangered species. 

Upper Basin 

Many of the Upper Basin environmental considerations have been addressed in 
decisions concerning operation of particular projects and, for this reason, these 
environmental compliance activities are discussed later in this chapter in the 
context of project operations. In addition, specific programs were established in 
the Upper Basin to address the endangered fish species and are discussed in the 
following section. 

Recovery Programs 
To promote cooperative discussions regarding water project development and 
endangered fishes in the Upper Basin, the USFWS, Reclamation, and the States 
of Colorado, Utah, and Wyoming entered into a Memorandum of Understanding 
dated August 3, 1984, forming a Coordinating Committee to develop a program 
of reasonable and prudent alternatives associated with water project development 
and depletions in the Upper Basin.  The committee’s work became the basis for 
two related recovery programs established in the late 1980s and early 1990s.   

These recovery programs were implemented as joint efforts between the 
United States Department of the Interior, the United States Department of 
Energy’s Western Area Power Administration (Western), Upper Basin States 
acting through their governors, and Upper Basin Native American tribes.  The two 
programs are established by these agreements:  

� Cooperative Agreement for the Recovery Implementation Program for 
Endangered Species in the Upper Colorado River Basin (Upper Colorado 
River RIP), executed in 1988 and extended in 2001 

� Cooperative Agreement for the San Juan River Basin Recovery 
Implementation Program (San Juan River RIP), executed in 1992 and 
extended in 2006 

Congress approved these programs in the Act of October 30, 2000, Pub. L. 
No. 106-392, 114 Stat. 1602 (2000), with the programs later extended by the Act 
of December 19, 2002, Pub. L. No. 107-375, 116 Stat. 3113 (2002) and the Upper 
Colorado and San Juan River Basin Endangered Fish Recovery Programs 
Reauthorization Act of 2005, Pub. L. No. 109-183, 120 Stat. 290 (2006).   
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These programs share the dual goals of recovering populations of endangered fish 
and continuing water development to meet current and future human needs.  
Program actions provide ESA compliance for more than 1,600 Federal, tribal, and 
non-Federal water projects depleting more than 3 million acre-feet of water per 
year in the Colorado and San Juan Rivers and their tributaries. 

The 1988 Upper Colorado River RIP Cooperative Agreement states that “[t]he 
Program provides for a broad range of measures to manage and recover three 
endangered fishes and to manage the razorback sucker, while providing for new 
water development to proceed in the Upper Colorado River Basin.”  The 
Cooperative Agreement identifies 5 principal activities of the Upper Colorado 
River RIP: (1) habitat management through the provision of instream flows; 
(2) nonflow habitat development and maintenance; (3) native fish stocking; 
(4) management of nonnative species and sportfishing; and (5) research, data 
management, and monitoring.   

Program activities further include construction and operation of fish ladders to 
provide the fish access to former spawning areas blocked by diversion and storage 
dams.  For instance, successful ladders have been operating since 1996 around the 
Redlands Diversion Dam on the Gunnison River in Colorado.  The fish ladders 
near Grand Junction at the Grand Valley Diversion Dam (2006) and near Palisade 
at the Price-Stubb Diversion Dam (2008) were put into operation to enable native 
fish to access the uppermost reaches of the Colorado River. 

As of December 31, 2008, the program partners for the Upper Colorado River 
RIP included Reclamation, the USFWS, the National Park Service, Western, the 
State of Colorado, the State of Utah, the State of Wyoming, the Colorado River 
Energy Distributors Association, the Colorado Water Congress, the Utah Water 
Users Association, The Nature Conservancy, Western Resource Advocates, and 
the Wyoming Water Association. 

The 2006 San Juan River RIP’s Final Draft Program Document (2006 Program 
Document) identifies the following two specific goals:  

(1) to conserve populations of Colorado pikeminnow and 
razorback sucker in the Basin consistent with the recovery goals 
established under the Endangered Species Act, 16 U.S.C. 1531 et seq.; 
and 

(2) to proceed with water development in the Basin in compliance with 
federal and state laws, interstate compacts, Supreme Court decrees, and 
federal trust responsibilities to the Southern Utes, Ute Mountain Utes, 
Jicarillas, and the Navajos. 

The 2006 Program Document for the San Juan River RIP identifies the following 
activities of the program: (1) protection, management, and augmentation of 
habitat; (2) water quality protection and enhancement; (3) interactions between 
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native and non-native fish species; (4) monitoring and data management; and 
(5) protection of genetic integrity and management and augmentation of 
populations.  The San Juan River RIP also has a Long-Range Plan which outlines 
a multi-year proposal to guide the program’s research and monitoring programs 
and recovery actions. 

As of December 31, 2008, the program participants for the San Juan River RIP 
included Reclamation, the USFWS, the Bureau of Indian Affairs, the Bureau of 
Land Management, the State of Colorado, the State of New Mexico, the 
Southern Ute Indian Tribe, the Ute Mountain Ute Tribe, the Jicarilla Apache 
Nation, the Navajo Nation, water development interests (local governments and 
non-Federal water users), and conservation interests (as of December 31, 2008, 
represented by The Nature Conservancy). 

Flaming Gorge Dam Operations 
Flaming Gorge Dam is located on the Green River, a major tributary of the 
Colorado River, in northeastern Utah. Flaming Gorge Dam is one of the initial 
units authorized by the Colorado River Storage Project Act, Pub. L. No. 84-485, 
70 Stat. 105 (1956) (CRSPA) for the Colorado River Storage Project (CRSP).  
Flaming Gorge Dam was completed in 1963, with a total storage capacity of 
3,788,900 acre-feet. During the 1960s, dam operation focused primarily on 
power generation during periods of peak power demand.  In the mid-1980s, 
Reclamation, in consultation with the USFWS, began gradual modification of 
annual releases to better reflect natural hydrograph conditions.  These 
modifications were undertaken to assist in the recovery of four endangered fish 
species known to live in the Green River below Flaming Gorge Dam:  the 
humpback chub, the Colorado pikeminnow, the bonytail, and the 
razorback sucker.   

On November 25, 1992, the USFWS issued a Final Biological Opinion on the 
Operation of Flaming Gorge Dam (1992 BO), which concluded that the 
operations of Flaming Gorge Dam were jeopardizing the continued existence of 
these four endangered fish species. The 1992 BO provided a Reasonable and 
Prudent Alternative (RPA) to operate Flaming Gorge Dam in a manner which 
would remove jeopardy for the endangered fish.  One element of the RPA was for 
Reclamation to conduct a 5-year period of experimentation in order to learn which 
conditions best favored the endangered fishes and then work with the USFWS to 
develop flow recommendations to provide guidance regarding the operation of 
Flaming Gorge Dam in a manner to avoid jeopardizing the endangered fishes 
known to live in the Green River. 

In September 2000, a report was issued by the Upper Colorado River RIP, in 
cooperation with Reclamation and Western, entitled Flow and Temperature 
Recommendations for Endangered Fishes in the Green River Downstream of 
Flaming Gorge Dam (Flow and Temperature Recommendations).  This report 
was the product of the 5-year experimental period and provided the best available 
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scientific information on the needs of the endangered fish in the Green River.  
In 2000, Reclamation began a NEPA process to modify the operation of 
Flaming Gorge Dam in light of the Flow and Temperature Recommendations.  
The Operation of Flaming Gorge Dam Final Environmental Impact Statement 
was released by Reclamation in September 2005.  The USFWS issued a 
nonjeopardy biological opinion on the proposed action, also in September 2005, 
entitled Final Biological Opinion on the Operation of Flaming Gorge Dam. 

A Record of Decision, Operation of Flaming Gorge Dam Final Environmental 
Impact Statement (2006 Flaming Gorge ROD) was signed by Reclamation on 
February 16, 2006, and modified the operation of Flaming Gorge Dam to achieve, 
to the extent possible, the Flow and Temperature Recommendations.  The 
2006 Flaming Gorge ROD was based on a finding that the flow regime selected 
by the ROD would assist in avoiding jeopardy to listed species and in making 
progress toward recovery of listed fish, which would, in turn, facilitate the ability 
of the Upper Basin States to continue utilizing and further developing their 
Colorado River apportionments pursuant to the Colorado River Compact.   

Wayne N. Aspinall Unit Operations  
The Wayne N. Aspinall Unit (Aspinall Unit), originally authorized in CRSPA as 
the “Curecanti” initial unit, consists of three reservoirs located on the 
Gunnison River in Western Colorado:  Blue Mesa, Morrow Point, and Crystal.  
The Gunnison begins at the confluence of the East and Taylor Rivers, from which 
it flows 25 miles to Blue Mesa Reservoir, and then through Morrow Point and 
Crystal Reservoirs, respectively. The Aspinall Unit was constructed between 
1963 and 1977. The total storage capacities for these reservoirs are: 
940,700 acre-feet in Blue Mesa; 117,190 acre-feet in Morrow Point; and 
25,000 acre-feet in Crystal. 

Most of the water storage occurs in the uppermost and largest reservoir, 
Blue Mesa. The upstream powerplants at Blue Mesa and Morrow Point Dams 
provide power generation during periods of peak power demand.  Crystal Dam 
serves as a regulating reservoir, helping to stabilize flows in the Gunnison River 
below the three dams.  

In July 2003, the USFWS issued its final report on Flow Recommendations to 
Benefit Endangered Fishes in the Colorado and Gunnison Rivers. The report, 
which was revised in October 2003, presents flow recommendations for two 
different river reaches: one for the lower Gunnison River between Delta and 
Grand Junction, Colorado; and the other for the Colorado River between the 
Gunnison River confluence and the Colorado-Utah State line.  In January 2004, 
Reclamation published in the Federal Register at 69 Fed. Reg. 2943 (January 21, 
2004) a notice of intent to prepare an EIS to describe potential effects of 
operational changes for the Aspinall Unit.  The purpose of Reclamation’s 
proposed action is to operate the Aspinall Unit to avoid jeopardy to endangered 
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species while maintaining the congressionally authorized Aspinall Unit purposes.  
As of December 31, 2008, the NEPA process was ongoing.   

Navajo Unit Operations 
The Navajo Unit (Navajo Dam and Reservoir) is located on the San Juan River in 
New Mexico, approximately 34 miles east of Farmington.  The Navajo Unit was 
authorized as an initial unit of CRSP.  Water development supported by the 
Navajo Unit includes the San Juan-Chama Project, the Navajo Indian 
Irrigation Project, portions of the Jicarilla Apache Nation water settlement, and 
development of the Animas-La Plata Project.  Also, as of December 31, 2008, 
expected to be included are the proposed Navajo-Gallup Water Supply Project 
and other water uses.  The Navajo Dam Hydroelectric Plant is owned and 
operated by the City of Farmington and began full commercial operation in 1989.  
Navajo Dam was completed in 1963, creating Navajo Reservoir, which has a total 
capacity of approximately 1,700,000 acre-feet.   

Throughout the 1970s and the 1980s, Navajo Dam was operated to maximize 
water storage and minimize flow variation in the river below the dam, which 
reduced the magnitude of peak spring flows and supplemented flows in other 
seasons. Regulated flows, along with other factors including loss of habitat and 
water development in the basin, had an adverse impact on native fish in the 
San Juan River. 

In May 1999, a report entitled Flow Recommendations for the San Juan River 
(San Juan Flow Recommendations) was completed by the San Juan River RIP 
following a 7-year research period. This report outlines flow recommendations 
for the San Juan River below Navajo Dam to promote the recovery of the 
endangered Colorado pikeminnow and razorback sucker; to maintain important 
habitat for these two species, as well as other native species; and to provide 
information for the evaluation of continued water development in the basin.   

In 2006, Reclamation completed a NEPA process on the implementation of 
operations at Navajo Dam that met the San Juan Flow Recommendations.  In 
January 2006, the USFWS issued a nonjeopardy Final Biological Opinion for 
Navajo Reservoir Operations, Colorado River Storage Project, Colorado-
New Mexico-Utah. The Final Environmental Impact Statement, Navajo Reservoir 
Operations was issued in April 2006, and a notice of availability was published in 
the Federal Register at 71 Fed. Reg. 20416 (April 20, 2006). The Record of 
Decision, for the Navajo Reservoir Operations, Navajo Unit – San Juan River 
New Mexico, Colorado, Utah, Final Environmental Impact Statement was signed 
by Reclamation on July 31, 2006. 

Glen Canyon Dam Operations  
Glen Canyon Dam is located in northeastern Arizona just upstream of Lee Ferry, 
Arizona. See Chapter 2. Glen Canyon Dam was authorized as an initial unit of 
CRSP. Construction on Glen Canyon Dam began in the fall of 1956.  Closure of 
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the dam and the first storage of water occurred in March 1963.  Lake Powell, the 
reservoir impounded by Glen Canyon Dam, has a capacity of approximately 
24,332,000 acre-feet of water. 

In the 1980s, various scientific, environmental, and recreational interests began to 
identify changes to the Grand Canyon's riparian resources in areas downstream of 
Glen Canyon Dam.  These concerns led to investigations into Glen Canyon Dam 
operations in order to better understand the impacts of those operations on the 
Grand Canyon's ecological systems.  While these studies were underway, 
Congress enacted the Grand Canyon Protection Act of 1992, Pub. L. No. 102-575, 
Title XVIII, 106 Stat. 4669 (1992).  

Grand Canyon Protection Act of 1992 
Provisions of the Grand Canyon Protection Act of 1992 include: 

Section 1802(a).  The Secretary shall operate Glen Canyon Dam in 
accordance with the additional criteria and operating plans specified in 
section 1804 and exercise other authorities under existing law in such a 
manner as to project [sic], mitigate adverse impacts to, and improve the 
values for which Grand Canyon National Park and Glen Canyon 
National Recreation Area were established, including, but not limited to 
natural and cultural resources and visitor use. 

Section 1802(b). The Secretary shall implement this section in a manner 
fully consistent with and subject to the Colorado River Compact, the 
Upper Colorado River Basin Compact, the Water Treaty of 1944 with 
Mexico, the decree of the Supreme Court in Arizona v. California, and 
the provisions of the Colorado River Storage Project Act of 1956 and the 
Colorado River Basin Project Act of 1968 that govern allocation, 
appropriation, development, and exportation of the waters of the 
Colorado River Basin. 

* * * 
Section 1804(a). Not later than 2 years after the date of enactment of this 
Act, the Secretary shall complete a final Glen Canyon Dam 
environmental impact statement, in accordance with the National 
Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.). 

Section 1804(b).  The Comptroller General shall-
(1) audit the costs and benefits to water and power users and to 

natural, recreational, and cultural resources resulting from 
management policies and dam oporations [sic] identified 
pursuant to the environmental impact statement described in 
subsection (a); and 

(2) report the results of the audit to the Secretary and the Congress. 

Section 1804(c). (1) Based on the findings, conclusions, and 
recommendations made in the environmental impact statement prepared 
pursuant to subsection (a) and the audit performed pursuant to subsection 
(b), the Secretary shall- 
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(A) adopt criteria and operating plans separate from and in addition 
to those specified in section 602(b) of the Colorado River Basin 
Project Act of 1968; and 

(B) exercise other authorities under existing law, so as to ensure that 
Glen Canyon Dam is operated in a manner consistent with 
section 1802. 

In accordance with the Grand Canyon Protection Act of 1992, Reclamation 
completed the Operation of Glen Canyon Dam Final Environmental Impact 
Statement (1995 FEIS) in 1995. Alternatives considered in the 1995 FEIS varied 
with respect to monthly, daily, and hourly water release fluctuations but did not 
analyze modification of the annual release volume from Glen Canyon Dam. 

Secretary of the Interior (Secretary) Bruce Babbitt signed the Record of Decision, 
Operation of Glen Canyon Dam Final Environmental Impact Statement 
(1996 Glen Canyon Dam ROD) on October 9, 1996.  The 1996 Glen Canyon 
Dam ROD selected the Modified Low Fluctuating Flow Alternative, which 
“substantially reduce[s] daily fluctuations from historic levels.”  As described on 
page 28 of the 1995 FEIS, the Modified Low Fluctuating Flow Alternative 
“would have the same annual and essentially the same monthly operating plan as 
described under the No Action Alternative but would restrict daily and hourly 
operations more than [the other fluctuating flow alternatives described in the 
1995 FEIS].” The 1996 Glen Canyon Dam ROD also allows for certain high flow 
releases and experimental releases.  A number of experimental releases, including 
high flow releases, steady flow releases, and fluctuating flow releases, were made 
between 1996 and December 31, 2008, pursuant to the 1996 Glen Canyon Dam 
ROD. 

The 1996 Glen Canyon Dam ROD also established the Glen Canyon Dam 
Adaptive Management Program (AMP).  The Adaptive Management Work 
Group, established to implement the AMP, is chartered as a Federal advisory 
committee, under the Federal Advisory Committee Act, Pub. L. No. 92-463, 
86 Stat. 770 (1972). The most recent charter of the Adaptive Management Work 
Group, as of December 31, 2008, was signed by Secretary Dirk Kempthorne on 
July 23, 2008. As set forth in the 1996 Glen Canyon Dam ROD, the AMP applies 
an adaptive management framework for making recommendations to the 
Secretary on prospective adjustments to dam operations and other related 
management actions.  The 1996 Glen Canyon Dam ROD provides that adaptive 
management would be used to “evaluate the effects of operational changes [to 
Glen Canyon Dam operations] over time and make modifications according to 
scientific findings.” 

In accordance with Section 1804(b) of the Grand Canyon Protection Act of 1992, 
the General Accounting Office submitted a report to the Secretary and to 
Congress entitled Bureau of Reclamation – An Assessment of the Environmental 
Impact Statement on the Operations of the Glen Canyon Dam, October 1996. 
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In accordance with Section 1804(c) of the Grand Canyon Protection Act of 1992,  
the Secretary, acting through the Commissioner of Reclamation, adopted the  
Glen Canyon Dam Operating Criteria, which were published in the  
Federal Register at 62 Fed. Reg. 9447 (March 3, 1997).   

In addition, during the period from 1979 through 2008, there were multiple  
consultations between USFWS and Reclamation regarding Glen Canyon Dam   
operations, resulting in the USFWS issuing several related documents, including:  

� Substantiating Report, Operation of Glen Canyon Dam – Fish and 
Wildlife Coordination Act Report, June 28, 1994, prepared in accordance 
with the Fish and Wildlife Coordination Act, Pub. L. No. 85-624, 
72 Stat. 563 (1958) 

� Final Biological Opinion, Operation of Glen Canyon Dam as the Modified 
Low Fluctuating Flow Alternative of the Final Environmental Impact 
Statement, December 21, 1994, transmitted to Reclamation January 7, 
1995 

� Biological and Conference Opinions on Operation of Glen Canyon Dam - 
Controlled Release for Habitat and Beach Building, February 16, 1996 

� Biological Opinion, November 1997 – Fall Test Flow from Glen  
Canyon Dam, October 30, 1997  

� Biological Opinion, Section 7 Consultation on Proposed Experimental 
Releases from Glen Canyon Dam and Removal of Non-native Fish, 
December 6, 2002 

� Biological Opinion, Reinitiation of Section 7 Consultation on Proposed 
Experimental Releases from Glen Canyon Dam and Removal of Non-
native Fish, June 12, 2003 

� Biological Opinion, Reinitiation of Section 7 Consultation on Proposed 
Experimental Releases from Glen Canyon Dam and Removal of Non-
native Fish, August 12, 2003 

� Final Biological Opinion for the Operation of Glen Canyon Dam,  
February 27, 2008  

The February 27, 2008, Final Biological Opinion for the Operation of 
Glen Canyon Dam by the USFWS was prepared in response to Reclamation’s 
December 21, 2007, transmittal to the USFWS of the Biological Assessment on 
the Operation of Glen Canyon Dam and Proposed Experimental Flows for the 
Colorado River Below Glen Canyon Dam During the Years 2008-2012, dated 
December 2007.  Reclamation, on February 29, 2008, adopted the Finding of No 
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Significant Impact, Final Environmental Assessment for Experimental Releases 
from Glen Canyon Dam, Arizona, 2008-2012, Colorado River Storage Project, 
Coconino County, Arizona. As of December 31, 2008, the proposed experimental 
flows during the period 2008 through 2012 were the subject of ongoing litigation 
styled: Grand Canyon Trust v. U.S. Bureau of Reclamation, Case No. 3:07-CV-
8164-DGC (D. Ariz). 

Lower Basin: The Lower Colorado River Multi-Species 
Conservation Program 

Within the Lower Basin, ESA coverage for Reclamation’s ongoing mainstream 
Colorado River operations is provided by the Lower Colorado River Multi-
Species Conservation Program (LCR MSCP). 

Prior to 1994, Reclamation addressed ESA compliance in the Lower Basin on an 
action-by-action basis for its operations and maintenance activities on the 
lower Colorado River, resulting in a number of specific efforts to address effects 
on federally listed species.  With the designation of critical habitat for the 
razorback sucker, humpback chub, Colorado pikeminnow, and bonytail, 
Reclamation and stakeholders recognized a need for a comprehensive program to 
comply with the ESA for various ongoing and future Federal and non-Federal 
activities on the lower Colorado River within the Federal legal framework 
governing the Secretary’s management of the Colorado River.   

Lower Colorado River stakeholders recognized that a comprehensive plan for 
aquatic and riparian species would likely be more efficient and effective than 
action-by-action consultations. Such a plan could include actions designed to 
prevent the need for future listing of other species, thus addressing the needs of 
species on a proactive basis.  Also, by analyzing and mitigating current as well as 
projected future impacts in one comprehensive program, the species covered by 
the LCR MSCP would gain a greater benefit as compared to action-by-action 
consultations. 

Beginning in 1994, multiple interests in the Lower Basin joined together with 
Reclamation to develop the LCR MSCP.  Federal participants included 
Reclamation, USFWS, National Park Service, Bureau of Indian Affairs, 
Bureau of Land Management, and Western.  Non-Federal partners included water, 
power, and wildlife agencies from the States of Arizona, California, and Nevada; 
other groups, including Native American tribes; and other stakeholders.  The 
group of stakeholders formed a partnership to develop a long-term ESA 
compliance and resource management program for the historic flood plain of the 
lower Colorado River from the full pool elevation of Lake Mead to the 
Southerly International Boundary (SIB) with the United Mexican States (Mexico). 
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A formal steering committee with representatives of the partnership was formed 
in 1995 to direct the planning process.  This steering committee was later 
designated by the USFWS as the Ecosystem Conservation Recovery 
Implementation Team for the lower Colorado River to facilitate development of 
an ecosystem-based habitat conservation plan.  Several other entities, including 
public agencies and nongovernmental organizations, participated in the process of 
developing the LCR MSCP. 

Beginning in 1995, the United States Department of the Interior entered into a 
number of agreements relating to the development of the LCR MSCP, including: 

� Memorandum of Understanding Amongst the United States of America, 
through its Department of the Interior, Arizona Department of Water 
Resources, Colorado River Board of California, Colorado River 
Commission of Nevada, Arizona Game and Fish Commission, California 
Department of Fish and Game, Nevada Division of Wildlife, February 24, 
1995, to create a forum to consider “the effects of water and power 
resources development, management, operations, maintenance and 
replacement, or activities to offset those effects, to endangered, threatened, 
and candidate species within the 100-year floodplain of the mainstream 
Colorado River and the full pool elevation of affected reservoirs from 
below Glen Canyon Dam to the Southerly International Boundary”   

� Memorandum of Agreement for Development of a Lower Colorado River 
Species Conservation Program, August 2, 1995, among agencies of the 
United States, the State of Arizona, the State of California, and the 
State of Nevada to initiate the development of a program “which will 
accommodate current water diversions and power production and optimize 
opportunities for future water and power development, while working 
toward the conservation of habitat and toward the recovery of included 
species, and reducing the likelihood of additional species listings” in the 
mainstem of the Colorado River “from below Glen Canyon Dam to the 
Southerly International Boundary, including the 100-year floodplain and 
reservoir full-pool elevations within the states of Arizona, California, and 
Nevada” 

o Memorandum of Clarification, July 17, 1996, clarifying the intent 
of the parties with respect to the August 2, 1995, Memorandum of 
Agreement 

� Agreement Between the United States Department of the Interior and the 
Lower Colorado River Multi-Species Conservation Program Steering 
Committee, June 26, 1996, (1996 Cost Sharing Agreement), a cost-sharing 
agreement “to establish funding commitments and arrangements” to 
develop the LCR MSCP program and implement interim conservation 
measures, modified on April 28, 1997, to extend the date for a non-Federal 
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cost-sharing agreement, and later amended by Amendment No. 1 dated 
February 15, 2001, and Amendment No. 2 dated August 27, 2003   

Additional agreements were also entered into among non-Federal parties relating 
to the establishment and funding of the LCR MSCP. 

In August 1996, Reclamation submitted the Biological Assessment on Operations, 
Maintenance, and Sensitive Species of the Lower Colorado River to the USFWS 
and requested formal ESA Section 7 consultation on routine operations and 
maintenance on the lower Colorado River from Lake Mead to the SIB.  The 
1996 biological assessment addressed actions where Reclamation had 
discretionary involvement or control and served as a reference for the subsequent 
development and implementation of the LCR MSCP by lower Colorado River 
stakeholders pursuant to ESA Section 7 and Section 10(a)(1)(B).  

On April 30, 1997, the USFWS issued its Biological and Conference Opinion on 
Lower Colorado River Operations and Maintenance – Lake Mead to Southerly 
International Boundary that found the proposed action not likely to jeopardize the 
continued existence of the flat-tailed horned lizard (Phrynosoma mcalli) or 
Yuma clapper rail (Rallus llogirostris yumanensis) but likely to jeopardize the 
continued existence of the bonytail, razorback sucker, and southwestern willow 
flycatcher (Empidonax trailii extimus). The 1997 biological and conference 
opinion was designed to be in effect for a 5-year period to address Reclamation’s 
ESA obligations during the period in which the LCR MSCP was being developed.  
USFWS developed an RPA containing 17 provisions, some of which were to be 
completed within 5 years of issuance.  Longer term requirements were expected 
to become a portion of the actions undertaken by the LCR MSCP.   

Reclamation implemented the 1997 biological and conference opinion RPA 
provisions. In addition to the development of the LCR MSCP, major activities 
included: 

� Acquisition of 1,400 acres of suitable southwestern willow flycatcher 
habitat 

� Development of 300 acres of native fish impoundments 

� Stocking of 50,000 razorback suckers below Parker Dam 

On May 1, 1997, the United States Department of the Interior entered into the 
Lower Colorado River Multi-Species Conservation Program Joint Participation 
Agreement Among the U.S. Department of the Interior, Bureau of Land 
Management, Bureau of Reclamation, Fish and Wildlife Service, and National 
Park Service, State of Arizona, represented by the Arizona Department of Water 
Resources and the Arizona Game and Fish Commission, State of California, 
represented by the Colorado River Board of California and the California 
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Department of Fish and Game, and the State of Nevada, represented by its 
Colorado River Commission and the Division of Wildlife of the State Department 
of Conservation and Natural Resources (1997 Joint Participation Agreement).   

In the 1997 Joint Participation Agreement, the parties formally established their 
participation in the LCR MSCP and formally established the LCR MSCP 
Steering Committee and provided for its functions. On April 28, 1997, the 
1996 Cost Sharing Agreement described above was modified to extend the date 
for development of a non-federal cost-sharing agreement.  In May 1997, State 
agencies from the Lower Basin States entered into an interstate cost sharing 
agreement.  The framework for the LCR MSCP was then in place. 

In addition to work and conservation measures undertaken following adoption of 
the 1997 Joint Participation Agreement, the LCR MSCP Steering Committee also 
worked to develop conservation measures and initiated conservation measures 
outlined in a USFWS January 12, 2001, Biological Opinion for Interim Surplus 
Criteria, Secretarial Implementation Agreements, and Conservation Measures on 
the Lower Colorado River, Lake Mead to the Southerly International Boundary 
Arizona, California and Nevada, prepared in conjunction with the adoption of the 
Interim Surplus Guidelines (see Chapter 2) as well as the Colorado River Water 
Delivery Agreement:  Federal Quantification Settlement Agreement (see 
Chapter 6). These included the development of 372 acres of habitat for the 
southwestern willow flycatcher and 44 acres of backwater habitat for native fish. 

In March 2002, recognizing that completion of a comprehensive multi-species 
plan would require additional time and effort, Reclamation requested that the ESA 
coverage provided by the 1997 biological and conference opinion be extended by 
submitting its Biological Assessment for Continued Discretionary Operations, 
Maintenance, and Sensitive Species of the Lower Colorado River for the Period of 
April 30, 2002 – April 30, 2005 to the USFWS. On April 30, 2002, the USFWS 
issued its biological opinion Reinitiation of Formal Section 7 Consultation on 
Lower Colorado River Operations and Maintenance – Lake Mead to Southerly 
International Boundary, Arizona, California and Nevada that extended ESA 
coverage for Reclamation’s discretionary actions until April 30, 2005. 

LCR MSCP Federal and non-Federal participants worked closely with the 
USFWS to develop the draft Habitat Conservation Plan (HCP) and the draft 
biological assessment for the LCR MSCP.  The permit application and the 
LCR MSCP planning documents were submitted to the USFWS in draft form in 
April of 2004 and, after a public process, were finalized on December 17, 2004.  
The LCR MSCP HCP incorporates the RPAs outlined in the USFWS biological 
and conference opinions dated 1997, 2001, and 2002. The USFWS issued the 
Biological and Conference Opinion on the Lower Colorado River Multi-Species 
Conservation Program on March 4, 2005 (2005 Biological and Conference 
Opinion), addressing the LCR MSCP HCP. 
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The LCR MSCP provides ESA Section 7 coverage for specific identified Federal 
actions and Section 10 coverage for specific non-Federal covered activities for a 
50-year period through 2055. Activities which could not be clearly identified as 
falling under either Section 7 or Section 10 were also analyzed and mitigated as 
part of the LCR MSCP HCP.  The 2005 Biological and Conference Opinion 
contains the Incidental Take Statement which addresses the Section 7 coverage 
for the implementation of the Federal actions addressed in that 2005 opinion.  An 
Endangered & Threatened Species – Incidental Take Permit, dated April 4, 2005, 
provides the non-Federal LCR MSCP permit applicants with coverage under 
Section 10(a)(1)(B) of the ESA. 

The identified purposes of the LCR MSCP are to: 

� Conserve the habitat of the lower Colorado River from the full pool 
elevation of Lake Mead to the SIB and work toward the recovery of 
threatened and endangered species, as well as reduce the likelihood of 
additional species being listed 

� Accommodate present water diversions and power production and 
optimize opportunities for future water and power development to the 
extent consistent with law 

� Provide the basis for incidental take authorizations under Sections 7 and 
10 of the ESA 

After nearly a decade of work to develop a comprehensive approach to species 
protection, implementation of the 50-year LCR MSCP began with Secretary 
Gale A. Norton signing the Record of Decision, Lower Colorado River Multi-
Species Conservation Plan, April 2005 (LCR MSCP ROD). Reclamation’s 
Lower Colorado Regional Office serves as the lead agency responsible for 
implementation of the LCR MSCP.  The approved plan includes the creation of 
more than 8,100 acres of riparian, marsh, and backwater habitat for 6 listed 
species and 20 other species native to the lower Colorado River.  In addition, the 
LCR MSCP is committed to providing the level of funding necessary to produce 
and stock up to 660,000 subadult razorback suckers and up to 620,000 subadult 
bonytails to augment existing populations of these native fish. 

The LCR MSCP HCP provides measures to avoid, minimize, and mitigate, to the 
maximum extent practicable, the potential effects from covered actions on listed 
and other covered species and their habitats.  Conservation measures outlined in 
the HCP must be completed to remain in compliance with the incidental take 
permit. 

Total LCR MSCP costs over the 50-year program were calculated at $626 million 
(2003 dollars indexed annually to inflation), with one-half of these costs being 
provided by non-Federal partners and one-half by the United States.  The 
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United States, acting through Reclamation, and the non-Federal partners have 
ensured sufficient funding to implement the LCR MSCP under guidelines 
established within the LCR MSCP Funding and Management Agreement dated 
April 4, 2005. 

At the time implementation started in 2005, the LCR MSCP was unique in that it 
provided integrated coverage both under Section 7 of the ESA (for Federal 
actions) and under Section 10 of the ESA (for non-Federal activities).  The 
covered actions comprise both Federal actions and non-Federal activities, 
including: 

� Impacts of changes in points of diversion of lower Colorado River water, 
resulting in the reduction of annual flow of the Colorado River between 
Parker Dam and Imperial Dam by up to 1,574,000 acre-feet   

� Impacts of changes in points of diversion of lower Colorado River water, 
resulting in the reduction of annual flow of the Colorado River between 
Hoover Dam and Davis Dam by up to 845,000 acre-feet and between 
Davis Dam and Parker Dam by up to 860,000 acre-feet 

� Impacts of diversions under current and future Colorado River water 
entitlements under Shortage, Normal, and Surplus Conditions 

� Impacts of current and future operations and maintenance of the lower 
Colorado River including operation of the dams and reservoirs for water 
delivery and power production, and lower Colorado River channel and 
levee maintenance 

� Numerous smaller actions and activities by Federal and non-Federal 
entities 

The LCR MSCP Steering Committee provides input and oversight for the 
LCR MSCP implementation.  The LCR MSCP Steering Committee, consisting of 
56 members as of December 31, 2008, is an association of LCR MSCP 
stakeholders including Federal agencies, State wildlife agencies, Native American 
tribes, water and power entities, and others participating in the development and 
implementation of the LCR MSCP. 

The final “Program Documents” for the LCR MSCP include the following: 

� Lower Colorado River Multi-Species Conservation Program, Volume I: 
Final Programmatic Environmental Impact Statement/Environmental 
Impact Report, prepared by the United States Department of the Interior 
Bureau of Reclamation, United States Fish and Wildlife Service, and 
The Metropolitan Water District of Southern California, dated 
December 17, 2004  
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� Lower Colorado River Multi-Species Conservation Program, Volume II:  
Final Habitat Conservation Plan, dated December 17, 2004 

� Lower Colorado River Multi-Species Conservation Program, Volume III:  
Biological Assessment, dated December 17, 2004 

� USFWS, Biological and Conference Opinion on the Lower Colorado 
River Multi-Species Conservation Program, Arizona, California, and 
Nevada, dated March 4, 2005 

� Lower Colorado River Multi-Species Conservation Program Funding and 
Management Agreement, dated April 4, 2005  

� Lower Colorado River Multi-Species Conservation Program  
Implementing Agreement, dated April 4, 2005  

� USFWS, Incidental Take Permit TE-086834-0, issued to the 
Lower Colorado River Multi-Species Conservation Program Non-Federal 
Partners, dated April 4, 2005 

Between 2005 and 2008, during the initial years of implementation of the 
program, LCR MSCP implementation activities focused on continuing ongoing 
research and monitoring programs for covered species and their habitats that had 
begun prior to the signing of the LCR MSCP ROD in April 2005.  Procedural 
documents were written to provide guidance for LCR MSCP implementation, 
including the Final Fish Augmentation Plan (August 2006), the Draft Final 
Guidelines for the Screening and Evaluation of Potential Conservation Areas 
(August 2006) for evaluating potential habitat creation projects, as well as the 
Final Science Strategy (November 2007).  Agreements were reached to use 
existing fish hatchery facilities to raise native fish for the fish augmentation 
program.  Razorback suckers and bonytails were stocked in Lake Mohave and in 
the lower Colorado River. 

As of December 31, 2008, the LCR MSCP had: 

� Secured approximately 3,400 acres and 15,500 acre-feet to meet habitat 
creation goals listed in the HCP 

� Established 542 acres of land cover types that will be managed for covered 
species habitat 

� Reared and stocked into the lower Colorado River approximately  
75,000 subadult razorback suckers and 32,000 subadult bonytails  

� Conducted research and monitoring activities on covered species and their 
habitats 
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CHAPTER 4: MEXICO WATER TREATY 
DELIVERIES

Introduction   

The United States delivers Colorado River water to the United Mexican States 
(Mexico) in accordance with the Treaty between the United States of America and 
Mexico, Utilization of Waters of the Colorado and Tijuana Rivers and of the 
Rio Grande, signed on February 3, 1944, 59 Stat. 1219 (Mexican Water Treaty), 
and subsequently adopted Minutes of the International Boundary and Water 
Commission (IBWC).  The history of the adoption of the Mexican Water Treaty is 
discussed in The Hoover Dam Documents 1948, Chapter XIV. Salinity issues 
relating to the Mexican Water Treaty are discussed in Updating the Hoover Dam 
Documents 1978, Chapters I(O) and XIII. 

During the period from 1979 through 2008, the Bureau of Reclamation 
(Reclamation) engaged in many activities relating to Mexican Water Treaty 
deliveries, the salinity requirements of Minute 242, and the requirements of 
Title I of the Colorado River Basin Salinity Control Act, Public Law (Pub. L.)  
No. 93-320, 88 Stat. 266 (1974) (Salinity Control Act), as amended and 
supplemented by the Act of September 4, 1980, Pub. L. No. 96-336, 94 Stat. 1063 
(1980), and further amended and supplemented in 1984, 1995, 1996, 2000, and 
2008. In addition, other cooperative efforts with Mexico were undertaken.   

Salinity control programs implementing Title II of the Salinity Control Act are 
discussed in Chapter 9, as are Reclamation’s actions implementing the 1984, 
1995, 1996, 2000, and 2008 amendments to the Act. 

International Boundary and Water Commission 

The IBWC is an international body composed of the United States Section (which 
operates under the foreign policy guidance of the United States State Department) 
and the Mexican Section, each headed by an Engineer Commissioner appointed 
by each country’s respective president.  The IBWC is empowered to “settle all 
differences that may arise between the two Governments with respect to the 
interpretation or application of [this Mexican Water] Treaty, subject to the 
approval of the two Governments.”  See Mexican Water Treaty, Article 24(d).
Article 25 of the Mexican Water Treaty provides that: "Decisions of the 
Commission shall be recorded in the form of Minutes done in duplicate in the 
English and Spanish languages, signed by each Commissioner and attested by the 
Secretaries. . . ." 
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The following Minutes, adopted from 1979 through 2008, are specific to waters of 
the Colorado River: 

� 1979, Minute No. 260 - Extension of the Effect of Minute No. 259 
Relating to the Emergency Deliveries of Colorado River Water for Use in 
Tijuana

� 1980, Minute No. 263 - Extension of the Effect of Minute No. 260 
Relating to the Emergency Deliveries of Colorado River Water for Use in 
Tijuana

� 1981, Minute No. 266 - Extension of the Effect of Minute No. 263 
Relating to the Emergency Deliveries of Colorado River Water for Use in 
Tijuana

� 1982, Minute No. 267 - Extension of the Effect of Minute No. 266 
Relating to the Emergency Deliveries of Colorado River Water for Use in 
Tijuana

� 1991, Minute No. 284 - Rehabilitation of the Wellton-Mohawk Bypass 
Drain in Mexican Territory 

� 1992, Minute No. 287 - Emergency Deliveries of Colorado River Waters 
for Use in Tijuana, Baja California 

� 1992, Minute No. 289 - Observation of the Quality of the Waters Along 
the United States and Mexico Border 

� 1994, Minute No. 291 - Improvements to the Conveying Capacity of the 
International Boundary Segment of the Colorado River 

� 1999, Minute No. 301 - Joint Colorado River Water Conveyance Planning 
Level Study for the San Diego, California - Tijuana, Baja California 
Region

� 2000, Minute No. 306 - Conceptual Framework for United States - 
Mexico Studies for Future Recommendations Concerning the Riparian and 
Estuarine Ecology of the Limitrophe Section of the Colorado River and Its 
Associated Delta 

� 2003, Minute No. 310 - Emergency Delivery of Colorado River Water for 
Use in Tijuana, Baja California 

� 2008, Minute No. 314 - Extension of the Temporary Emergency Delivery 
of Colorado River Water for Use in Tijuana, Baja California 
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As of December 31, 2008, IBWC Minutes may be obtained from the IBWC-
United States Section at www.ibwc.gov/Treaties_Minutes/minutes.html. 

Colorado River Water Deliveries to Mexico 

The allotment of Colorado River water to Mexico is governed by Article 10 of the 
Mexican Water Treaty which states:  

Of the waters of the Colorado River, from any and all sources, there are 
allotted to Mexico: 

(a) A guaranteed annual quantity of 1,500,000 acre-feet 
(1,850,234,000 cubic meters) to be delivered in accordance with the 
provisions of Article 15 of this Treaty. 

(b) Any other quantities arriving at the Mexican points of diversion, with 
the understanding that in any year in which, as determined by the 
United States Section, there exists a surplus of waters of the Colorado 
River in excess of the amount necessary to supply uses in the 
United States and the guaranteed quantity of 1,500,000 acre-feet 
(1,850,234,000 cubic meters) annually to Mexico, the United States 
undertakes to deliver to Mexico, in the manner set out in Article 15 of 
this Treaty, additional waters of the Colorado River system to provide a 
total quantity not to exceed 1,700,000 acre-feet (2,096,931,000 cubic 
meters) a year.  Mexico shall acquire no right beyond that provided by 
this subparagraph by the use of waters of the Colorado River system, 
for any purpose whatsoever, in excess of 1,500,000 acre-feet 
(1,850,234,000 cubic meters) annually. 

In the event of extraordinary drought or serious accident to the irrigation 
system in the United States, thereby making it difficult for the 
United States to deliver the guaranteed quantity of 1,500,000 acre-feet 
(1,850,234,000 cubic meters) a year, the water allotted to Mexico under 
subparagraph (a) of this Article will be reduced in the same proportion as 
consumptive uses in the United States are reduced. 

The delivery of the water allotted under Article 10 of the Mexican Water Treaty is 
governed by Article 11 and the Minutes of the IBWC.  Under Article 11, and the 
Mexican Water Treaty’s implementing Minutes, the United States delivers water 
to Mexico at the Northerly International Boundary (NIB), located upstream of 
Morelos Dam, and to the Southerly International Boundary (SIB), located near 
San Luis Río Colorado, Sonora. For a number of years, the United States has also 
delivered limited amounts of Colorado River water on an emergency basis to 
Tijuana, Baja California, under Minutes of the IBWC, as discussed later in this 
chapter, with these deliveries accounted for as part of the Mexican Water Treaty 
deliveries. See Figure 4-1 for a map of the Colorado River and related facilities 
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Figure 4-1. Map of certain United States and Mexico facilities. 
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near the United States-Mexico border. See Chapter 1 for a discussion of the 
inclusion of the allotments to Mexico in the Annual Operating Plan. 

Each year, the United States Section provides Reclamation with the monthly 
schedules of water deliveries requested by the Mexican Section in accordance 
with Article 15 of the Mexican Water Treaty.  Flows arriving at the NIB in excess 
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of the monthly scheduled volume are termed “excess flows” and are reported 
under Article V of the Consolidated Decree in Arizona v. California,
547 U.S. 150 (2006). Excess flows are not accounted for as part of the 
Mexican Water Treaty deliveries.  Excess flows to Mexico occur for a number of 
reasons, including flood releases from upstream dams or rain events.  Excess 
flows may also result from water ordered but not diverted by Colorado River 
entitlement holders within the United States. 

In nine of the 30 years during the period from 1979 through 2008, limited 
deliveries of Colorado River water under the Mexican Water Treaty were made at 
Tijuana on an emergency basis in accordance with Minutes adopted by the IBWC.  
The deliveries first occurred in the 1970s and early 1980s when Mexico 
encountered delays building an aqueduct to extend Colorado River water 
deliveries to Tijuana, and the city’s water supply distribution systems were 
experiencing flood-related difficulties. These deliveries at Tijuana in the late 
1970s and in the 1980s were based upon IBWC Minutes 260, 263, 266, and 267.  
In 1992, Minute 287 provided for deliveries during emergency maintenance 
outages of Mexico’s Tijuana aqueduct. In 2003, when Tijuana was facing 
shortages due to low levels in water supply reserves and problems with the city 
distribution systems, Minute 310 provided for deliveries at Tijuana for a 5-year 
period through November 2008. 

Minute 314, in 2008, extended Minute 310 for an additional year and permitted 
further 1-year extensions for a total period not to exceed 5 years.  These deliveries 
were made through the delivery facilities of The Metropolitan Water District of 
Southern California (MWD), the San Diego County Water Authority, and the 
Otay Water District under Reclamation Contract No. 14-06-300-2346 among the 
United States and these agencies, dated June 14, 1972, as amended on:  October 1, 
1976; June 29, 1977; August 14, 1978; November 13, 1979; September 15, 1980; 
August 10, 1981; and September 14, 1982. 

The following additional agreements were entered into among the United States, 
MWD, the San Diego County Water Authority, and the Otay Water District: 

� Letter Agreement, dated August 1, 1990 

� Letter Agreement, dated January 27, 1993   

� IBWC, U.S. Section, Contract IBM No. 03-21, dated September 29, 2003 

� IBWC, U.S. Section, Contract IBM No. 03-21, Amendment No. 1, dated 
November 26, 2008  

Table 4-1 shows the total delivery at the NIB, at the SIB, and at Tijuana, for the 
period 1979 through 2008 in satisfaction of the Mexican Water Treaty.  Table 4-1 
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Table 4-1. Water Flowing to Mexico, 1979 through 20081

Year
Northerly

International
Boundary

Southerly
International

Boundary

Emergency
Deliveries to

Tijuana,
Mexico

Total Quantities
Arriving at

Mexican Points
of Diversion

Total
Delivery in 

Satisfaction
of Treaty

Excess
Flows

Flood
Control
Release

From Hoover
Dam

1979 3,080,766 86,406 251 3,167,423 1,700,000 1,467,423 No2

1980 7,090,911 100,787 3,500 7,195,198 1,700,000 5,495,198 Yes2

1981 1,928,100 114,372 0 2,042,472 1,700,000 342,472 Yes
1982 1,443,367 105,951 0 1,549,318 1,500,000 49,318 No
1983 14,093,346 96,310 0 14,189,656 1,700,000 12,489,656 Yes2

1984 15,382,727 110,290 0 15,493,017 1,700,000 13,793,017 Yes2

1985 11,701,944 109,354 0 11,811,298 1,700,000 10,111,298 Yes2

1986 10,673,635 120,442 0 10,794,077 1,700,000 9,094,077 Yes
1987 4,533,372 113,111 0 4,646,483 1,700,000 2,946,483 Yes
1988 2,222,526 108,185 0 2,330,711 1,700,000 630,711 Yes
1989 1,457,304 131,981 323 1,589,608 1,500,000 89,608 No
1990 1,409,367 132,621 0 1,541,988 1,500,000 41,988 No
1991 1,387,407 133,466 0 1,520,873 1,500,000 20,873 No
1992 1,455,306 125,183 243 1,580,732 1,500,000 80,732 No2

1993 5,079,330 113,442 0 5,192,772 1,500,000 3,692,772 No2

1994 1,400,267 125,253 0 1,525,520 1,500,000 25,520 No
1995 1,595,865 116,459 0 1,712,324 1,500,000 212,324 No2

1996 1,389,285 116,049 0 1,505,334 1,500,000 5,334 No
1997 2,760,048 112,409 0 2,872,457 1,700,000 1,172,457 Yes
1998 4,595,707 122,734 0 4,718,441 1,700,000 3,018,441 Yes
1999 2,767,188 126,917 0 2,894,105 1,700,000 1,194,105 Yes
2000 1,907,503 129,635 0 2,037,138 1,700,000 337,138 No
2001 1,583,227 117,350 0 1,700,577 1,500,000 200,577 No
2002 1,505,872 117,291 0 1,623,163 1,500,000 123,163 No
2003 1,428,122 133,042 691 1,561,855 1,500,000 61,855 No
2004 1,469,945 122,822 375 1,593,142 1,500,000 93,142 No
2005 1,495,783 120,383 176 1,616,342 1,500,000 116,342 No2

2006 1,414,798 121,395 39 1,536,232 1,500,000 36,232 No
2007 1,389,520 132,083 0 1,521,603 1,500,000 21,603 No
2008 1,455,516 130,381 5,482 1,591,379 1,500,000 91,379 No

1 All values in acre-feet from Reclamation's Compilation of Records in Accordance with Article V of the Decree of the Supreme 
Court of the United States in Arizona v. California.

2 Flooding occurred on the Gila River resulting in inflow to the Colorado River at the confluence. 
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also shows the excess flows during the same time period and indicates whether 
flood control releases from Hoover Dam were made in each of those years.   

Salinity

The salinity of Colorado River water delivered under the Mexican Water Treaty 
became a matter of discussion with Mexico in the 1960s.  A history of the salinity 
issue is set forth in a Reclamation report to the Secretary of the Interior 
(Secretary) and the Congress, Title I Program, Colorado River Basin Salinity 
Control Act, dated June 1992. 
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The increased salinity was caused by: (1) the discharge to the Colorado River of 
saline irrigation drainage pumped from newly constructed wells in the Wellton-
Mohawk Irrigation and Drainage District (WMIDD) in Arizona; (2) a reduction in 
excess Colorado River flows to Mexico, resulting from the construction and 
closure of Glen Canyon Dam; and (3) construction of Painted Rock Dam, which 
reduces the less saline Gila River floodflows to the Colorado River below 
Imperial Dam.  

The salinity issue was addressed by the two nations through a series of 
IBWC Minutes, culminating in Minute 242 in 1973.  Congress enacted the 
Salinity Control Act in 1974 as a means to approve, implement, and undertake 
salinity control measures consistent with Minute 242.  Additional information 
regarding the salinity issue is set forth in Updating the Hoover Dam Documents 
1978. Chapter XIII of that volume addresses the Mexican salinity issue and the 
IBWC Minutes pertaining to it; Chapter XIV of that volume provides the 
legislative history of the Salinity Control Act; and Appendix XIV-1403 of that 
volume sets forth the text of the original Salinity Control Act. 

Minute 242 provides that the United States shall adopt measures to ensure that the 
water delivered to Mexico upstream of Morelos Dam (at the NIB) has: 

an annual average salinity of no more than 115 p.p.m. + 30 p.p.m. 
U.S. count (121 p.p.m. + 30 p.p.m. Mexican count) over the annual 
average salinity of Colorado River waters which arrive at Imperial Dam. . . 

Minute 242 further states: 

The United States will continue to deliver to Mexico on the land 
boundary at San Luis and in the limitrophe section of the Colorado River 
downstream from Morelos Dam approximately 140,000 acre-feet 
(172,689,000 cubic meters) annually with a salinity substantially the 
same as that of the waters customarily delivered there. 

During the period 1979 through 2008, primarily as a result of Reclamation actions 
under the Salinity Control Act described later in this chapter, the salinity 
differential has remained below the 145 parts per million (ppm) U.S. count 
threshold.1  See Table 4-2. 

In 1995, Mexico raised two issues with respect to delivery of water at the SIB in 
the Sanchez-Mejorada Canal at San Luis Río Colorado, Sonora: salinity peaks of 
1,500 ppm to 1,700 ppm, and variable flow from the Boundary Pumping Plant.  In 
the interest of comity, the United States participated in a binational task force to 
develop a solution that would be acceptable to both the United States and Mexico.

1 Discrepancies were identified between the U.S. count and Mexican count thresholds.  As of 
December 31, 2008, the IBWC was working to resolve these discrepancies. 
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Table 4-2. Flow-Weighted Average Annual Salinities1,2 of 
Colorado River Water Delivered at Imperial Dam and at NIB, the 
Salinity Differential Between Imperial Dam and NIB, and the 
Annual Salinity at SIB in Parts Per Million 

Imperial
Imperial Dam – NIB Year NIB SIBDam Salinity 

Differential 
1979 809 739 -70 1,538
1980 755 740 -15 1,582
1981 806 924 118 1,572
1982 825 933 108 1,470
1983 733 742 9 1,434
1984 670 676 6 1,487
1985 607 639 32 1,513
1986 579 600 21 1,496
1987 610 656 46 1,431
1988 655 733 78 1,488
1989 682 800 118 1,300
1990 721 846 125 1,333
1991 751 858 107 1,223
1992 781 898 117 1,312
1993 767 613 -154 1,306
1994 797 875 78 1,299
1995 787 869 82 1,313
1996 782 859 77 1,358
1997 695 764 69 1,341
1998 655 698 43 1,214
1999 681 758 77 1,242
2000 659 778 119 1,173
2001 681 820 139 1,192
2002 691 832 141 1,166
2003 706 842 136 1,094
2004 735 858 123 1,155
2005 708 803 95 1,103
2006 713 844 131 995
2007 675 805 130 984
2008 728 868 140 1,019
1 Source: "A Report On Colorado River Salinity Operations, Under 

International Boundary and Water Commission Minute No. 242 
January 1 to December 31, 2007" (issued July 2009 by the IBWC 
United States Section). 

2 The flow-weighted average annual salinity concentration is 
calculated by dividing the total salt load (mass) passing the measuring 
station over the year by the total volume of water passing the same 
measuring station over the year.  Salinity, in total dissolved solids, is 
the United States count expressed in parts per million based on 
residue on evaporation and corrected sum of constituents methods. 

* Provisional data from Reclamation. 
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Following consultation with the Colorado River Basin States, a plan was 
developed for the diversion of up to 8,000 acre-feet annually of the high salinity 
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water from the Boundary Pumping Plant into the Bypass Drain, which extends 
from Morelos Dam to the Ciénega de Santa Clara (Ciénega) in Mexico.  The 
Bypass Drain is depicted on Figure 4-1. The diverted water is replaced with 
deliveries to Mexico of lower salinity water from the 242 Well Field as discussed 
later in this chapter.  The plan is designed to maintain a daily salinity level no 
greater than 1,200 ppm at the Sanchez-Mejorada Canal during Mexico’s four 
critical agriculture months, October through January, or as identified by Mexico 
each year. The plan is memorialized in a Memorandum of Understanding 
between the International Boundary and Water Commission, United States and 
Mexico, United States Section and the Bureau of Reclamation, Lower Colorado 
Region, Yuma Area Office, MOU IBM 01-20, dated November 20, 2001. 

The United States constructed a diversion channel from the afterbay of the 
Boundary Pumping Plant to the Bypass Drain.  The United States also installed a 
variable speed motor on one of the pumps at the Boundary Pumping Plant to 
reduce variable flow to meet the target daily salinity level.  Installation of these 
facilities was completed in 2004.  Between 2004 and 2008, a total of 5,867 acre-
feet of flows were diverted from the Boundary Pumping Plant to the 
Bypass Drain. 

Salinity Control Act Actions 
Section 101(a) of the Salinity Control Act authorized a program of works “for the 
enhancement and protection of the quality of water available in the 
Colorado River for use in the United States and the Republic of Mexico” and to 
enable the United States to comply with the obligations of IBWC Minute 242 in 
accordance with the provisions of the Salinity Control Act.  The Salinity Control 
Act authorized the Secretary to undertake specific measures including: 

� Extension of the Bypass Drain 

� Reduction of WMIDD irrigable acreage 

� Development of well fields to furnish water for use in the United States 
and for delivery to Mexico 

� Lining or construction of a new Coachella Canal in California 

� Construction and operation of a desalting plant and appurtenant works 

Extension of the Bypass Drain 
In 1978, an extension of the Bypass Drain was completed to La Ciénega de 
Santa Clara (formerly the Santa Clara Slough), as depicted on Figure 4-1.
Thereafter, WMIDD pumped drainage return flows, which formerly discharged to 
the Colorado River, into the Bypass Drain.  Flows in the Bypass Drain are 
referred to as bypass flows and do not count toward the Mexican Water Treaty 
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delivery allotment.  Table 4-3 provides the annual volume and flow-weighted 
average annual salinity of the bypass flows for the period 1979 through 2008.

Table 4-3. Annual Flow and Estimated Flow-Weighted Average Salinity of 
the Bypass Flow at SIB 

Year Annual Flow 
Volume (acre-feet)1

Flow-Weighted Average  
Annual Salinity (ppm)2

1979 177,928 3,421
1980 154,630 3,053
1981 148,426 3,069
1982 149,698 3,053
1983 179,157 3 1,692
1984 125,615 4 2,403
1985 129,704 2,754
1986 110,052 2,975
1987 97,741 2,999
1988 128,176 3,079
1989 138,624 3,100
1990 133,690 3,035
1991 140,726 2,962
1992 101,109 2,888
1993 61,439 5 1,248
1994 124,435 2,401
1995 125,475 2,636
1996 112,390 2,754
1997 89,155 2,477
1998 113,769 2,243
1999 78,675 2,668
2000 107,443 2,524
2001 103,746 2,721
2002 121,749 2,450
2003 114,734 2,469
2004 98,812 2,448
2005 107,433 2,324
2006 107,514 2,445
2007 106,944 2,410
2008* 115,499 2,451

1 Source: "A Report On Colorado River Salinity Operations, Under International 
Boundary and Water Commission Minute No. 242, January 1 to December 31, 2007" 
(issued July 2009 by the IBWC United States Section).

2 The flow-weighted average annual salinity concentration is calculated by dividing the 
total salt load (mass) passing the measuring station over the year by the total volume of 
water passing the same measuring station over the year.  Salinity, in total dissolved 
solids, is the United States count expressed in parts per million based on residue on 
evaporation and corrected sum of constituents methods. Source:  Salinity and Flow 
Operational Reports from Reclamation. 

3 Includes undetermined amount of flood water for the Bypass Drain levee breaks in 
the United States. 

4 Includes water from Gila River. 
5 Damage on the Bypass Drain occurred due to Gila River flooding.  Drainage water 

entered the Gila River on February 21, 1993, through January 18, 1994, and was diluted. 
* Provisional data from Reclamation. 
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Acreage Reduction in Wellton-Mohawk Irrigation and Drainage District 
The Salinity Control Act authorized funding for several projects to be carried out 
in WMIDD to reduce irrigable acreage and reduce the pumped drainage return 
flows. These projects included an acreage reduction program, a water 
conservation education program, and an on-farm irrigation management and 
system improvement program.  

By the end of 1979, the acreage reduction program was essentially complete, with 
the total irrigable acreage in WMIDD reduced from the 75,000 acres authorized in 
the Act of July 30, 1947, Pub. L. No. 80-272, 61 Stat. 628 (1947) to 65,000 acres, 
in accordance with Section 101(f) of the Salinity Control Act.  In 1990, WMIDD 
agreed to further reduce the amount of irrigable acreage within its boundaries by 
approximately 2,000 acres and to allow the water saved by the acreage reduction, 
22,000 acre-feet, to be used for the Salt River Pima-Maricopa Indian Community 
Water Rights Settlement.  See Chapter 10. As a result, WMIDD’s Colorado River 
water entitlement was reduced to 278,000 acre-feet per year of consumptive use.   

Reclamation measures the pumped drainage return flows from WMIDD at 
Station 0+00 of the Main Outlet Drain (MOD).  The MOD is depicted on 
Figure 4-1. 

Protective and Regulatory Pumping Unit (PRPU or 242 Well Field) 
The Salinity Control Act authorized the Secretary to construct, operate, and 
maintain the Protective and Regulatory Pumping Unit (PRPU) (also known as the 
242 Well Field) within the State of Arizona along the Mexican border.  The 
Salinity Control Act provides that water pumped from the 242 Well Field is for 
use in the United States and for delivery to Mexico in satisfaction of the 
Mexican Water Treaty.  By 1983, Reclamation had constructed and was operating 
21 wells within the 242 Well Field. The original design called for a total of 
35 wells with a pumping capacity of 160,000 acre-feet per year, the limit 
established in Minute 242 for pumping in the 5-mile zone above the Arizona-
Mexico border. As of December 31, 2008, the additional capacity has not been 
developed due to the amount of drainage from the Yuma Valley that is delivered 
to Mexico at the Sanchez-Mejorada Canal as part of the 140,000 acre-feet 
delivery at SIB in accordance with Minute 242. 

Coachella Canal Lining 
The Salinity Control Act authorized the Secretary to line a portion of the 
Coachella Canal or to construct a new concrete-lined canal to reduce seepage.  
The Salinity Control Act provided that for an interim period the conserved water 
would be available to assist the Secretary in meeting the salinity control 
objectives of Minute 242. The amount of water to be conserved by the project 
was estimated to be 132,000 acre-feet per year in a Reclamation report dated 
June 1978 entitled Colorado River Basin Salinity Control Projects Title I Division 
Coachella Canal Unit Definite Plan Report. A 49-mile portion of the 
Coachella Canal was replaced with a newly constructed lined section parallel to 
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the old canal. The lining of that section of the Coachella Canal was completed in 
1980. Further lining of the Coachella Canal is discussed in Chapter 5. 

Construction and Operation of the Yuma Desalting Plant 
The Salinity Control Act authorized the Secretary to construct and operate the 
Yuma Desalting Plant (YDP) to desalt the drainage flows from the Wellton-
Mohawk Division of the Gila Project. Based on the acreage reduction programs 
in WMIDD discussed earlier in this chapter, the Secretary, acting through 
Reclamation, determined that the YDP could be reduced in capacity by 25 percent 
from the original design capacity of 96 million gallons per day to 72 million 
gallons per day, a reduction authorized by Section 104 of the Salinity Control Act.
See Title I Program Colorado River Basin Salinity Control Act, Report to the 
Secretary of the Interior and the Congress, June 1992. Congress appropriated 
funds for the design and construction of major YDP features over a period of 
17 years, from 1975 to 1992, and the YDP was constructed in phases.
Reclamation began designing the YDP in 1975 and began construction in 1980.
Construction was completed in 1992.  

Reclamation began testing sections of the YDP in March 1992.  The YDP 
operated at one-third capacity from May 1992 through January 1993, discharging 
the product water (desalinated water) to the Colorado River for delivery to 
Mexico under the Mexican Water Treaty. 

In 1993, floodflows from the Gila River damaged the concrete lining of sections 
of the MOD which carry WMIDD drainage water to the YDP and infiltrated the 
drain, requiring the YDP to be shut down.  Throughout the 1990s, Colorado River 
system supplies were sufficient to meet Mexican Water Treaty deliveries and 
salinity requirements of Minute 242 without operation of the YDP. 

With the onset of drought conditions in the Colorado River Basin in the early 
2000s, attention again focused on potential operation of the YDP.  At that time, 
Reclamation assessed the YDP’s readiness to operate.  The October 2002 Yuma 
Desalting Plant, Yuma Readiness Assessment and the April 2004 Yuma Desalting 
Plant Readiness Assessment Update described the preparations, including 
correction of design deficiencies, and the estimated funding required for operation 
of the YDP at one-third, two-thirds, and full capacity. 

As a result of discussions that began in 2003, a workgroup of Lower Basin 
stakeholders led by the Central Arizona Water Conservation District (CAWCD) 
produced a report dated April 22, 2005, entitled Balancing Water Needs on the 
Lower Colorado River: Recommendations of the Yuma Desalting Plant/Cienega 
de Santa Clara Workgroup. The goal of the workgroup was “to develop solutions 
that would both offset the impact of the continued bypass of return flows from the 
Wellton-Mohawk Irrigation and Drainage District and preserve the Cienega de 
Santa Clara.”  (Id., Executive Summary, emphasis in original.)   
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In August 2005, Reclamation submitted the Report to Congress, The Yuma 
Desalting Plant and Other Actions to Address Alternatives, Colorado River Basin 
Salinity Control Act, Title I. This report identified plans to begin a public process 
to identify and evaluate options for replacement or recovery of the bypass flows 
to Mexico, to maintain the plant in a ready-reserve status and continue correcting 
design deficiencies, and to initiate a demonstration system conservation program 
to determine the viability of paying Colorado River water entitlement holders to 
temporarily forbear use of Colorado River water.

In late 2005, Reclamation initiated a public consultation process to identify and 
analyze alternatives to replace or recover the bypass flows.  In May 2006, 
Reclamation adopted a Policy Establishing a Demonstration Program for System 
Conservation of Colorado River Water, later extended by an amendment dated 
September 2008.  In accordance with this policy, Reclamation implemented a 
demonstration program to conserve water to replace the bypass flows to Mexico.  
Under this program, Reclamation provided funds to MWD and Yuma Mesa 
Irrigation and Drainage District to conserve a portion of their approved annual 
consumptive use of Colorado River water to make the conserved water available 
to Reclamation for bypass flow replacement.  Under this program, from 
2006 through 2008, a total of 13,500 acre-feet was conserved and retained in 
system storage.  

From March 1 through May 31, 2007, Reclamation completed a demonstration 
run of the YDP at approximately 10-percent capacity to evaluate whether the 
plant could operate after a prolonged period of dormancy, validate cost and 
performance estimates, demonstrate the use of current technology, improve plant 
readiness, and measure potential changes in water chemistry as a result of plant 
operations. As a result of this demonstration run, 4,349 acre-feet of product water 
and untreated bypass flow water were released to the Colorado River for 
subsequent delivery to Mexico, partially replacing the bypass flow.  Additionally, 
in 2007, Reclamation obtained a 10-year permit from the Arizona Department of 
Water Resources to increase ground water pumping on specified wells in the 
Yuma area in return for up to 25,000 acre-feet annually as a partial replacement of 
the bypass flows. 

In 2008, MWD, the Southern Nevada Water Authority, and CAWCD approached 
Reclamation with a request to operate the YDP as a means to gather data to 
support long-term decisionmaking to evaluate the YDP as a possible ongoing and 
new water supply. As of December 31, 2008, planning and environmental 
compliance efforts to evaluate this proposed action were underway. 

Yuma Desalting Plant Research 
The Act of September 4, 1980, Pub. L. No. 96-336, 94 Stat. 1063 (1980) amended 
the Salinity Control Act and authorized a desalting research program which began 
in 1989. Throughout the 1990s and early 2000s, Reclamation conducted research 
projects and engineering studies to resolve YDP design deficiencies.
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In 1997, Reclamation expanded the research functions at the YDP testing facility 
and renamed it the Water Quality Improvement Center (WQIC).  The WQIC was 
designated a National Center for Water Treatment Technology under a 
cooperative program among the United States Army, the National Water Research 
Institute, and Reclamation.  The program allows research to be conducted at the 
WQIC on a cost-reimbursable basis.   

Research programs identified potential improvements to both the pretreatment 
and reverse osmosis processes.  Information obtained through WQIC research has 
been applied in retrofits and subsequent testing of the YDP.  Research projects 
conducted at the YDP have also generated applications that have been useful 
industry-wide.

Ongoing Cooperation with Mexico 

Concerns regarding the riparian and estuarine ecology of the Colorado River in 
the limitrophe section (the approximately 24-mile portion of the Colorado River 
where the river forms the border between the United States and Mexico) and its 
associated delta were expressed prior to and during the development of the 
Colorado River Interim Surplus Guidelines in the late 1990s.  See Chapter 2. In 
response to these concerns, discussions between the United States and Mexico 
resulted in a May 18, 2000, Joint Declaration Between the Department of the 
Interior (DOI) of the United States of America and the Secretariat of 
Environment, Natural Resources and Fisheries (SEMARNAP) of the United 
Mexican States to Enhance Cooperation in the Colorado River Delta.  In addition, 
in December 2000, the United States Section and the Mexican Sections of the 
IBWC signed Minute 306 to the Mexican Water Treaty “in recognition of the 
respective governments’ interest in the preservation of the riparian and estuarine 
ecology of the Colorado River in its limitrophe section and its associated delta.”
Pursuant to Minute 306, a binational workgroup was formed to define a process of 
cooperation between the United States and Mexico through the development of 
joint studies that included possible approaches to ensure use of water for 
ecological purposes in this reach of the river and formulation of recommendations 
for cooperative projects, based on the principle of an equitable distribution of 
resources identified in Minute 306.

Binational workgroup meetings were held, and a number of projects were 
identified that were supported by the workgroup.  A joint United States - Mexico 
binational conference pursuant to Minute 306 was held in Mexicali, 
Baja California on September 11-12, 2001, and the proceedings of the conference 
were issued in a document in English and Spanish entitled United States – Mexico 
Colorado River Delta Symposium.

Following a period of tension and litigation involving the lining of the All-
American Canal in southern California, on August 13, 2007, Secretary of the 
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Interior Dirk Kempthorne and Mexican Ambassador Arturo Sarukhan issued a 
joint public statement, “U.S. and Mexico Agree to Discuss Joint Cooperative 
Actions Related to the Colorado River,” initiating a cooperative binational 
process. The joint statement recognized that authorities in the United States and 
Mexico had agreed that “cooperative, innovative and holistic” measures should be 
considered to ensure that the Colorado River is able to continue to meet 
environmental, agricultural, and urban demands of both nations. 

The joint statement acknowledged the growing national and international focus on 
the Colorado River as a result of the ongoing historic drought in the basin and 
recognized the IBWC as the appropriate organization to expedite discussions to 
further Colorado River cooperation. Among the issues identified in the joint 
public statement as expected to be addressed in the binational process were: 

� Continued needs of both nations for water for urban, agricultural, and 
environmental purposes; the study of the hydrological system; and 
potential impacts of climate change, including the effects of the ongoing 
historic Colorado River drought 

� Environmental priorities, including Colorado River Delta habitat  
protection and enhancement   

� Opportunities for water conservation, storage, and supply augmentation, 
such as seawater desalination and reuse; strategies aimed to ease variations 
in the Colorado River system 

� Potential opportunities for more efficient Colorado River water deliveries 
to Mexico 

The binational discussions between the United States and Mexico continued 
through 2008 and were ongoing as of December 31 of that year. 
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CHAPTER 5: LOWER BASIN WATER 
DEVELOPMENT 

Introduction 

This chapter discusses the construction, operation, and administration of water 
projects in the Lower Basin of the Colorado River during the period from 
1979 through 2008. This chapter also identifies projects for which operation, 
maintenance, and replacement (OM&R) responsibilities were transferred from the 
Bureau of Reclamation (Reclamation) to the project beneficiary and identifies 
projects for which title has been transferred from the United States to the project 
beneficiary. See Figure 5-1 for the location of projects discussed in this chapter.  

Central Arizona Project 

The Colorado River Basin Project Act, Public Law (Pub. L.) No. 90-537, 
82 Stat. 885 (1968) (CRBPA or Basin Project Act) was approved on 
September 30, 1968, and authorized the Central Arizona Project (CAP).  The 
legislative history of the Basin Project Act is discussed in Updating the Hoover 
Dam Documents 1978, Chapter XII. CAP transmission facilities and power 
contracts are discussed in Chapter 13 of this volume. 

The CAP works consist of these primary elements: 

� The main system composed of:  a system of conduits, canals, and pumping 
plants for diverting and transporting water from Lake Havasu on the 
Colorado River to metropolitan Phoenix and Tucson and to various 
agricultural entities in central Arizona; and the Federal interest in the 
Navajo Generating Station and transmission facilities which provide for 
the delivery of power to points within the CAP service area for project 
needs 

� Storage facilities, including New Waddell Dam and Modified Roosevelt 
Dam 

� Distribution works for non-Indian agricultural lands, to distribute CAP 
water to lands with a history of irrigation within the CAP service area after 
the water is transported or delivered through the main system 

� Distribution works for Indian lands to distribute CAP water to Indian 
reservations after the water is transported or delivered through the main 
system 
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Central Arizona Project Construction Stages 
Repayment of the project was based on construction stages, with each stage 
having a separate 50-year repayment schedule.  There are six construction stages, 
including those that have been deferred or have yet to be completed as of 
December 31, 2008: 

Stage I: The water supply system, including Navajo Generating 
Station 

Stage II: The regulatory storage division, including New Waddell 
and Modified Roosevelt Dams1 

Stage III: Replacement features or programs for Cliff Dam2 

Stage IV: Tucson Terminal Storage 

Stage V: Hooker Dam or suitable alternative3 

Stage VI: Buttes Dam4 

Water Developed by the Central Arizona Project  
Three distinct water sources are developed by Stages I and II of the CAP.  The 
primary source is from the State of Arizona’s apportionment of Colorado River 

1 One of the principal works authorized for the CAP is described in Section 301(a) of the 
Basin Project Act as “Orme Dam and Reservoir and power-pumping plant or suitable alternative.” 
A decision was made not to construct Orme Dam and instead to select alternative regulatory 
storage. On April 3, 1984, the Secretary of the Interior selected Plan 6 for the Regulatory Storage 
Division of the CAP as a suitable replacement for Orme Dam.  Plan 6 included construction of 
New Waddell Dam and modifications to Roosevelt Dam. 

2Cliff Dam was not constructed primarily due to environmental concerns.  On July 1, 1987, 
the United States acting through the Secretary of the Interior, the State of Arizona, the Central 
Arizona Water Conservation District, and local cities and water entities entered into a 
supplemental agreement deleting Cliff Dam from the Plan Six funding agreement dated April 15, 
1986.  The Act of December 22, 1987, Pub. L. No. 100-202, Title II, 101 Stat. 1329-113 (1987) 
prohibited Federal funding for study or construction of Cliff Dam.  In 1992, the Cities of 
Chandler, Mesa, Phoenix, and Scottsdale acquired the Hohokam Irrigation and Drainage District 
water service subcontract entitlement, including the CAP distribution system repayment obligation 
for that district, with the acquired water being a replacement for the water supply that would have 
been developed by Cliff Dam.

3 Hooker Dam, which was to be located on the upper Gila River system to deliver water to 
counties in western New Mexico, is in a deferred status as of December 31, 2008. This feature of 
the CAP was addressed in the Arizona Water Settlements Act, Pub. L. No. 108-451, 
118 Stat. 3478 (2004), and was described in that statute as the “New Mexico Unit” (discussed later 
in this chapter). 

4 Buttes Dam, which was to be located on the Gila River downstream of its confluence with 
the San Pedro River, was not found to be economically justified and is in a deferred status as of 
December 31, 2008. 
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water, a portion of which is imported into central Arizona through the CAP main 
system and regulated as needed in the reservoir behind New Waddell Dam. 

The second source of water developed by the CAP results from the construction 
of New Waddell Dam to capture and conserve Agua Fria River floodflows which 
historically spilled from the smaller, original Waddell Dam.  Water conserved by 
New Waddell Dam is commingled with Colorado River water and delivered to 
CAP water users served by the main system in accordance with CAP water 
service contracts. See “Central Arizona Project Water Allocations” later in this 
chapter. 

The third source of water developed by the CAP results from the modifications to 
Roosevelt Dam which created storage space for new water conservation.  The 
modifications to Roosevelt Dam allow the capture and control of Salt River 
floodflows that historically spilled from the Salt River Project (SRP) dams.  The 
increased yield from modified Roosevelt Dam is not delivered under CAP water 
service contracts. Instead, this water is made available through contracts to 
certain Phoenix-area cities (Chandler, Glendale, Mesa, Phoenix, Scottsdale, and 
Tempe) in exchange for their upfront funding contribution of a portion of the 
construction costs of modifying Roosevelt Dam.  Each of these cities is a CAP 
municipal and industrial (M&I) water service subcontractor, and each receives 
water deliveries from SRP as well.  The additional water supply resulting from the 
modifications to Roosevelt Dam is delivered to the cities through SRP delivery 
facilities. 

Completion of Construction and Initiation of Repayment 
Construction of Stage I of the CAP began with the Navajo Generating Station in 
1970. The Navajo Generating Station began operating on May 31, 1974.  
Construction of the CAP aqueduct and pumping plant facilities continued through 
the early 1990s. During construction status (that is, prior to issuance of a notice 
of completion) the water supply system was only capable of making partial water 
deliveries. Water deliveries began in 1985 to the Phoenix metropolitan area; in 
1986 to Pinal County; in 1987 to the Ak-Chin Indian Community; in 1989 to 
northern Pima County; and in 1992 to the Tucson area.  Stage I, the water supply 
system including the Navajo Generating Station, was declared substantially 
complete as of October 1, 1993, by a Notice of Completion letter from the 
United States to the Central Arizona Water Conservation District (CAWCD) 
dated September 30, 1993. Construction of Stage II, the regulatory storage 
division, began in 1985. Stage II was declared substantially complete as of 
September 30, 1996, by a Notice of Completion letter from the United States to 
CAWCD dated September 30, 1996.  

Repayment of the Central Arizona Project 
The repayment responsibility differs among the main system, the non-Indian 
distribution works, and the Indian distribution works.  The main system, including 
New Waddell Dam, is repaid primarily by CAWCD.  CAWCD’s annual 
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repayment obligation for Stages I and II is addressed in the Contract Between the 
United States and the Central Arizona Water Conservation District for Delivery of 
Water and Payment of Costs of the Central Arizona Project, Contract No. 14-06-
W-245, dated December 15, 1972 (Master Repayment Contract).  This 
Master Repayment Contract was superseded and replaced by Amendment No. 1 
on December 1, 1988, to increase the ceiling for CAWCD’s repayment 
obligation.5  The original Master Repayment Contract is discussed in Updating 
the Hoover Dam Documents 1978, Chapter II. 

The three primary sources of revenue available to CAWCD to meet its annual 
repayment obligation to the United States are:  (1) revenues from the sale of 
Navajo surplus by the United States under the Hoover Power Plant Act of 1984, 
Pub. L. No. 98-381, 98 Stat. 1333 (1984); (2) revenues from ad valorem taxes 
levied by CAWCD; and (3) revenues from capital charges assessed by CAWCD 
on irrigation and M&I subcontractors. Repayment revenues are deposited to the 
Lower Colorado River Basin Development Fund (Development Fund) established 
under Section 403 of the Basin Project Act. 

Due to the lengthy CAP construction period, and the realization of significant 
benefits from CAP features placed into service before completion of the entire 
project, the Master Repayment Contract as amended in 1988 provided for staged 
repayment by CAWCD.  Upon substantial completion of each construction stage, 
the United States placed the stage into repayment status and notified CAWCD of 
its estimated repayment obligation for the stage.  Each stage has its own 50-year 
repayment period.  The repayment obligation is divided into interest-bearing and 
interest-free components in accordance with the authorizing legislation and 
repayment contract provisions.   

Repayment of construction costs for CAP distribution works for non-Indian 
agricultural lands is governed by contracts entered into under Section 9(d) of the 
Reclamation Project Act of 1939, Pub. L. No. 76-260, 53 Stat. 1187 (1939) and 
Section 309(b) of the Basin Project Act.  Reclamation entered into these 
repayment contracts, often referred to as “9(d) contracts” with the non-Indian 
irrigation districts which had entered into subcontracts with the United States and 
CAWCD for non-Indian agricultural priority CAP water.  In accordance with 
Section 309(b) of the Basin Project Act, the irrigation districts contributed upfront 
funding of 20 percent of the construction costs, with the remainder funded by 
Federal appropriations and subject to repayment.   

Repayment of construction costs for Indian distribution works for delivery of 
CAP irrigation water is governed by section 402 of the Basin Project Act and by 

5 On August 14, 2007, the United States and CAWCD executed Supplement No. 1 to Contract 
No. 14-06-W-245, Amendment No. 1, to allow CAWCD to fulfill its Central Arizona 
Groundwater Replenishment function under Arizona State law.  Amendment No. 2 was executed 
November 30, 2007, to conform the Master Repayment Contract to the Arizona Water Settlements 
Act, Pub. L. No. 108-451, 118 Stat. 3478 (2004), which is discussed later in this chapter. 
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certain Native American water rights settlement statutes.  Section 402 provides 
that costs allocated to irrigation of Indian lands that are within the repayment 
ability of such lands are subject to the Act of July 1, 1932, Pub. L. No. 72-240, 
47 Stat. 564 (1932) (Leavitt Act), which defers repayment as long as the land 
remains in Indian ownership.  Section 402 also provides that costs allocated to 
irrigation of Indian lands that are beyond the repayment ability of such lands are 
nonreimbursable. 

Financial Difficulties and Repayment Dispute 
In the 1980s, the Arizona agricultural economy experienced unprecedented 
growth, and farm commodity prices were relatively high.  Execution of the non-
Indian CAP distribution systems 9(d) repayment contracts and construction of the 
CAP non-Indian distribution systems coincided with a peak in the Arizona 
agricultural economy.  Approximately $240 million of Federal funds were 
expended to construct CAP non-Indian distribution systems.  In the 1990s, when 
repayment under the 9(d) contracts commenced, as discussed later in this chapter, 
the Arizona agricultural economy was in a downturn and several of the non-
Indian irrigation districts experienced difficulties making their required payments.   

The Basin Project Act authorizes the Secretary of the Interior (Secretary) to 
allocate CAP costs to the various project purposes.  The cost allocated to each 
purpose is either reimbursable or nonreimbursable.  Many of the factors used in 
the cost allocation, such as projected long-term usage of non-Indian irrigation 
water, M&I water, and Indian water, can have a significant effect upon the 
allocation of costs, and were under constant change.  Beginning in the early 
1990s, discussions began between the United States and CAWCD relating to 
repayment, cost allocation, and the financial difficulties that the non-Indian 
irrigation districts were experiencing.  The United States and CAWCD attempted 
to develop an agreement in principle relating to several repayment and operational 
issues including the extent of the CAWCD repayment obligation under the 
1988 Master Repayment Contract (discussed earlier in this chapter).  Agreement 
was not reached. 

Central Arizona Project Repayment Litigation 
As a result of the lack of agreement regarding CAWCD’s repayment obligation 
and other financial and operational issues, CAWCD filed a Complaint for 
Declaratory and Injunctive Relief, dated July 10, 1995, in the United States 
Bankruptcy Court in Tucson, Arizona, initiating an adversary proceeding 
(Adversary Proceeding No. A95-0091) in an ongoing bankruptcy case (Case 
No. 94-02043-TUC-JMM) involving the Central Arizona Irrigation and Drainage 
District, an irrigation district holding a subcontract for CAP non-Indian 
agricultural water. The United States filed a counter suit on August 24, 1995, in 
United States District Court in Arizona. 

On September 20, 1995, the complaints were consolidated as a single action in the 
United States District Court with the CAWCD suit designated as the complaint 
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and the United States suit designated as a counter claim in a case styled Central 
Arizona Water Conservation District v. United States, No. CIV 95-625-TUC-
WDB (EHC) and No. CIV 95-1720-PHX-EHC (Consolidated Action).  The basis 
of the numerous claims and counter claims presented in this consolidated action 
can generally be categorized as:  (1) issues relating to CAWCD’s repayment 
obligation; (2) issues relating to CAWCD’s water delivery program, such as the 
marketing of excess water and the costs to be charged for that water; and (3) other 
financial and operational disputes. 

The trial was organized into phases. Phase 1 of the trial, conducted in 
August 1998, addressed two key issues: determination of the repayment ceiling 
applicable to CAWCD under the CAP Master Repayment Contract, and 
determination of the Secretary’s ability to limit use of CAP facilities if CAWCD 
failed to fully repay to the United States the repayment obligation determined by 
the Secretary. Phase 2 of the trial addressed the issue of CAWCD’s repayment 
obligation for reimbursable costs under the 1988 Master Repayment Contract.   

On November 3, 1998, in a decision reported at Central Arizona Water 
Conservation District v. United States, 32 F. Supp. 2d 1117 (D. Ariz. 1998), the 
district court made numerous rulings with respect to Phase 1 of the litigation, 
among them finding that the repayment ceiling provision of the 
Master Repayment Contract as amended by Amendment No. 1 in 1988, which the 
court called the “1988 Agreement,” was ambiguous as a matter of law.  
Specifically, the court ruled: 

2. The repayment ceiling provision of the 1988 Agreement is ambiguous 
as a matter of law insofar as it could reasonably be interpreted as 
establishing either a fixed or variable repayment ceiling for Stages One 
and Two. Article 9.3(e) shows the repayment ceiling as being fixed at 
$2.0 billion.  Exhibit B, however, includes a repayment ceiling which 
makes adjustments depending on whether the GRIC executes a water 
delivery contract with the Secretary of Interior.  The conflict between 
Article 9.3(e) and Exhibit B creates an ambiguity in the 1988 Agreement. 

Id. at 1143. The court held that the ambiguity would be construed against the 
United States as the drafter of the conflicting provisions and further held that:  

5. The repayment ceiling in the 1988 Agreement was $1.781 billion after 
the GRIC [Gila River Indian Community] executed a water delivery 
contract on October 22, 1992.  The adjustment in the repayment ceiling 
from $2.0 billion to $1.781 billion reflects the fact that 173,100 acre-feet 
of water allocated to GRIC was no longer within the repayment 
obligation of CAWCD. 

6. The 1988 Agreement required the United States to cease construction 
if it determined that reimbursable construction costs would exceed the 
repayment ceiling.  The United States breached the 1988 Agreement 
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when it continued to incur construction costs in excess of the 
$1.781 billion repayment ceiling in the absence of an amendatory 
contract. 

* * * 
11. Article 6.7 of the 1988 Agreement is unambiguous.  However, it has 
no application to the present case, because there has been no claim 
asserted herein that the appropriations ceiling has been exceeded.  The 
remedy set forth in Article 6.7 applies only to the appropriations ceiling, 
and is not relevant to a situation, such as the one in this case, where only 
the repayment ceiling has been exceeded.  Accordingly, the United States 
is not entitled to bar CAWCD from using project facilities in the absence 
of an amendatory contract. 

Id. at 1143-1144. The court then granted the following declaratory and injunctive 
relief against the United States: 

1. The Court declares that Article 9.3(e) and Exhibit B to the 
1988 Agreement limits CAWCD’s repayment obligation for Stages 
One and Two to $1.781 billion unless an amendatory contract is executed 
providing otherwise. 

2. The Court declares that Defendants may not invoke Article 6.7 of the 
1988 Agreement to prevent CAWCD from utilizing CAP facilities. 
Defendants are hereby enjoined from barring CAWCD from utilizing 
CAP facilities. 

Id. at 1144. A Notice of Appeal for Phase 1 was filed with the United States 
Court of Appeals for the Ninth Circuit, Appeal No. 77-8-569, on December 31, 
1998. The United States filed a motion for voluntary dismissal of appeal on 
May 17, 2000, based on a stipulated settlement for a stay of litigation reached by 
the parties, discussed in detail later in this chapter.  The appeal rights were 
reserved until a final order by the district court was issued on November 21, 2007.   

As noted above, Phase 2 of the trial, conducted in 1998, addressed the appropriate 
allocation of the construction costs for Stages I and II of the CAP.  The district 
court did not issue a ruling on Phase 2 issues because negotiations were underway 
to reach a settlement agreement.  All remaining phases of the litigation were 
stayed pending a settlement.  

Central Arizona Project Stipulated Settlement 
Negotiations for a stipulated settlement agreement were concluded in 2000, and a 
Stipulation Regarding a Stay of Litigation, Resolution of Issues During Stay and 
for Ultimate Judgment Upon the Satisfaction of Conditions (Stipulation) was filed 
with the district court on May 9, 2000. The court stayed the litigation for 3 years 
to allow time for implementation of the conditions identified in the Stipulation.  
During the stay, the United States and CAWCD operated in accordance with the 
terms of the Stipulation. 
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A key provision of the Stipulation permitted CAWCD to market “excess water” to 
help meet Arizona’s long-term water planning needs.  As provided in the 
Stipulation and as limited to this context, excess water is “all Project Water that is 
in excess of the amounts used, resold, or exchanged pursuant to long-term 
contracts and subcontracts . . . .” Excess water includes that water under contract 
to, but not ordered in a given year by, Native American tribes and communities.   

Native American tribes and communities raised concerns that allowing a 
marketing program for excess water would motivate recipients of that water to 
oppose efforts to secure Federal appropriations for the construction of Indian 
water distribution systems for the CAP.  Such opposition might prevent the 
construction of the facilities needed to allow the Native American tribes and 
communities to put the water to use on their reservation lands with the result that 
the water would remain available to the excess water marketing program.  To 
address these concerns, the Stipulation was expressly conditioned upon Congress 
authorizing a firm funding stream (that is, a dedicated funding mechanism not 
subject to the annual appropriations process) to supplement annual appropriations 
for Indian distribution system construction and costs associated with 
Native American water rights settlements.  The Stipulation provided that this firm 
funding stream was not to exceed the amount of Development Fund revenues 
credited each year against CAWCD’s repayment obligation.  See discussion of the 
Development Fund later in this chapter. 

Final effectiveness of the Stipulation was further conditioned upon passage of 
Federal legislation and upon certain other events, which were to occur within 
three years of the entry of the Stipulation (that is, by May 2003), including:  

� A significant additional allocation of CAP water for Federal purposes to 
be used for settlement of Native American water rights claims (bringing 
Native American allocation of the CAP water supply to nearly half of the 
project supply) 

� Final and fully enforceable settlement of the Gila River Indian   
Community’s water rights claims   

� An amendment to the Southern Arizona Water Rights Settlement Act 
of 1982, Pub. L. No. 97-293, Title III, 96 Stat. 1274 (1982), fully 
enforceable (to resolve settlement implementation issues relating to the 
Tohono O’odham Nation) 

� Final San Carlos Apache Tribe water rights settlement fully enforceable in 
accordance with the San Carlos Apache Tribe Water Rights Settlement 
Act of 1992, Pub. L. No. 102-575, Title XXXVII, 106 Stat. 4740 (1992), 
as amended in 1994, 1996, and 1997  
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� Amendment of the Navajo Power Marketing Plan6 of December 1, 1987, 
to provide for the establishment and collection of rates for the sale or 
exchange of “Navajo Surplus Power” after September 30, 2011, which 
optimize the availability and use of revenue for specified purposes of the 
Stipulation 

� Identification of a firm funding stream by Congress to meet purposes 
identified and prioritized in the Stipulation  

Despite efforts to meet the requirements of the Stipulation, in 2002 the parties 
realized that the conditions of the Stipulation could not be met by the May 2003 
deadline and successfully negotiated a Revised Stipulation Regarding a Stay of 
Litigation, Resolution of Issues During Stay and for Ultimate Judgment Upon the 
Satisfaction of Conditions (Revised Stipulation) that extended the date for 
meeting the conditions by nine years to 2012.  The Revised Stipulation was filed 
with the district court on April 11, 2003.  By Order dated April 28, 2003, the 
district court replaced the Stipulation with the Revised Stipulation and stayed the 
case until May 9, 2012. 

Intensive negotiations continued in 2003 and 2004, culminating in passage of the 
Arizona Water Settlements Act, Pub. L. No. 108-451, 118 Stat. 3478 (2004) 
(AWSA), which provided the Federal legislation necessary to meet the key 
conditions established by the Stipulation and contained in the Revised Stipulation.  
The United States Department of the Interior, the United States Department of 
Justice, affected Native American tribes and communities, CAWCD, and State 
and local stakeholders were actively involved in the negotiations that led to 
passage of the AWSA.   

After passage of the AWSA and after the Commissioner of Reclamation adopted 
the Amended Navajo Power Marketing Plan7 on September 18, 2007, the parties 
submitted to the district court a Stipulation for Judgment which updated and 
modified the Revised Stipulation. The court then entered a Stipulated Judgment, 
approving the Stipulation for Judgment on November 21, 2007.   

Under the Stipulation for Judgment, CAWCD’s repayment obligation for the 
water supply system and regulatory storage stages (that is, Stages One and Two) 
of the CAP was set at $1,646,462,500 to be repaid to the United States in annual 
payments through 2046.  This amount assumed a total allocation of 667,724 acre-
feet per year of CAP water for Federal purposes.  Because the amount of water 
devoted to Federal purposes may change within the overall limitations established 
under the AWSA, the Stipulation for Judgment also includes a formula to allow 
each acre-foot of water involved to be valued for the purposes of the CAWCD 

6 Published in the Federal Register at 52 Fed. Reg. 48328 (December 21, 1987).  See 
Chapter 13. 

7 Published in the Federal Register at 72 Fed. Reg. 54286 (September 24, 2007). See 
Chapter 13. 
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repayment obligation at $1,415 per acre-foot.  This allows the automatic 
modification of the CAWCD repayment obligation, up or down, depending on the 
precise quantity of water ultimately allocated for Federal purposes. 

Central Arizona Project Water Allocations8 

Following authorization of the CAP in 1968, Secretary of the Interior 
Stewart Udall requested assistance from the State of Arizona in planning for the 
distribution of the CAP water among the various purposes and potential recipients 
of such water allocations.  The Arizona Department of Water Resources (ADWR) 
and its predecessor agency provided recommendations to the Secretary for 
allocation of CAP water to non-Indian water users in Arizona for M&I and non-
Indian agricultural purposes. 

Determination of the appropriate allocation of CAP water for Native American 
tribes and communities was undertaken by the Secretary.  Initial allocations 
of CAP water for Indian use were made by Secretary of the Interior 
Thomas S. Kleppe in 1976 and published in the Federal Register at 41 Fed. 
Reg. 45883 (October 18, 1976). Five Native American tribes and communities 
were allocated a total of 257,000 acre-feet annually of CAP water, out of a total 
CAP water supply of approximately 1,500,000 acre-feet annually, in the 1976 
decision. 

Secretary Kleppe’s 1976 allocation was followed by recommendations from the 
State of Arizona for M&I allocations in June 1977 and for non-Indian agricultural 
allocations in August 1979. Environmental compliance was initiated to analyze 
the impacts associated with implementation of the contracting actions needed to 
effectuate the State’s recommended non-Indian allocations.   

Before any water delivery contracts were entered into, Secretary of the Interior 
Cecil D. Andrus proposed to modify and increase the CAP Indian allocations.  In 
December 1980, Secretary Andrus allocated additional CAP water for use by 
other specified Native American tribes and communities in a decision published 
in the Federal Register at 45 Fed. Reg. 81265 (December 10, 1980).  The 1980 
decision did not change the quantities allocated to the five tribes and communities 
in the 1976 decision, but it did revise the priority system applicable to those 
earlier allocations, and allocated additional tribal water supplies.  The 1980 
decision allocated a total of 309,828 acre-feet annually, which included the water 
allocated in 1976, to Native American tribes and communities.  The CAP water 
allocated in 1976 and 1980 for Native American use was allocated either for 
irrigation use or for maintaining tribal homelands.  Ten separate CAP water 
service contracts for this CAP project water supply were thereafter executed as 
two-party agreements between the United States and the relevant 

8 United States Department of the Interior notices concerning CAP water allocations 
published in the Federal Register are listed in Central Arizona Project (CAP), Arizona; Water 
Allocations, 71 Fed. Reg. 50449, dated August 25, 2006.  Federal Register notices regarding CAP 
water allocations are included in the list of references at the end of this chapter. 
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Native American tribe or community, with 9 such contracts executed in 
December 1980 and the remaining contract in October 1992. 

In early 1982, the State recommended a revised allocation for M&I and non-
Indian agricultural purposes. After completion of a final environmental impact 
statement, Secretary of the Interior James Watt signed a Record of Decision on 
February 10, 1983, published in the Federal Register at 48 Fed. Reg. 12446 
(March 24, 1983) (1983 ROD). In the 1983 ROD, Secretary Watt identified the 
total amounts of CAP water to be allocated to each of the three major sectors 
(Indian, M&I, non-Indian agriculture), quantifying the total amounts allocated for 
Indian use and for M&I use and allocating the remaining supply for non-Indian 
agricultural use. The 1983 ROD also identified the specific amounts or 
percentages to be allocated to each individual entity within those sectors, and the 
method by which priorities would be applied for delivery of CAP water during 
years of water supply shortages. 

The 1983 ROD identified fixed volume allocations totaling 309,828 acre-feet 
annually for Native American tribes and communities, preserving the 1976 and 
1980 allocations for such use. The 1983 ROD also identified fixed volume 
allocations totaling 638,823 acre-feet annually for 85 non-Indian M&I entities. 
The CAP water supply remaining after Native American allocations and M&I 
entities’ allocations were made was divided among 23 non-Indian agricultural 
entities. The non-Indian agricultural allocations were expressed as percentages 
that would be applied to the supply remaining after the other two sectors had 
ordered CAP water in any given year. The percentages were based upon each 
district’s CAP-eligible acres after adjustment to reflect any available surface 
water supplies. 

CAP water service contracts were then entered into as subcontracts to the 
Master Repayment Contract.  These CAP water service subcontracts were 
executed as three-party agreements among the United States, CAWCD, and either 
the M&I or agricultural entity receiving the particular allocation. 

Not all entities that were offered M&I or non-Indian agricultural allocations chose 
to enter into subcontracts for the delivery of CAP water.  At the conclusion of this 
subcontracting process, subcontracts had not been entered into for 29.3 percent of 
the non-Indian agricultural supply and 65,647 acre-feet per year or 10.3 percent of 
M&I water. 

In 1988, Congress enacted the Salt River Pima-Maricopa Indian Community 
Water Rights Settlement Act of 1988, Pub. L. No. 100-512, 102 Stat. 2549 
(1988). In accordance with that Act, the Secretary requested recommendations 
from ADWR with respect to the reallocation of the non-Indian agricultural water 
previously allocated but not placed under contract.  By letter dated January 7, 
1991, ADWR recommended to the Secretary an allocation of the remaining 
29.3 percent of the non-Indian agricultural supply.  After receiving and 
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considering public comment, Secretary of the Interior Manuel Lujan, Jr. published 
an allocation decision in the Federal Register at 57 Fed. Reg. 4470 (February 5, 
1992). That decision contemplated that new or amendatory CAP water service 
subcontracts would be offered soon thereafter.   

The non-Indian agricultural priority subcontracts entered into after 1983 included 
a “take-or-pay” provision requiring the subcontractors to pay for their annual 
share of CAP water whether or not it was put to use.  The take-or-pay provision 
became effective when Reclamation declared Stage I of the CAP substantially 
complete as of October 1, 1993.  At that time, the amount of CAP water used by 
Native American tribes and communities and M&I subcontractors was a small 
percentage of the total CAP water supply available, thus resulting in a very large 
water supply for which the non-Indian agricultural subcontractors were 
financially responsible. In addition, the non-Indian agricultural subcontractors 
were responsible for the repayment of debt for construction of their irrigation 
distribution systems.  Two of the non-Indian agricultural subcontractors (Central 
Arizona Irrigation and Drainage District and New Magma Irrigation & Drainage 
District) entered into bankruptcy proceedings. 

CAWCD entered into two-party letter agreements with the non-Indian agricultural 
subcontractors in late 1993, shortly after Reclamation declared Stage I of the CAP 
substantially complete.  In the letter agreements, the subcontractors purported to 
waive rights under their subcontracts to all or a portion of their percentage 
entitlement to CAP agricultural water and to waive certain rights to convert a 
portion of this water to M&I use. In return, CAWCD purported to waive rights 
under the subcontract to receive payment of fixed OM&R charges relating to this 
water; in effect, purporting to waive the take-or-pay provision in the three-party 
non-Indian agricultural CAP subcontracts entered into with the United States.  
CAWCD and the non-Indian agricultural subcontractors then entered into  
two-party excess water agreements.  The 1992 non-Indian agricultural water 
reallocation process adopted by Secretary Lujan was put on hold.   

The United States challenged the validity of the two-party letter agreements and 
the excess water agreements in the Central Arizona Water Conservation District 
v. United States litigation described earlier in this chapter.  Ultimately, issues 
relating to the take-or-pay provisions of the non-Indian agricultural subcontracts 
and to excess water were resolved by relinquishment agreements and new excess 
water contracts entered into with the non-Indian agricultural subcontractors, in 
accordance with provisions of the stipulated settlement in the CAP litigation and 
its implementing legislation, the AWSA, enacted in 2004 and made enforceable in 
December 2007. 

Congress provided for the final allocation of CAP water in the AWSA.  In 
accordance with the AWSA, Secretary of the Interior Dirk Kempthorne rescinded 
the 1992 reallocation and, in a decision published in the Federal Register at 
71 Fed. Reg. 50449 (August 25, 2006), reallocated CAP water as follows:  
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� An additional 197,500 acre-feet per year of CAP non-Indian agricultural 
priority water was made available for use by Native American tribes and 
communities in Arizona, of which: 

o   102,000 acre-feet per year was reallocated to the Gila River Indian 
Community (GRIC) to resolve water claims 

o   28,200 acre-feet per year was reallocated to the Tohono O’odham 
Nation to resolve water claims 

o   67,300 acre-feet per year was retained for reallocation to 
Native American tribes and communities in Arizona, subject to 
conditions specified in the notice relating to future allocations of 
the water to resolve Native American water claims; of this, 
6,411 acre-feet per year was retained by the Secretary until 
December 31, 2030, for potential use in the settlement of the 
Navajo Nation’s claims to water in the State of Arizona 

� 96,295 acre-feet per year of non-Indian agricultural priority water was 
made available to ADWR to hold under contract in trust for future 
allocation with the condition that the water keep its non-Indian agricultural 
priority  

� 65,647 acre-feet per year of uncontracted non-Indian M&I priority water 
was reallocated to certain M&I entities in accordance with 
recommendations from ADWR 

Arizona Water Settlements Act (AWSA) 
The Arizona Water Settlements Act, Pub. L. No. 108-451, 118 Stat. 3478 (2004), 
was enacted on December 10, 2004.  The AWSA is a complex statute establishing 
a framework to resolve many key water rights issues within the State of Arizona 
related to the CAP, and to resolve certain Native American water claims within 
the State of Arizona. Title I of the AWSA addresses key CAP water allocation 
and financial issues and is discussed below.  Titles II through IV of the AWSA 
address Native American water rights settlements and are discussed in 
Chapter 10. Title II of the AWSA also addresses and modifies provisions of the 
1968 Basin Project Act providing for the consumptive use of waters from the 
Gila River system in New Mexico and for the construction of facilities for such 
water, described in the AWSA as the New Mexico Unit of the CAP.   

AWSA Title I Provisions Relating to Reallocation 
Title I of the AWSA is the implementing legislation for the 2003 Revised 
Stipulation entered in the CAP repayment litigation described earlier in this 
chapter.  The short title for Title I is “Central Arizona Project Settlement Act 
of 2004.” Title I permits the relinquishment of certain CAP non-Indian 
agricultural priority water held by CAP subcontractors within the State of 
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Arizona. Title I provides that relinquished water be reallocated by the Secretary 
to resolve water rights claims of the GRIC and the Tohono O’odham Nation, with 
a portion of the water to be reserved for use by the Secretary in future Indian 
water rights settlements.  

The AWSA authorized, ratified, and confirmed the Arizona Water Settlement 
Agreement among ADWR, CAWCD, and the United States.  The Arizona Water 
Settlement Agreement is referred to in the AWSA as the Master Agreement.  The 
Arizona Water Settlement Agreement, effective as of September 20, 2006, 
provides for the relinquishment of up to 293,795 acre-feet per year of CAP non-
Indian agricultural priority water and provides for this water to be reallocated for 
State and Federal purposes.  The Arizona Water Settlement Agreement also 
serves as the trust agreement, referred to in section 104 of the AWSA, under 
which ADWR will hold CAP non-Indian agricultural priority water not 
reallocated for Federal purposes.  This water is to be reallocated to M&I users at a 
later date, subject to conditions specified in the AWSA.   

The Arizona Water Settlement Agreement provided the framework for the 
relinquishment of non-Indian agricultural priority water, so that the water might 
be used to meet the AWSA’s requirement to reallocate 197,500 acre-feet of CAP 
water for Federal purposes to resolve Native American water claims.  See 
discussion earlier in this chapter relating to CAP allocations. 

In accordance with the terms of the AWSA, the irrigation districts relinquishing 
CAP non-Indian agricultural priority water were relieved of debt incurred under 
contracts for the repayment of construction costs for CAP distribution systems 
pursuant to section 9(d) of the Reclamation Project Act of 1939.  The districts 
also benefit from the provisions of the AWSA stating that the Reclamation 
Reform Act of 1982, Pub. L. No. 97-293, Title II, 96 Stat. 1263 (1982), and any 
other acreage limitation or full cost pricing provisions of Federal law shall not 
apply to “land within the exterior boundaries of the Central Arizona Water 
Conservation District or served by Central Arizona Project water [or to other 
specified lands].” 

In addition, under the terms of the Arizona Water Settlement Agreement, the 
districts obtained access to excess CAP water through the execution of an excess 
water agreement, attached as Exhibit 8.2 to the Arizona Water Settlement 
Agreement.  The excess water agreements provide that the water service charge 
shall be equal to the cost of energy for pumping established for that year for 
delivery of water to long-term contractors and subcontractors.  The excess water 
agreements are subject to automatic renewal with successive 1-year terms until 
December 31, 2030, subject to certain conditions.  The reallocation of water to the 
Federal sector as a result of the relinquishment of non-Indian agricultural priority 
water also resulted in the reduction of CAWCD’s repayment obligation. 
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The AWSA required that the Secretary offer to amend the long-term CAP 
contracts and subcontracts as a condition of enforceability: 

� To provide for permanent service with an initial delivery term of 100 years 
or greater as authorized by Congress 

� To conform to the shortage sharing criteria as described in the  
Tohono O'odham settlement agreement   

� To not require that any CAP water received in exchange for effluent be 
deducted from the contractual entitlement of the CAP subcontractor   

Contract offers and amendments were completed after passage of the AWSA.  
Amendment No. 2 to the CAP Master Repayment Contract No. 14-06-W-245, 
dated November 30, 2007, was executed to conform that contract to the AWSA.  

The relinquished CAP non-Indian agricultural priority water that was reallocated 
for Federal purposes for use in Native American water rights settlements has the 
lowest priority during times of shortages.  The provision that allowed Arizona to 
retain the uncontracted CAP non-Indian M&I priority water was coupled with a 
provision ensuring that the priority of a portion of the reallocated water available 
for Federal purposes would be “firmed up” to be equivalent to CAP non-Indian 
M&I priority for a period of 100 years. For that portion of the relinquished non-
Indian agricultural priority CAP water subject to the firming requirement, the 
State and the Federal government are to secure substitute water supplies to be 
available for delivery in times of shortage when the relinquished CAP non-Indian 
agricultural priority water is not available. 

On November 15, 2007, the United States and the State of Arizona entered into 
the Agreement between the Secretary of the Interior and the State of Arizona for 
the Firming of Central Arizona Project Indian Water, Agreement No. 07-XX-30-
W0515 (Firming Agreement), which identifies the terms and conditions under 
which the State will firm certain CAP Indian water.  This Firming Agreement was 
a condition of enforceability under the AWSA. 

The firming program outlined in the AWSA ensures that 60,648 acre-feet of the 
non-Indian agricultural priority water will be delivered during water shortages in 
the same manner as CAP M&I priority water.  Under the AWSA, the Secretary is 
to firm 28,200 acre-feet of non-Indian agricultural priority water reallocated to the 
Tohono O'odham Nation and 8,724 acre-feet of water to be reallocated to Arizona 
Native American tribes and communities in the future.  In accordance with the 
AWSA and the Firming Agreement, the State is to firm 15,000 acre-feet of non-
Indian agricultural priority water reallocated to the GRIC and 8,724 acre-feet of 
water to be reallocated to Native American tribes and communities in Arizona in 
the future. In addition, the State of Arizona is also to provide $3 million of 

5-16 



CHAPTER 5:  LOWER BASIN WATER DEVELOPMENT  

assistance to the Secretary, through cash or in kind services, to carry out the 
firming obligations related to the Tohono O'odham Nation.   

AWSA Title I Provisions Relating to the Development Fund 
A key element of Title I of the AWSA is the amendment of the Basin Project Act 
to authorize additional uses of revenues deposited to the Development Fund 
(discussed earlier in this chapter).  The sources of these revenues, and the uses to 
which these revenues may be applied, fall under two different sets of rules or 
tiers. Each tier consists of cascading priorities.  Under the terms of the AWSA, 
the revenues become available for use for AWSA-specified purposes without 
further congressional action. 

The first tier of cascading priorities established under the AWSA fulfilled the 
requirement of the 2003 Revised Stipulation in the CAWCD repayment litigation 
that a firm funding stream be provided for construction of CAP Indian distribution 
systems.  The first tier funding stream is firm because, in the event revenues 
deposited to the Development Fund are insufficient to meet the CAWCD annual 
repayment obligation, CAWCD is required to make up the difference.  Thus, 
during the period of CAWCD’s CAP repayment obligation, a revenue stream 
equal to CAWCD’s annual repayment obligation will be available each year for 
tier one. Tier one funds are made available for the following purposes in the 
following order of cascading priorities as provided for in Section 107(a) of the 
AWSA, which strikes and replaces language in Section 403(f) of the 
Basin Project Act: 

Priority 1. To pay annual fixed OM&R charges associated with the 
delivery of CAP water under long-term contracts for use by 
Native American tribes and communities in Arizona.  Charges 
associated with deliveries to the Ak-Chin Indian Reservation are 
excepted from this provision by Section 107(a)(5) of the AWSA. 

Priority 2. To make deposits totaling $53 million in the Gila River Indian 
Community Water OM&R Trust Fund. 

Priority 3.  To pay $147 million (amount to be indexed from January 2000 
forward) for the rehabilitation of the GRIC portion of the 
San Carlos Irrigation Project, of which not more than $25 million 
is to be available annually consistent with an agreement among the 
GRIC, the United States of America, and the San Carlos Irrigation 
and Drainage District dated May 13, 2006. 

Priority 4. To pay for activities designated as (a.) through (h.) below.  The 
AWSA provides that (a.) has first priority, and that (b.) through 
(h.) may be funded “under any particular priority and without 
regard to priority”: 
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a. To make deposits totaling $66 million into the New Mexico Unit 
Fund as provided in Section 212(i) of the AWSA (amount to be 
indexed from January 2004 forward) in 10 equal annual payments 
beginning in 2012; 

b. Upon satisfaction of the conditions set forth in Section 212(j) 
and 212(k) of the AWSA, to pay certain costs associated with 
construction of the New Mexico Unit, in addition to any amounts 
that may be expended from the New Mexico Unit Fund, a 
minimum of $34 million and a maximum of $62 million as 
provided in Section 212 of the AWSA (amount to be indexed from 
January 2004 forward); 

c. To pay the costs associated with the construction of distribution 
systems required (i) to implement the Master Contract Between the 
United States and the Gila River Indian Community for 
Repayment of Construction Costs and Operation, Maintenance, 
and Replacement of a Water Distribution System, Contract  
No. 6-07-30-W0345, for the Community’s Pima-Maricopa 
Irrigation Project; (ii) to implement Section 3707(a)(1) of the 
San Carlos Apache Tribe Water Rights Settlement Act of 1992; 
and (iii) to implement Section 304 of the Southern Arizona Water 
Rights Settlement Amendments Act of 2004; 

d. To pay $52,396,000 for the rehabilitation of the San Carlos 
Irrigation and Drainage District’s portion of the San Carlos 
Irrigation Project of which not more than $9 million is to be 
available annually (total amount to be indexed from January 2000 
forward); 

e. To pay other costs specifically identified under Sections 
213(g)(1) and 214 of the AWSA and under the Southern Arizona 
Water Rights Settlement Amendments Act of 2004;  

f. To pay a total of not more than $250 million to the future Indian 
Water Settlement Subaccount of the Development Fund to be used 
for future Native American water rights settlements in Arizona 
approved by the United States Congress, under conditions set forth 
in the AWSA; 

g. To pay costs associated with installation of gages on the 
Gila River and its tributaries to measure water for purposes of the 
New Mexico Consumptive Use and Forbearance Agreement, not to 
exceed $500,000; and 
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h. To pay the Secretary’s cost of implementing Title I of the 
AWSA. 

Priority 5. In addition to amounts appropriated for these purposes, to pay the 
costs associated with on-reservation CAP distribution systems for 
the Yavapai Apache (Camp Verde), Tohono O’odham Nation 
(Sif Oidak District), Pasqua Yaqui, and Tonto Apache Tribes, and 
to make payments to those tribes as provided for in the 
Revised Stipulation, subject to the conditions of the AWSA. 

Priority 6. Carry-over funds to following year. 

The second tier provided for in Section 107(a) of the AWSA, which as noted 
above strikes and replaces statutory language in Section 403(f) of the 
Basin Project Act, is comprised of revenues deposited to the Development Fund 
in a given year that are in excess of the amount to be credited against the 
CAWCD annual repayment obligation. This, for example, might occur through 
sales of Navajo surplus above cost during times of high power demand.  Tier two 
funds are made available for the following purposes in the following order of 
cascading priorities: 

Priority 1.  To pay annual fixed OM&R charges associated with the delivery 
of CAP water under long-term contracts held by Native American 
tribes and communities in Arizona.  Charges associated with 
deliveries to the Ak-Chin Indian Reservation are excepted from 
this provision by Section 107(a)(5) of the AWSA. 

Priority 2.  To make the final outstanding annual payment for the costs of each 
unit of the projects authorized under Title III of the Basin Project 
Act that are to be repaid by CAWCD. 

Priority 3.  To reimburse the general fund of the United States Treasury 
(Treasury) for CAP fixed OM&R charges previously paid under 
Priority 1 of the first tier, described above. 

Priority 4.  To reimburse the general fund of the Treasury for costs previously 
paid under Priorities 2 through 5 of the first tier, described above. 

Priority 5.  To pay the annual installment to the general fund of the Treasury 
for non-Indian irrigation system debt under repayment contracts 
entered into pursuant to section 9(d) of the Reclamation Project 
Act of 1939 and made nonreimbursable under the AWSA. 

Priority 6.  To pay to the general fund of the Treasury the difference between 
(i) the costs of each unit of the projects authorized under Title III  
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of the Basin Project Act that are repayable by CAWCD, and  
(ii) any costs allocated to reimbursable functions under any CAP 
cost allocation undertaken by the United States. 

Priority 7. For deposit in the general fund of the United States Treasury. 

The AWSA’s amendments to the Basin Project Act provide authority to the 
Secretary of the Treasury to invest the Development Fund revenues if, in the 
judgment of the Secretary of the Interior, the funds are not needed to meet current 
year payments due.  Section 107 of the AWSA limits the types of investments 
which may be made.  Disbursements from the Development Fund may begin after 
January 1, 2010, to fund the two tiers of cascading priorities. 

Title I of the AWSA also provides authorization of appropriations as necessary to 
comply with the following biological opinions, including any funding transfers 
required by the opinions, and requires these costs to be treated as CAP 
construction costs: 

� Biological opinion, numbered 2-21-90-F-119, entitled Transportation and 
Delivery of Central Arizona Project Water to the Gila River Basin 
(Hassayampa, Agua Fria, Salt, Verde, San Pedro, Middle and Upper Gila 
Rivers and Associated Tributaries), in Arizona and New Mexico, dated 
April 15, 1994 

� Biological opinion, numbered 2-21-95-F-462, entitled Biological Opinion 
on Operation of Modified Roosevelt Dam in Gila and Maricopa Counties, 
Arizona, dated July 23, 1996, relating to the impacts of modifying 
Roosevelt Dam on the southwestern willow flycatcher 

� Any final biological opinion resulting from the draft biological opinion, 
numbered 2-21-91-F-706, entitled Biological Opinion on Impacts of the 
Central Arizona Project (CAP) to Gila Topminnow in the Santa Cruz 
River Basin Through Introduction and Spread of Nonnative Aquatic 
Species, dated May 1999 

Robert B. Griffith Water Project, Nevada 

Updating the Hoover Dam Documents 1978, Chapter II, discusses the 
authorization, water allocation, and repayment of Stages I and II of the project 
originally named the Southern Nevada Water Project (SNWP) and renamed in 
1982 the Robert B. Griffith Water Project (Griffith Project) and discusses 
construction of Stage I. 
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Construction of Stage II of the SNWP was initiated in 1977 and completed in 
1983 after it was renamed the Griffith Project.  The second stage provided an 
additional annual delivery capability of 166,800 acre-feet of Colorado River water 
(the first stage provided a delivery capability of 132,200 acre-feet) and expanded 
some of the existing Stage I facilities.  Stage II facilities included five pumping 
plants, the second barrel to the main aqueduct, and about 30 miles of pipeline and 
laterals with surge tanks, regulating tanks, and other delivery facilities.  In 
conjunction with this stage, the State of Nevada enlarged and modified the 
Alfred Merritt Smith water treatment facilities to accommodate both stages.  The 
Stage II aqueduct system has a peaking capability of 53.4 million cubic feet of 
water per day. 

In the early 1990s, the project was incorporated into the Southern Nevada Water 
System, which is managed by the Southern Nevada Water Authority (SNWA), a 
political subdivision of the State of Nevada.  Also included in the Southern 
Nevada Water System is the Treatment and Transmission Facility, which was 
constructed solely by SNWA.  The Colorado River Commission of Nevada 
approved development of this independent water treatment and delivery system in 
1994. The SNWA Treatment and Transmission Facility, which interfaces with 
the Griffith Project and supplements the capabilities of the Griffith Project, 
provides Nevada full access to its annual 300,000 acre-feet apportionment of 
Colorado River water. 

On July 3, 2001, the United States transferred title of the Griffith Project to 
SNWA pursuant to the Griffith Project Prepayment and Conveyance Act, Pub. L. 
No. 106-249, 114 Stat. 619 (2000). Through its Capital Improvement Program 
before and after title transfer of the Griffith Project, SNWA has made significant 
improvements to the Griffith Project’s intake, treatment, and delivery system to 
meet increased demand in the Las Vegas Valley. 

Lower Colorado Water Supply Project, California 

The Lower Colorado Water Supply Act, Pub. L. No. 99-655, 100 Stat. 3665 
(1986) authorized the Secretary to construct, operate, and maintain the 
Lower Colorado Water Supply Project (LCWSP) in California.  The project 
consists of wells that pump ground water to be exchanged for Colorado River 
water. The LCWSP provides service for nonagricultural water supply demands, 
in particular for “domestic, municipal, industrial, and recreational purposes.”   

Funds of approximately $1,800,000 were appropriated for the construction of the 
LCWSP. Stage I of the LCWSP was completed in 1996 and consists of two wells 
located in the sand dunes area east of Drop 1 along the All-American Canal 
(AAC) in Imperial County, California. Reclamation transferred responsibilities 
for OM&R for the LCWSP to the Imperial Irrigation District (IID) in 1997.   
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Ground water wells in addition to those constructed under Stage I may be 
constructed under Stage II when the demand for water from the LCWSP exceeds 
the existing pumping capacity. 

To recover construction costs, the Lower Colorado Water Supply Act authorized 
the Secretary to enter into repayment contracts with individuals or Federal or non-
Federal governmental entities whose lands or interests in lands are located 
adjacent to the Colorado River in the State of California who do not hold rights to 
Colorado River water or whose rights are insufficient to meet their present or 
anticipated future needs, as determined by the Secretary. 

The Lower Colorado Water Supply Act also authorized the Secretary to enter into 
water exchange agreements such that persons or non-Federal entities agree to 
exchange a portion of Colorado River water to which they hold an entitlement for 
an equivalent quantity and quality of ground water to be withdrawn from the 
LCWSP wells.  Water from the LCWSP wells is pumped into the AAC and is 
exchanged for Colorado River water used by LCWSP contractors and 
subcontractors. The LCWSP is authorized to provide up to 10,000 acre-feet 
per year at salinity levels equal to, or less than, the annual average salinity of 
flows arriving at Imperial Dam.  Although Stage I of the LCWSP was constructed 
with a design capacity of 5,000 acre-feet, as of December 31, 2008, the wells 
constructed under Stage I of LCWSP were capable of producing more than 
5,000 acre-feet of water per year. 

The Lower Colorado Water Supply Act was amended by Section 203 of the 
Act of November 19, 2005, Pub. L. No. 109-103, 119 Stat. 2267 (2005).  The 
2005 amendment authorizes the Secretary to enter into LCWSP contracts with 
persons or entities holding water delivery contracts under Section 5 of the 
Boulder Canyon Project Act (see Chapter 6) for M&I uses of Colorado River 
water within the State of California, subject to the demand of M&I users along or 
adjacent to the Colorado River.  The 2005 amendment further authorizes the 
Secretary to enter into agreements with IID or the City of Needles for the design 
and construction of the remaining stages of the project. 

Major Contracts 
The Contract Among the United States, Imperial Irrigation District, and the 
Coachella Valley Water District for Exchange of Water from the Lower Colorado 
Water Supply Project Well Field for Colorado River Water, Contract No. 2-07-
30-W0277, was executed May 22, 1992.  IID and Coachella Valley Water District 
(CVWD) agreed to reduce their diversions from the Colorado River in an amount 
equal to the volume of ground water pumped from LCWSP wells and discharged 
into the AAC up to a maximum of 10,000 acre-feet per year.  The groundwater is 
then available to IID and CVWD. An amount of Colorado River water equal to 
the amount of water that would have otherwise been diverted by IID and CVWD 
is made available for beneficial consumptive use by LCWSP beneficiaries.    
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The Contract Between the United States and City of Needles, California for the 
Lower Colorado Water Supply Project Repayment of Costs and Delivery of 
Water, Contract No. 2-07-30-W0280, dated September 10, 1992, provides for the 
construction of Stage I of the LCWSP and repayment of Federal costs associated 
with Stage I. Contract No. 2-07-30-W0280 also provides for Needles to contract 
for 3,500 acre-feet of Stage I LCWSP well field capacity.  In accordance with the 
Lower Colorado Water Supply Act, Needles advanced to the United States 
20 percent of Needles’ share of the estimated LCWSP construction costs and 
assumed the administrative responsibilities associated with the LCWSP for non-
Federal entities located in specified areas of San Bernardino County.  The 
repayment period for Needles’ repayment obligation was 15 years, but Needles 
repaid the balance of its obligation with a lump sum payment in 1995.  Contract 
No. 2-07-30-W0280 was amended on July 3, 2002, and Needles assumed the 
administrative responsibilities for the non-Federal LCWSP beneficiaries in 
specified areas of Riverside and Imperial Counties, as well as San Bernardino 
County. 

The Contract Between the United States and Imperial Irrigation District for 
Administration and Operation, Maintenance, and Replacement of the Lower 
Colorado Water Supply Project, Contract No. 5-07-30-W0323, dated October 13, 
1995, provides for OM&R of the LCWSP.  Costs for OM&R performed by IID 
for the LCWSP are paid by LCWSP water users.  

Agreement No. 8-07-30-W0375, dated September 30, 1998, allocated 1,150 acre-
feet of Stage I capacity to the Bureau of Land Management (BLM) for 
consumptive use on BLM-administered lands located adjacent to the 
Colorado River in California. The agreement also provides for BLM’s repayment 
of its portion of LCWSP capital costs over a 15-year period.  BLM is also 
responsible for paying the annual costs of OM&R for LCWSP facilities that are 
allocable to BLM.  

On December 29, 2004, a Reclamation determination reserved an additional 
350 acre-feet of Stage I capacity in the LCWSP for use by Reclamation in 
California at Federal facilities on Federal land adjacent to the Colorado River.  
With this determination, the estimated 5,000 acre-feet per year of Stage I capacity 
was completely allocated. 

The Contract Among the United States, the City of Needles, and The 
Metropolitan Water District of Southern California for Delivery of Lower 
Colorado Water Supply Project Water, Contract No. 06-XX-30-W0452, dated 
March 26, 2007, provides for The Metropolitan Water District of Southern 
California (MWD) to be supplied with unused LCWSP water, as determined on 
an annual basis by Needles in consultation with Reclamation and BLM.  The 
contract’s term extends until December 31, 2045, unless it is renewed by the 
parties. MWD paid a capital charge and will pay LCWSP OM&R charges 
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assessed by Needles, together with an administrative fee for each acre-foot of 
unused LCWSP water delivered to MWD. 

Contract No. 06-XX-30-W0452 also authorizes Needles to establish a trust fund 
account with funds provided by MWD. The purposes of the trust fund are:  (1) to 
advance monies or reimburse costs for the construction of Stage II of the LCWSP, 
if Stage II is to be constructed; (2) to reimburse Needles for certain remaining 
Stage I capital costs that Needles has paid; (3) to conduct studies regarding 
desalting of LCWSP water; (4) to reduce, as necessary, the total dissolved solids 
concentration of LCWSP ground water to permit such water to continue to be 
discharged into the AAC; and (5) to obtain an alternative water supply, if 
necessary. 

All-American Canal and Coachella Canal Lining Projects, 
California 

Congress authorized construction of the All-American Canal in 1928, as part of 
the Boulder Canyon Project Act, Pub. L. No. 70-642, 45 Stat. 1057 (1928) 
(BCPA). In the BCPA, Congress approved a new diversion dam and “a main 
canal and appurtenant structures located entirely within the United States 
connecting the Laguna Dam, or other suitable diversion dam, with the 
Imperial and Coachella Valleys in California . . . .”  The main canal became 
known as the “All-American” Canal because its route lies wholly within the 
United States. The AAC replaced the Alamo Canal, a privately financed canal 
that diverted irrigation water from the Colorado River to California’s Imperial 
Valley, but ran for 50 miles within the United Mexican States (Mexico).  Prior to 
the construction of the AAC, there was a series of disputes regarding the 
operation of the portion of the Alamo Canal in Mexico. 

The AAC is approximately 80 miles long, runs roughly parallel to the 
United States - Mexico border, and carries more than 3 million acre-feet each year 
of Colorado River water for use in the Imperial and Coachella Valleys of 
Southern California. The AAC was constructed as an earthen canal.  The 
United States retains title to the canal, which is operated and maintained by IID 
under contract with the Secretary.   

The Coachella Branch of the AAC is also known as the Coachella Canal and 
serves the Coachella Valley, which lies to the north of the Imperial Valley.  
The Coachella Canal is approximately 120 miles long and carries approximately 
300,000 acre-feet each year of Colorado River water for use in the 
Coachella Valley.  The Coachella Canal was constructed as an earthen canal in 
some segments and a concrete canal in other segments.  The United States retains 
title to the canal, which is operated and maintained by CVWD under contract with 
the Secretary. 

5-24 



CHAPTER 5:  LOWER BASIN WATER DEVELOPMENT  

Because the earthen segments of the canals were constructed through sandy desert 
soils, seepage occurs.  Seepage losses are charged against California’s  
4,400,000-acre-feet per year apportionment of Colorado River water.  Federal 
actions were undertaken, beginning in the 1970s, to reduce seepage from these 
canals. 

In Section 102(a) of the Colorado River Basin Salinity Control Act, Pub. L. 
No. 93-320, 88 Stat. 266 (1974), Congress authorized the concrete lining of 
approximately the first 49 miles of the Coachella Canal.  The purpose of the 
lining was to reduce seepage and, for an interim period, to assist the Secretary by 
providing a source of replacement water for Wellton-Mohawk Irrigation and 
Drainage District (WMIDD) irrigation drainage flows.  See Chapter 4 for a 
discussion of the bypass flows.  A Reclamation report entitled Colorado River 
Basin Salinity Control Projects Title I Division, Coachella Canal Unit Definite 
Plan Report dated June 1978, estimated that the 49-mile lined section of the 
Coachella Canal conserves approximately 132,000 acre-feet of water per year.   

In 1988, Congress enacted legislation to authorize the Secretary to undertake 
canal lining projects to line portions of the Coachella Canal and the AAC.  The 
lining projects were to conserve seepage in order to provide additional water 
supplies for California water agencies.  Title I of this legislation authorized the 
Secretary to use up to 16,000 acre-feet of the conserved water to facilitate a 
Native American water settlement, and an amendment to Title I later directed the 
Secretary to do so. See the Act of November 17, 1988, Pub. L. No. 100–675, 
102 Stat. 4000 (1988) (1988 Act), as amended and supplemented by Section 211 
of Title II of the Act of October 27, 2000, Pub. L. No. 106-377, Appendix B, 
Title II, 114 Stat. 1441A-70 (2000) (Packard Amendment).  Title I of the 
1988 Act is the San Luis Rey Indian Water Rights Settlement Act further 
discussed in Chapter 10. 

Title II of the 1988 Act authorized the Secretary to construct a new lined canal or 
line the previously unlined portions of the Coachella Canal.  Title II further 
authorized Reclamation to recover the seepage loss from a portion of the AAC, 
from the vicinity of Pilot Knob to Drop 4, utilizing one of three options:  
(1) construct a new lined canal; (2) line the previously unlined portions of the 
AAC; or (3) construct seepage recovery facilities.   

In the 1988 Act, Congress prohibited the use of Federal funds for the canal lining 
projects but authorized the Secretary to accept funds from major California water 
agencies for this purpose.  Ultimately, funding for the canal lining project was 
provided by the State of California and through agreements entered into among 
California water agencies, as discussed later in this chapter. 

Consultations with Mexico 
A portion of the seepage from the AAC is believed to move in a generally 
southerly direction underground into Mexico.  After passage of the 1988 Act, the 
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United States Section of the International Boundary and Water Commission 
(IBWC) initiated formal consultations with the Mexican Section of the IBWC, 
pursuant to Resolution 6 of Minute 242, regarding the proposed project to line the 
AAC. The consultations included technical exchanges regarding the potential 
effects of canal lining on ground and surface water in the Mexicali Valley.  In the 
course of those consultations, Mexico expressed concerns over potential adverse 
impacts to Mexican ground water wells in areas south of the AAC.   

During the consultations, the United States advised Mexico that Colorado River 
water seeping from the AAC is water reserved to the United States under the 
Treaty between the United States of America and Mexico, Utilization of Waters 
of the Colorado and Tijuana Rivers and of the Rio Grande, signed on February 3, 
1944, 59 Stat. 1219 (Mexican Water Treaty), and that the United States has the 
right to recover such water. See the Record of Decision dated May 1994, 
discussed later in this chapter. As a matter of comity, in its May 1994 Record 
of Decision (which, as discussed below, selected an alternative to construct a new 
parallel concrete-lined canal for approximately a 23-mile portion of the AAC), the 
United States identified a number of actions that could assist Mexico in its efforts 
to adjust for the loss of the seepage. 

Although formal consultations with Mexico under Minute 242 concluded in the 
1990s, the United States Section of the IBWC continued to address cross-border 
water and salinity issues with its counterpart, the Mexican Section of the IBWC.  
See Chapter 4. Additional discussions of AAC lining issues continued 
intermittently throughout the 1990s through the initiation of AAC Lining Project 
construction activities in 2007. 

Records of Decision 
Following passage of the 1988 Act, Reclamation initiated a process under the 
National Environmental Policy Act of 1969, Pub. L. No. 91-190, 83 Stat. 852 
(1970) (NEPA), to examine the various methods to conserve a portion of the 
seepage of water from the AAC.  Notice of availability of the Final 
Environmental Impact Statement/Final Environmental Impact Report 
(FEIS/FEIR) dated March 1994, was published in the Federal Register at 59 Fed. 
Reg. 18573 (April 19, 1994).  Ultimately, in the July 29, 1994, Record of 
Decision, Final Environmental Impact Statement, All-American Canal Lining 
Project Imperial County, California (1994 ROD), for which a notice of 
availability was published in the Federal Register at 59 Fed. Reg. 40601 
(August 9, 1994), Reclamation selected the AAC alternative that called for 
construction of a new parallel lined canal from 1 mile west of Pilot Knob to 
Drop 3 (a length of approximately 23 miles).  The construction of this 23-mile 
parallel canal is known as the AAC Lining Project and was projected in the 
FEIS/FEIR to conserve approximately 67,700 acre-feet of water per year.   

Following completion of a series of agreements with the State of California and 
various California agencies in 2003, efforts to undertake construction of the 
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AAC Lining Project were renewed.  These efforts are discussed later in this 
chapter and in Chapter 6. On January 13, 2006, Reclamation issued a 
memorandum regarding its reevaluation of the 1994 FEIS/EIR and the 
1999 Reexamination and Reanalysis Document for the AAC Lining Project.  
Attached was the Supplemental Information Report, All-American Canal Lining 
Project, dated January 12, 2006, which concluded that no significant new 
circumstances or information relevant to environmental concerns and bearing on 
the project or its impacts have occurred since completion of the FEIS/EIR.   

Reclamation also initiated a process under NEPA to examine the various methods 
to conserve a portion of the seepage of water from the Coachella Canal.  In the 
Record of Decision of the Lower Colorado Region for the Coachella Canal Lining 
Project, Riverside and Imperial Counties, California (2002 ROD), signed 
March 27, 2002, based on a 2001 FEIS/FEIR for which the notice of availability 
was published in the Federal Register at 66 Fed. Reg. 21179 (April 27, 2001), 
Reclamation approved the Conventional Lining Alternative as the agency 
Preferred Alternative for implementing the Coachella Canal Lining Project 
(CCLP). The 2001 FEIS/FEIR also analyzed a Parallel Canal Alternative.   

Subsequent to completion of the 2002 ROD, a number of issues were identified 
which caused Reclamation to reconsider the original Preferred Alternative for the 
CCLP. These included a determination that the condition of the original siphons 
and related control structures had deteriorated and needed replacement, the 
inability to make full water deliveries to CVWD during construction, an 
unacceptable risk for water delivery outage and damage to project facilities and to 
third parties, and a requirement for a large area of ground disturbance within and 
outside of the right-of-way. On April 9, 2004, Amendment Number 1 to the 
2002 ROD was executed, identifying a change in the Preferred Alternative from 
the Conventional Lining Alternative (using the existing canal alignment) to a 
refined Parallel Canal Alternative.  Under Amendment Number 1, the length of 
the refined Parallel Canal Alternative would be approximately 35.1 miles 
including 25 new siphons and 6 new replacement check/control structures.  

During these years, the major California water agencies continued to attempt to 
reach agreement with respect to funding for the canal lining projects and with 
respect to the distribution of the water which would be conserved.  In 2003, these 
issues were ultimately resolved in a set of agreements involving numerous parties.   

The Allocation Agreement Among the United States of America, The 
Metropolitan Water District of Southern California, Coachella Valley Water 
District, Imperial Irrigation District, San Diego County Water Authority, the 
La Jolla, Pala, Pauma, Rincon and San Pasqual Bands of Mission Indians, the 
San Luis Rey River Indian Water Authority, the City of Escondido and 
Vista Irrigation District (Allocation Agreement), dated October 10, 2003, and 
discussed in Chapter 6, provides for the distribution of water conserved by the 
CCLP and the AAC Lining Project. 
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The Allocation Agreement is integrally related to the Colorado River Water 
Delivery Agreement:  Federal Quantification Settlement Agreement (CRWDA), 
dated October 10, 2003, which is designed to reduce use of Colorado River water 
in California through quantification and capping of certain priorities within 
California and commitments to conserve and transfer water for a period of years.  
The CRWDA included a major portion of the CCLP’s projected water 
conservation savings (26,000 acre-feet per year) and all of the AAC Lining 
Project's projected water conservation savings (67,700 acre-feet per year) in the 
agreed schedule of water transfers.  The CRWDA is discussed in detail in 
Chapter 6. 

Non-Federal funding for the CCLP and the AAC Lining Project was secured 
through the set of agreements entered into in 2003, and the California Legislature 
committed substantial State financial resources to this effort as part of State 
legislation implementing the CRWDA and related agreements.   

Following execution of the CRWDA, with funding secured and disposition of the 
conserved water within California addressed, Reclamation and the participating 
California entities proceeded with the necessary work to implement the CCLP and 
the AAC Lining Project. 

Coachella Canal Lining Project Construction and Determinations 
Construction of the CCLP began in 2004.  The CCLP consists of 25 new siphons, 
a redesigned parallel lined canal to replace 34.5 miles of existing earthen reaches 
of canal between siphons 7 and 14 and between siphons 15 and 32, and 1 lined 
reach of canal between siphons 14 and 15.  Construction of the lining project 
began in November 2004.  The principal lining portion of the project was 
complete by December 2006, and water started flowing in the newly lined canal at 
that time.  The new canal was constructed on the west side of the existing canal 
and within the existing canal right-of-way. The new canal has a flow capacity of 
1,300 cubic feet per second (cfs), while the original canal had the following 
capacities: 1,600 cfs between siphons 7 and 24; 1,350 cfs between siphons 24 and 
31; and 1,300 cfs between siphons 31 and 32. 

The amount of conserved water available for allocation from the CCLP is 
determined by the Secretary as provided for in the 1988 Act and the Allocation 
Agreement.  Of the total amount conserved, 4,850 acre-feet per year is available 
to implement mitigation measures to satisfy the requirements of Section 203(a)(2) 
of the 1988 Act. 

As of January 2008, although water was being conveyed through the parallel 
canal, the CCLP had not been transferred into an O&M status.  In accordance 
with Section 204 of the 1988 Act and Section 5.3 of the Allocation Agreement, 
the Secretary, through an Interim Determination dated January 31, 2008, 
determined the quantity of water conserved by the CCLP and the amount of water 
available for allocation from the CCLP as follows: 
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� The quantity of water conserved by the CCLP through the term of the 
Allocation Agreement is 30,850 acre-feet per year, except that for calendar 
years 2007 and 2008, the quantity of water conserved by the CCLP is 
27,850 acre-feet per year. 

� The amount of water available for allocation from the CCLP each year is 
the quantity of water conserved by the CCLP minus the amount of water 
taken from the Coachella Canal that is used for CCLP mitigation in that 
year. 

� The amount of water allocated to the San Diego County Water Authority 
(SDCWA) each year is the amount of water available for allocation from 
the CCLP minus the amount delivered for the benefit of the San Luis Rey 
Settlement parties and for IID under Articles 7 and 9, respectively, of the 
Allocation Agreement. 

� Notwithstanding the above, of the quantity of water conserved by the 
CCLP each year, the Secretary shall allocate each year at least 4,500 acre-
feet for the benefit of the San Luis Rey Settlement parties and, of the 
remainder, at least 21,500 acre-feet to the San Diego County Water 
Authority, minus the amount, if any, delivered in excess of 4,500 acre-feet 
for the benefit of the San Luis Rey Settlement parties and minus the 
amount, if any, delivered to IID under Articles 7 and 9, respectively, of the 
Allocation Agreement. 

The Interim Determination is subject to review by the Secretary at reasonable 
intervals and, at a minimum, at the completion of construction of the CCLP. 

All-American Canal Litigation, Legislation, and Construction 
Following execution of a number of agreements with California entities in 
October 2003 (described in this chapter and Chapter 6), in July 2005, as efforts to 
begin the construction of the AAC Lining Project were nearing completion, a 
number of groups from both the United States and Mexico brought suit against 
the United States in Federal district court in Nevada to enjoin the AAC Lining 
Project. The suit alleged that the project would affect water users in Mexico that 
rely on Colorado River water that seeps from the AAC into Mexico.  The suit 
further alleged that the project was approved in violation of various Federal 
environmental statutes, primarily NEPA and the Endangered Species Act of 1973, 
Pub. L. No. 93-205, 87 Stat. 884 (1973). 

The plaintiffs included a civic and business organization from the Mexicali Valley 
in Mexico; the City of Calexico, California; and two nonprofit environmental 
organizations from California.  Intervenor-defendants included IID, SDCWA, 
SNWA, the State of Nevada, and several other major water users from the lower 
Colorado River Basin. 
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The district court ruled in favor of the United States on all counts.  The district 
court found that the Mexican Water Treaty governed allocation of the 
Colorado River between the two nations and that the Treaty limited the 
applicability of United States environmental laws beyond the borders of the 
United States. See Consejo de Desarrollo Economico de Mexicali AC v. United 
States, 417 F. Supp. 2d 1176 (D. Nev. 2006); Consejo de Desarrollo Economico 
de Mexicali AC v. United States, 438 F. Supp. 2d 1194 (D. Nev. 2006); and 
Consejo de Desarrollo Economico de Mexicali AC v. United States, 438 F. Supp. 
2d 1207 (D. Nev. 2006). These decisions are discussed further in Chapter 12. 

Following the decisions issued by the District Court, the plaintiffs appealed to the 
United States Court of Appeals for the Ninth Circuit.  With construction efforts 
poised to proceed, the Ninth Circuit temporarily enjoined the construction during 
the pendency of the appeal. Amicus curiae briefs were filed with the Ninth 
Circuit, including a brief jointly filed by the seven Colorado River Basin States in 
support of the United States and a brief filed by Mexico’s Ministry of Foreign 
Affairs on behalf of Mexico. 

While the appeal before the Ninth Circuit was pending, but prior to any 
substantive rulings by the Circuit Court, Congress enacted the Tax Relief and 
Health Care Act of 2006, Pub. L. No. 109-432, 120 Stat. 3046 (2006), in which 
Subtitle J – All American Canal Projects, directed the Secretary to carry out the 
lining project “without delay” and “notwithstanding any other provision of law.”  
After consideration of the new legislation, the Ninth Circuit dismissed the case 
against the AAC Lining Project as moot.  See Consejo de Desarrollo Economico 
de Mexicali A.C. v. United States, 482 F.3d 1157 (9th Cir. 2007), discussed 
further in Chapter 12.    

Construction of the AAC Lining Project began in June 2007 and, as of 
December 31, 2008, was expected to be completed in 2010. 

Lower Colorado River Drop 2 Storage Reservoir Project  

Congress, in Section 396 of the Tax Relief and Health Care Act of 2006 
(discussed immediately prior with respect to the AAC Lining Project), directed 
the Secretary to design and provide for the construction, operation, and 
maintenance of a regulated water storage facility near the AAC.  This facility is 
known as the Drop 2 Storage Reservoir.  The purpose of the Drop 2 Storage 
Reservoir project is to provide additional storage capacity to reduce nonstorable 
flows on the Colorado River below Parker Dam. 

As of December 31, 2008, the Drop 2 Storage Reservoir was being constructed 
within Imperial County, California, just north of the Drop 2 Power Plant, which is 
located on the AAC approximately 25 miles west of Yuma, Arizona.  The Drop 2 
Storage Reservoir Project consists of:  
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� A reservoir facility of approximately 615 acres, comprised of two   
4,000-acre-foot capacity cells having a total storage capacity of  
8,000 acre-feet  

� An inlet canal of approximately 6.5 miles in length connecting the AAC to 
the reservoir facility 

� A piping system and outlet canal connecting the reservoir facility back to 
the AAC 

Based on historical data, the Drop 2 Storage Reservoir is estimated to conserve, 
on average, approximately 70,000 acre-feet of water annually that would 
otherwise be nonstorable and would flow to Mexico in excess of treaty 
obligations. The life of the Drop 2 Storage Reservoir is estimated to be 50 years.  
Over the life of the Drop 2 Storage Reservoir, the estimated amount of water 
projected to be conserved is 3,500,000 acre-feet.  Construction began in 2008 and 
is expected to be completed in 2010.   

The Agreement Among the United States of America, through the Department of 
the Interior, Bureau of Reclamation; the Colorado River Commission of Nevada; 
and the Southern Nevada Water Authority for the Funding and Construction of 
the Lower Colorado River Drop 2 Storage Reservoir Project, Contract No. 07-
XX-30-W0516, dated December 13, 2007 (Drop 2 Funding Agreement), provides 
that SNWA will pay construction, construction management, and mitigation costs 
estimated at $172 million, and will pay approximately 15 years of operation, 
maintenance, repair, and replacement costs estimated at $7.4 million.  In return, 
600,000 acre-feet of Intentionally Created Surplus (ICS) is made available to 
SNWA to be used within 25 years but no more than 40,000 acre-feet per year.   

CAWCD exercised its right to enter into the Drop 2 Funding Agreement and 
contribute funds to the project in exchange for a portion of the ICS credits by 
executing the Notice of Election to Participate on January 3, 2008.  MWD 
exercised its right to enter into the Drop 2 Funding Agreement and contribute 
funds to the project in exchange for a portion of the ICS credits by executing the 
Notice of Election to Participate on April 22, 2008.  MWD and CAWCD each 
contributed one-sixth of the project funding in exchange for each receiving 
100,000 acre-feet of SNWA’s ICS credits.  SNWA’s ICS credits were reduced to 
400,000 acre-feet. ICS is further discussed in Chapter 2. 

Transfers of Responsibility for Operation, Maintenance, 
and Replacement of Water Facilities 

Reclamation has the authority under Federal reclamation law to enter into a 
contract with project beneficiaries to transfer responsibility for OM&R of project  
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facilities to the project beneficiaries.  Listed below are the major facilities that 
have been transferred to project beneficiaries for OM&R during the period from 
1979 through 2008: 

� Transfer of OM&R of Bard Unit, Yuma Project, to the Bard Water District 
was accomplished through Contract No. 1-07-30-W0018, dated March 10, 
1981. 

� Transfer of OM&R of the Gila Gravity Main Canal, Gila Project, to the 
North Gila Valley Irrigation District, the Yuma Irrigation District, the 
Yuma Mesa Irrigation and Drainage District, and the Unit B Irrigation and 
Drainage District was accomplished through Contract No. 2-07-30-
W0026, dated June 16, 1982. 

� Transfer of OM&R of Imperial and Laguna Dams and Senator Wash 
Pump-Generating Facility and Reservoir Structures to IID was 
accomplished through Contract No. 3-07-30-W0030, dated December 7, 
1982. 

� Transfer of OM&R of Indian Unit, Yuma Project, to Bard Water District 
was accomplished through Contract No. 3-07-30-W0031, dated 
January 19, 1983. 

� Transfer of OM&R of certain CAP facilities to CAWCD was 
accomplished through Contract No. 7-07-30-W0167, dated August 5, 
1987. 

� Transfer of the OM&R of certain works of the Valley Division, Yuma 
Project, relating to salinity and flow variability to the Yuma County Water 
Users’ Association was accomplished through the Second Supplementary 
Contract to Contract No. I76r-671, dated June 3, 2005.  

Title Transfers 

The United States typically holds title to facilities that have been constructed 
under Federal reclamation law.  Consistent with the Reclamation Act of 1902, 
Pub. L. No. 57-161, 32 Stat. 388 (1902), unless the authorizing legislation for the 
project provides for transfer of title, special legislation is required to transfer title 
of project facilities to project beneficiaries.  Listed below are the facilities for 
which title has been transferred during the period from 1979 through 2008:   

� Transfer of title of the Boulder City Water Supply System to the City of 
Boulder City, Nevada, occurred in 1996 under the authority of Section 11 
of the National Forest and Public Lands of Nevada Enhancement Act of 
1988, Pub. L. No. 100-550, 102 Stat. 2749 (1988). 
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� Transfer of title of the San Diego Aqueduct to SDCWA occurred in 1997 
under the authority of the Act of October 11, 1951, Pub. L. No. 82-171, 
65 Stat. 404 (1951). 

� Transfer of title of the Griffith Project to SNWA occurred in 2001 under 
the authority of the Griffith Project Prepayment and Conveyance Act, 
Pub. L. No. 106-249, 114 Stat. 619 (2000). 

� Transfer of title of the Harquahala Valley Irrigation District (HVID) CAP 
distribution system to HVID occurred in 2004 under the authority of the 
Fort McDowell Indian Community Water Rights Settlement Act of 1990, 
Pub. L. No. 101-628, Title IV, 104 Stat. 4480 (1990). 

� Transfer of title of the WMIDD Gila Project water distribution system and 
lands to WMIDD occurred in 2007 and 2008 under the authority of the 
Wellton-Mohawk Transfer Act, Pub. L. No. 106-221, 114 Stat. 351 
(2000). 

� Transfer of title of the Palo Verde Diversion Dam to the Palo Verde 
Irrigation District occurred in 2008 under the authority of the Act of 
August 31, 1954, Pub. L. No. 83-752, 68 Stat. 1045 (1954). 
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CHAPTER 6: LOWER BASIN WATER 
ENTITLEMENTS 

Introduction 

The apportionment of Colorado River water for use in the Lower Basin in the 
Lower Division States of Arizona, California, and Nevada is governed by the 
Boulder Canyon Project Act, Public Law (Pub. L.) No. 70-642, 45 Stat. 1057 
(1928) (BCPA) and by the framework established under the United States 
Supreme Court’s 1963 Opinion and 1964 Decree in Arizona v. California. 
The 1964 Decree was incorporated in 2006 into a final consolidated decree in 
Arizona v. California, 547 U.S. 150 (2006) (Consolidated Decree). 

Colorado River water is apportioned for use within the Lower Division States by 
the Secretary of the Interior (Secretary), in accordance with the BCPA and the 
Consolidated Decree. The legal framework governing apportionments for the 
Lower Division States is discussed in detail in Updating the Hoover Dam 
Documents 1978, Chapter I. 

The State of Arizona’s apportionment is further governed by the Contract for 
Delivery of Water between the United States and the State of Arizona, acting 
through its Colorado River Commission, dated February 9, 1944. 

The State of California’s apportionment is further governed by General 
Regulations for Contracts for the Storage of Water in Boulder Canyon Reservoir, 
Boulder Canyon Project, and the Delivery Thereof, adopted by the Secretary on 
September 28, 1931, which incorporate a priority system agreed to by seven 
California water agencies in an August 18, 1931, agreement (Seven-Party 
Agreement) discussed later in this chapter.  These priorities are further 
incorporated into the water delivery contracts entered into between the Secretary 
and California water agencies pursuant to the BCPA.   

The State of Nevada’s apportionment was first governed by the Contract for 
Delivery of Water between the United States and the State of Nevada and its 
Colorado River Commission, dated March 30, 1942, and the Supplemental 
Contract for Delivery of Water between the United States and the State of Nevada 
and its Colorado River Commission, dated January 3, 1944.  These contracts were 
later amended, supplemented, and superseded as discussed in this chapter. 

Water within each State’s apportionment is allocated for beneficial use to water 
users within the respective State.  An allocation of Colorado River water is 
commonly referred to as a water entitlement, with the authority for the entitlement 
found in either the Consolidated Decree, a water delivery contract with the 
Secretary under Section 5 of the BCPA, or a reservation of water by the Secretary.  
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Early rights, known as present perfected rights or perfected rights, to the use of 
Colorado River water in the Lower Division States are recognized in the 
Consolidated Decree. Entitlements created prior to 1979 are addressed in 
The Hoover Dam Documents 1948, Chapters X and XI, and in Updating the 
Hoover Dam Documents 1978, Chapter II, with Chapter X of the latter volume 
addressing the determination of present perfected rights in proceedings before the 
United States Supreme Court in Arizona v. California. 

This chapter discusses entitlements created, transferred, or assigned in the 
Lower Division States during the period from 1979 through 2008.  Major 
entitlement actions are discussed first, followed by a discussion of factors 
affecting the administration of water entitlements.  The chapter concludes with a 
comprehensive listing of contract actions for this period, which includes a 
discussion of the priority system used for the delivery of Colorado River water 
within each Lower Division State.  

Native American entitlements recognized in the Consolidated Decree in Arizona 
v. California are discussed in Chapter 11. Contract actions relating to Native 
American water rights settlements are discussed in Chapter 10.  Other types of 
contracts entered into under Federal reclamation law, such as those providing for 
repayment of project costs, for transfer of operation, maintenance, and 
replacement of facilities, or for transfer of title, are discussed in Chapter 5. 

Entitlement Actions in the State of Arizona 

Yuma County Water Users’ Association Water Conversion Contract 
Colorado River entitlements in the Valley Division of the Yuma Project were 
initially obtained for irrigation uses under water right applications submitted by 
landowners to the Secretary in accordance with early Federal reclamation law and 
then executed and recorded by the Secretary.  Colorado River water is delivered 
to Valley Division entitlement holders through project facilities owned by the 
United States and operated by the Yuma County Water Users’ Association 
(YCWUA). Over time, an increasing number of Valley Division entitlement 
holders within the YCWUA service area have desired to convert irrigation use 
entitlements to domestic use.   

On August 24, 1996, the Supplementary Contract To Provide for the Delivery of 
Converted Water To the Lands In the Valley Division of the Yuma Project, 
designated as Supplementary Contract to Contract No. I76r-671 and Contract 
No. 14-06-300-621, was entered into between the United States and YCWUA. 
This contract allows for the voluntary irrevocable conversion of individual water 
entitlements within the YCWUA service area in the Valley Division from 
irrigation use to domestic use, with the consent of YCWUA and the entitlement 
holder. 
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As a condition of the election to convert a water entitlement to domestic use, an 
entitlement holder must irrevocably appoint the YCWUA as delivery agent for the 
converted water. The YCWUA may either deliver the water or appoint an agent 
to deliver the water. The City of Yuma serves as YCWUA’s delivery agent in the 
northern portion of the Valley Division and pays the annual fees assessed by 
YCWUA for those landowners who elect to convert their water entitlement.   

Final Administrative Determination of Appropriate and Equitable 
Shares of the Colorado River Water Entitlement for the Yuma Mesa 
Division of the Gila Project 
The Gila Project, authorized for construction under a finding of feasibility 
approved by the President on June 21, 1937, was established to reclaim and 
irrigate lands near Yuma, Arizona.  See The Hoover Dam Documents 1948, 
Appendix 1211. The Act of July 30, 1947, Pub. L. No. 80-272, 61 Stat. 628 
(1947) (Gila Project Reauthorization Act), changed the project boundaries, fixed 
the maximum acreage, and created the Yuma Mesa Division (Division) and the 
Wellton-Mohawk Division. The Division consists of three units:  the North Gila 
Valley Unit, the South Gila Valley Unit, and the Mesa Unit.  Each unit is 
represented by a water contracting entity, specifically, the North Gila Valley 
Irrigation District (NGVID) for the North Gila Valley Unit, the Yuma Irrigation 
District (YID) for the South Gila Valley Unit, and the Yuma Mesa Irrigation and 
Drainage District (YMIDD) for the Mesa Unit. 

The Gila Project Reauthorization Act limited the Division’s irrigated acreage to 
approximately 40,000 acres (25,000 in the Mesa Unit and a combined 15,000 in 
the North and South Gila Valley Units) or such number of acres as can be 
adequately irrigated by the beneficial consumptive use of no more than 
300,000 acre-feet of Colorado River water annually.  This allowed for the 
irrigation of up to 25,000 acres within YMIDD and up to a combined total of 
15,000 acres within NGVID and YID. 

Congress further reduced the Division’s consumptive use and acreage limitations 
in the Act of October 19, 1984, Pub. L. No. 98-530, 98 Stat. 2698 (1984) 
(Ak Chin Settlement Act).  The Ak-Chin Settlement Act reduced the Division’s 
annual consumptive-use water entitlement from up to 300,000 acre-feet to no 
more than 250,000 acre-feet and provided that the water shall not be used to 
irrigate more than 37,187 acres of land in the Division, specifically 6,587 acres in 
NGVID, 10,600 acres in YID, and 20,000 acres in YMIDD.  The Ak-Chin 
Settlement Act also included a provision that additional land within YMIDD may 
be irrigated if there is a corresponding reduction in the irrigated acreage in 
NGVID and YID so that at no time are more than 37,187 acres being irrigated in 
the Division. 

To implement the provisions of the Ak-Chin Settlement Act, a Colorado River 
water delivery contract was entered into with each district within the Division 
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in 1985, supplementing and amending earlier contracts.  Each water delivery 
contract contains the following language: 

Provided, however, That the quantities of water which the District shall 
be entitled to receive under this contract shall not, in any event, exceed 
an appropriate and equitable share of the quantities of water available for 
the Division, all as determined by the Secretary. 

The contracts also provide for the United States to determine return flow credits 
for the Division. 

Following passage of the Ak-Chin Settlement Act and execution of the 
implementing water delivery contracts, difficulties were encountered regarding 
administration of the jointly held Division water entitlement with respect to the 
amount of water each district might put to beneficial use.  On May 22, 1997, the 
NGVID and YID requested a separation of the jointly held water entitlement, with 
YID renewing the request by letter dated December 3, 1997. 

The Bureau of Reclamation (Reclamation) engaged in extensive consultation with 
NGVID, YID, YMIDD, and the Arizona Department of Water Resources.  On 
December 27, 2001, the Regional Director for the Lower Colorado Region issued 
a Final Administrative Determination of Appropriate and Equitable Shares of the 
Yuma Mesa Division’s Colorado River Water Entitlement for the North Gila 
Valley Unit, the South Gila Valley Unit, and the Mesa Unit of the Gila Project in 
Arizona (Administrative Determination).    

The Administrative Determination, in accordance with the proviso in the water 
delivery contracts, established the appropriate and equitable share for each district 
of the quantity of water available to the Division under the Division’s 
250,000 acre-foot annual Colorado River consumptive use entitlement.  Each 
district’s share of the Division’s entitlement was determined to consist of:  (1) a 
domestic use apportionment; (2) an irrigation use apportionment based on crop 
consumptive-use requirements; and (3) a conditional supplemental use water 
apportionment reflecting the high permeability of the irrigated acreage soil and 
determined based on the amount of return flow to the river.  Each district’s share 
of the Division’s water entitlement is shown in Table 6-1. 

Table 6-1. Summary of Each District’s Share of the Yuma 
Mesa Division Water Entitlement1 

Entity Domestic Irrigation Supplemental Total 
NGVID 2,500 29,650 9,053 41,203 

YID 5,000 47,700 14,578 67,278 
YMIDD 10,000 104,000 27,519 141,519 
Total 17,500 181,350 

1All measures in acre-feet. 
51,150 250,000 
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The Administrative Determination also included criteria for:  (1) approving 
increases in domestic use water apportionments; (2) allowing other districts 
within the Division to utilize a district’s unused apportionment for any given year; 
(3) dealing with use of water by any district in excess of its apportionment; 
(4) approving water recovery plans to develop return flow credit; and 
(5) accounting for water use within the Division, including return flow 
accounting. 

Entitlement Actions in the State of California 

Entitlement actions relating to the Lower Colorado Water Supply Project are 
discussed in Chapter 5. 

Development of Agreements Relating to Quantification of Shared 
Priorities 
The State of California is entitled to the consumptive use of up to 4,400,000 acre-
feet per year of Colorado River water within the Lower Basin apportionment of 
7,500,000 acre-feet per year when the Secretary determines through the 
Annual Operating Plan (AOP) that a Normal Condition of water availability 
exists. See Chapter 1.  California is further entitled to additional water during 
years in which the Secretary determines the existence of a Surplus Condition or 
makes available to California water apportioned to, but not used by, the States of 
Arizona and Nevada. 

As mentioned earlier, California’s apportionment is governed by the 
Consolidated Decree in Arizona v. California, which sets forth present perfected 
rights, and by the General Regulations for Contracts for the Storage of Water in 
Boulder Canyon Reservoir, Boulder Canyon Project, and the Delivery Thereof, 
adopted by the Secretary on September 28, 1931, which incorporate a priority 
system agreed to by seven California water agencies in an August 18, 1931, 
agreement (Seven-Party Agreement).  The Seven-Party Agreement is discussed in 
The Hoover Dam Power and Water Contracts and Related Data (1933), Part I(8), 
The Hoover Dam Documents 1948, Chapter X, and Updating the Hoover Dam 
Documents 1978, Chapters I and II. The priorities of the Seven-Party Agreement 
are incorporated into contracts entered into between the Secretary and California 
water agencies pursuant to the authority of the BCPA.   

The parties to the Seven-Party Agreement are the Palo Verde Irrigation District 
(PVID), Imperial Irrigation District (IID), Coachella Valley County Water 
District (now Coachella Valley Water District or CVWD), The Metropolitan 
Water District of Southern California (MWD), City of Los Angeles, City of 
San Diego, and County of San Diego. When PVID executed the agreement, 
PVID reserved the right to contract with the Secretary either in accordance with 
the allocation in the agreement or, in the event that such allocation were 
superseded by a final judicial determination, then according to that determination, 
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Table 6-2. California Priority System 

Priority Description Acre-feet 
Annually 

1 

2 

3(a) 

3(b) 

4 

5(a) 

5(b) 
6(a) 

6(b) 

Palo Verde Irrigation District -  
   gross area of 104,500 acres 
Yuma Project (Reservation Division) -
   not exceeding a gross area of 25,000 acres 
Imperial Irrigation District and lands in 
   Imperial and Coachella Valleys to be served 
   by AAC 
Palo Verde Irrigation District - 16,000 acres of 
   mesa lands 
Metropolitan Water District and/or City of Los  
   Angeles and/or others on coastal plain 
Metropolitan Water District and/or City of Los 
   Angeles and/or others on coastal plain 
City and/or County of San Diego 
Imperial Irrigation District and lands in 
   Imperial and Coachella Valley 
Palo Verde Irrigation District - 16,000 acres of 
   mesa lands  

Total 

) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 

3,850,000 

550,000 

550,000 
112,000 

300,000 

5,362,000 
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with the proviso that priorities four and five not be disturbed.  See The Hoover 
Dam Power and Water Contracts and Related Data 1933, Part I(8). The PVID 
reservation was also incorporated into the 1931 regulations and into the contracts 
between the Secretary and the California water agencies. 

The priorities established by the Seven-Party Agreement and adopted by the 
Secretary in the 1931 regulations are illustrated in Table 6-2, originally published 
in Updating the Hoover Dam Documents 1978, Chapter I. 

The first three priorities in the Seven-Party Agreement are for agricultural uses, in 
an amount collectively not to exceed 3,850,000 acre-feet of water per year of 
consumptive use.  The first three priorities are not, however, individually 
quantified in terms of allowable consumptive use.  The unquantified third priority 
is also a shared priority (among IID, CVWD, and PVID – for mesa lands), as is 
the sixth priority. 

The priority system adopted by the Secretary from the Seven-Party Agreement 
contains a seventh priority for all remaining Colorado River water available for 
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use in California.  This priority is for agricultural use in the Colorado River Basin 
as designated on Reclamation Map No. 23000. 

As the result of an agreement reached in connection with the construction of the 
Coachella Canal as a branch of the All-American Canal, CVWD’s entitlements to 
water in the third and sixth priorities for lands in the Coachella Valley were 
subordinated to those of IID.  The resulting mix of unquantified, shared, and 
subordinated agricultural entitlements complicated efforts in ensuing decades to 
conserve agricultural uses of water for transfer to southern California’s coastal 
areas to meet growing demand.  See The Hoover Dam Documents 1948, 
Chapter XI. 

From the early 1950s, California diverted more Colorado River water than its 
Normal Year1 apportionment of up to 4,400,000 acre-feet.  For much of that 
period, California had access to unused Arizona and Nevada apportionment made 
available to California by the Secretary under Article II(B)(6) of the 1964 Decree 
in Arizona v. California. California also utilized surplus water made available by 
Secretarial determination under Article II(B)(2) of the 1964 Decree. 

Population increases in coastal California in the last quarter of the 20th century led 
to a dependence on surplus Colorado River water and unused apportionment from 
Arizona and Nevada. Population increases in Nevada and Arizona, as well as the 
completion of the Robert B. Griffith Water Project in the 1980s and the Central 
Arizona Project (CAP) in the 1990s, led to an increased utilization of Colorado 
River water in these States and reduced the amount of unused apportionment that 
the Secretary might otherwise have made available to California.  Periods of 
drought in the late 20th and early 21st centuries reduced the likelihood of further 
surplus determinations.  These factors combined to put pressure on California 
water agencies to develop a plan to reduce California’s overdependence on 
Colorado River water supplies. The implementation of conservation measures by 
agricultural users, with the transfer of the conserved water to urban users, became 
one means to reduce this overdependence. 

On December 22, 1988, IID and MWD entered into the Agreement for the 
Implementation of a Water Conservation Program and Use of Conserved Water 
(Water Conservation Agreement).  IID agreed to adopt measures to conserve a 
portion of the Colorado River water to which IID was entitled under its water 
delivery contract with the Secretary, with the conserved water to be made 
available to MWD during the term of the agreement.  MWD agreed to pay the 
costs of the conservation measures.  The Water Conservation Agreement provided 
that in any year in which less than 3.85 million acre-feet were made available to 
the first three priorities in California, IID might elect to not make the conserved 
water available to MWD, with MWD relieved of the cost obligation for that year.  
Both parties desired Reclamation’s approval of the agreement. 

1 See Chapter 1 for discussion of the Secretary’s determination of a Shortage, Normal, or 
Surplus Condition under the Consolidated Decree in Arizona v. California. 
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By letter dated January 17, 1989, Reclamation addressed the need to fit the 
delivery requirements of the Water Conservation Agreement within the existing 
contractual and legal framework: 

[Reclamation is] prepared to operate the river in a manner that will 
permit us to deliver the water to MWD at its Lake Havasu diversion 
point in an amount equivalent to the water conserved under the 
Agreement, as long as it can be accomplished within the contractual 
framework under the Seven Party Agreement and California law.  We 
emphasize, however, that, to the extent the agreement has detrimental 
impacts on the existing rights of Coachella and Palo Verde, such activity 
would only be carried out with their concurrence.  We encourage you to 
continue your efforts to obtain their concurrence. 

IID and MWD did not initially obtain the concurrence of CVWD and PVID.   

CVWD brought suit in the United States District Court for the Southern District 
of California in a case styled Coachella Valley Water District v. Imperial 
Irrigation District, et al., Case No. 890165B(IEG), alleging that the Water 
Conservation Agreement was unlawful and void.  IID, MWD, PVID, and CVWD 
later entered into the Approval Agreement, dated December 19, 1989, in which 
IID agreed to augment the conservation program, and in which MWD agreed to 
pay for, but not take, a portion of the conserved water under specified 
circumstances in years in which a reduction in agricultural diversions is required 
by the Secretary. The Approval Agreement provided formulae to determine in 
such circumstance the amount of IID’s conserved water that MWD would not 
divert and the amount of water that CVWD and PVID (for its third priority mesa 
lands) would not divert, that collectively would equate to the required reduction in 
agricultural diversions. The Approval Agreement provided for MWD’s use of the 
conserved water to be charged to MWD under its existing water delivery contracts 
with the United States.  Both the Conservation Agreement and the Approval 
Agreement contained provisions addressing the parties’ desire to preserve their 
respective legal positions.  In addition, MWD and CVWD entered into the 
Agreement to Supplement Approval Agreement, also dated December 19, 1989, 
in which CVWD made certain additional commitments relating to its use of 
Colorado River water and its rights under the Approval Agreement. 

Reclamation requested that the Colorado River Board of California lead 
discussions among the California water agencies to address issues relating to the 
Colorado River priority system set forth in the Seven-Party Agreement.  In 
particular, Reclamation sought agreement on a method for assigning 
responsibility for excess use in order to determine responsibility for payback of 
overruns. The California agencies did not reach agreement.   

In an effort to provide clarity with respect to the administration of California 
entitlements and to assign responsibility for excess use, Reclamation, by letter 
dated December 10, 1992, proposed a method to administer the entitlements by 
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assigning specific amounts of water to the entitlement holders in the first three 
priorities. The methodology was proposed in order to: 

facilitate voluntary water transfers, water banking programs,  
improvements in reasonable beneficial use, apportionment use  
compliance, maximization of California’s beneficial use of its  
Colorado River water apportionment, and drought mitigation  
management.  

The Reclamation proposal was not implemented.  For more than a decade 
following this letter, Reclamation would actively participate with the California 
water agencies in discussions relating to (and litigation over) an appropriate 
quantification of the shared priorities. Representatives of the other six Colorado 
River Basin States were also active participants in many of these discussions. 

On April 29, 1998, IID and the San Diego County Water Authority (SDCWA) 
entered into an Agreement for Transfer of Conserved Water for the purpose of 
creating and transferring conserved water from IID to SDCWA.  IID agreed to 
adopt measures to conserve a portion of the Colorado River water to which IID 
was entitled under its water delivery contract with the Secretary, and to transfer 
this water for a specified period of years to SDCWA.   

The IID/SDCWA transfer agreement was met with opposition from CVWD and 
MWD.  The transfer agreement raised issues both in connection with the existing 
water delivery agreements, which incorporated the priorities of the Seven-Party 
Agreement, and in connection with the IID water delivery agreement with the 
Secretary, which provided for use of IID’s entitlement “within the boundaries of 
the District.” 

Negotiations ensued among representatives of the State of California, IID, 
CVWD, and MWD, with the direct participation of the United States Department 
of the Interior. The negotiating teams for the State of California, IID, CVWD, 
and MWD adopted the Key Terms for Quantification Settlement Among the State 
of California, IID, CVWD and MWD (Key Terms Agreement), dated October 15, 
1999. This agreement became the conceptual framework for the later Federal 
quantification settlement agreement that allowed the IID/SDCWA transfer to 
proceed. Although the Key Terms Agreement provided a framework for further 
negotiation, the parties were not yet able to fully and finally resolve their 
differences. 

On May 11, 2000, the Colorado River Board of California issued California’s 
draft Colorado River Water Use Plan, commonly known as the California 
4.4 Plan, proposing a suite of actions that would reduce California’s dependency 
on Colorado River water through water conservation and transfers.  The 
implementation of water conservation measures within farming communities, 
such as those in the Imperial Valley, and the voluntary transfer of that conserved  
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water to the coastal areas of southern California were key elements of the plan, as 
was the lining of certain unlined portions of the All-American and Coachella 
Canals. 

Secretary of the Interior Bruce Babbitt took action to encourage the California 
water agencies to reach agreement, adopting the Interim Surplus Guidelines 
(2001 ISG) on January 16, 2001, to be in place for an interim period through 
2016. See Chapter 2. The guidelines were designed to provide California with a 
“soft landing” in the State’s efforts to reduce reliance on Colorado River water by 
increasing the likelihood that surplus water would be made available, contingent 
on California making sufficient progress to reduce its use of Colorado River 
water. Under these guidelines, the Secretary would determine that surplus water 
is available for domestic use (known as a partial or full domestic surplus) if the 
water surface of Lake Mead were above specific elevations, thus providing 
additional water to California above the Normal Condition apportionment of 
4,400,000 acre-feet, subject to certain conditions. 

The specific conditions included a provision in the 2001 ISG that linked any 
Secretarial determination of a partial or full domestic surplus to the adoption of a 
Quantification Settlement Agreement (QSA) among IID, CVWD, MWD, and 
SDCWA by December 31, 2002, and thereafter on a gradual reduction in 
agricultural use of Colorado River water in California. If the conditions of the 
2001 ISG were not met, even if the elevation of Lake Mead would otherwise 
justify the determination of a partial or full domestic surplus under the 2001 ISG, 
the Secretary would suspend such determinations, thereby reducing the amount of 
water otherwise available to California. 

The United States Department of the Interior continued to play an active role, 
working with California water agencies to develop a QSA to quantify shared 
priorities to allow the implementation of the IID/SDCWA transfer agreement and 
to secure the benefits of the 2001 ISG for California.  Although consensus was 
reached on many issues and the draft agreements continued to evolve, a QSA was 
not adopted by the California parties by the ISG deadline of December 31, 2002.   

In the absence of a QSA, Secretary of the Interior Gale A. Norton suspended 
application of the domestic surplus provisions of the 2001 ISG, determining 
California’s 2003 Colorado River water allocation to be limited to a Normal 
Condition apportionment, up to 4,400,000 acre-feet.  For context, in 2002 
California used 5,275,607 acre-feet. The limitation to no more than 4,400,000 
acre-feet for 2003 represented a reduction of 875,607 acre-feet. 

With California limited to no more than the consumptive use of 4,400,000 acre-
feet of Colorado River water in 2003, Reclamation focused attention on the 
requirement of Federal law and contracts that Colorado River water be put to 
reasonable and beneficial use. Heightened scrutiny under 43 CFR Part 417 was 
brought to bear on water use practices to ensure that appropriate standards of 
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reasonable and beneficial use were met.  IID filed suit against the Secretary in 
Imperial Irrigation District v. United States, No. 03-CV-0069W (JFS) (S.D. Cal. 
filed Jan. 10, 2003), relating to determinations in connection with IID.  By order 
dated April 16, 2003, and filed April 17, 2003, the United States District Court 
remanded the case to the United States Department of the Interior for a de novo 
Part 417 review of IID’s Colorado River water use. 

Ultimately, in October 2003, the goals of the California 4.4 Plan were achieved 
and a framework was created to satisfy the conditions of the 2001 ISG through a 
balancing of agricultural, urban, environmental, tribal, State, and Federal 
interests, accomplished through the execution of numerous contracts, including 
the Colorado River Water Delivery Agreement:  Federal Quantification 
Settlement Agreement (CRWDA or Federal QSA), a stipulated dismissal of the 
IID lawsuit, and the adoption of a Federal accounting policy relating to overruns.  
In addition to agreements executed by the Federal government, there were 
numerous contracts and agreements reached among the participating State 
entities. 

Specifically, Secretary Norton signed the Record of Decision, Colorado River 
Water Delivery Agreement, Implementation Agreement, Inadvertent Overrun and 
Payback Policy, and Related Federal Actions, Final Environmental Impact 
Statement (2003 ROD), dated October 10, 2003, published in the Federal Register 
at 69 Fed. Reg. 12202 (March 15, 2004), which included the Inadvertent Overrun 
and Payback Policy (IOPP) and the CRWDA (which encompassed a Federal 
quantification settlement agreement).  The IOPP, discussed later in this chapter, 
provides flexibility in Colorado River management.  The Secretary’s adoption of 
the IOPP was, in part, to address concerns of agricultural districts, in particular 
the concerns of IID, that the water transfers might limit flexibility to meet often 
unpredictable agricultural water demand by reducing available water supplies. 

After signing the 2003 ROD, the Secretary executed the following contracts: 

� The Colorado River Water Delivery Agreement:  Federal Quantification 
Settlement Agreement (CRWDA or Federal QSA), dated October 10, 
2003, described in detail below, which satisfied one of the conditions of 
the 2001 ISG and helped to implement the IID transfer to SDCWA   

� The Allocation Agreement Among the United States of America, 
The Metropolitan Water District of Southern California, Coachella Valley 
Water District, Imperial Irrigation District, San Diego County Water 
Authority, and the La Jolla, Pala, Pauma, Rincon, and San Pasqual Bands 
of Mission Indians, the San Luis Rey River Indian Water Authority, the 
City of Escondido, and Vista Irrigation District, dated October 10, 2003, 
which allocated water conserved from the lining of the All-American and 
Coachella Canals 
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� The Agreement Relating to Supplemental Water Among The Metropolitan 
Water District of Southern California, the San Luis Rey Settlement 
Parties, and the United States, dated October 10, 2003, which addressed 
the delivery or exchange of water made available for the San Luis Rey 
Indian Water Settlement under the CRWDA and the Allocation 
Agreement 

� The Agreement for the Conveyance of Water Among the San Diego 
County Water Authority, the San Luis Rey Settlement Parties, and the 
United States, dated October 10, 2003, which addressed the conveyance of 
water made available for the San Luis Rey Indian Water Settlement under 
the CRWDA and the Allocation Agreement 

Also on October 10, 2003, Reclamation executed the Conservation Agreement 
among the Bureau of Reclamation, Imperial Irrigation District, Coachella Valley 
Water District, and the San Diego County Water Authority and executed the 
Amendment to Amendatory Contract Between the United States of America and 
Coachella Valley Water District for Replacing a Portion of the Coachella Canal, 
Amendatory Contract No. 8-07-30-W0007, Amendment No. 2 to conform an 
amendatory canal replacement contract to Section 210 of the Act of 
November 17, 1988, Pub. L. No. 100-675, 102 Stat. 4000 (1988). 

As of December 31, 2008, State water agencies were pursuing validation of many 
of the QSA agreements under California State law in multiple contested 
proceedings consolidated in the Superior Court of the State of California, 
County of Sacramento, as “In Re: QSA Cases.” 

The CRWDA, the Allocation Agreement, and the IOPP are each further discussed 
later in this chapter. 

Colorado River Water Delivery Agreement:  Federal Quantification 
Settlement Agreement 
The CRWDA, dated October 10, 2003, was entered into among the Secretary, 
IID, CVWD, MWD, and the SDCWA and is the Federal QSA, which was 
required as a condition of the ISG (discussed earlier in this chapter).  The history 
of the development of the CRWDA is discussed immediately above in this 
chapter. The California water agencies also entered into a State QSA, 
encompassing numerous contracts and agreements to which the Secretary is not a 
party. 

The CRWDA assists California in meeting the goals of the California 4.4 Plan by 
quantifying for a specific term of years the deliveries under certain 
Colorado River entitlements within shared priorities, so that transfers may occur.  
In particular, for the term of the CRWDA, quantification of Priority 3(a) was 
effected through caps on water deliveries to IID (consumptive use of 
3.1 million acre-feet per year) and CVWD (consumptive use of 330,000 acre-feet 
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per year).  Quantification of Priority 6(a) was effected through quantifying 
consumptive use amounts to be made available in order of priority to MWD 
(38,000 acre-feet per year), IID (63,000 acre-feet per year), and CVWD 
(119,000 acre-feet per year) with the provision that any additional water available 
to Priority 6(a) be delivered under IID’s and CVWD’s existing water delivery 
contracts with the Secretary. The CRWDA provides that the underlying water 
delivery contracts with the Secretary remain in full force and effect. 

The CRWDA helps to accomplish a series of voluntary Colorado River water 
transfers by committing the Secretary to deliver a portion of IID’s and CVWD’s 
entitlements, as quantified by the CRWDA, to transfer recipients which variously 
include CVWD, IID2, MWD, and SDCWA. These transfers assist California in 
reducing its dependence on Colorado River water through, for example, the 
implementation of conservation measures within IID which allows for the transfer 
of the conserved water from IID to other entities in accordance with the terms of 
the CRWDA.  Exhibits A and B to the CRWDA detail the manner in which IID 
and CVWD entitlements will be delivered by the Secretary during the term of the 
CRWDA.   

The CRWDA also provides a source of water to effect a San Luis Rey Indian 
water rights settlement.  The CRWDA, in particular Exhibits A and B to the 
CRWDA, recognizes that certain water otherwise available to IID and CVWD 
under their respective entitlements will be delivered for the benefit of the 
San Luis Rey Indian water rights settlement parties.  The CRWDA also 
recognizes reductions to IID and CVWD for the benefit of Indian and 
miscellaneous Present Perfected Right (PPR) holders. 

The CRWDA does not limit the Secretary’s authority under Article II(B)(3) of the 
Consolidated Decree in Arizona v. California to allocate water in times of 
shortage. If, however, less than 3,850,000 acre-feet of Colorado River water is 
made available to entities in California under Priorities 1 through 3 during the 
year, the Secretary agrees in the CRWDA to deliver any water made available to 
IID and CVWD in the manner provided for in any shortage sharing provisions 
agreed upon by IID, CVWD, MWD, and SDCWA prior to or concurrent with the 
execution of the CRWDA. 

The CRWDA satisfied the requirement of the 2001 ISG that a QSA be adopted as 
a prerequisite to the interim surplus determinations by the Secretary in the ISG.  
The CRWDA further provided an enforcement mechanism to achieve the 
benchmarks set forth in the 2001 ISG (which were later subsumed into the 
2007 Interim Guidelines, as discussed in Chapter 2) for the reduction of 
California’s agricultural use of Colorado River water.  The CRWDA provides for 

2 IID’s exercise of call rights on canal lining conserved water is in the nature of a transfer in 
that the exercise of these rights allows IID to use canal lining conserved water, but requires IID to 
pay a pro rata share of the costs of the canal lining conservation project. 

6-13 



THE COLORADO RIVER DOCUMENTS 2008 

consequences in the event the transfers set forth in the exhibits to the CRWDA do 
not take place and the benchmarks are not met:  

� For a district that does not implement transfers on the transfer schedule for 
that district set forth in Exhibit B to the CRWDA, the IOPP adopted by the 
Secretary in 2003 will be suspended for that district and not reinstated 
until the district is again in compliance.  

� Certain overruns must be repaid in a set period. 

� MWD will not be permitted to order certain water that may otherwise be 
available to MWD under the 2001 ISG.   

The CRWDA further provides that if the transfers set forth in the exhibits to the 
CRWDA do not take place and the benchmarks are not met, the Secretary 
anticipates that a further review of IID, CVWD, and MWD’s reasonable and 
beneficial use of Colorado River water will be required under 43 CFR Part 417.   

The CRWDA has a limited scope.  The CRWDA provides that Priorities 1, 2, 
3(b), 6(b), and 7 of current Section 5 contracts for the delivery of Colorado River 
water in the State of California and Indian and miscellaneous PPRs within the 
State of California and other existing surplus water contracts are not affected by 
the CRWDA.  

The CRWDA has a limited term.  The agreement terminates on December 31, 
2037, if the IID/SDCWA transfer program terminates in that year, or, if not, 
terminates on December 31, 2047, unless extended by agreement of all parties to 
a termination date of December 31, 2077.  Although the CRWDA may terminate, 
the CRWDA expressly recognizes that under Federal law, including the 
Packard Amendment (discussed in Chapter 5 and later in this chapter), the 
Secretary’s commitment in the CRWDA to deliver water for the benefit of the 
San Luis Rey Indian water rights settlement parties does not. 

Allocation Agreement 
Colorado River water is delivered to IID through the All-American Canal and to 
CVWD through the Coachella Canal. The All-American Canal Lining Project 
and the Coachella Canal Lining Project, authorized by Title II of the Act of 
November 17, 1988, Pub. L. No. 100-675, 102 Stat. 4000 (1988) (1988 Act), 
yield conserved water, which is the subject of both the Allocation Agreement and 
the CRWDA.  The canal lining projects are discussed in Chapter 5.  

The Allocation Agreement, dated October 10, 2003, provides for the allocation of 
water determined by the Secretary to be available for allocation from these lining 
projects and specifies the conditions under which the conserved water will be  
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delivered. The CRWDA incorporates transfers of the water conserved from the 
lining of the All-American Canal and the Coachella Canal and reflects these 
transfers in its Exhibit B. 

The Allocation Agreement provides a source of water for a water settlement 
among the San Luis Rey Indian water rights settlement parties and the 
United States. The Allocation Agreement fulfills the congressional directive in 
Section 211 of the Act of October 27, 2000, Pub. L. No. 106-377, Appendix B, 
Title II, 114 Stat. 1141A-70 (2000) (Packard Amendment), which amends Title I 
of the 1988 Act and requires that the Secretary permanently furnish annually 
16,000 acre-feet of the water conserved by the canal lining projects for the benefit 
of the San Luis Rey Indian water rights settlement parties.  (Title I is the San Luis 
Rey Indian Water Rights Settlement Act.  The Packard Amendment is discussed 
in Chapters 5 and 13.) The 1988 Act conditions the effectiveness of the statutory 
provision relating to the obligation to deliver this water, in part, on the execution 
of a water settlement agreement among the San Luis Rey Indian water rights 
settlement parties which, as of December 31, 2008, had not occurred.  Until such 
time as this and other conditions are met, the water which would otherwise be 
available for the benefit of the San Luis Rey Indian water rights settlement parties 
is delivered to MWD, subject to IID call rights as specified in the Allocation 
Agreement.  See Chapter 10 for a discussion of the San Luis Rey Indian water 
rights settlement negotiations. 

The Allocation Agreement further provides that all water available for allocation 
from the canal lining projects and not allocated for the benefit of the San Luis Rey 
Indian water rights settlement parties is to be delivered to SDCWA, subject to 
provisions in the Allocation Agreement relating to shortages and IID call rights.  
This includes water from the Coachella Canal Lining Project dedicated to, but not 
needed for, mitigation purposes in any given year.  

The Allocation Agreement has a 55-year term with an automatic renewal for an 
additional 55 years, which will be further extended as necessary to ensure 
SDCWA receives its full benefits under the Allocation Agreement.  Although the 
Allocation Agreement may terminate, the provisions relating to the Secretary’s 
commitment to deliver water for the benefit of the San Luis Rey Indian water 
rights settlement parties do not. 

Temporary Re-regulation of Excess Flows 
In the latter part of 2004 and the early part of 2005, in response to heavy 
precipitation occurring in the Lower Basin, Reclamation released water from 
Lake Havasu greater than what was necessary to meet downstream demands.  
Also, as a result of this precipitation, water ordered by entitlement holders and 
released from Hoover Dam was not diverted.  In an effort to prevent these 
releases from being lost to beneficial use within the United States as excess flows 
to the Northerly International Boundary with the United Mexican States (Mexico) 
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(see Chapter 4), Reclamation requested that IID and MWD capture a portion of 
this water to allow for the temporary re-regulation of these flows. 

Reclamation entered into a Letter Agreement for Temporary Re-regulation of 
Excess Colorado River Flows with IID, dated June 13, 2006.  The letter 
documented the agreement that IID capture and convey certain quantities of 
Colorado River water to the Salton Sea in 2004 (15,880 acre-feet, stated as a 
consumptive use amount), 2005 (21,476 acre-feet, stated as a consumptive use 
amount), and 2006 (depending on hydrology, in amounts as requested by 
Reclamation and agreed to by IID).  Reclamation did not request the temporary 
re-regulation of water in 2006.  The agreement provided that during the year of 
capture, the water would not be accounted for as a consumptive use. The 
agreement provided an accounting mechanism to permit the water subject to 
temporary re-regulation to be restored to Lake Mead in future years.   

Reclamation entered into a Letter Agreement for Temporary Re-regulation of 
Excess Colorado River Flows with MWD, dated June 14, 2006.  The letter 
documented the agreement for MWD to capture and convey certain quantities of 
Colorado River water to MWD storage facilities in 2005 (21,649 acre-feet, stated 
as a consumptive use amount) and 2006 (depending on hydrology, in amounts as 
requested by Reclamation and agreed to by MWD).  Reclamation did not request 
the temporary re-regulation of water in 2006.  The agreement provided that during 
the year of capture, the water would not be accounted for as a consumptive use.  
The agreement provided an accounting mechanism to permit the water subject to 
temporary re-regulation to be restored to Lake Mead in future years.   

Implementation of the provisions contained in the letter agreements for the 
temporary re-regulation of excess Colorado River flows did not increase or 
decrease IID or MWD’s entitlements. 

Yuma Island 
The “Yuma Island” is an area in southern California and in southern Arizona 
adjacent to the Colorado River near the Mexican border.  The Yuma Island is 
bounded on the south and east by the present channel of the Colorado River and 
on the north and west by an abandoned levee, commonly known as the 
Reservation Levee, constructed on the west and north banks of the old 
Colorado River channel prior to the avulsion in 1920.  In 1966, an interstate 
boundary compact divided the Yuma Island lands between the State of California 
and the State of Arizona with a “stairstep” boundary.  Certain lands which had 
previously been in Arizona were thereafter recognized as part of California.   

As of December 31, 2008, there was a dispute as to whether Colorado River water 
use on a portion of the Yuma Island lands in California should be accounted for as 
part of the Yuma Project’s entitlement under Priority 2 of the Seven-Party 
Agreement priorities incorporated into the Colorado River water delivery 
contracts for California. 
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The Secretary is required by the Settlement Agreement in Arizona v. California 
by and among the Quechan Indian Tribe of the Fort Yuma Indian Reservation, the 
United States of America, The Metropolitan Water District of Southern 
California, Coachella Valley Water District, and the State of California, dated 
February 14, 2005, to make a determination with respect to whether consumptive 
use of Colorado River water on the Yuma Island should be charged to Priority 2.  

Entitlement Actions in the State of Nevada 

State of Nevada and Colorado River Commission of Nevada 
From 1942 until the mid-1990s, the Colorado River Commission of Nevada 
(CRCN), acting on behalf of the State of Nevada, was a party to contracts entered 
into by the Secretary for the delivery of Colorado River water for use within the 
State of Nevada. 

The Contract for Delivery of Water, Contract No. Ilr-1399, dated March 30, 1942, 
between the United States of America and the State of Nevada, acting through 
CRCN, as amended by the Supplemental Contract for Delivery of Water, dated 
January 3, 1944, provided that: 

[T]he United States shall, from storage in Lake Mead, deliver to the State 
each year at a point or points to be selected by the State and approved by 
the Secretary, so much water, including all other waters diverted for use 
within the State of Nevada from the Colorado River system, as may be 
necessary to supply the State a total quantity not to exceed Three 
Hundred Thousand (300,000) acre-feet each calendar year.  

During the period from 1979 through 2008, the United States entered into several 
contracts with the State of Nevada, acting through CRCN, amending, 
supplementing, and superseding the 1942 water delivery contract, as amended 
in 1944. 

On November 12, 1981, the United States and the State of Nevada, acting through 
CRCN, entered into the Amendatory Contract with the State of Nevada for 
Delivery of Colorado River Water, Contract No. 1-07-30-W0022.  The 1981 
amendment substituted “the Colorado River mainstream” in place of “the 
Colorado River system” in the above-quoted language.  The 1981 amendment 
also provided that the State may enter into subcontracts with other entities for 
small amounts of Colorado River water (not to exceed 300 acre-feet per year) 
provided that these subcontracts were for domestic purposes and did not in total 
exceed 4,000 acre-feet per year. 

In addition to other modifications to the earlier contract, the 1981 amendment 
further provided for the delivery to the State of Nevada of “4 percent of any 
excess or surplus waters available to the States of Arizona, California, and 
Nevada, to the extent that such excess or surplus waters are available for use, as 
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determined by the Secretary.”  The Secretary makes such a determination under 
Article II(B)(2) of the 1964 Decree in Arizona v. California which provides that: 

(2) If sufficient mainstream water is available for release, as determined 
by the Secretary of the Interior, to satisfy annual consumptive use in the 
aforesaid States in excess of 7,500,000 acre-feet, such excess 
consumptive use is surplus, and 50% thereof shall be apportioned for use 
in Arizona and 50% for use in California; provided, however, that if the 
United States so contracts with Nevada, then 46% of such surplus shall 
be apportioned for use in Arizona and 4% for use in Nevada. 

The Amendatory and Supplementary Contract With the State of Nevada For 
Delivery of Colorado River Water, Contract No. 4-07-30-W0041, was entered 
into on November 8, 1983, between the United States and the State of Nevada 
acting through CRCN. This contract superseded and replaced the January 3, 
1944, and the November 12, 1981, amendments, and amended the March 30, 
1942, contract, in part, to provide for the delivery of up to 300,000 acre-feet 
per year of water from the Colorado River mainstream for use in Nevada, to 
provide for the delivery of 4 percent of any excess or surplus waters as 
determined by the Secretary, and to provide that the State of Nevada may 
subcontract with other entities for the delivery of up to 10,000 acre-feet of water 
per year. 

The Amendatory, Supplementary, and Restating Contract With the State of 
Nevada for the Delivery of Colorado River Water, Contract No. 4-07-30-W0041, 
Amendment No. 1, was entered into on March 2, 1992, between the United States 
and the State of Nevada acting through CRCN.  This contract superseded and 
replaced in its entirety the 1942 contract, as amended by the 1983 amendment, 
and deleted provisions allowing the State of Nevada to subcontract for the 
delivery of Colorado River water. 

The United States and the State of Nevada acting through CRCN, also on 
March 2, 1992, entered into the Amendatory, Supplementary, and Restating 
Contract Between the United States and the State of Nevada For the Delivery of 
Water and Repayment of Project Works, Contract No. 7-07-30-W0004, 
Amendment No. 1, relating to the Robert B. Griffith Water Project.  This contract 
superseded and replaced in its entirety Contract No. 7-07-30-W0004, dated 
August 4, 1977. Contract No. 7-07-30-W0004, Amendment No. 1, is a water 
delivery and repayment contract which provides for an annual diversion not to 
exceed 299,000 acre-feet of Colorado River water through the Robert B. Griffith 
Water Project plus system losses not to exceed 9,000 acre-feet per year.  Any 
water delivered under this contract reduces the delivery obligation of the 
United States under Contract No. 4-07-30-W0041, Amendment No.1 discussed 
above. The 1977 contract is discussed in Updating the Hoover Dam Documents 
1978, Chapter II. 
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On December 29, 1995, Contract No. 7-07-30-W0004, Amendment No. 1 was 
assigned by Assignment No. 1 from the State of Nevada acting through CRCN to 
the Southern Nevada Water Authority (SNWA).  This assignment was with the 
written approval of the United States. 

Southern Nevada Water Authority 
During the 1990s, SNWA became the major Colorado River water delivery 
agency in Nevada as a result of water delivery contracts entered into with the 
United States and as a result of the assignment of a water delivery contract from 
the CRCN. 

The Contract With the Southern Nevada Water Authority, Nevada, for the 
Delivery of Colorado River Water, Contract No. 2-07-30-W0266, dated March 2, 
1992, was entered into by the United States, the State of Nevada acting through 
the Colorado River Commission of Nevada, and SNWA.  Under this contract, 
SNWA received an entitlement to the delivery of Colorado River water that, 
subject to certain exceptions, includes:  

� The uncommitted remainder of the State of Nevada’s 300,000-acre-foot 
apportionment 

� Any Colorado River water becoming available by reason of the reduction, 
expiration, or termination of an entitlement for use within Nevada  

� Any surplus water apportioned to Nevada 

� Any unused Nevada apportionment 

� Any unused Arizona or California apportionment made available to  
Nevada by the Secretary  

The 1992 contract was amended and restated by Contract No. 2-07-30-W0266, 
Amendment No. 1 on November 17, 1994.  This amended and restated contract 
recognized the assignment of up to 14,550 acre-feet per year of water to SNWA 
from a 1969 Colorado River water delivery agreement between the United States 
and Basic Management, Inc., and preserved the priority date of the assigned 
entitlement.  The assignment from Basic Management, Inc. to SNWA was by 
separate agreement also dated November 17, 1994. 

As discussed earlier in this chapter, on December 29, 1995, the March 2, 1992, 
water delivery and repayment contract for the Robert B. Griffith Water Project 
was assigned to SNWA.  The assigned contract provides for an annual diversion 
not to exceed 299,000 acre-feet of Colorado River water through the Robert B. 
Griffith Water Project plus system losses not to exceed 9,000 acre-feet per year. 
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Factors Affecting Current and Future Contract 
Administration 

43 CFR Part 414: Offstream Storage of Colorado River Water and 
Development and Release of Intentionally Created Unused 
Apportionment in the Lower Division States 
On November 1, 1999, the Secretary adopted Federal regulations, codified at 
43 CFR Part 414, Offstream Storage of Colorado River Water and Development 
and Release of Intentionally Created Unused Apportionment in the Lower 
Division States, to create a procedural framework for Colorado River entitlement 
holders to enter into interstate transactions within the legal framework established 
by the 1964 Decree in Arizona v. California, now incorporated into the 
2006 Consolidated Decree. The primary mechanism for these transactions is a 
Storage and Interstate Release Agreement (SIRA) which the Secretary enters into 
under the authority of Article II(B)(6) of the Consolidated Decree.  Under 
Article II(B)(6), Colorado River water apportioned for use in a Lower Division 
State (Arizona, California, or Nevada), but not put to use, may be released by the 
Secretary for use in another Lower Division State during that same year.   

A SIRA permits Colorado River water to be stored in a Lower Division State and, 
in the future, to be used in that State in place of Colorado River water that would 
otherwise be diverted under an entitlement and put to use.  The Secretary, under 
the authority of II(B)(6), then makes the unused Colorado River water available 
for use in another Lower Division State in accordance with the terms of the SIRA.  
43 CFR Part 414 allows only voluntary interstate transactions – no entitlement 
holder can be required under these regulations to participate in a SIRA.   

There are, at a minimum, three parties to a SIRA:  the Secretary, a storing entity, 
and a consuming entity.  Under 43 CFR Part 414, a storing entity must be 
expressly authorized under State law to enter into a SIRA.  In a SIRA, the storing 
entity agrees to store Colorado River water and, in a future year, upon request of 
the consuming entity, to ensure a reduction in the storing State’s consumptive use 
of Colorado River water. This can be done by the storing entity making the stored 
water available to a Colorado River entitlement holder in the storing State, in 
exchange for the entitlement holder’s agreement to forego the use of an 
equivalent amount of its Colorado River entitlement.  Under the provisions of 
43 CFR Part 414, this unused Colorado River water becomes Intentionally 
Created Unused Apportionment (ICUA), which the Secretary can then release 
under Article II(B)(6) and the terms of the SIRA to the consuming entity for use 
in a different Lower Division State.   

43 CFR Part 414 provides that the SIRA must identify the quantity of water to be 
stored and the facilities in which it will be stored.  The SIRA must also specify 
whether the water to be stored is water apportioned by the Secretary to the storing 
State or to the consuming State.  If the water to be stored has been apportioned to 
the storing State, then it must first be offered to all other Colorado River 
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entitlement holders in that State before it can be stored.  If the water to be stored 
was apportioned to the consuming State, then it must be transferred by the 
Secretary under Article II(B)(6) of the Consolidated Decree to the storing State 
for storage to occur. 

43 CFR Part 414 requires that the SIRA specify the process for verifying that 
Colorado River water has been stored under the terms of the SIRA.  The SIRA 
must also require the storing entity to certify to the Secretary that ICUA has been 
or will be developed.  The Secretary will only release ICUA to a consuming entity 
in the year and to the extent ICUA is developed or will be developed by the 
storing entity through reduction of Colorado River water use in the storing State.  
A release of ICUA which has not yet been developed is known as an anticipatory 
release under 43 CFR 414. The Secretary will only make an anticipatory release 
after verifying that the ICUA will, in fact, be developed later in that same year. 

43 CFR Part 414 also requires that the storing entity file an annual report with the 
Secretary identifying the quantity of Colorado River water stored the previous 
year under a SIRA and the total quantity of stored water available to support the 
development of ICUA under each SIRA to which the storing entity is a party.  
The regulations further provide that the Secretary, in the annual decree accounting 
report filed with the Supreme Court under Article V of the Consolidated Decree, 
will report Colorado River water diverted and stored under a SIRA as a 
consumptive use in the storing State in the year of storage, and will report ICUA 
released in a future year as a consumptive use in the consuming State in the year 
of release. 

The financial details of the transaction, for example, payment of the costs to store 
the water, are not required to be addressed in the SIRA but may be the subject of 
separate agreements to which the Secretary is not a party. 

As of 2008, two SIRAs have been entered into under 43 CFR Part 414. 

The first SIRA, Contract No. 02-XX-30-W0406, was entered into on 
December 18, 2002, among the United States, the Arizona Water Banking 
Authority (AWBA), SNWA, and the CRCN.  The agreement’s term is until 
June 1, 2050, or until termination of the Agreement for Interstate Water Banking 
(discussed later in this chapter), whichever occurs first.  This agreement provides 
that: 

� AWBA will store water for the benefit of SNWA 

� The water stored will be from either the State of Arizona’s basic or surplus 
apportionment or the State of Nevada’s unused basic or surplus 
apportionment released to the State of Arizona by the Secretary under 
Article II(B)(6) 
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� The water will be stored in Arizona in storage facilities for which the 
AWBA has storage agreements 

� The long-term storage credits developed by AWBA under State law on 
behalf of SNWA will not exceed 200,000 acre-feet per year or 
1,200,000 acre-feet over the term of the SIRA 

� SNWA will receive 50,000 acre-feet of storage credits developed under a 
Central Arizona Water Conservation District (CAWCD) demonstration 
project in the early 1990s and transferred by CAWCD to AWBA for credit 
to SNWA’s account (not counted toward the above caps) 

� Storage credits held by others with AWBA may be assigned to SNWA and 
will count toward the above caps 

� ICUA will be developed by AWBA at the request of SNWA by making 
the stored water available to CAWCD, which will then reduce its 
diversions of Colorado River water 

� The Secretary will deliver the ICUA to SNWA, in amounts not to exceed 
100,000 acre-feet in any year or in excess of 1,250,000 acre-feet over the 
term of the SIRA; the 1,250,000-acre-foot cap includes the 50,000 acre-
feet related to the CAWCD demonstration underground storage project 

The SIRA further provides that in years in which the Secretary declares a shortage 
under Article II(B)(3) of the Decree (now of the Consolidated Decree), AWBA’s 
obligation to develop ICUA will be limited as provided for in the Agreement for 
Interstate Water Banking. 

The second SIRA, Contract No. 04-XX-30-W0430, was entered into on 
October 27, 2004, among the United States, MWD, SNWA, and CRCN.  The 
agreement is in effect until terminated by 90 days’ written notice from SNWA or 
MWD.  This agreement provides that:  

� MWD will store water for the benefit of SNWA 

� The water stored will be from the State of Nevada’s unused basic or 
surplus apportionment, released to the State of California by the Secretary 
under Article II(B)(6) 

� The water will be stored in storage facilities in California under MWD’s 
control 

� SNWA will not request the storage of water under this SIRA, except to the 
extent that, in any year, water stored for SNWA by AWBA under the 
Agreement for Interstate Water Banking among AWBA, SNWA, and 
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CRCN is less than 200,000 acre-feet, unless the Secretary has first taken 
such actions as may be necessary for environmental compliance for 
storage in excess of 200,000 acre-feet 

� At the request of SNWA, ICUA will be developed by MWD by delivering 
the stored water to its member agencies in lieu of diverting Colorado River 
water to which MWD is otherwise entitled, with the amount of ICUA to 
be developed in any year not to exceed the lesser of 30,000 acre-feet 
(unless MWD agrees to a larger amount) or the previous end-of-year 
balance in the SNWA storage account established by MWD 

� SNWA will not request the development in any year of more than an 
aggregate of 100,000 acre-feet of ICUA under this SIRA and under the 
December 18, 2002, SIRA among the United States, AWBA, SNWA, and 
CRCN, unless the Secretary has first taken such actions as may be 
necessary for environmental compliance for the development of ICUA in 
excess of the aggregate of 100,000 acre-feet in any year 

Inadvertent Overrun and Payback Policy (IOPP) 
The Secretary adopted the IOPP contemporaneously with the execution of the 
CRWDA.  Both are set forth in the Record of Decision, Colorado River Water 
Delivery Agreement, Implementation Agreement, Inadvertent Overrun and 
Payback Policy, and Related Federal Actions, Final Environmental Impact 
Statement (2003 ROD), dated October 10, 2003, and published in the Federal 
Register at 69 Fed. Reg. 12202 (March 15, 2004). In the CRWDA, the Secretary 
agrees “not to materially modify the Inadvertent Overrun and Payback Policy for 
a 30-year period, absent extraordinary circumstances such as significant 
Colorado River infrastructure failures,” subject to the shortage provisions in 
Section 5 of the CRWDA.  The CRWDA also describes particular circumstances 
under which the IOPP may be suspended for certain districts that are party to the 
CRWDA in the event that transfer schedules or benchmarks are not met (see 
discussion earlier in this chapter of the CRWDA). 

The IOPP provides additional flexibility to Colorado River management and 
applies to entitlement holders within the Lower Division States.  The IOPP 
defines inadvertent overruns as Colorado River water diverted, pumped, or 
received by an entitlement holder of the Lower Division States that is in excess of 
the water user’s entitlement for that year.  Colorado River entitlements are for 
permanent service and are stated in terms of an annual diversion or consumptive 
use, in such amounts as can reasonably be put to beneficial use subject to the 
limitation of the entitlement.  The Secretary determines the amount of water 
reasonably required for beneficial use on an annual basis by evaluating an 
entitlement holder’s estimated water requirements in accordance with 
43 CFR Part 417 to ensure that deliveries of Colorado River water to the 
entitlement holder will not exceed those reasonably required for beneficial use  
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under the respective BCPA contract or other authorization for use of Colorado 
River water. In the event of an overrun, the IOPP provides a structure to govern 
the payback of the overrun. 

In accordance with the IOPP, inadvertent overruns are reported in the annual 
decree accounting report filed with the Supreme Court under Article V of the 
Consolidated Decree in Arizona v. California. The report identifies overrun 
accounts for individual entitlement holders.  The establishment of an individual 
overrun account in the annual report does not expand the underlying entitlement 
to include the overrun but, rather, identifies the amount of an entitlement holder’s 
consumptive use that is subject to the payback provisions of the IOPP.  The IOPP 
provides that an individual inadvertent overrun account may not, at any given 
time, exceed “10 percent of an entitlement holder’s normal year consumptive use 
entitlement.” 

The IOPP requires payback to begin in the calendar year following the publication 
of the annual decree accounting report identifying an overrun, except in a 
Shortage Condition. Payback is accomplished through an entitlement holder’s 
implementation of extraordinary conservation measures, which are identified in 
the IOPP as “measures that are above and beyond the normal reasonable and 
beneficial consumptive use of water.”  Payback may also include supplementing 
Colorado River system water supplies with nonsystem water supplies through 
exchange or forbearance. After an overrun is identified in an annual 
Consolidated Decree accounting report, the extent to which payback is required in 
any given year is governed by the circumstances set forth in the IOPP.  Examples 
of differing circumstances affecting a given year’s payback obligation include 
whether the Secretary has made a flood control release or a determination of a 
Shortage Condition. Under the terms of the IOPP, Lake Mead elevations may 
also govern the period in which payback occurs. 

The IOPP provides that procedures will be established for accounting for 
inadvertent overruns on an annual basis and for supplementing the final decree 
accounting reports. As of December 31, 2008, these procedures were under 
development. 

Use of Colorado River Water Without an Entitlement 
In 2008, Reclamation published a proposed rule in the Federal Register entitled 
“Regulating the Use of Lower Colorado River Water Without an Entitlement,” 
proposed as a new 43 CFR Part 415. See 73 Fed. Reg. 40916 (July 16, 2008). 
The proposed rule provides a framework for identifying and curtailing the use of 
mainstream Colorado River water in the Lower Basin without an entitlement 
under the BCPA, the Consolidated Decree, or Secretarial Reservation.  Most of 
the Colorado River water used without an entitlement is water drawn from the 
Colorado River mainstream by underground pumping.  As of December 31, 2008, 
the use of Colorado River water in the Lower Basin without an entitlement was 
estimated at 10,000 to 15,000 acre-feet annually.  The rule, as proposed, would: 
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Table 6-3. Arizona Priority System 
Priority Rights to be Satisfied 

First Present Perfected Rights (PPRs) established prior to June 25, 1929, as 
recognized in Arizona v. California Consolidated Decree 

Second1 Secretarial Reservations and Perfected Rights established or effective prior to 
September 30, 1968 

Third1 Entitlements pursuant to contracts executed on or before September 30, 1968 
Fourth Entitlements (i) pursuant to contracts, Secretarial Reservations, Perfected Rights, 

and other arrangements between the United States and water users in the State 
of Arizona entered into or established subsequent to September 30, 1968, for use 
on Federal, State, or privately owned lands in the State of Arizona (for a total 
quantity of not to exceed 164,652 acre-feet of diversions annually); and (ii) 
Contract No. 14-06-W-245, dated December 15, 1972, as amended, between the 
United States and the Central Arizona Water Conservation District for the delivery 
of Mainstream Water for the Central Arizona Project, including use of Mainstream 
Water on Indian lands.  Entitlements in (i) and (ii) are coequal. 

Fifth Entitlements to unused Arizona entitlement or unused apportionment water 
Sixth Entitlements to surplus water 
1The Arizona 2nd and 3rd priority entitlements are co-equal in their priority. 

CHAPTER 6:  LOWER BASIN WATER ENTITLEMENTS   

� Establish the methodology that Reclamation will use to determine if a well 
pumps water that is replaced with water drawn from the lower Colorado 
River 

� Establish a process for a water user to appeal a determination that a 
specific well pumps water that would be replaced by water drawn from the 
lower Colorado River 

� Inform persons taking Colorado River water without an entitlement about 
the existence of potential options to bring their use of Colorado River 
water in the Lower Basin into compliance with Federal law 

The rulemaking process was ongoing as of December 31, 2008. 

State of Arizona Post-1978 Annual Water Entitlements 

Each Colorado River water entitlement bears a priority.  Until 1992, the priorities 
used for the delivery of Colorado River water within the State of Arizona were 
characterized in three time bands:  (1) entitlements existing before June 25, 1929; 
(2) entitlements existing between June 25, 1929, and September 30, 1968 (the 
date of the authorization of the CAP); and (3) entitlements existing after 
September 30, 1968.   

Beginning in September 1992, the priorities used for the delivery of Colorado 
River water within Arizona were characterized as illustrated in Table 6-3.  
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Beginning in the early 2000s, and as of December 31, 2008, in large part due to 
the increase of water banking programs within the State of Arizona by which 
existing entitlement holders developed credits from the storage of Colorado River 
water, Reclamation was no longer entering into new contracts for 5th and 6th 

priority water. 

Colorado River Water Delivery Contract Actions in Arizona 
During the period from 1979 through 2008, the United States entered into several 
contracts with entities within the State of Arizona with regard to Colorado River 
water deliveries, including: 

� April 13, 1979, Reclamation letter reducing Mohave Valley Irrigation and 
Drainage District (MVIDD) entitlement under Contract No. 14-06-W-204, 
dated November 14, 1968, by 10,000 acre-feet of Arizona fourth-priority 
water, in accordance with the provisions of the contract because certain 
lands were not included within the district.  The MVIDD entitlement, as 
modified, is then for 41,000 acre-feet of Arizona fourth-priority water. 

� June 7, 1979, Contract No. 9-07-30-W0012, Mohave Water Conservation 
District, for the diversion of up to 1,800 acre-feet per year of Arizona 
fourth-priority water previously allocated to MVIDD under Contract 
No. 14-06-W-204, dated November 14, 1968, and made available for 
reallocation by the April 13, 1979, reduction in the MVIDD entitlement. 

� July 17, 1981, Contract No. 1-07-30-W0021, Wellton-Mohawk Irrigation 
and Drainage District (WMIDD), among other things, to consolidate 
several contracts into one document.  The WMIDD entitlement in the 
consolidated contract is for 300,000 acre-feet per year of consumptive use, 
of which up to 5,000 acre-feet per year may be for domestic use. 

� June 4, 1982, Contract No 2-07-30-W0025, Town of Parker, for PPR 
No. 20 for not to exceed (1) a diversion of up to 630 acre-feet per year, or 
(2) the quantity of mainstream water necessary to supply the consumptive 
use of 400 acre-feet per year, whichever is less. 

� July 7, 1982, Contract No. 2-07-30-W0027, Mohave County, for the 
diversion of up to 10,000 acre-feet per year of Arizona fourth-priority 
water previously allocated to MVIDD under Contract No. 14-06-W-204, 
dated November 14, 1968, and made available for reallocation by the 
April 13, 1979, reduction in the MVIDD entitlement.  Of the 10,000 acre-
feet reallocated to Mohave County, up to 1,800 acre-feet per year was 
conditioned upon the execution of a subcontract with Mohave Water 
Conservation District, which was not executed, and the Mohave County 
entitlement was reduced by 1,800 acre-feet.  The Mohave County 
entitlement, as modified, is then for the diversion of up to 8,200 acre-feet 
per year of Arizona fourth-priority water.  Mohave Water Conservation 
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District continues to have a contract dated June 7, 1979, for 1,800 acre-
feet per year of Arizona fourth-priority water. 

� January 31, 1983, Contract No. 2-07-30-W0028, Cibola Valley Irrigation 
and Drainage District (CVIDD), for the diversion of up to 22,560 acre-feet 
per year of Arizona fourth-priority water. 

� August 25, 1983, Contract No. 3-07-30-W0038, Gold Standard Mines 
Corp., for the diversion of up to 75 acre-feet per year of Arizona fourth-
priority water. 

� August 29, 1983, Contract No. 3-07-30-W0037, Armon Curtis (Curry 
Family Ltd.), for the diversion of up to 300 acre-feet per year of Arizona 
fourth-priority water. 

� September 29, 1983, Contract No. 3-07-30-W0039, Lake Havasu 
Irrigation and Drainage District, to amend Contract No. 14-06-W-203, 
dated November 14, 1968, to increase by 301 acre-feet per year the 
previous entitlement for the diversion of up to 14,500 acre-feet per year of 
Arizona fourth-priority water, and to increase the size of the service area. 
The district entitlement under Contract No. 14-06-W-203, as modified by 
Contract No. 3-07-30-W0039, is then for 14,801 acre-feet per year of 
Arizona fourth-priority water. 

� October 19, 1983, Contract No. 4-07-30-W0042-PPR, Arthur E. Graham 
assignment to Consolidated Water Utilities, Ltd. of PPR No. 9 for up to 
360 acre-feet per year. 

� November 9, 1983, Amendatory and Consolidated Contract No. 4-07-30-
W0042, Consolidated Water Utilities, Ltd., for the diversion of up to 
320 acre-feet per year of Arizona fourth-priority water, of which 120 acre-
feet per year was acquired from the Lakeside Utilities, Inc. Contract 
No. 7-07-30-W0001, dated April 1, 1977 (assigned to Graham Water 
Utilities, Inc.) and 200 acre-feet per year was acquired from the Holiday 
Harbor Utilities Company Contract No. 7-07-30-W0003, dated June 16, 
1977, and for PPR No. 9 for up to 360 acre-feet per year assigned from 
Arthur E. Graham.  This contract supersedes Contract No. 7-07-30-W0001 
and Contract No. 7-07-30-W0003.   

� March 20, 1984, Contract No. 4-07-30-W0052, J.L. and Flora Hurschler, 
for PPR No. 11 for up to 1,050 acre-feet per year. 

� October 24, 1984, Contract No. 5-07-30-W0057, Dulin Farms, for the 
diversion of up to 2,016 acre-feet per year of Arizona fourth-priority 
water. 
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� October 29, 1984, Contract No. 5-07-30-W0064, Raynor Ranches, for the 
diversion of up to 4,500 acre-feet per year of Arizona fourth-priority 
water. 

� December 1, 1984, Contract No. 5-07-30-W0076, Auza Farms, Inc., for 
the diversion of up to 961.8 acre-feet per year of Arizona fourth-priority 
water. 

� December 3, 1984, Contract No. 5-07-30-W0066, Jamar Produce 
Corporation, for the diversion of up to 480 acre-feet per year of Arizona 
fourth-priority water. 

� March 8, 1985, Contract No. 5-07-30-W0078, Hillcrest Water Company, 
for the diversion of up to 84 acre-feet per year of Arizona fourth-priority 
water. 

� June 27, 1985, Contract No. 5-07-30-W0093, Yuma Irrigation District, to 
supplement and amend YID’s water delivery and repayment contract to 
reduce the shared entitlement of YMIDD, NGVID, and YID by 
50,000 acre-feet. The shared entitlement, as modified, is for the beneficial 
consumptive use of up to 250,000 acre-feet of water per year.  The 
reduction of 50,000 acre-feet per year is to facilitate implementation of the 
obligation of the United States to provide water to the Ak-Chin Indian 
Community. See Chapter 10. 

� June 27, 1985, Contract No. 5-07-30-W0094, North Gila Valley Irrigation 
District, to supplement and amend NGVID’s water delivery and 
repayment contract to reduce the shared entitlement of YMIDD, NGVID, 
and YID by 50,000 acre-feet. The shared entitlement, as modified, is for 
the beneficial consumptive use of up to 250,000 acre-feet of water per 
year. The reduction of 50,000 acre-feet per year is to facilitate 
implementation of the obligation of the United States to provide water to 
the Ak-Chin Indian Community. See Chapter 10. 

� June 27, 1985, Contract No. 5-07-30-W0095, Yuma Mesa Irrigation and 
Drainage District, to supplement and amend YMIDD’s water delivery and 
repayment contract to reduce the shared entitlement of YMIDD, NGVID, 
and YID by 50,000 acre-feet. The shared entitlement, as modified, is for 
the beneficial consumptive use of up to 250,000 acre-feet of water per 
year. The reduction of 50,000 acre-feet per year is to facilitate 
implementation of the obligation of the United States to provide water to 
the Ak-Chin Indian Community. See Chapter 10. 

� December 2, 1985, unnumbered assignment agreement, Mohave County 
assignment to Bullhead City of Contract, No. 2-07-30-W0027, dated  

6-28 



CHAPTER 6:  LOWER BASIN WATER ENTITLEMENTS 

July 7, 1982, for the diversion of up to 8,200 acre-feet per year of Arizona 
fourth-priority water (previously reduced from 10,000 acre-feet per year in 
accordance with Article 4(a)). 

� February 11, 1986, Contract No. 5-07-30-W0065, Ansel Gary Hall, 
Lula DeAnn Westover, Cheree Dawn Emery, Max Arave Hall, 
Bennie Reed Hall, and Vicky Jeanne Shoopman, for the diversion of up to 
510 acre-feet per year of Arizona fourth-priority water. 

� February 24, 1986, Contract No. 6-07-30-W0124, Estates of Edward P. 
and Anna Roy, for the diversion of up to 1 acre-foot per year of Arizona 
fourth-priority water. 

� October 21, 1987, Amendment No. 1 to Contract No. 3-07-30-W0039, 
Lake Havasu Irrigation and Drainage District, to increase its entitlement 
under the September 29, 1983, contract by 30 acre-feet of Arizona fourth-
priority water. The district’s entitlement, as modified, is then for the 
diversion of up to 14,831 acre-feet per year of Arizona fourth-priority 
water. 

� March 16, 1988, Contract No. 8-07-30-W0184, Havasu Water Company, 
for the diversion of up to 993 acre-feet per year of Arizona fourth-priority 
water. 

� December 1, 1988, Amendment No. 1 to Contract No. 14-06-W-245, 
CAWCD, to increase the ceiling for CAWCD’s repayment obligation.  
See Chapter 5. 

� June 1, 1989, Contract No. 9-07-30-W0203, Golden Shores Water 
Conservation District, for the diversion of up to 2,000 acre-feet per year of 
Arizona fourth-priority water with specified amounts allocated for use on 
lands within district boundaries, for use on private lands outside district 
boundaries, and for use on adjacent State lands. 

� February 9, 1990, Amendment No. 1 to Contract No. 1-07-30-W0021, 
WMIDD, to reduce the WMIDD entitlement under the July 17, 1981 
contract by 22,000 acre-feet of water to facilitate Section 7 of the 
Salt River Pima-Maricopa Indian Community Water Rights Settlement 
Act of 1988. See Chapter 10. The WMIDD entitlement, as modified, is 
then for the consumptive use of no more than 278,000 acre-feet of water 
per year, of which up to 5,000 acre-feet per year may be for domestic use. 

� June 6, 1990, Contract No. 0-07-30-W0250, Gold Dome Mining 
Corporation, for the diversion of up to 7 acre-feet per year of Arizona 
fourth-priority water. 
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� May 26, 1992, Assignment No. 1 to Contract No. 5-07-30-W0076, Auza 
Farms, Inc., assignment to The Curtis Family Trust, of the December 1, 
1984, contract for the diversion of up to 961.8 acre-feet per year of 
Arizona fourth-priority water. 

� September 2, 1992, Amendment No. 1 to Contract No. 2-07-30-W0028, 
CVIDD, to increase the previous entitlement by up to 1,560 acre-feet per 
year of Arizona fourth-priority water, up to 3,000 acre-feet per year of 
unused Arizona entitlement and up to 4,000 acre-feet per year of surplus 
water; and to supersede the January 31, 1983, contract.  The CVIDD 
entitlement, as modified, is then for the diversion of up to 24,120 acre-feet 
per year of Arizona fourth-priority water, up to 3,000 acre-feet per year of 
unused Arizona entitlement, and up to 4,000 acre-feet per year of surplus 
water. 

� March 15, 1994, Assignment No. 1 of Contract No. 4-07-30-W0052, 
J.L. and Flora Hurschler assignment to Holpal, a California limited 
partnership, of the March 20, 1984, PPR contract for PPR No. 11 for up to 
1,050 acre-feet per year. 

� November 9, 1994, Contract No. 2-07-30-W0273, Bullhead City, contract 
for the diversion of up to 15,210 acre-feet per year of Arizona fourth-
priority water (8,200 acre-feet of water assigned from Mohave County on 
December 2, 1985, and an additional 7,010 acre-feet of water); and to 
supersede and replace Contract No. 2-07-30-W0027. 

� October 4, 1995, Assignment of Contract No. 14-06-W-203 and Contract 
No. 3-07-30-W0039 and its Amendment No. 1, Lake Havasu Irrigation 
and Drainage District assignment to Lake Havasu City of the 
September 29, 1983, contract, as amended October 21, 1987, for the 
diversion of up to 14,831 acre-feet per year of Arizona fourth-priority 
water. 

� October 4, 1995, Amendment No. 2 to Contract No. 3-07-30-W0039, 
Lake Havasu City, to increase Lake Havasu City’s entitlement by 
4,349 acre-feet of Arizona fourth-priority water; and to supersede and 
replace Contract No. 14-06-W-203, dated November 14, 1968, and 
Contract No. 3-07-30-W0039, dated September 29, 1983, and its 
Amendment No. 1, dated October 21, 1987.  The Lake Havasu City 
entitlement, as modified, is then for the diversion of up to 19,180 acre-feet 
per year of Arizona fourth-priority water plus unused Arizona entitlement 
and/or surplus water in amounts not specified.   

� December 12, 1995, Contract No. 5-07-30-W0320, Mohave County Water 
Authority (MCWA), for the diversion of up to 15,000 acre-feet per year of 
Arizona fourth-priority water and up to 3,500 acre-feet per year of unused 
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Arizona entitlement, and for the diversion of additional unused Arizona 
entitlement and surplus water in amounts to be determined upon request. 

� May 1, 1996, Contract No. 5-07-30-W0322, Marble Canyon Company, 
Inc., for the diversion of up to 70 acre-feet per year of Arizona fourth-
priority water and unused Arizona entitlement and/or surplus water in 
amounts not specified. 

� August 24, 1996, Supplementary Contract to Contract No. I76r-671 and 
Contract No. 14-06-300-621, YCWUA, to provide for the voluntary 
irrevocable conversion from irrigation use to domestic use of individual 
entitlements and for the delivery of the water.  Discussed earlier in this 
chapter. 

� June 13, 1997, Acknowledgment No. 1 of Contract No. 4-07-30-W0042, 
to acknowledge the Consolidated Water Utilities assignment to Brooke 
Water L.L.C. of the November 9, 1983, contract for the diversion of up to 
320 acre-feet per year of Arizona fourth-priority water and for PPR No. 9 
of up to 360 acre-feet per year. 

� July 28, 1997, Contract No. 6-07-30-W0337, Sturges Farms, Inc. (Gila 
Monster Ranch), for the diversion of up to 6,285 acre-feet of Arizona 
third-priority water, up to 1,435 acre-feet per year of Arizona fourth-
priority water, up to 656 acre-feet per year of unused Arizona entitlement, 
and for PPR No. 16 for up to 780 acre-feet per year. 

� August 4, 1997, Amendment No. 2 to Contract No. 14-06-W-106, City of 
Yuma, to clarify that the City of Yuma’s water entitlement is for up to 
50,000 acre-feet per year on a consumptive use basis. 

� November 21, 1997, Contract No. 6-07-30-W0352, Crystal Beach Water 
Conservation District, for the diversion of up to 132 acre-feet per year of 
Arizona fourth-priority water. 

� January 6, 1998, Town of Parker, Amendment No. 1 to Contract No. 2-07-
30-W0025, for the diversion of up to 1,030 acre-feet per year of Arizona 
fourth-priority water, 2,000 acre-feet per year of unused Arizona 
entitlement and/or surplus water, in addition to the previous entitlement 
for PPR No. 20 for not to exceed (1) a diversion of up to 630 acre-feet per 
year or (2) the quantity of mainstream water necessary to supply the 
consumptive use of 400 acre-feet each year, whichever is less; and to 
supersede and replace Contract No. 2-07-30-W0025, dated June 4, 1982. 

� July 31, 1998, Contract No. 7-07-30-W0355, Maurice L. McAlister, for 
the diversion of up to 40 acre-feet per year of Arizona fourth-priority 
water. 
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� August 17, 1998, Contract No. 7-07-30-W0364, Arizona State Parks 
Board, for the diversion of up to 90 acre-feet per year of Arizona fourth-
priority water. 

� January 28, 1999, Contract No. 7-07-30-W0353, Town of Quartzsite, for 
the diversion of up to 1,070 acre-feet per year of Arizona fourth-priority 
water. 

� June 28, 1999, Contract No. 4-07-30-W0317, Arizona State Land 
Department, for the diversion of up to 6,607 acre-feet per year of Arizona 
fourth-priority water and up to 9,067.2 acre-feet per year of unused 
Arizona entitlement and/or surplus water. 

� October 3, 2000, Contract No. 6-07-30-W0336, Arizona Public Service 
Company and IID, for the diversion of up to 1,500 acre-feet per year of 
unused Arizona entitlement and/or surplus water. 

� January 23, 2001, Contract No. 00-XX-30-W0391, Havasu Water 
Company, contract, to increase by 427 acre-feet per year its existing 
entitlement for the diversion of up to 993 acre-feet per year of Arizona 
fourth-priority water; and to supersede and replace Contract No. 2-07-30-
W0025, dated March 16, 1988. The Havasu Water Company entitlement, 
as modified, is then for the diversion of up to 1,420 acre-feet per year of 
Arizona fourth-priority water. 

� July 11, 2001, Assignment No. 1 of Contract No. 5-07-30-W0066, Jamar 
Produce Corporation assignment to North Baja Pipeline LLC of the 
December 3, 1984, contract for the diversion of up to 480 acre-feet per 
year of Arizona fourth-priority water. 

� December 27, 2001, Amendment No. 1 to Contract No. 9-07-30-W0203, 
Golden Shores Water Conservation District, to redistribute the allocation 
between the lands within the district boundaries and certain private lands 
outside the district boundaries, with the allocation for adjacent State lands 
unchanged, and with the quantity of the district’s entitlement unchanged.  

� October 11, 2002, Assignment No. 1 of Contract No. 00-XX-30-W0391, 
Havasu Water Company assignment to Arizona-American Water 
Company of the January 23, 2001, contract for the diversion of up to 
1,420 acre-feet per year of Arizona fourth-priority water. 

� March 27, 2003, Assignment and Amendment No. 1 of Contract  
No. 5-07-30-W0065, Ansel Gary Hall, Lula DeAnn Westover, 
Cheree Dawn Emery, Max Arave Hall, Bennie Reed Hall, and 
Vicky Jeanne Shoopman assignment to Gary J. and Barbara J. Pasquinelli 
of Contract No. 5-07-30-W0065 dated February 11, 1986, and the 
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reduction of the entitlement under that contract by 24 acre-feet per year of 
Arizona fourth-priority water.  The Gary J. and Barbara J. Pasquinelli 
entitlement, as modified, is then for the diversion of up to 486 acre-feet 
per year of Arizona fourth-priority water.  

� September 4, 2003, Contract No. 01-XX-30-W0398, George Ogram, for 
the diversion of up to 480 acre-feet per year of Arizona fourth-priority 
water. 

� September 2, 2004, Contract No. 7-07-30-W0358, Arizona State Land 
Department, for the diversion of up to 1,534 acre-feet per year of Arizona 
fourth-priority water. 

� December 14, 2004, Amendment No. 2 to Contract No. 2-07-30-W0028, 
CVIDD, to reduce CVIDD’s entitlement by 11,994 acre-feet of Arizona 
fourth-priority water, by 1,500 acre-feet of unused Arizona entitlement, 
and by 2,000 acre-feet of surplus water to allow for partial assignment to 
the Hopi Tribe and to MCWA.  The CVIDD entitlement, as modified, is 
then for the diversion of up to 12,126 acre-feet per year of Arizona fourth-
priority water, up to 1,500 acre-feet per year of unused Arizona 
entitlement, and up to 2,000 acre-feet per year of surplus water.   

� December 14, 2004, Contract No. 04-XX-30-0432, Hopi Tribe, for the 
diversion of up to 5,997 acre-feet per year of Arizona fourth-priority 
water, up to 750 acre-feet per year of unused Arizona entitlement, and up 
to 1,000 acre-feet per year of surplus water, assigned from CVIDD. 

� December 14, 2004, Contract No. 04-XX-30-W0431, MCWA, contract 
for the diversion of up to 5,997 acre-feet per year of Arizona fourth-
priority water, up to 750 acre-feet per year of unused Arizona entitlement, 
and up to 1,000 acre-feet per year of surplus water, assigned from CVIDD. 

� May 16, 2005, Amendment No. 2 to Contract No. 9-07-30-W0203, 
Golden Shores Water Conservation District, to further redistribute the 
allocation between the lands within the district boundaries and certain 
private lands outside the district boundaries, with the allocation for 
adjacent State lands unchanged, and with the quantity of the district’s 
entitlement unchanged.  

� July 1, 2005, Contract No. 01-XX-30-W0402, Ogram Boys Enterprises, 
Inc., for the diversion of up to 924 acre-feet per year of Arizona fourth-
priority water. 

� August 3, 2005, Assignment No. 2 of Contract No. 4-07-30-W0052, 
Holpal, a California limited partnership, assignment to First American 
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Title Insurance Agency of Mohave, Incorporated of March 20, 1984, 
contract for PPR No. 11 for up to 1,050 acre-feet per year. 

� August 12, 2005, Contract No. 04-XX-30-W0433, North Baja Pipeline, 
LLC, for a change in type of use of water; and to supersede and replace 
Contract No. 5-07-30-W0066 with Jamar Produce Corporation, dated 
December 3, 1984, and assigned to North Baja Pipeline, LLC on July 11, 
2001. The North Baja Pipeline, LLC entitlement, as modified, is for the 
diversion of up to 408 acre-feet per year for irrigation use and up to 
72 acre-feet per year of domestic use for a total entitlement of up to 
480 acre-feet per year of Arizona fourth-priority water. 

� December 20, 2005, Assignment No. 1 of Contract No. 5-07-30-W0057, 
Dulin Farms assignment to Jessen Family Limited Partnership for the 
diversion of up to 1,080 acre-feet per year of Arizona fourth-priority water 
from the October 24, 1984, contract; and Dulin Farms assignment to 
CHACHA, LLC for the diversion of up to 936 acre-feet per year of 
Arizona fourth-priority water, from the October 24, 1984, contract. 

� February 8, 2006, Contract No. 03-XX-30-W0419, City of Somerton, for 
the diversion of up to 750 acre-feet per year of Arizona fourth-priority 
water. 

� February 17, 2006, Contract No. 05-XX-30-W0446, Beattie Farms 
Southwest, for the diversion of up to 1,110 acre-feet per year of Arizona 
fourth-priority water. 

� April 11, 2006, Amendment No. 3 to Contract No. 9-07-30-W0203, 
Golden Shores Water Conservation District, to further redistribute the 
allocation between the lands within the district boundaries and certain 
private lands outside the district boundaries, with the allocation for 
adjacent State lands unchanged, and with the quantity of the district’s 
entitlement unchanged.  

� June 30, 2006, Amendment No. 3 to Contract No. 2-07-30-W0028, 
CVIDD, to transfer 60 acre-feet of Arizona fourth-priority water to Cibola 
Resources, LLC and to decrease CVIDD’s entitlement by an equivalent 
amount.  The CVIDD entitlement, as modified, is then for the diversion of 
up to 12,066 acre-feet per year of Arizona fourth-priority water, up to 
1,500 acre-feet per year of unused Arizona entitlement, and up to 
2,000 acre-feet per year of surplus water. 

� June 30, 2006, Contract No. 06-XX-30-W0449, Cibola Resources, LLC, 
for the diversion of up to 60 acre-feet per year of Arizona fourth-priority 
water assigned from CVIDD.   
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� October 25, 2006, Contract No. 06-XX-30-W0449, Assignment and 
Transfer, Cibola Resources, LLC assignment and transfer to B&F 
Investment, LLC of the entitlement to divert up to 60 acre-feet per year of 
Arizona fourth-priority water under Contract No. 06-XX-30-W0449, dated 
June 30, 2006. 

� October 25, 2006, Contract No. 06-XX-30-W0453, B&F Investment, 
LLC, for the diversion of up to 60 acre-feet per year of Arizona fourth-
priority water, recognizing the assignment and transfer to B&F 
Investment, LLC, of the Cibola Resources entitlement under Contract 
No. 06-XX-30-W0449, dated June 30, 2006; to provide for a change in 
type of use, place of use, and point of diversion; and to supersede and 
replace Contract No. 06-XX-30-W0449. 

� December 21, 2006, Contract No. 06-XX-30-W0450, Fisher’s Landing 
Water and Sewer Works, LLC, for the diversion of up to 53 acre-feet per 
year of Arizona fourth-priority water. 

� March 16, 2007, Contract No. 05-XX-30-W0444, Brooke Water Company 
L.L.C. to increase its existing entitlement by an additional 120 acre-feet of 
Arizona fourth-priority water; and to supersede and replace Contract 
No. 4-07-30-W0042, dated November 9, 1983.  The Brooke Water 
Company L.L.C. entitlement, as modified, is then for the diversion of up 
to 440 acre-feet per year of Arizona fourth-priority water, and for PPR 
No. 9 for up to 360 acre-feet per year of water. 

� June 22, 2007, Amendment No. 1 to Contract No. 5-07-30-W0320, 
MCWA, to add 3,500 acre-feet of Arizona fourth-priority water to 
MCWA’s entitlement under the December 12, 1995, contract and to 
partially quantify MCWA’s previously unquantified entitlements to 
unused Arizona entitlement and Arizona surplus water under that contract.  
The MCWA entitlement under this contract, as modified, is then for a 
diversion of up to 18,500 acre-feet per year of Arizona fourth-priority 
water, and as determined upon request, but not less than 750 acre-feet per 
year of unused Arizona entitlement, and as determined upon request, but 
not less than 1,000 acre-feet per year of surplus water. 

� July 6, 2007, Amendment No. 1 to Contract No. 04-XX-30-W0431, 
MCWA, to allow MCWA to use its existing entitlement under this 
contract within two contract service areas, subject to certain terms and 
conditions. The MCWA entitlement under this contract is for the 
diversion of up to 5,997 acre-feet per year of Arizona fourth-priority 
water, up to 750 acre-feet per year of unused Arizona entitlement, and up 
to 1,000 acre-feet of surplus water per year. 
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� August 14, 2007, Supplement No. 1 to Contract No. 14-06-W-245, 
Amendment No. 1, CAWCD, to enable CAWCD to fulfill its Central 
Arizona Groundwater Replenishment District function, an entitlement of 
up to 7,746 acre-feet of CAP M&I water per year assigned to CAWCD by 
CAP subcontractors (944 acre-feet from Sunrise Water Company, 
157 acre-feet from West End Water Company, 4,760 acre-feet from 
Litchfield Park Service Company; and 1,885 acre-feet from New River 
Utility Company). 

� September 25, 2007, Amendment No. 2 to Contract No. 04-XX-30-
W0431, MCWA, to assign to Arizona Game and Fish Commission the 
diversion of 1,419 acre-feet per year of Arizona fourth-priority water, 
750 acre-feet per year of unused Arizona entitlement, and 1,000 acre-feet 
per year of surplus water and to reduce the MCWA entitlement by 
equivalent amounts. The MCWA entitlement under this contract, as 
modified, is then for the diversion of up to 4,578 acre-feet per year of 
Arizona fourth-priority water. 

� September 25, 2007, Contract No. 07-XX-30-W0509, Arizona Game and 
Fish Commission, for the diversion of up to 1,419 acre-feet per year of 
Arizona fourth-priority water (of which 119 acre-feet is for Federal lands) 
and up to 750 acre-feet per year of unused Arizona entitlement, and up to 
1,000 acre-feet per year of surplus water, assigned from MCWA Contract 
No. 04-XX-30-W0431. 

� September 27, 2007, Contract No. 06-XX-30-W0448, JRJ Partners, L.L.C. 
(formerly Jessen Family Limited Partnership), for the diversion of up to 
1,080 acre-feet per year of Arizona fourth-priority water, assigned to 
Jessen Family Limited Partnership by Dulin Farms on December 20, 2005 
from Contract No. 5-07-30-W0057. 

� November 30, 2007, Amendment No. 2 to Contract No. 14-06-W-245, 
CAWCD, to conform the contract to the Arizona Water Settlements Act. 

� June 9, 2008, Amendment No. 1 to Contract No. 04-XX-30-W0432, 
Hopi Tribe, to assign and transfer 50 acre-feet per year of Arizona fourth-
priority water to Springs del Sol Domestic Water Improvement District 
and to reduce the Hopi Tribe entitlement by an equivalent amount.  The 
Hopi Tribe entitlement, as modified, is then for the diversion of up to 
5,947 acre-feet per year of Arizona fourth-priority water, up to 750 acre-
feet per year of unused Arizona entitlement, and up to 1,000 acre-feet 
per year of surplus water. 

� June 9, 2008, Amendment No. 3 to Contract No. 04-XX-30-W0431, 
MCWA, to assign and transfer 50 acre-feet per year of Arizona fourth-
priority water to Springs del Sol Domestic Water Improvement District 
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and to decrease MCWA’s entitlement by an equivalent amount.  The 
MCWA entitlement under this contract, as modified, is then for the 
diversion of up to 4,528 acre-feet per year of Arizona fourth-priority 
water. 

� June 9, 2008, Contract No. 08-XX-30-W0524, Springs del Sol Domestic 
Water Improvement District, for the diversion of up to 100 acre-feet per 
year of Arizona fourth-priority water, of which 50 acre-feet per year was 
assigned and transferred from the Hopi Tribe Contract No. 04-XX-30-
W0432 and 50 acre-feet per year was assigned and transferred from the 
MCWA Contract No. 04-XX-30-W0431. 

� June 10, 2008, Amendment No. 4 to Contract No. 04-XX-30-W0431, 
MCWA, to assign and transfer 50 acre-feet of Arizona fourth-priority 
water to La Paz County and to decrease MCWA’s entitlement by an 
equivalent amount. The MCWA entitlement under this contract, as 
modified, is then for the diversion of up to 4,478 acre-feet per year of 
Arizona fourth-priority water. 

� June 10, 2008, Amendment No. 5 to Contract No. 04-XX-30-W0431, 
MCWA, to assign and transfer 200 acre-feet of Arizona fourth-priority 
water to La Paz County and to decrease MCWA’s entitlement by an 
equivalent amount. The MCWA entitlement under this contract, as 
modified, is then for the diversion of up to 4,278 acre-feet per year of 
Arizona fourth-priority water. 

� June 10, 2008, Amendment No. 2 to Contract No. 04-XX-30-W0432, 
Hopi Tribe, to assign and transfer 50 acre-feet per year of Arizona fourth-
priority water to La Paz County and to decrease the Hopi Tribe’s 
entitlement by an equivalent amount.  The Hopi Tribe entitlement, as 
modified, is then for the diversion of up to 5,897 acre-feet per year of 
Arizona fourth-priority water, up to 750 acre-feet per year of unused 
Arizona entitlement, and up to 1,000 acre-feet per year of surplus water. 

� June 10, 2008, Amendment No. 3 to Contract No. 04-XX-30-W0432, 
Hopi Tribe, to assign and transfer 200 acre-feet per year of Arizona 
fourth-priority water to La Paz County and to decrease the Hopi Tribe’s 
entitlement by an equivalent amount.  The Hopi Tribe entitlement, as 
modified, is then for the diversion of up to 5,697 acre-feet per year of 
Arizona fourth-priority water, up to 750 acre-feet per year of unused 
Arizona entitlement, and up to 1,000 acre-feet per year of surplus water. 

� June 10, 2008, Contract No. 08-XX-30-W0530, La Paz County, for the 
diversion of up to 100 acre-feet per year of Arizona fourth-priority water, 
of which 50 acre-feet per year was assigned and transferred from the 
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Hopi Tribe Contract No. 04-XX-30-W0432 and 50 acre-feet per year was 
transferred from the MCWA Contract No. 04-XX-30-W0431. 

� June 10, 2008, Amendment No. 1 to Contract No. 08-XX-30-W0530, 
La Paz County, to increase its entitlement by 400 acre-feet to reflect 
additional assigned and transferred water, of which 200 acre-feet per year 
was from Hopi Tribe Contract No. 04-XX-30-W0432 and 200 acre-feet 
per year was from the MCWA Contract No. 04-XX-30-W0431.  The 
La Paz County entitlement, as modified, is then for the diversion of up to 
500 acre-feet per year of Arizona fourth-priority water. 

� September 4, 2008, Amendment No. 4 to Contract No. 2-07-30-W0028, 
CVIDD, to assign 2,700 acre-feet of Arizona fourth-priority water to 
Arizona Recreational Facilities, LLC, and to decrease CVIDD’s 
entitlement by an equivalent amount.  The CVIDD entitlement, as 
modified, is then for the diversion of up to 9,366 per year acre-feet of 
Arizona fourth-priority water, up to 1,500 acre-feet per year of unused 
Arizona entitlement, and up to 2,000 acre-feet per year of surplus water. 

� September 4, 2008, Contract No. 07-XX-30-W0517, Arizona Recreational 
Facilities, LLC, for the diversion of up to 2,700 acre-feet per year of 
Arizona fourth-priority water assigned from CVIDD. 

� October 6, 2008, Amendment No. 2 to Contract No. 1-07-30-W0021, 
WMIDD, to increase by 7,000 acre-feet the amount of water in the 
WMIDD entitlement which may be put to domestic use under the July 17, 
1981, contract, as amended.  The WMIDD entitlement, as modified, is 
then for 278,000 acre-feet per year of consumptive use, of which up to 
12,000 acre-feet per year may be delivered by WMIDD for domestic use. 

� October 9, 2008, Amendment No. 4 to Contract No. 04-XX-30-W0432, 
Hopi Tribe, to assign and transfer 1,419 acre-feet of Arizona fourth-
priority water to the Arizona Game and Fish Commission and to reduce 
the Hopi Tribe’s entitlement by an equivalent amount.  The Hopi Tribe 
entitlement, as modified, is then for the diversion of up to 4,278 acre-feet 
per year of Arizona fourth-priority water, up to 750 acre-feet per year of 
unused Arizona entitlement, and up to 1,000 acre-feet per year of surplus 
water. 

� October 9, 2008, Amendment No. 1 to Contract No. 07-XX-30-W0509, 
Arizona Game and Fish Commission, to increase the Commission’s 
entitlement by 1,419 acre-feet of Arizona fourth-priority water to reflect 
water assigned and transferred from the Hopi Tribe.  The Commission 
entitlement, as modified, is then for up to 2,838 acre-feet per year of 
fourth-priority water (of which 119 acre-feet is for Federal lands) and up 
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to 750 acre-feet per year of unused Arizona entitlement, and up to 
1,000 acre-feet per year of surplus water. 

Secretarial Reservations in Arizona 
During the period from 1979 through 2008, the United States executed several 
Secretarial reservations of Colorado River water within the State of Arizona, 
including: 

� September 29, 1981, reservation by the Secretary of the consumptive use 
of up to 1,280 acre-feet per year of Arizona fourth-priority water for use 
on federally owned lands in Arizona administered by the Bureau of Land 
Management (BLM).  The water is for outdoor recreational purposes, 
including culinary, sanitary, and related uses. 

� November 24, 1982, reservation by the Secretary of the lesser of the 
diversion of up to 34,500 acre-feet or the consumptive use of up to 
16,793 acre-feet per year of Arizona second-priority water.  The water is 
for the Cibola National Wildlife Refuge. 

� April 27, 1987, reservation by the Secretary of the consumptive use of up 
to 1,930 acre-feet per year of Arizona fourth-priority water for use on 
federally owned lands in Arizona administered by BLM.  The water is for 
culinary, sanitary, and related nonagricultural domestic uses. 

� June 13, 2000, United States Department of the Interior BLM, interagency 
agreement for the consumptive use of up to 4,010 acre-feet per year of 
Arizona fourth-priority water pursuant to Secretarial Reservations dated 
August 30, 1973 (800 acre-feet per year), September 29, 1981 (1,280 acre-
feet per year), and April 27, 1987 (1,930 acre-feet per year). 

� November 29, 2000, reservation by the Secretary of the diversion of up to 
100 acre-feet per year of water for use by Reclamation at Davis Dam and 
its facilities. 

State of California Post-1978 Annual Water Entitlements 

The priority system used for the delivery of Colorado River water within the State 
of California is set forth in the Seven-Party Agreement and incorporated into 
Federal regulations and into the Secretary’s water delivery contracts, as discussed 
earlier in this chapter.  The California priority system is illustrated earlier in this 
chapter in Table 6-2. 
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Colorado River Water Delivery Contract Actions in California 
During the period from 1979 through 2008, the United States entered into several 
contracts with entities within the State of California with regard to Colorado River 
water deliveries, including: 

� July 5, 1985, Contract No. 5-07-30-W0091, City of Needles, for the 
delivery of up to 10,000 acre-feet per year of surplus Colorado River 
flows. 

� May 8, 1986, Contract No. 6-07-30-W0139, Margaret T. Sherman, PPR 
contract for the diversion of up to 23.9305 acre-feet of water per year 
pursuant to PPR No. 38. 

� May 14, 1986, Contract No. 6-07-30-W0138, James R. Bly, PPR contract 
for the diversion of up to 3.1217 acre-feet of water per year pursuant to 
PPR No. 38. 

� September 19, 1986, Contract No. 6-07-30-W0140, Edward W. and 
Deborah F. Glynn, PPR contract for the diversion of up to 0.8404 acre-feet 
of water per year pursuant to PPR No. 38. 

� September 19, 1986, Contract No. 6-07-30-W0136, William H. and Hazel 
I. Lindeman, PPR contract for the diversion of up to 0.2586 acre-feet of 
water per year pursuant to PPR No. 38. 

� September 19, 1986, Contract No. 6-07-30-W0137, Wilbur G. and Carroll 
D. Schroeder, PPR contract for the diversion of up to 12.0068 acre-feet of 
water per year pursuant to PPR No. 38. 

� September 29, 1986, Contract No. 6-07-30-W0143, Kenneth C. and Joan 
C. Wetmore, PPR contract for the diversion of up to 5.3938 acre-feet of 
water per year pursuant to PPR No. 38. 

� October 16, 1986, Contract No. 6-07-30-W0145, Mark M. and Judith K. 
Wetmore, PPR contract for the diversion of up to 9.2544 acre-feet of water 
per year pursuant to PPR No. 38. 

� February 20, 1987, Contract No. 7-07-30-W0149, Jack D. Brown, PPR 
contract for the diversion of up to 2.3459 acre-feet of water per year 
pursuant to PPR No. 38. 

� February 23, 1987, Contract No. 7-07-30-W0153, Jerry O. and Delores P. 
Williams, PPR contract for the diversion of up to 1.1360 acre-feet of water 
per year pursuant to PPR No. 38. 
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� March 6, 1987, Contract No. 7-07-30-W0150, CVWD, for the delivery of 
up to 100,000 acre-feet per year of surplus Colorado River flows. 

� June 26, 1987, Contract No. 7-07-30-W0158, Hallise L. Dickman, 
Donald E. Dickman, Myrville D. Early, Guy Grannis, Vera M. Grannis, 
Loren D. Grannis, and Charlotte L. Grannis, PPR contract for the 
diversion of up to 180 acre-feet of water per year pursuant to PPR No. 32. 

� September 4, 1987, Contract No. 7-07-30-W0172, Michael O. and 
Linda Andrews, PPR contract for the diversion of up to 0.9236 acre-feet of 
water per year pursuant to PPR No. 38. 

� September 9, 1987, Contract No. 7-07-30-W0171, MWD, for the delivery 
of up to 180,000 acre-feet per year of surplus Colorado River flows. 

� September 17, 1987, Contract No. 7-07-30-W0176, Jerome D. and 
Martha A. Carney, PPR contract for the diversion of up to 0.4525 acre-feet 
of water per year pursuant to PPR No. 38. 

� March 30, 1988, Contract No. 8-07-30-W0185, Dorothy L. Andrade, PPR 
contract for the diversion of up to 1.8472 acre-feet of water per year 
pursuant to PPR No. 38. 

� April 13, 1988, Contract No. 8-07-30-W0187, Picacho Development 
Corporation and California Department of Parks and Recreation, PPR 
contract for the diversion of up to 120 acre-feet of water per year pursuant 
to PPR No. 31. 

� October 15, 1991, Contract No. 4-07-30-W0053, Yuma Associates Ltd., 
and Winterhaven Water District, PPR contract for the diversion of up to 
262.8 acre-feet of water per year pursuant to PPR No. 29. 

� July 5, 1994, Assignment No. 1 of Contract No. 6-07-30-W0139, 
Margaret T. Sherman assignment to Sunmor Properties, Inc., of contract 
dated May 8, 1986, for the diversion of up to 23.9305 acre-feet of water 
per year pursuant to PPR No. 38. 

� July 22, 1996, Contract No. 6-07-30-W0342, William F. and 
Dorothy S. West, PPR contract for the diversion of up to 0.8774 acre-feet 
of water per year pursuant to PPR No. 38. 

� August 26, 1999, Interagency Agreement No. 6-07-30-W0351, 
Department of the Navy, contract for the diversion of up to 25 acre-feet 
per year of surplus water and/or unused apportionment water. 
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� February 25, 2000, Assignment No. 1 of Contract No. 7-07-30-W0158, 
Hallise L. Dickman, Donald E. Dickman, Myrville D. Early, Guy Grannis, 
Vera M. Grannis, Loren D. Grannis, and Charlotte L. Grannis assignment 
to Sonny Gowan of the June 26, 1987, contract for the diversion of up to 
180 acre-feet of water per year pursuant to PPR No. 32. 

� October 10, 2003, IID, CVWD, MWD, and SDCWA, Colorado River 
Water Delivery Agreement:  Federal Quantification Settlement 
Agreement, capping certain entitlements and effecting Colorado River 
water transfers within California for a period of time.  Discussed earlier in 
this chapter. 

� October 10, 2003, MWD, CVWD, IID, SDCWA, the La Jolla, Pala, 
Pauma, Rincon, and San Pasqual Bands of Mission Indians, the San Luis 
Rey Indian Water Authority, the City of Escondido, and Vista Irrigation 
District, Allocation Agreement, allocating water conserved from the lining 
of portions of the All-American Canal and the Coachella Canal.  
Discussed earlier in this chapter. 

� October 27, 2004, Assignment No. 1 of Contract No. 6-07-30-W0342, 
William F. and Dorothy S. West assignment to Ronald E. and 
Shannon L. Williamson of contract dated July 22, 1996.  Contract is for 
the diversion of up to 0.8774 acre-feet of water per year pursuant to PPR 
No. 38. 

� February 16, 2005, Assignment No. 2 of Contract No. 6-07-30-W0342, 
Ronald E. and Shannon L. Williamson assignment to Kendell M. Perrett, 
of contract dated July 22, 1996, previously assigned to the Williamsons on 
October 27, 2004. Contract is for the diversion of up to 0.8774 acre-feet 
of water per year pursuant to PPR No. 38. 

� April 3, 2006, Contract No. 05-XX-30-W0445, City of Needles, PPR 
contract to recognize the City of Needles’ right to utilize PPR No. 43 for 
the diversion of up to 1,500 acre-feet of water per year or the consumptive 
use of up to 950 acre-feet per year, whichever is less, pursuant to PPR 
No. 43. 

� December 1, 2006, Contract No. 06-XX-30-W0454, Rudy J. Leon and 
Helen V. Thomas, PPR contract for the diversion of up to 1.7086 acre-feet 
of water per year pursuant to PPR No. 38. 

� March 16, 2007, Amendment No. 1 to Contract No. 05-XX-30-W0445, 
City of Needles, to reflect the assignment of PPR No. 44 from Atchison, 
Topeka and Santa Fe Railroad Company to the City of Needles, which 
increased the City of Needles’ entitlement by a diversion quantity of up to 
1,260 acre-feet of water per year or the consumptive use of up to 273 acre-
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feet of water per year, whichever is less.  The contract as amended then 
provided for a diversion entitlement of up to 2,760 acre-feet of water per 
year or a consumptive use entitlement of up to 1,223 acre-feet of water per 
year, whichever is less. 

� December 13, 2007, Contract No. 07-XX-30-W0518, IID, Delivery 
Agreement, for Intentionally Created Surplus under the 2007 Interim 
Guidelines. 

� December 13, 2007, Contract No. 07-XX-30-W0519, MWD, Delivery 
Agreement, for Intentionally Created Surplus under the 2007 Interim 
Guidelines. 

� May 28, 2008, Assignment No. 1 of Contract No. 6-07-30-W0138, 
Charles E. Bly (successor-in-interest to James R. Bly) assignment to 
Ronnie Herndon and Linda Herndon for up to 0.4527 acre-feet of water 
per year pursuant to PPR No. 38 and assignment to Gordon Family Trust 
and Danduran Family Revocable Living Trust for up to 2.669 acre-feet of 
water per year, with each assignment from the May 14, 1986, contract 
contingent upon the assignees entering into PPR contracts within 1 year of 
the effective date of the assignment. 

� September 15, 2008, Assignment No. 1 of Contract 6-07-30-W0136, 
Hazel I. Lindeman (successor-in-interest to William H. Lindeman) 
assignment to Jerry D. Williams, Deloris P. Williams, Jerry O. Williams, 
assignment of September 19, 1986 contract for diversion of up to 
.2587 acre-feet of water per year pursuant to PPR No. 38. 

� October 7, 2008, Contract No. 08-XX-30-W0527, Gordon Family Trust, 
Danduran Trust B, PPR contract for the diversion of up to .2586 acre-feet 
of water per year pursuant to PPR No. 38. 

Secretarial Reservations in California 
During the period from 1979 through 2008, the United States executed one 
Secretarial reservation of Colorado River water within the State of California: 

� January 20, 2000, Agreement No. 8-07-30-W0374, BLM, interagency 
agreement for up to 1,000 acre-feet per year of surplus water pursuant to 
Secretarial Reservation dated August 30, 1973. 

State of Nevada Post-1978 Annual Water Entitlements 

The priority system used for the delivery of Colorado River water within the State 
of Nevada as of December 31, 2008, is illustrated in Table 6-4. 
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Priority Rights to be Satisfied1 Basis of Entitlement 

First Present Perfected Rights: 
Fort Mojave Indian Reservation (12,534 afy2) 
Lake Mead National Recreation Area (Diversion = 

 500 afy or CU = 300 afy) 

PPR3 No. 81 AZ v. CA 
PPR No. 82 AZ v. CA

Second 
Perfected Rights: 
Lake Mead National Recreation Area (in amount as 

 required - 1,500 afy estimated) 
Perfected Right – AZ v. CA 

Third City of Boulder City, Nevada (amount as authorized by  
 decree, statute, and contract) 

Perfected Right – AZ v. CA
Contract No. 14-06-300-978 

Fourth 
(co-equal) 

Basic Water Company (formerly Basic Management, 
 Inc) (8,608 afy)  

City of Henderson (15,878 afy) 
SNWA4 (14,550 afy) 

Contract No. 14-06-300-2083 

Contract No. 0-07-30-W0246 
Contract No. 2-07-30-W0266 

Fifth Lakeview Company (reduced to 0 afy) 
Pacific Coast Building Products (928 afy) 

Contract No.14-06-300-1523 
Contract No. 5-07-30-W0089 

Sixth Las Vegas Valley Water District (15,407 afy) Contract No. 14-06-300-2130 
Seventh Reclamation (300 afy) 

Nevada Department of Wildlife (formerly Nevada 
 Department of Fish and Game) (CU 25 afy) 

SNWA (4,000 afy) 
SNWA (10 afy) 

Secretarial Reservation 
Contract No. 14-06-300-2405

Contract No. 7-07-30-W0004 
Contract No. 9-07-30-W0011 

Eighth SNWA – Robert B. Griffith Project (299,000 afy, includes 
 the 4,000 afy in the Seventh Priority, plus system
 loss 9,000 afy) 

Big Bend Water District (10,000 afy) 
SNWA (balance of State apportionment, unused 

 and surplus) 
Any contract for a well drawing Colorado River water 

 executed under the conditions provided for in
 Contract No. 2-07-30-W0266, Article 22(a) 

Contract No. 7-07-30-W0004

Contract No. 2-07-30-W0269 
Contract No. 2-07-30-W0266

Contract No. 2-07-30-W0266

Ninth Any contracts for the delivery of Colorado River water 
 dated after the March 2, 1992, SNWA contract 

1Unless otherwise stated, all quantities are stated in terms of diversion.  
2Acre-feet per year 
3Present Perfected Right 
4Southern Nevada Water Authority 

Consumptive use is abbreviated CU. 
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Colorado River Water Delivery Contract Actions in Nevada 
The United States is a party to the following contracts relating to Colorado River 
entitlements within the State of Nevada. Depending on the nature and date of the 
contract, either CRCN or SNWA, or both, are also parties.  For contracts entered 
into prior to December 29, 1995, the State of Nevada participated in an approving 
role. During the period from 1979 through 2008, the United States entered into 
several contracts with entities within the State of Nevada with regard to 
Colorado River water deliveries, including: 
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� November 12, 1981, Contract No. 1-07-30-W0022, State of Nevada, 
amendment to the March 30, 1942, contract to provide for the delivery of 
4 percent of surplus water. Discussed earlier in this chapter.  

� November 8, 1983, Contract No. 4-07-30-W0041, State of Nevada, to, 
among other things, provide that the State of Nevada may subcontract with 
other entities for the delivery of up to 10,000 acre-feet of water per year.  
Discussed earlier in this chapter. The State then subcontracted with 
Big Bend Water District on November 9, 1983, for the delivery of up to 
10,000 acre-feet of water per year. 

� June 19, 1985, Pacific Coast Building Products, Inc., Contract No. 5-07-
30-W0089, for the delivery of up to 928 acre-feet of water per year, and to 
supersede and replace Contract No. 14-06-300-1518, dated April 9, 1965. 

� May 22, 1990, Amendment No. 1 to Contract No. 14-06-300-2083, Basic 
Management, Inc. (BMI), Chemstar Corporation, Titanium Metals 
Corporation of America, Kerr-McGee Chemical Corporation, Pioneer 
Chlor Alkali Company, Inc., among other things, to effect the assignment 
and transfer of a portion of the BMI contract water delivery entitlement 
(15,878 acre-feet) to the City of Henderson and reduce the remaining BMI 
entitlement to up to 23,158 acre-feet of water per year. 

� May 22, 1990, Contract No. 0-07-30-W0246, City of Henderson, contract 
for the delivery of up to 15,878 acre-feet of water per year, transferred 
from BMI et al. 

� March 2, 1992, Contract No. 2-07-30-W0269, Big Bend Water District, 
for the delivery of up to 10,000 acre-feet per year of Colorado River water 
for the district and to create a direct relationship among the United States, 
the State of Nevada, and Big Bend Water District with respect to delivery 
of this water, replacing a November 9, 1983, contract between Big Bend 
Water District and the State of Nevada for the delivery of up to 
10,000 acre-feet per year of Colorado River water. 

� March 2, 1992, Amendment No. 1 to Contract No. 4-07-30-W0041, State 
of Nevada, amendatory, supplementary, and restating contract that, among 
other things: (1) amends, supplements, and restates in its entirety the 
March 30, 1942, contract; and (2) supersedes the supplemental contract to 
the March 30, 1942, contract, dated January 3, 1944, the amendatory 
contract dated November 12, 1981, and the amendatory and 
supplementary contract dated November 8, 1983.  Discussed earlier in this 
chapter. 

� March 2, 1992, Amendment No. 1 to Contract No. 7-07-30-W0004, State 
of Nevada, for the diversion of up to 299,000 acre-feet per year of 
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Colorado River water through the Robert B. Griffith Water Project plus 
system losses not to exceed 9,000 acre-feet per year.  Discussed earlier in 
this chapter. 

� March 2, 1992, Contract No. 2-07-30-W0266, SNWA, for the remainder 
of Nevada’s apportionment and surplus entitlement for use in Nevada.  
Discussed earlier in this chapter. 

� March 2, 1992, Amendment No. 1 to Contract No. 14-06-300-2130, 
Las Vegas Valley Water District, to provide additional delivery points for 
the existing entitlement for the delivery of up to 15,407 acre-feet of water 
per year, and to supersede and replace the September 22, 1969 contract. 

� March 2, 1992, Supplement No. 2 to Contract No. 14-06-300-978, 
Boulder City, to provide additional points of diversion for the city’s 
existing entitlement for the delivery of up to 5,876 acre-feet of water per 
year. 

� August 19, 1993, Amendment No. 1 to Contract No. 2-07-30-W0269, 
Big Bend Water District, for the delivery of up to 10,000 acre-feet of 
water per year, and to supersede and replace the March 2, 1992, contract. 

� August 19, 1993, Amendment No. 1 to Contract No. 0-07-30-W0246, 
City of Henderson, to provide for additional delivery points for the city’s 
existing entitlement for the delivery of up to 15,878 acre-feet of water per 
year, and to supersede and replace the May 22, 1990, contract. 

� August 19, 1993, Supplement No. 3 to Contract No. 14-06-300-978, 
Boulder City, to provide additional points of diversion for the city’s 
existing entitlement for the delivery of up to 5,876 acre-feet of water per 
year. 

� November 17, 1994, Amendment No. 2 to Contract No. 14-06-300-2083, 
Basic Water Company (formerly BMI), Chemstar Lime Company, 
Titanium Metals Corporation of America, Kerr-McGee Chemical 
Corporation, and Pioneer Chlor Alkali Company, Inc., among other things, 
to effect the assignment and transfer of 14,550 acre-feet per year of their 
entitlement to SNWA and to reduce the contract entitlement by an 
equivalent amount. The Basic Water Company et al. entitlement, as 
modified, is then for the delivery of up to up to 8,608 acre-feet of water 
per year. 

� November 17, 1994, Amendment No. 1 to Contract No. 2-07-30-W0266, 
SNWA, to preserve the priority date of the 14,550 acre-feet of water per 
year assigned from BMI et al. to SNWA, and to supersede and replace the 
March 2, 1992, contract. 
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� December 29, 1995, Assignment No. 1 of Contract No. 7-07-30-W0004, 
SNWA, approval by the United States of the assignment of rights and 
duties under the contract from the State of Nevada and the Colorado River 
Commission of Nevada to SNWA. 

� July 3, 2001, Amendment No. 2 to Contract No. 7-07-30-W0004, SNWA, 
to provide for a new point of diversion, to restate certain provisions, and to 
clarify which provisions of the contract no longer apply after title of the 
Robert B. Griffith Water Project is transferred to SNWA. 

� January 23, 2007, Assignment No. 1 of Contract No. 9-07-30-W0011, 
SNWA, dated November 8, 1978, from the Boy Scouts of America to 
SNWA for the delivery of up to 10 acre-feet of water per year. 

� December 13, 2007, Contract No. 07-XX-30-W0520, SNWA, Delivery 
Agreement, for Intentionally Created Surplus and Developed Shortage 
Supply under the 2007 Interim Guidelines. 

Secretarial Reservations in Nevada 
During the period from 1979 through 2008, the United States executed a 
Secretarial reservation of Colorado River water within the State of Nevada: 

� November 9, 1998, Bureau of Reclamation, Secretarial Reservation for the 
diversion of up to 300 acre-feet of water per year to be used in Nevada at 
Federal facilities or on Federal lands adjacent to the Colorado River.  The 
primary use of water is at Hoover Dam and its visitor facility. 
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69 Fed. Reg. 12202 (March 15, 2004), Colorado River Water Delivery Agreement 
– Implementation Agreement, Inadvertent Overrun and Payback Policy, and 
Related Federal Actions, Colorado River, Arizona, California, and Nevada.  
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DVD Supplement 69. 
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Records of Decision (RODs) 
Secretary of the Interior, October 10, 2003, Record of Decision, Colorado River 
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Contracts and Agreements 
State of Arizona contracts and agreements.  Selectively included, as specified 
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State of California contracts and agreements.  Selectively included, as specified 
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State of Nevada contracts and agreements.  Selectively included, as specified 
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Agreement Requesting the Division of Water Resources of the State of California 
to Apportion California’s Share of the Waters of the Colorado River Among the 
Various Applicants and Water Users Therefrom in the State, Consenting to Such 
Apportionments, and Requesting Similar Apportionments by the Secretary of the 
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Irrigation District, Coachella Valley County Water District [now Coachella 
Valley Water District], The Metropolitan Water District of Southern California, 
City of Los Angeles, City of San Diego, and County of San Diego, August 18, 
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Metropolitan Water District of Southern California.  Appendix 15. 

Seven-Party Agreement, executed by Palo Verde Irrigation District w/ reservation 
of right, August 18, 1931. DVD Supplement 54. 

Contract for Delivery of Water, between the United States and the State of 
Nevada and its Colorado River Commission, March 30, 1942.  DVD 
Supplement 82. 
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Supplemental Contract for Delivery of Water, between the United States and the 
State of Nevada and its Colorado River Commission, January 3, 1944.  DVD 
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Contract for Delivery of Water, between the United States and the State of 
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Appendix 12. 
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States and the Central Arizona Water Conservation District, December 15, 1972 
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Water, between the United States of America and the State of Nevada acting 
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of Colorado River Water, between the United States of America and the State of 
Nevada and the Colorado River Commission of Nevada, November 8, 1983.  
DVD Supplement 85. 

Amendatory, Supplementary, and Restating Contract With the State of Nevada for 
the Delivery of Colorado River Water, among the United States of America and 
the State of Nevada and its Colorado River Commission, March 2, 1992.  DVD 
Supplement 86. 

Amendatory, Supplementary, and Restating Contract Between the United States 
and the State of Nevada for the Delivery of Water and Repayment of Project 
Works, between the United States of America and the State of Nevada and its 
Colorado River Commission, March 2, 1992.  DVD Supplement 87. 

Contract with the Southern Nevada Water Authority, Nevada, for the Delivery of 
Colorado River Water, among the United States of America, the State of Nevada 
and its Colorado River Commission, and the Southern Nevada Water Authority, 
March 2, 1992. DVD Supplement 88. 

Amended and Restated Contract With the Southern Nevada Water Authority, 
Nevada, for the Delivery of Colorado River Water, among the United States of 
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America, the State of Nevada and its Colorado River Commission, and the 
Southern Nevada Water Authority, November 17, 1994.  DVD Supplement 89. 

Assignment Agreement for Amendatory, Supplementary and Restating Contract 
Between the United States and the State of Nevada for the Delivery of Water and 
Repayment of Project Works, Contract No. 7-07-30-W0004, Amendment No. 1, 
dated March 2, 1992, between the State of Nevada and its Colorado River 
Commission, and the Southern Nevada Water Authority, December 29, 1995.  
DVD Supplement 90. 

Key Terms for Quantification Settlement Among the State of California, IID, 
CVWD, and MWD, October 15, 1999.  DVD Supplement 65. 

Storage and Interstate Release Agreement, Contract No. 02-XX-30-W0406, 
among the United States of America, the Arizona Water Banking Authority, 
Southern Nevada Water Authority, and the Colorado River Commission of 
Nevada, December 18, 2002.  Appendix 25. 

Agreement for the Conveyance of Water Among the San Diego County Water 
Authority, the San Luis Rey Settlement Parties, and the United States, October 10, 
2003. DVD Supplement 72. 

Agreement Relating to Supplemental Water Among The Metropolitan Water 
District of Southern California, the San Luis Rey Settlement Parties, and the 
United States, October 10, 2003. DVD Supplement 71. 

Allocation Agreement Among the United States of America, The Metropolitan 
Water District of Southern California, Coachella Valley Water District, Imperial 
Irrigation District, San Diego County Water Authority, and the La Jolla, Pala, 
Pauma, Rincon, and San Pasqual Bands of Mission Indians, the San Luis Rey 
River Indian Water Authority, the City of Escondido, and Vista Irrigation District, 
October 10, 2003. DVD Supplement 66. 

Colorado River Water Delivery Agreement:  Federal Quantification Settlement 
Agreement, among the United States, Imperial Irrigation District, Coachella 
Valley Water District, The Metropolitan Water District of Southern California, 
and the San Diego County Water Authority, October 10, 2003.  Appendix 20. 

Conservation Agreement, among the Bureau of Reclamation, Imperial Irrigation 
District, Coachella Valley Water District, and the San Diego County Water 
Authority, October 10, 2003.  DVD Supplement 68. 

Storage and Interstate Release Agreement, Contract No. 04-XX-30-W0430, 
among the United States, The Metropolitan Water District of Southern California, 
the Southern Nevada Water Authority, and the Colorado River Commission of 
Nevada, October 27, 2004. Appendix 26. 
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Tribe of the Fort Yuma Indian Reservation, the United States of America, 
The Metropolitan Water District of Southern California, Coachella Valley Water 
District, and the State of California, February 14, 2005; Exhibit A to The Special 
Master McGarr’s Approval of Final Settlements and Recommendations to the 
Court, June 14, 2005, Arizona v. California. DVD Supplement 11. 

Letter Agreement for Temporary Re-regulation of Excess Colorado River Flows, 
June 13, 2006, Bureau of Reclamation and Imperial Irrigation District.  
Appendix 22. 

Letter Agreement for Temporary Re-regulation of Excess Colorado River Flows, 
June 14, 2006, Bureau of Reclamation and The Metropolitan Water District of 
Southern California. Appendix 23. 

Letters 
Reclamation to Imperial Irrigation District and The Metropolitan Water District of 
Southern California, re: Agreement for the Implementation of a Water 
Conservation Program and Use of Conserved Water, January 17, 1989.  DVD 
Supplement 63. 

Reclamation to Colorado River Board of California, Bard Water District, 
Coachella Valley Water District, Imperial Irrigation District, The Metropolitan 
Water District of Southern California, Palo Verde Irrigation District, the Quechan 
Tribe of Indians, and the Bureau of Indian Affairs, re:  the California agricultural 
entitlements to Colorado River water, December 10, 1992.  DVD Supplement 64. 

Yuma Irrigation District (YID) to Reclamation, documenting request by YID and 
North Gila Valley Irrigation District on May 22, 1997, for separation of joint 
water entitlement, December 3, 1997.  

Other 
Bureau of Reclamation, Map No. 23000, Colorado River Basin, 1928.  
Appendix 2. 

The Hoover Dam Power and Water Contracts and Related Data (1933), Part I(8). 
On DVD. 

The Hoover Dam Documents 1948, Chapters X, XI and Appendices 1018, 1106, 
and 1211. On DVD. 

Updating the Hoover Dam Documents 1978, Chapters I, II, and X. On DVD. 

Colorado River Board of California, draft Colorado River Water Use Plan, dated 
May 11, 2000. 
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Bureau of Reclamation, Final Administrative Determination of Appropriate and 
Equitable Shares of the Yuma Mesa Division’s Colorado River Water Entitlement 
for the North Gila Valley Unit, the South Gila Valley Unit, and the Mesa Unit of 
the Gila Project in Arizona, December 27, 2001.  Appendix 13. 

Inadvertent Overrun and Payback Policy, October 10, 2003. Appendix 29. 
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CHAPTER 7: UPPER COLORADO RIVER 
COMMISSION 

Introduction 

The Colorado River Compact of 1922 apportions the use of the waters of the 
Colorado River System between the Upper Basin and the Lower Basin.  The 
Upper Colorado River Basin Compact of 1948 divides the water apportioned to 
the Upper Basin among the Upper Basin States.  Article VIII of the Upper 
Colorado River Basin Compact establishes the Upper Colorado River 
Commission (Commission), which marked its 60th anniversary in 2008.  The 
Commission plays a vital role in the management of the Colorado River in the 
Upper Basin and in representing Upper Basin interests in matters involving the 
Lower Basin. 

This chapter discusses the organization and powers of the Commission and the 
Commission’s activities during the period from 1979 through 2008. 

Organization and Activities 

The Commission is composed of one Commissioner representing each of the 
States of the Upper Division, specifically, Colorado, New Mexico, Utah, and 
Wyoming.  State Commissioners are designated or appointed in accordance with 
the laws of each State. The United States may designate a Commissioner if the 
President elects to do so.  The United States Commissioner, if designated, serves 
as the presiding officer. Since formation of the Commission in 1948, the 
President has always designated a United States Commissioner.   

The Upper Colorado River Basin Compact empowers the Commission to study, 
measure, forecast, and report on the water supplies of the Colorado River and its 
tributaries, to make findings relating to the use or depletion of such water in the 
Upper Basin, and to make an annual report to the Governors of the Upper Basin 
States and to the President of the United States describing the activities of the 
Commission for the preceding water year.  

As of December 31, 2008, in annual reports transmitted to the President of the 
United States and the Governors of the Upper Basin States, the Commission 
described its seven principal activities as follows: 

� Research and studies of an engineering and hydrologic nature of various 
facets of the water resources of the Colorado River Basin especially as 
related to operation of the Colorado River reservoirs 
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� Collection and compilation of documents for the legal library relating to 
the utilization of waters of the Colorado River System for domestic, 
industrial and agricultural purposes, and the generation of hydroelectric 
power 

� Legal analyses of associated laws, court decisions, reports and problems 

� Participating in activities and providing comments on proposals that 
would increase the beneficial consumptive uses in the Upper Basin, 
including environmental, fish and wildlife, endangered species and water 
quality activities to the extent that they might impair Upper Basin 
development 

� Cooperation with water resources agencies of the Colorado River Basin 
States on water and water-related problems 

� An education and information program designed to aid in securing 
appropriations of funds by the United States Congress for the construction, 
planning and investigation of storage dams, reservoirs and water resource 
development projects of the Colorado River Storage Project that have been 
authorized for construction and to secure authorization for the construction 
of additional participating projects as the essential investigations and 
planning are completed  

� A legislative program consisting of the analysis and study of water 
resource bills introduced in the U.S. Congress for enactment, the 
preparation of evidence and argument and the presentation of testimony 
before the Committees of the Congress  

The prolonged drought from 2000 through 2008 (which was ongoing as of 
December 31, 2008) led to the Commission’s involvement in the development of 
additional Colorado River water management mechanisms.  The Commission was 
an active participant in the development of the river management strategies that 
were adopted by Secretary of the Interior Dirk Kempthorne in his December 2007 
Record of Decision for the Colorado River Interim Guidelines for Lower Basin 
Shortages and the Coordinated Operations for Lake Powell and Lake Mead.  See 
Chapter 2. 

The Commission monitors significant developments in the Upper Basin and 
collaborates with other groups, including the Glen Canyon Adaptive Management 
Work Group and the Colorado River Basin Salinity Control Forum.  See 
Chapters 3 and 9 respectively. In recent years, several proposals for additional 
transbasin diversions have been of particular interest to the Commission.  
Resolutions have been adopted by the Commission concerning proposals for the 
Navajo-Gallup Water Supply Project and the Lake Powell Pipeline.   
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Resolutions relating to the matters discussed in this volume during the period 
from 1979 through 2008 include the following:  

� 03/22/1979:  Releases of Water from Colorado River Reservoirs, 1979 

� 05/25/1979: Cooperative Snow Survey and Water Supply Forecasting 
Program of the Soil Conservation Service of the Department 
of Agriculture 

� 09/17/1979:  Gaging Stations 

� 09/17/1979: Adjustment in Power Rates for the Marketing of Colorado 
River Storage Project Power 

� 03/17/1980: Appropriations of Funds for the On-Farm Salinity Control 
Program in the Colorado River Basin 

� 05/13/1982:  Colorado River Enhanced Snowpack Test 

� 05/13/1982:  National Wildlife v. Gorsuch (U.S. District Court) 

� 01/05/1983:  Colorado River Storage Project Power Rate Adjustment 

� 12/14/1984: Concerning A Proposal by the Galloway Group, Ltd., to 
Lease Water Apportioned to the Upper Basin States to the 
San Diego County Water Authority  

� 04/18/1985: Cooperative Snow Survey and Water Supply Forecasting 
Program of the Department of Agriculture 

� 04/02/1986:  Construction of Animas-LaPlata Project 

� 10/22/1987: Proposed “Hydrologic Determination, 1987 – Water 
Availability from Navajo Reservoir and the Upper Colorado 
River Basin for Use in New Mexico” 

� 04/28/1988:  Continued Funding for Weather Modification Research 

� 04/26/1989:  Continued Funding for Weather Modification Research 

� 07/13/1994:  July 1994 States’ Depletion Tables 

� 06/17/2003: Regarding the Use and Accounting of Upper Basin Water 
Supplied to the Lower Basin in Utah by the Proposed Lake 
Powell Pipeline Project 
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� 06/17/2003: Regarding the Use and Accounting of Upper Basin Water 
Supplied to the Lower Basin in New Mexico by the Proposed 
Navajo-Gallup Water Supply Project 

� 04/18/2005: Retention of Water in Upper Basin Reservoirs for Water 
Year 2005 

� 06/05/2006: Regarding the Availability of Water from Navajo Reservoir 
for Navajo Nation Uses within the State of New Mexico 

� 12/12/2007:  2007 Upper Basin Depletion Estimates 
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CHAPTER 8: UPPER BASIN WATER 
DEVELOPMENT 

Introduction 

The Colorado River Storage Project Act, Public Law (Pub. L.) No. 84-485, 
70 Stat. 105 (1956) (CRSPA), authorized the construction of four initial units:  
Curecanti, later renamed Wayne N. Aspinall; Flaming Gorge; Navajo; and 
Glen Canyon. CRSPA further authorized participating projects, including the 
Central Utah Project (CUP) of the Colorado River Storage Project (CRSP).  
Figures 8-1 and 8-2 show the locations of CRSP initial units and participating 
projects. 

During the period from 1979 through 2008, development in the Upper Basin 
continued with the construction of some of the participating projects identified in 
Sections 1 and 2 of CRSPA, as amended.  These include the Central Utah, 
Dolores, and Animas-La Plata Projects. The CUP and its units (subprojects) are 
each discussed in this chapter.  These participating projects each incorporate 
aspects of Native American water rights settlements discussed in Chapter 10.   

During this period, the Bureau of Reclamation (Reclamation) continued to enter 
into water delivery contracts for water stored in the four CRSP initial units. 
These contracts are listed at the end of this chapter.   

Central Utah Project 

The CUP was originally authorized for construction under CRSPA as a 
participating project. The CUP develops a major portion of the waters of the 
Colorado River and its tributaries apportioned to the State of Utah by the 
Upper Colorado River Basin Compact in 1948.  The CUP develops water for 
irrigation uses, municipal and industrial (M&I) uses, instream flows, and power 
generation. The project also provides recreation, fish and wildlife, flood control, 
water conservation, and water quality benefits. 

As originally planned and authorized, the CUP consisted of six units or 
subprojects: the Bonneville Unit, the Jensen Unit, the Vernal Unit, the 
Uintah Unit, the Upalco Unit, and the Ute Indian Unit.  The largest and most 
complex is the Bonneville Unit, which diverts water from the Uintah Basin (a part 
of the Colorado River Basin) to the Bonneville Basin.  The other units were 
designed to provide for development of local water supplies in the Uintah Basin.   
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Figure 8-1. Upper Colorado River Basin map. 
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In the late 1980s, State and local officials asked Congress to authorize the 
Secretary of the Interior (Secretary) to complete the planning and construction of 
the remaining portions of the CUP, including the Bonneville Unit, through the 
Central Utah Water Conservancy District (District) under the guidelines of the 
Act of June 13, 1956, Pub. L. 84-575, 70 Stat. 274 (1956) (Drainage Facilities and 
Minor Construction Act). The District is a water conservancy district organized 
under the laws of the State of Utah, representing local water users in a 10-county 
area. 

Congress responded to local concerns by enacting the Central Utah Project 
Completion Act, Pub. L. No. 102-575, Titles II-VI, 106 Stat. 4605 (1992) 
(CUPCA). Through CUPCA, Congress provided direction for completing the 
CUP under a partnership among the District, the United States Department of the 
Interior, and the Utah Reclamation Mitigation and Conservation Commission 
(Commission), an independent Executive Branch agency created by Section 301 
of CUPCA. The Commission’s regulations may be found at 43 CFR Parts 10000, 
10005, and 10010. CUPCA transferred administrative responsibility for 
completion of the CUP from Reclamation to the Office of the Secretary.  As a 
result, the CUPCA Office, located in Provo, Utah, administers CUPCA activities 
and the completion of CUP construction under direction of the Assistant Secretary 
for Water and Science, United States Department of the Interior.  

Title II of CUPCA authorized: 

� Completion of the CUP  

� An increase in the appropriations ceiling 

� Local upfront cost sharing of the project’s capital cost 

� The Secretary to construct the project using the District as the contractor 
under Drainage Facilities and Minor Construction Act guidelines 

� Funding for and establishment of a water conservation program 

� The Secretary to oversee project completion 

� Reclamation to complete certain tasks with District approval   

Title III of CUPCA authorized:  

� Establishment of the Commission    

� Transfer of certain Reclamation functions to the Commission 

� Certain fish, wildlife, recreation, and conservation mitigation projects  
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� Funding for mitigation under CUPCA 

� Expenditures by the Commission of approximately $200 million (in  
1991 dollars) to perform mitigation projects, with annual funding  
dependent upon congressional appropriations    

Title IV of CUPCA lays out the mechanism for long-term funding and investment 
of funds through a United States Treasury account funded with contributions from 
the United States Department of the Interior, the District, the State of Utah, and 
the Western Area Power Administration of the United States Department of 
Energy, to provide for implementation and long-term operation of Commission 
programs.  

Title V of CUPCA addressed the Ute Indian Water Rights Settlement.  The 
settlement is discussed in Chapter 10. 

Title VI of CUPCA provides that nothing in Titles II through V modifies or 
amends the National Environmental Policy Act of 1969, Pub. L. No. 91-190, 
83 Stat. 852 (1970) (NEPA) or the Endangered Species Act of 1973, Pub. L. 
No. 93-205, 87 Stat. 884 (1973). 

Bonneville Unit of the Central Utah Project 
The Bonneville Unit of the CUP is located in central and northeastern Utah and 
provides water for the following counties:  Salt Lake, Utah, Wasatch, Summit, 
and Duchesne. Bonneville Unit water is developed by collecting and storing 
flows during high runoff periods in several streams (principally tributaries to the 
Duchesne River), purchasing water rights, using part of the existing water supply 
in Utah Lake, and using project return flows and runoff entering Utah Lake. 

The Bonneville Unit includes features that facilitate a transbasin diversion of 
water from the Uintah Basin to the Bonneville Basin and the development of local 
water resources in both basins. The completed Bonneville Unit will deliver a 
permanent supply of 42,000 acre-feet of irrigation water and 157,750 acre-feet of 
M&I water.  It will provide streamflow to maintain fisheries in various streams in 
the Bonneville Unit area. It will also provide flood control, recreation, 
hydropower, and fish and wildlife habitat mitigation and conservation. 

The Bonneville Unit includes the following systems:  

� Starvation Collection System, located in the Uintah Basin 

� Strawberry Aqueduct and Collection System (SACS), located in the  
Uintah Basin  

� M&I System, located in the Provo River Basin 
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� Ute Indian Tribal Development, located in the Duchesne River Basin 

� Diamond Fork System, located in Diamond Fork Canyon 

� Utah Lake Drainage Basin Water Delivery System (Utah Lake System or 
ULS), in Diamond Fork and Spanish Fork Canyons and Utah Valley 

Starvation Collection System 
The Starvation Collection System of the Bonneville Unit was completed in 1970.  
The system provides water for irrigation and M&I use, flood control, recreation, 
and fish and wildlife benefits in the Duchesne area of the Uintah Basin.  Water 
storage is provided by the 167,310 acre-foot Starvation Reservoir, which is 
located on the Strawberry River just above the confluence with the Duchesne 
River. Starvation Reservoir is filled by winter and spring flows of the Duchesne 
and Strawberry Rivers. Duchesne River water is diverted by Knight Diversion 
Dam and conveyed to the reservoir through the Starvation Feeder Conduit.    

Starvation Reservoir provides a benefit to irrigators along the Duchesne River in 
the form of water delivery in the late summer and fall, when streamflows typically 
decline below the levels necessary for irrigation diversion.  Water stored in 
Starvation Reservoir provides 24,400 acre-feet of irrigation water and 500 acre-
feet of M&I water for use in the Uintah Basin.  In addition, Starvation Reservoir 
provides an average of approximately 43,000 acre-feet of water annually to 
irrigators to replace water diverted in the SACS to Strawberry Reservoir.  The 
reservoir also provides fishery benefits and public recreation. 

Strawberry Aqueduct and Collection System (SACS) 
The SACS of the Bonneville Unit was completed in the late 1980s.  SACS diverts 
part of the flows of Rock Creek and eight other tributaries of the Duchesne River 
and conveys the diverted flows through the 36.8-mile-long Strawberry Aqueduct 
to Strawberry Reservoir. Upper Stillwater Reservoir, with a capacity of 
32,009 acre-feet, serves as a regulating reservoir at the head of the Strawberry 
Aqueduct to provide temporary storage during the high runoff period for later 
diversion to the aqueduct and storage in Strawberry Reservoir.  Currant Creek 
Reservoir, with a total capacity of 15,671 acre-feet, diverts Currant Creek and 
five tributaries into the Strawberry Aqueduct.  The SACS provides 44,400 acre-
feet of project water annually to supplement in-stream flows for fishery mitigation 
purposes. The capacity of Strawberry Reservoir was enlarged from 273,000 acre-
feet to 1,106,500 acre-feet by the construction of Soldier Creek Dam on the 
Strawberry River. Some of the water stored in the reservoir is released to the 
Strawberry River to provide fishery flows, but most of the stored water is for 
transbasin diversion to the Bonneville Basin.  In addition to water supply, the 
SACS provides flood control, recreation, and fish and wildlife benefits. 

Municipal and Industrial System (M&I System) 
The M&I System provides M&I water to Salt Lake, Utah, and Wasatch Counties 
and supplemental irrigation water to Wasatch and Summit Counties.  The system 
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provides flood control, recreation, and fish and wildlife benefits.  The central 
feature of the M&I System is Jordanelle Dam, which was completed in 1994 with 
a capacity of 363,354 acre-feet. Provo River flow that historically flowed into 
Utah Lake is stored in Jordanelle Reservoir and in Deer Creek Reservoir.  Provo 
River water that previously flowed into Utah Lake is replaced by a combination 
of Bonneville Unit return flows to the lake, water rights previously acquired by 
the District in Utah Lake, direct releases of water from Strawberry Reservoir to 
Utah Lake, and flows that are surplus to Utah Lake rights.  

The M&I water for northern Utah County (20,000 acre-feet per year) and Salt 
Lake County (70,000 acre-feet per year) is released from Jordanelle Reservoir or 
diverted under direct flow water rights and then rediverted from the Provo River 
into the Olmsted Flowline. From this diversion, the water is conveyed to the 
Salt Lake County area by the 38-mile-long Jordan Aqueduct and to northern Utah 
County through the 14-mile-long Alpine Aqueduct.  Water for use in Wasatch 
County is released from Jordanelle Reservoir and conveyed through the Wasatch 
County Water Efficiency Project for delivery through local irrigation canals, 
current secondary (nonpotable) M&I systems, and a future M&I treated water 
system.  Water for use in Summit County is provided from Washington, Trial, and 
Lost Lakes in the headwaters of the Provo River or directly from the Provo River, 
both facilitated through an exchange with storage in Jordanelle Reservoir. 

In 1999, the CUPCA Office initiated a request for proposals for a Lease of Power 
Privilege (LOPP) on Jordanelle Dam.  A LOPP is granted to non-Federal entities 
for the development of hydroelectric powerplants on Reclamation projects where 
power is an authorized purpose. Such leases are authorized under the Town Sites 
and Power Development Act, Pub. L. No. 59-103, 34 Stat. 116 (1906), and the 
Reclamation Project Act of 1939, Pub. L. No. 76-260, 53 Stat. 1187 (1939).  See 
Chapter 13. 

Through a process of requesting and reviewing proposals, the CUPCA Office 
selected the Central Utah Water Conservancy District and Heber Light & Power 
as joint potential lessees for power development at Jordanelle Dam.  A Finding of 
No Significant Impact and an Environmental Assessment entitled Jordanelle Dam 
Hydroelectric Project, dated July 5, 2005, was signed by the CUPCA Program 
Director. On July 19, 2005, the United States, the Central Utah Water 
Conservancy District, and Heber Light & Power entered into the Contract for a 
Lease of Power Privilege for Development of Hydroelectric Power at Jordanelle 
Dam.  The term of the lease is 40 years.  Fabrication of the turbines and 
generators began late in 2005, and construction of the building began in late 2006.  
The project was completed in the summer of 2008 with a capacity of 
12 megawatts (MW); commercial operation began in July 2008. 

Diamond Fork System 
The Diamond Fork System was constructed to convey water from Strawberry 
Reservoir to the Bonneville Basin, protect Diamond Fork and Sixth Water Creeks 
from damaging high flows, and provide minimum flows for fishery and riparian 
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development.  The Diamond Fork System is anticipated to be connected to the 
Utah Lake System to convey the full transbasin diversion of Bonneville Unit 
water. The Diamond Fork System was constructed in three phases.   

The first phase of the Diamond Fork System included the Syar Tunnel Inlet, 
Syar Tunnel, Sixth Water Aqueduct, and Sixth Water Flow Control Structure.  
These facilities together form a continuous, 7.3-mile conduit from Strawberry 
Reservoir to Sixth Water Creek and currently discharge water into Sixth Water 
Creek. This phase was constructed by Reclamation.  The second phase included 
the Diamond Fork Pipeline from Monks Hollow downstream to the mouth of 
Diamond Fork Creek.  The third phase consisted of the tunnel connection to the 
Sixth Water Shaft and Flow Control Structure, the Tanner Ridge Tunnel, the 
Upper Diamond Fork Pipeline, the Upper Diamond Fork Flow Control Structure, 
the connection to Upper Diamond Fork Tunnel, the Upper Diamond Fork Tunnel, 
and the connection to the Diamond Fork Pipeline.  Flow control structures are 
located at Sixth Water Creek, Upper Diamond Fork Creek, and at Monks Hollow.  
The 19.8-mile-long conduit conveys Bonneville Unit water and Strawberry Valley 
Project (SVP) water to the mouth of Diamond Fork Canyon.  The Diamond Fork 
System transports a portion of the SVP irrigation flows that were historically 
conveyed through Sixth Water Creek and Diamond Fork Creek.  Water is 
selectively released into Sixth Water Creek and lower Diamond Fork Creek to 
restore aquatic and riparian habitats in a more naturally functioning riverine 
ecosystem.  

Ute Indian Tribal Development Project 
The purpose of the Ute Indian Tribal Development Project of the Bonneville Unit 
is to mitigate stream-related fish and wildlife losses on Indian lands and other 
specific fish and wildlife losses associated with the Bonneville Unit.  Bottle 
Hollow Reservoir was constructed by Reclamation prior to CUPCA to 
compensate the tribe for economic losses associated with fishing on the portion of 
Rock Creek located on the Uintah and Ouray Indian Reservation.  With a surface 
area of 420 acres, this reservoir provides fishing opportunities, wildlife habitat, 
and a basis for recreation-oriented enterprises to provide additional employment 
and income for tribal members.  The Commission, the CUPCA Office, and the 
tribe developed final plans for the Lower Duchesne River Wetlands Mitigation 
Project to create, restore, and otherwise enhance riparian wetland habitats along 
the Duchesne River, as partial mitigation for the Bonneville Unit.  This project is 
intended to fulfill long-standing commitments to mitigate impacts on 
wetland/wildlife habitats arising from construction and operation of the SACS and 
to provide additional wetland/wildlife mitigation to the tribe.  Originally proposed 
in 1965, this project had many planning revisions.  The Final Environmental 
Impact Statement for the Lower Duchesne River Wetlands Mitigation Project 
(Final EIS) was completed in April 2008.  The United States Department of the 
Interior and the Commission published a notice of availability of the Final EIS in 
the Federal Register at 73 Fed. Reg. 19866 (April 11, 2008).  The Commission 
issued the Record of Decision, Lower Duchesne River Wetlands Mitigation 
Project Bonneville Unit, Central Utah Project on May 22, 2008, and published a 
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notice in the Federal Register at 73 Fed. Reg. 47645 (August 14, 2008). The 
Record of Decision for the Lower Duchesne Wetlands Mitigation Project Final 
Environmental Impact Statement dated September 22, 2008, was signed by the 
Secretary for the Final EIS.  

Utah Lake System (ULS) 
The ULS is the final phase of the Bonneville Unit. On September 30, 2004, the 
CUPCA Office filed the Utah Lake Drainage Basin Water Delivery System Final 
Environmental Impact Statement (Final EIS).  Notice of availability of the 
Final EIS was published in the Federal Register at 70 Fed. Reg. 2651 
(January 14, 2005).  On December 22, 2004, the Assistant Secretary for Water 
and Science signed the Record of Decision, Utah Lake Drainage Basin Water 
Delivery System. The Central Utah Water Conservancy District completed the 
final planning document (Supplement to the 1988 Definite Plan Report for the 
Bonneville Unit), which was approved by the CUPCA Office on November 18, 
2004. Contracts for implementation of the ULS were executed on March 15, 
2005. Construction of the ULS began in 2007. 

The ULS includes the following features: 

� Sixth Water Powerplant and Transmission Line 

� Upper Diamond Fork Powerplant and Underground Transmission Cable 

� Spanish Fork River Flow Control Structure 

� Spanish Fork Canyon Pipeline 

� Spanish Fork–Santaquin Pipeline 

� Santaquin–Mona Reservoir Pipeline 

� Mapleton–Springville Lateral Pipeline 

� Spanish Fork–Provo Reservoir Canal Pipeline 

These features of the ULS will: 

� Deliver ULS M&I secondary water to southern Utah County  
municipalities  

� Deliver water to Hobble Creek to provide June sucker spawning flows and 
supplemental flow during other times of the year 

� Deliver water for supplemental flow in the lower Provo River 
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� Deliver M&I water to the Provo Reservoir Canal and the Jordan Aqueduct 
for conveyance to Salt Lake County 

� Generate electric power incident to water deliveries at two  
hydropowerplants  

The proposed Sixth Water Powerplant will have a capacity of 45 MW, and the 
proposed Upper Diamond Fork Powerplant will have a capacity of 5 MW.  The 
Spanish Fork Canyon Pipeline and Spanish Fork–Santaquin Pipeline will convey 
up to 10,200 acre-feet of SVP irrigation water to southern Utah County 
municipalities through the new ULS pipelines, on a space-available basis. 

The ULS yield includes: 

� 30,000 acre-feet of M&I water to be delivered into Salt Lake County, 
which will assign about 8,000 acre-feet to the Secretary of the Interior for 
instream flows  

� 30,000 acre-feet of M&I water to be delivered to southern Utah County 
municipalities, which will assign about 3,000 acre-feet to the Secretary of 
the Interior for instream flows 

� 40,310 acre-feet, minus conveyance losses, to be delivered to Utah Lake 
for exchange to Jordanelle Reservoir under the M&I System 

Of the 40,310 acre-feet, 16,273 acre-feet would be released down the 
Spanish Fork River during the winter months, an average of 16,000 acre-feet 
would be conveyed through new pipelines to the lower Provo River to assist in 
meeting instream flows, and 8,037 acre-feet would be conveyed to Hobble Creek 
to assist in the recovery of the June sucker, an endangered fish indigenous to 
Utah Lake. 

Jensen Unit of the Central Utah Project 
The Jensen Unit of the CUP in Uintah County in northeastern Utah serves 
Ashley Valley and the area extending east of the valley to the Green River.  The 
Jensen Unit, as originally planned, was intended to develop about 22,600 acre-feet 
of water annually: 18,000 acre-feet for M&I and 4,600 acre-feet for irrigation.  
The Uintah Water Conservancy District operates the Jensen Unit through which 
440 agricultural acres receive a full irrigation water supply and 3,640 acres 
receive a supplemental water supply.   

Initial planning for the Jensen Unit in the 1970s anticipated the imminent 
development of full-scale oil shale production, which would require large 
amounts of M&I water.  For this reason, the Jensen Unit water supply was 
primarily developed to satisfy M&I demand.  The development of 12,000 acre-
feet of M&I water required the construction of the Burns Bench Pumping Plant.  
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As construction of Red Fleet Dam and the Tyzack Aqueduct neared completion, 
oil prices dropped and imminent development of oil shale production was no 
longer anticipated. Consequently, the Burns Bench Pumping Plant was not 
constructed as originally planned, reducing the Jensen Unit M&I water supply to 
6,000 acre-feet. 

The local water users were able to use 2,000 acre-feet of the 6,000-acre-foot M&I 
project water supply. In Section 203(g) of CUPCA, Congress authorized the 
Secretary to enter into an amendatory contract between the United States and the 
Uintah Water Conservancy District to provide, among other things, for part of the 
M&I water obligation that was the responsibility of the Uintah Water 
Conservancy District to be retained by the United States with a corresponding part 
of the water supply to be controlled and marketed by the United States.  Congress 
also doubled the size of the conservation pool in Red Fleet Reservoir to 
4,000 acre-feet to enhance fishery and recreational opportunities and for other 
purposes as recommended by the Commission, the Utah Division of Wildlife 
Resources, the United States Fish and Wildlife Service, and the Utah Division of 
Parks and Recreation. The expanded conservation pool reduced the yield of the 
reservoir by 700 acre-feet; thus, the unmarketed M&I supply was reduced to 
3,300 acre-feet. 

In the 1990s, Reclamation determined that irrigation drains constructed as part of 
the project were delivering unacceptable levels of selenium to Stewart Lake.  In 
1999, Reclamation committed 780 acre-feet of the unmarketed M&I supply from 
Red Fleet Reservoir to Stewart Lake for mitigation purposes, leaving an available 
unmarketed M&I supply of 2,520 acre-feet. 

As of December 31, 2008, oil and gas exploration and production in the area had 
increased significantly, and oil shale production was thought to be feasible.  
Accordingly, water user interest in contracting for the remaining unmarketed 
M&I supply and constructing the Burns Bench Pumping Plant was renewed.   

The Jensen Unit, as constructed, is comprised of the Red Fleet Dam and 
Reservoir, the Tyzack Pumping Plant and Aqueduct, and the irrigation drains.  
The Jensen Unit was completed by Reclamation in 1983. 

Vernal Unit of the Central Utah Project 
The Vernal Unit of the CUP is located near the City of Vernal in the 
Ashley Valley of northeastern Utah. The Vernal Unit provides a supplemental 
water supply for the irrigation of about 14,781 acres, as well as 1,600 acre-feet of 
M&I water for the communities of Vernal, Naples, and Maeser.  Construction of 
the Vernal Unit began in 1959 and was completed in 1963.  The Uintah Water 
Conservancy District operates the Vernal Unit.  The Vernal Unit consists of 
Steinaker Dam and Reservoir and various diversion and conveyance facilities 
including the Thornburgh Diversion Dam, the Steinaker Feeder Canal, and the 
Steinaker Service Canal. 
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Uintah and Upalco Units of the Central Utah Project 
Section 203(a) of CUPCA provided for the construction of the Uintah Basin 
Replacement Project (Replacement Project) to replace, in part, the Uintah and 
Upalco Units which were not constructed.  The Replacement Project’s purpose is 
to provide additional early and late season irrigation water, provide M&I water 
supplies, and modify and operate water management facilities for environmental 
purposes. The Replacement Project provided for reservoir-stabilizing 
modifications to 13 high mountain dams built in the 1920s within the High Uintas 
Wilderness Area, construction of the new Big Sand Wash Feeder Diversion 
Structure and Pipeline, enlargement of the Big Sand Wash Reservoir, construction 
of a new Big Sand Wash-to-Roosevelt Pipeline, modifications to the Moon Lake 
outlet works, and fish and wildlife mitigation and enhancement.  Environmental 
needs include fishery resources that are diminished by widely fluctuating 
streamflows, diversions, and recurring instream activities such as rebuilding 
irrigation diversions, channelization, and bank stabilization.  The District 
completed construction of the primary features of the Replacement Project in 
2006. 

Ute Indian Unit of the Central Utah Project 
The proposed Ute Indian Unit of the CUP included a pipeline from 
Flaming Gorge Dam and Reservoir to the Uintah Basin.  The Ute Indian Unit was 
never constructed due to engineering and environmental challenges.  Under the 
provisions of Title V of CUPCA, the United States provided financial 
compensation to the Ute Indian Tribe. 

Dolores Project 

The Dolores Project is located in the Dolores and San Juan River Basins in 
southwestern Colorado. The project develops water from the Dolores River for 
irrigation, M&I use, recreation, fish and wildlife, and production of hydroelectric 
power. It also provides flood control and aids in economic redevelopment in the 
region. The Dolores Project was authorized by the Colorado River Basin Project 
Act, Pub. L. No. 90-537, Title V, 82 Stat. 896 (1968) (CRBPA or Basin Project 
Act), as a CRSP participating project, and was further authorized by the Act of 
October 30, 1984, Pub. L. No. 98-569, 98 Stat. 2933 (1984), amending the 
Colorado River Basin Salinity Control Act, Pub. L. No. 93-320, 88 Stat. 266 
(1974). The Colorado Ute Indian Water Rights Settlement Act of 1988, Pub. L. 
No. 100-585, 102 Stat. 2973 (1988) provides for water from the Dolores Project 
to be supplied to the Ute Mountain Ute Tribe.  See Chapter 10. Construction 
began in September 1977, and the largest structure in the project, McPhee Dam, 
was completed in 1986.  McPhee Reservoir was created with the construction of 
McPhee Dam and the Great Cut Dike in a saddle on the Dolores-San Juan Divide.  
The reservoir has a total capacity of 381,200 acre-feet. 
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In addition to McPhee Dam and Reservoir and the Great Cut Dike, other 
structures in the Dolores Project include Dawson Draw Dam and Reservoir, 
Dolores Tunnel, Dolores Canal, Towaoc Canal, Great Cut Pumping Plant, 
Dove Creek Canal, South Canal, and the Cortez-Towaoc Pipeline. The 
Dolores Project includes two powerplants, McPhee Dam Powerplant, with a 
generating capacity of 1.3 MW, and Towaoc Canal Powerplant, with a generating 
capacity of 11.5 MW.  The Dolores Project serves approximately 62,000 acres of 
irrigable land and provides M&I water to the communities in the region. 

Animas-La Plata Project 

The Animas-La Plata Project, located near Durango, Colorado, was authorized as 
a CRSP participating project in Title V of the Basin Project Act to provide a 
191,000-acre-foot, multi-purpose irrigation and M&I water supply for Colorado 
and New Mexico. The project was authorized in 1988 as part of the Colorado Ute 
Indian Water Rights Settlement Act and was later scaled back in the Colorado Ute 
Settlement Act Amendments of 2000, Pub. L. No. 106-554, Appendix D, 
114 Stat. 2763A-258 (2000). See Chapter 10.  Construction, funded by Congress 
in 2000, commenced in 2002. 

The Animas-La Plata Project has four main components:  

� A 120,000-acre-foot, off-stream reservoir at Ridges Basin 

� A 280-cubic-feet-per-second capacity pumping plant on the Animas River 
south of the City of Durango 

� A pipeline from the pumping plant to the reservoir 

� The Navajo Nation Municipal Pipeline to transport water from the 
Farmington, New Mexico, area to the Shiprock, New Mexico, area for the 
benefit of the Navajo Nation 

In fall 2007, the embankment of Ridges Basin Dam was completed.  Congress 
named the reservoir Lake Nighthorse after Ben Nighthorse Campbell, the former 
Colorado Congressman and Senator who promoted the project.  As of 
December 31, 2008, Reclamation anticipated placing the dam, reservoir, pumping 
plant, and pipelines into full operation in 2011. 

Colorado River Storage Project Water Delivery Contracts 

Water delivery contracts for municipal uses for water stored in the initial units of 
the CRSP are made pursuant to Section 4 of CRSPA, Section 9(c)(2) of the 
Reclamation Project Act of 1939, and other Federal reclamation laws.  The 
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Table 8-1. Active (2008) Colorado River Storage Project Initial Unit Water Service 
Contracts 

Acre-Contractor Contract No. Feet/Year 
Navajo
 Sunterra  7-07-R0500 50 

   Jicarilla Apache Nation  unnumbered 33,500  
Glen Canyon
 Page, AZ  6-07-01-00033 2,740 

   Salt River Project  14-06-400-5033 40,000 
Wayne N. Aspinall (formerly Curecanti) 

Lake City, CO  9-07-40-R0790 25 
Lake City, CO  03-WC-40-8740 50 

   Mount Crested Butte, CO  9-07-40-R1020 98 
Stratmans  92-07-40-R1510 1  

   Hidden Valley Ranch  96-07-40-R2090 2  
   Castle Mountain Ranches L.L.C.  96-07-40-R3040 30 
   Vernon & Linda Vandehey  96-07-40-R3020 1  
   Dr. Henry Estess  97-07-40-R3050 17 
   Crested Butte South Metro.  97-07-40-R3070 13 
   Lazear Domestic Water Corp.  98-07-40-R5000 44 
   Lazear Domestic Water Corp.  03-WC-40-8840 44 
   Horizon Ranch Corporation  98-07-40-R6050 4  
   East Alum Creek Ranch Corp.  98-07-40-R6060 23 
   Russell, et. al.  99-07-40-R6120 3  
   Whestone Vista L.L.C.  99-07-40-R6390 1  

1    Spring Creek Resort Home Assoc.  00-07-40-R6510 1  
   K. David Pinkerton & Lorraine C. Rup2 00-WC-40-654 1  
   Mark Schumacher 00-WC-40-655 4  
   James Squirrell 01-WC-40-6790 25 

Karl Hipp 02-WC-40-8080 1  
Larry Allen 02-WC-40-8100 1  
Gary Knerr3 02-WC-40-8110 1 

   Steven K. & Mary Kay C. Fry4 02-WC-40-8160 1 
   Eldon Gensheimer 02-WC-40-8340 1  
   William Dusterdick (Deer Haven) 02-WC-40-8370 4  
   Glacier Lily Association 02-WC-40-8470 2  
   Shea Water Company 02-WC-40-8480 8  
   Robert Sharpe 02-WC-40-8500 1  
   Two Creeks Water Company 02-WC-40-8520 5  

Butte Realty Company 03-WC-40-8610 4  
   Heatherwood Villas Condo Assoc. 03-WC-40-8680 2  
   Riverland Lot Owners' Assoc. 03-WC-40-8750 14  

THE COLORADO RIVER DOCUMENTS 2008 

storage of water from the Colorado River and its tributaries in the Upper Basin for 
beneficial consumptive use is recognized in Section 1 of CRSPA as one of the 
project’s primary purposes. 

See Table 8-1 for a listing of these units and the water delivery contracts 
associated with each as of December 31, 2008.   
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Contractor Contract No. Acre-
Feet/Year

   C. Lamar Norsworthy 
   Paul A. Hudgeons 
   Elk Meadows Homeowners' Assoc. 

Almont Resort 
Kirt T. and Cathy Buttermore5

   Skyland Metropolitan District 
   Hawks Haven LLC 

Robert V. Ketchum 
   Upper Gunnison River WCD 
   Mountain View Amish-Mennonite 

TDX, L. P. 
   Majestic View Subdivision 

Dry West Nursery 
   United Companies 
   Bowie Resources LLC 
   Downey Excavating Inc. 
   Double Tree Ranch East LLC 
   Cecil and Patricia Farnsworth 
   Joseph W. Foran 
   G.W. Spore Family Minor Subdvsn 
   Lois Maloney 
   Joe Edward Segrest 
   Michael Schell & Nancy Courtney 

Arlo Cox 
   D. Martin & Terrie L. Watts Subdvsn 
   Equivest Limited Partnership 
   Riverwalk Estates, LLLP 
   Oxbow Mining, LLC 
   John & Joan Holton 
   Oldcastle SW Group (United Comp) 
Flaming Gorge
   Ward Creek LLC 
   Daggett County, Utah 
   Brinegar Sheep Company 
Total 

03-WC-40-8760 
03-WC-40-8790 
03-WC-40-8890 
03-WC-40-8920 

 03-WC-40-8940 
04-WC-40-8970 
04-WC-40-9000 
04-WC-40-9030 
04-WC-40-010 
04-WC-40-330 
04-WC-40-340 
04-WC-40-380 
05-WC-40-400 
05-WC-40-480 
05-WC-40-500 
05-WC-40-510 
06-WC-40-690 
06-WC-40-720 
06-WC-40-760 
06-WC-40-770 
06-WC-40-880 
06-WC-40-890 
06-WC-40-920 
07-WC-40-960 
07-WC-40-970 
07-WC-40-980 
07-WC-40-160 
07-WC-40-180 
07-WC-40-260 
07-WC-40-290 

08-WC-40-291 
01-WC-40-6860 
14-06-400-4556 

2  
1  
3  
2  
1 

100 
1  
1  

500 
1  
1  
6  
3  

22 
105 

2  
1  
1  
5 
1  
1  
1  
1  
1  
1  
1  
8  
3  
1  
5  

1  
1,000 

5  
78,510 

1Assigned from R&D Investments 
2Assigned from Margaret W. Furey 
3Assigned from Oliver Woods 
4Assigned from David and Rebecca Dennis 
5Assigned from Harrison F. and Patricia E. Russell 

CHAPTER 8:  UPPER BASIN WATER DEVELOPMENT  

  

8-15 



THE COLORADO RIVER DOCUMENTS 2008 

Chapter 8: List of References 

Treaties, Interstate Compacts, and Federal Statutes 
Act of April 16, 1906, Pub. L. No. 59-103, 34 Stat. 116 (1906) (Town Sites and 
Power Development Act).   

Reclamation Project Act of 1939, Pub. L. No. 76-260, 53 Stat. 1187 (1939).   

Upper Colorado River Basin Compact, 1948.  Appendix 3. 

Colorado River Storage Project Act, Pub. L. No. 84-485, 70 Stat. 105 (1956).  On 
DVD in Updating the Hoover Dam Documents 1978 at I-99. 

Act of June 13, 1956, Pub. L. No. 84-575, 70 Stat. 274 (1956) (Drainage Facilities 
and Minor Construction Act).   

Colorado River Basin Project Act, Pub. L. No. 90-537, Title V, 82 Stat. 896 
(1968). On DVD in Updating the Hoover Dam Documents 1978 at 
XII-9. 

National Environmental Policy Act of 1969, Pub. L. No. 91-190, 83 Stat. 852 
(1970). 

Endangered Species Act of 1973, Pub. L. No. 93-205, 87 Stat. 884 (1973).   

Act of October 30, 1984, Pub. L. No. 98-569, 98 Stat. 2933 (1984), amending and 
supplementing: 

Colorado River Basin Salinity Control Act, Pub. L. No. 93-320, 
88 Stat. 266 (1974). On DVD in Updating the Hoover Dam Documents 
1978 at XIV-14. 

Colorado Ute Indian Water Rights Settlement Act of 1988, Pub. L. No. 100-585, 
102 Stat. 2973 (1988), later amended and supplemented by: 

Colorado Ute Settlement Act Amendments of 2000, Pub. L. No. 106-554, 
Appendix D, 114 Stat. 2763A-258 (2000). 

Central Utah Project Completion Act, Pub. L. No. 102-575, Titles II-VI, 
106 Stat. 4605 (1992). 

Federal Regulations 
43 CFR Part 10000, Organization and Functions (Utah Reclamation Mitigation 
and Conservation Commission). 
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43 CFR Part 10005, Policies and Procedures for Developing and Implementing 
the Commission’s Mitigation and Conservation Plan (Utah Reclamation 
Mitigation and Conservation Commission).   

43 CFR Part 10010, Policies and Procedures for Implementing the National 
Environmental Policy Act (Utah Reclamation Mitigation and Conservation 
Commission).   

Federal Register Notices 
70 Fed. Reg. 2651 (January 14, 2005), Central Utah Project Completion Act. 
Notice of Availability of the Record of Decision on the Utah Lake Drainage Basin 
Water Delivery System Final Environmental Impact Statement documenting the 
Department of the Interior’s approval to proceed with the construction of the 
Proposed Action Alternative. 

73 Fed. Reg. 19866 (April 11, 2008), Central Utah Project Completion Act. 
Notice of Availability, Final Environmental Impact Statement (FEIS), Lower 
Duchesne River Wetlands Mitigation Project (LDWP), Duchesne and Uintah 
Counties, UT. 

73 Fed. Reg. 47645 (August 14, 2008), Utah Reclamation Mitigation and 
Conservation Commission.  Notice of Availability of the Record of Decision for 
the Lower Duchesne River Wetlands Mitigation Project (LDWP), Duchesne and 
Uintah Counties, UT. 

Records of Decision (RODs) 
Secretary of the Interior, December 22, 2004, Record of Decision, Utah Lake 
Drainage Basin Water Delivery System. DVD Supplement 98. 

Utah Reclamation Mitigation and Conservation Commission, May 22, 2008, 
Record of Decision, Lower Duchesne River Wetlands Mitigation Project 
Bonneville Unit, Central Utah Project. 

Secretary of the Interior, September 22, 2008, Record of Decision for the Lower 
Duchesne Wetlands Mitigation Project Final Environmental Impact Statement. 
DVD Supplement 99. 

Contracts and Agreements 
Contract for a Lease of Power Privilege for Development of Hydroelectric Power 
at Jordanelle Dam among the United States, Central Utah Water Conservancy 
District, and Heber Light & Power, July 19, 2005. 

Reports 
United States Department of the Interior, Central Utah Project Completion Act 
Office, Utah Lake Drainage Basin Water Delivery System Final Environmental 
Impact Statement, September 30, 2004. 
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United States Department of the Interior, Central Utah Project Completion Act 
Office, Supplement to the 1988 Definite Plan Report for the Bonneville Unit, 
November 18, 2004.   

United States Department of the Interior, Central Utah Project Completion Act 
Office, Jordanelle Dam Hydroelectric Project Environmental Assessment, July 5, 
2005. 
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CHAPTER 9: SALINITY CONTROL 
PROGRAM 

Introduction 

The salinity of the Colorado River increases substantially from its headwaters in 
the States of Wyoming and Colorado to its termination in the Gulf of Mexico.  
The effects of salinity are a major concern to water users in the United States and 
the United Mexican States (Mexico).  In a 2005 report entitled Quality of Water, 
Colorado River Basin, Progress Report No. 22, the Bureau of Reclamation 
(Reclamation) estimated economic damages of $306 to $312 million per year in 
the United States due to salinity, based on 2004 salinity levels at Imperial Dam. 

Approximately half of the salt in the Colorado River is derived from natural 
sources, such as when ground water flows through salt formations before entering 
the river or when water from saline springs flows into tributaries and then into the 
river. Another major contributor to the river's salinity is the use of Colorado 
River water for irrigated agriculture.  Some of the diverted water, once applied to 
crops, seeps into the ground, picks up salt from the soil, and returns to the river 
with a much higher salt content.  Because some of the diverted water does not 
return to the river, there is less water in the river to dilute the added salt from the 
return flows and the salinity of the river further increases. 

With the enactment of the Colorado River Basin Salinity Control Act, Public Law 
(Pub. L.) No. 93-320, 88 Stat. 266 (1974) (Salinity Control Act), Reclamation 
began efforts to reduce salinity. Title I of the Salinity Control Act addresses 
programs downstream of Imperial Dam.  See Chapter 4. Title II of the 
Salinity Control Act addresses measures to be taken upstream of Imperial Dam 
and authorizes the Secretary of the Interior (Secretary) to implement specific 
salinity control projects and to conduct planning investigations of other projects.  
See Updating the Hoover Dam Documents 1978, Chapter XIV. 

Several amendments to the Salinity Control Act were enacted during the period 
from 1979 through 2008 and are discussed in this chapter.  The salinity control 
projects constructed by Reclamation in accordance with the Salinity Control Act 
and its subsequent amendments are also discussed. 

Colorado River Basin Salinity Control Act 

Salinity Control Projects and Planning Reports 
Table 9-1 summarizes the salinity control projects originally authorized under 
Title II of the Salinity Control Act. 
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Table 9-1. Su 

Unit 

mmary of Salinity Control Units Authorized by Title II of the Salinity Control Act 

General Description 
Salt 

Removed1 

(tons/year) 

Paradox 
Valley 

The Paradox Valley Unit is located near Bedrock, Colorado, 
about 10 miles east of the Colorado-Utah state line.  The 
Dolores River picks up an estimated 205,000 tons of salt 
annually as it crosses the Paradox Valley, primarily from the 
surfacing of natural brine groundwater.  The Paradox Valley Unit 
is designed to prevent this natural salt load from entering the 
system by intercepting the brine groundwater before it enters the 
Dolores River, and disposes of the brine by deep well injection.  
Major project facilities include a brine production well field, brine 
surface treatment facility, injection facility, an injection well 
approximately 16,000 feet deep, and associated roads, 
pipelines, and electrical facilities.  Construction of the Paradox 
Valley Unit was essentially completed in 1996. 

112,000 

Grand 
Valley 

The Grand Valley Unit is located in west-central Colorado along 
the Colorado River near Grand Junction.  The purpose of the 
Grand Valley Unit is to reduce the estimated 580,000 tons per 
year of salt added to the Colorado River as a result of 
conveyance system seepage and irrigation return flows passing 
through highly saline soils and the underlying Mancos Shale 
Formation.  The recommended plan included piping and lining 
selected portions of the irrigation system in the Grand Valley to 
reduce seepage into the groundwater system.  Construction of 
the Grand Valley Unit was essentially completed in 1998.  

127,500 

Crystal 
Geyser An abandoned well near the Price River, Utah. n/a2 

Las Vegas 
Wash 

Located in Clark County in southern Nevada, the Las Vegas 
Wash is a natural drainage channel that conveys storm runoff 
and wastewater from the Las Vegas Valley to Lake Mead.  The 
Las Vegas Wash Unit was originally planned to be constructed in 
phases.  The initial phase of the project is the 4-mile long 
Pittman Bypass Pipeline.  The pipeline separates wastewater 
discharge from highly saline soils by diverting industrial return 
flow from an open, unlined ditch to reduce groundwater flow and 
consequent pickup of salts leached from the soil.  Construction 
of the Pittman Bypass Pipeline was essentially completed in 
1985. Additional construction was deferred pending the results 
of further hydrologic studies of the ground-water and surface-
water conditions of the Las Vegas Wash.  These studies showed 
that cost effective, technically feasible, and publicly acceptable 
measures were not available. 

3,800 

1 Tons removed in 2004.  Salt removal occurred in similar quantities per year for most units from 1998 
through 2003.  Source: Quality of Water, Colorado River Basin, Progress Report No. 22, Bureau of 
Reclamation, 2005. 

2 Deauthorized under the 1984 amendments to the Salinity Control Act. 
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Title II further authorized planning reports for four irrigation source control units 
(Lower Gunnison, Uintah Basin, Colorado River Indian Reservation, and Palo 
Verde Irrigation District), three point source control units (La Verkin Springs, 
Littlefield Springs, and Glenwood-Dotsero Springs), and four diffuse source 
control units (Price-San Rafael Rivers, Dirty Devil River, McElmo Creek, and 
Big Sandy River), which are summarized in Table 9-2.   

As of December 31, 2008, a review of the quantity of salt removed through these 
salinity projects was underway, and Reclamation anticipates that the values 
appearing in Table 9-2 will be updated and revised. 

Table 9-2. Summary of Planning Reports Authorized by Title II of the Salinity Control Act 

Unit General Description 
Salt 

Removed1 

(tons/year) 

Lower 
Gunnison 

Basin 

The Lower Gunnison Basin Unit is located in west-central 
Colorado in Delta and Montrose Counties.  In 1984, an 
amendment to the Salinity Control Act authorized portions of the 
unit for construction.  The plan of development included winter 
water replacement and lateral lining programs in the 
Uncompahgre River Valley. 

43,675 

Uintah Basin 

The Uintah Basin Unit is located in northeastern Utah.  The area 
includes portions of Duchesne and Uintah Counties.  By 2003, 
Reclamation had implemented a total of 14 projects in the 
Uintah Basin Unit.  These projects reduce salinity by improving 
the efficiency of existing irrigation projects, including piping 
selected canals and laterals to gain pressure to run high-
efficiency sprinkler irrigation systems.  

138,374 

Colorado 
River Indian 
Reservation 

The Colorado River Indian Reservation is located in La Paz 
County, Arizona, and the eastern parts of San Bernardino and 
Riverside Counties, California.  The purpose of the Colorado 
River Indian Reservation Unit investigation was to formulate a 
plan to reduce the salt loading to the Colorado River from 
irrigation on the reservation.  An analysis of the diversions to, 
and the drainage from, the reservation indicated that the 
reservation did not make a net salt contribution to the river.  
Consequently, the investigation was terminated and a 
concluding report released in 1979. 

n/a 

Palo Verde 
Irrigation 
District 

The Palo Verde Irrigation District is located in Riverside and 
Imperial Counties, California.  Water for irrigation is diverted 
from the Colorado River at the Palo Verde Diversion Dam.  The 
irrigation return flows are collected in a drainage system and 
returned to the Colorado River.  Analyses of water samples 
returning to the river have shown a downward trend in salinity 
concentration since the mid-1960s.  This trend and the high cost 
of measures to control salinity led Reclamation to conclude that 
salinity control would not be cost-effective in this area.  In 1988, 
Reclamation terminated the planning investigation for the Palo 
Verde Irrigation District Unit. 

n/a 

9-3   



THE COLORADO RIVER DOCUMENTS 2008   

Unit General Description 
Salt 

Removed1 

(tons/year) 

La Verkin 
Springs 

La Verkin Springs is located on the Virgin River in southwestern 
Utah in Washington County.  Reclamation evaluated several 
alternatives for La Verkin Springs, but did not find a feasible or 
cost-effective method for salinity control.  Reclamation 
suspended further studies and published a concluding report in 
1981. 

n/a 

Littlefield 
Springs 

Located along the lower Virgin River in northeastern Clark 
County, Nevada, and northwestern Mohave County, Arizona, the 
Littlefield Springs Unit included natural saline springs near 
Littlefield, Arizona, and irrigated land along the Virgin River 
between the springs and Lake Mead.  Initial and follow-up 
studies performed in the 1970s were terminated due to the 
infeasibility of proposed alternatives for salinity control and a 
concluding report was published in 1981. 

n/a 

Glenwood-
Dotsero 
Springs 

The Glenwood-Dotsero Springs Unit is located along the 
Colorado River in Eagle, Garfield, and Mesa Counties in west-
central Colorado.  The purpose of this unit is to reduce the salt 
contribution to the Colorado River from mineral springs in two 
areas, one near the town of Glenwood Springs and the other 
near the rural community of Dotsero.  Reclamation started 
detailed planning investigations in 1980.  Many alternatives were 
analyzed; the most cost-effective plan at the time could not 
compete with alternatives available in other units proposed 
under the Salinity Control Program. A concluding report was 
completed in 1986. 

n/a 

Price-San 
Rafael 
Rivers 

The Price-San Rafael Rivers Unit is located in east-central Utah, 
in Carbon and Emery Counties.  By 2003, Reclamation had 
implemented a total of eight projects in the Price-San Rafael 
Rivers Unit. The projects include Ferron, Wellington, 
Cottonwood, Allen Projects, North Carbon, Moore, Seeley-
Collard, and Lawrence South.  These projects reduce salinity by 
improving the efficiency of existing irrigation projects by piping 
selected canals and laterals to gain pressure to operate sprinkler 
irrigation systems. 

24,629 

Dirty Devil 
River 

The Dirty Devil River Unit is located in Emery and Wayne 
Counties in southern Utah.  The study area included Muddy 
Creek, Fremont and Dirty Devil Rivers, and the tributaries of 
Muddy Creek, Hanksville Salt Wash, and Emery South Salt 
Wash.  The unit was designed to reduce the salinity of the Dirty 
Devil and Colorado Rivers by collecting saline spring water in 
Hanksville Salt Wash and Emery South Salt Wash and disposing 
of it by deep well injection.  Reclamation completed a planning 
report in 1987.  As of 2003, the unit had not been implemented 
due to its marginal cost-effectiveness. 

n/a 
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Unit General Description 
Salt 

Removed1 

(tons/year) 

McElmo 
Creek 

The McElmo Creek Basin is located in southwestern Colorado in 
Montezuma county.  Early studies showed that salt loading 
resulted from both irrigation and diffuse sources, with irrigation 
being the main contributor.  The plan was to improve the 
irrigation system and reduce groundwater seepage from canals 
to reduce the amount of salt returned to McElmo Creek.  The 
McElmo Creek Unit was authorized for construction in 1984, as 
part of the Dolores Project, and was essentially completed in 
1996. 

23,000 

Big Sandy 
River 

The Big Sandy River Unit is located in Sweetwater County in 
southwestern Wyoming.  The purpose of the Big Sandy River 
Unit investigation was to determine the feasibility of lowering the 
salt inflow to the Big Sandy River.  The study was specifically 
directed toward reducing salt pickup from seeps and springs 
along a 26-mile reach of the Big Sandy River west of Eden, 
Wyoming. Studies conducted in cooperation with the United 
States Department of Agriculture (USDA) indicated that salinity 
control of on-farm irrigation by USDA was the most cost-effective 
alternative for controlling salinity in the Big Sandy River Unit, 
rather than off-farm alternatives implemented by Reclamation.  
USDA’s ongoing program to control salinity on the Big Sandy 
River began in 1988.  As of 2003, the unit had not been 
implemented. 

n/a 

1Tons removed in 2004.  Salt removal occurred in similar quantities per year for most units from 1998 
through 2003.  Source: Quality of Water, Colorado River Basin, Progress Report No. 22, Bureau of 
Reclamation, 2005 
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Statutory Amendments 
The Salinity Control Act was amended in 1980, 1984, 1995, 1996, 2000, and 
2008. The 1980 amendment authorized a desalting research program, which 
began in 1989. See Chapter 4. 

The 1984 amendments, in the Act of October 30, 1984, Pub. L. No. 98-569, 
98 Stat. 2933 (1984), directed the Secretary of Agriculture to establish a voluntary 
on-farm cooperative salinity control program within the United States Department 
of Agriculture (USDA). The 1984 amendments also modified the United States 
Department of the Interior's program for salinity control in several respects by 
providing: 

� Authorization to construct Stage I of the Lower Gunnison Basin Unit and 
the McElmo Creek Unit as part of the Dolores Project 

� Deauthorization of the Crystal Geyser Unit 
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� Direction to the Secretary to develop a comprehensive program to 
minimize the salt contributed from public lands administered by the 
Bureau of Land Management (BLM) 

� Direction to the Secretary to give preference to alternatives that reduce 
salinity at the least cost per unit of salinity reduction 

� Authorization for joint feasibility studies with industrial water users as 
part of ongoing Saline Water Use and Disposal Opportunities activities 

� Authorization for the Secretary to contract with non-Federal entities to 
construct, operate, maintain, and replace authorized salinity control 
facilities 

� Requirement for concurrent replacement of incidental fish and wildlife 
values foregone as salinity control units are constructed 

� Requirement to comply with procedural and substantive State water laws 

� Authorization for advance planning studies on Sinbad Valley   

The 1995 amendments, contained in the Act of July 28, 1995, Pub. L. No. 104-20, 
109 Stat. 255 (1995), changed the United States Department of the Interior’s 
approach to salinity control. As enacted in 1974, the Salinity Control Act 
envisioned and authorized large, federally constructed salinity control projects 
modeled after Reclamation’s water development projects.  The 1995 amendments 
authorized adoption of an open, competitive grant process as an alternative to 
federally constructed projects.  The 1995 amendments: 

� Authorized Reclamation to implement a basinwide salinity control  
program in the Colorado River Basin   

� Authorized Reclamation to fund projects sponsored by non-Federal 
entities to control salinity through a competitive award process open to the 
public 

� Increased by $75 million the amount authorized to be appropriated for 
Reclamation to carry out salinity control measures 

The 1996 amendments, contained in the Federal Agriculture Improvement and 
Reform Act, Pub. L. No. 104-127, Title III-Subtitle D, 110 Stat. 1006 (1996), 
permitted upfront cost sharing by the Upper Colorado River Basin Fund and the 
Lower Colorado River Basin Development Fund in lieu of repayment.  
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The 2000 amendments, contained in the Act of November 7, 2000, Pub. L.  
No. 106-459, 114 Stat. 1987 (2000), increased the authorized appropriation  
ceiling for Reclamation’s salinity control programs by an additional $100 million.    

The 2008 amendments, contained in the Food, Conservation, and Energy Act of  
2008, Pub. L. No. 110-246, Title II, Subtitle I, Section 2806, 122 Stat. 1651  
(2008), established the Basin States Program, directed that it be implemented by  
the Secretary through Reclamation, and clarified the authority for expenditure of  
cost-share funds from the Upper and Lower Colorado River Basin Funds (Basin  
Funds). The Basin States Program is implemented by the Secretary either directly  
or through grants or the advancement of funds to Federal or non-Federal entities.   
The program carries out: cost-effective measures and associated works to reduce  
salinity from multiple sources; operation and maintenance of salinity control  
features constructed under the Colorado River Basin salinity control program; and  
studies, planning, and administration of salinity control activities.  The statute  
directed that money from the Basin Funds used for cost-sharing in the  
Reclamation and USDA-Natural Resources Conservation Service salinity control  
programs be administered through the Basin States Program.  

Progress Toward Salinity Control  

In furtherance of the objectives of the Federal Water Pollution Control Act 
Amendments of 1972, Pub. L. No. 92-500, 86 Stat. 816 (1972) (Clean Water Act), 
the Environmental Protection Agency (EPA) approved numeric criteria for 
salinity levels at three monitoring stations at, or near, Hoover, Parker, and 
Imperial Dams along the Colorado River.  The salinity of the water passing these 
stations is measured to ensure that the criteria are met.     

In 2002, a report entitled 2002 Review - Water Quality Standards for Salinity, 
Colorado River System, prepared by the Colorado River Basin Salinity Control 
Forum for the EPA in compliance with the Clean Water Act, estimated that 
1.8 million tons of salt per year would need to be prevented from entering the 
Colorado River in order to maintain the water quality standards in the 
Lower Basin through 2025. The salinity control program continues to make 
progress toward that goal. In 2006, the combined Reclamation, USDA, and BLM 
salinity efforts were credited with preventing over 1.066 million tons of salt per 
year from entering the river system.  While salinity did increase during the 
prolonged drought of 2000-2008 (which was ongoing as of December 31, 2008), 
the numeric salinity criteria set by EPA at, or near, Hoover, Parker, and Imperial 
Dams were not exceeded.   

Salinity control progress is also tracked under Title II of the Salinity Control Act, 
which requires in Section 206 that the Secretary, beginning on January 1, 1975, 
submit periodic reports on the Colorado River Basin salinity control program, 
covering: 
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…the progress of investigations, planning, and construction of salinity 
control units for the previous fiscal year; the effectiveness of such units; 
anticipated work needed to be accomplished in the future to meet the 
objectives of this title, with emphasis on the needs during the 5 years 
immediately following the date of each report; and any special problems 
that may be impeding progress in attaining an effective salinity control 
program.  

The Salinity Control Act requires the reports to be submitted to the President, the 
Congress, and the Colorado River Basin Salinity Control Advisory Council 
(Advisory Council).  The Advisory Council was created under Title II which 
provided that its membership shall consist of up to three representatives from each 
of the seven Basin States, appointed by the Governor of each respective State.  As 
of December 31, 2008, twenty-three such reports had been prepared by the 
Secretary, acting through Reclamation. 

In addition to the reports prepared by the Secretary, at the end of each fiscal year, 
involved Federal agencies (the United States Department of the Interior Bureau of 
Reclamation, Bureau of Land Management, and Fish and Wildlife Service; United 
States Geological Survey; the USDA – Natural Resources Conservation Service; 
and the United States Environmental Protection Agency) provide a Federal 
Accomplishments Report and an oral report to the Advisory Council.  The 
Advisory Council then prepares an Annual Report on the Colorado River Basin 
Salinity Control Program and sends it to the Secretaries of Interior and 
Agriculture and the Director of the EPA.  The annual report provides 
recommendations concerning the progress of the Salinity Control Program and the 
need for specific actions by involved Federal agencies. 
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Chapter 9: List of References 
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86 Stat. 816 (1972) (Clean Water Act).    

Colorado River Basin Salinity Control Act, Pub. L. No. 93-320, 88 Stat. 266  
(1974) (on DVD in Updating the Hoover Dam Documents 1978 at  
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CHAPTER 10: NATIVE AMERICAN 
WATER RIGHTS SETTLEMENTS 

Introduction 

This chapter identifies Native American water rights settlements entered into 
during the period from 1979 through 2008 in the Colorado River Basin and in 
various stages of implementation as of December 31, 2008.  See Chapter 11 for a 
discussion of the Native American entitlements to lower Colorado River water at 
issue in Arizona v. California. 

Each Native American water rights settlement is multifaceted and contains 
numerous provisions which may address, for example, water entitlements from 
multiple sources (including surface water and ground water), waivers of claims, 
and financial commitments.  The information in this chapter is limited to the 
United States’ obligations with regard to Colorado River water delivery, including 
tributaries in the Upper Basin, and the development of delivery infrastructure to 
implement the settlements.  The information in this chapter is not intended to 
provide an interpretation of any of the Native American water rights settlements 
described herein. 

Numerous statutes relating to Native American water settlements are described in 
this chapter.  Amendments to these statutes that relate to Colorado River water 
entitlements, including those for the Central Arizona Project (CAP), are also 
identified; amendments relating to other matters are not.  

Over the course of the 30-year period covered by this volume, several of the 
Native American tribes and communities have adopted name changes.  For these 
tribes and communities, the change is noted at the beginning of each discussion, 
and then the name of the tribe or community as of December 31, 2008, is used 
throughout the remainder of the discussion. 

Upper Basin Settlements 

Southern Ute Indian Tribe and Ute Mountain Ute Tribe   
In 1986, the United States, the Southern Ute Indian Tribe, the Ute Mountain Ute 
Indian Tribe (now the Ute Mountain Ute Tribe), the State of Colorado, the 
Colorado Water Resources and Power Development Authority, the Animas-
La Plata Water Conservancy District, the New Mexico Interstate Stream 
Commission, the San Juan Water Commission, and Montezuma County, 
Colorado, negotiated and executed the Agreement in Principle Concerning the  
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Colorado Ute Indian Water Rights Settlement and Binding Agreement for 
Animas-La Plata Cost Sharing, dated June 30, 1986 (1986 Agreement in 
Principle).   

On December 10, 1986, the Colorado Ute Indian Water Rights Final Settlement 
Agreement (1986 Colorado Ute Settlement Agreement) was entered into among 
the United States, the Southern Ute Indian Tribe, the Ute Mountain Ute Tribe, the 
State of Colorado, the Animas-La Plata Water Conservancy District, the 
Dolores Water Conservancy District, the Florida Water Conservancy District, the 
Mancos Water Conservancy District, the Southwestern Water Conservation 
District, the City of Durango, the Town of Pagosa Springs, the Florida Farmers 
Ditch Company, the Florida Canal Company, and Fairfield Communities, Inc.   

The Colorado Ute Indian Water Rights Settlement Act of 1988, Public Law 
(Pub. L.) No. 100-585, 102 Stat. 2973 (1988) (Colorado Ute Settlement Act), 
authorized the Secretary of the Interior (Secretary) to supply water to the tribes 
from the Animas-La Plata and Dolores Projects in accordance with the 
1986 Colorado Ute Settlement Agreement and also implemented other portions of 
that settlement agreement.   

Under the terms and conditions specified in the 1986 Colorado Ute Settlement 
Agreement, the Ute Mountain Ute Tribe is entitled to the following allocations of 
water from the Dolores Project, as measured at McPhee Dam and Reservoir: 

� A maximum of 1,000 acre-feet per year of municipal and industrial water 

� A maximum of 23,300 acre-feet per year of agricultural irrigation water 

� A maximum of 800 acre-feet per year for fish and wildlife development  

The 1986 Colorado Ute Settlement Agreement further provided for diversion 
rights for both the Ute Mountain Ute Tribe and the Southern Ute Indian Tribe 
from the Animas-La Plata Project for irrigation and municipal and industrial uses.   

The Colorado Ute Settlement Act was amended by the Colorado Ute Settlement 
Act Amendments of 2000, Pub. L. No. 106-554, Appendix D, 114 Stat. 2763A-
258 (2000) (2000 Amendments), to reflect substantial changes to the Animas-
La Plata Project. In the 2000 Amendments, Congress found that: 

The claims of the Colorado Ute Indian Tribes on all rivers in Colorado 
other than the Animas and La Plata Rivers have been settled in 
accordance with the provisions of the Colorado Ute Indian Water Rights 
Settlement Act of 1988 (Public Law 100-585; 102 Stat. 2973). 

The 2000 Amendments provide that “in order to settle the outstanding claims of 
the [Southern Ute Indian Tribe and the Ute Mountain Ute Tribe] on the 
Animas and La Plata Rivers,” the Secretary, acting through the Bureau of 
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Reclamation (Reclamation), is authorized to complete construction of and operate 
and maintain certain facilities to divert and store water from the Animas River.  
The facilities are to provide for an annual average depletion of 57,100 acre-feet of 
water to be used for a municipal and industrial water supply allocated among 
specified parties. Section 302 of the 2000 Amendments modifies the 
Colorado Ute Settlement Act and provides that Reclamation is specifically 
authorized to: 

(ii) deliver, through the use of the project components referred to in 
clause (i), municipal and industrial water allocations – 

(I) with an average annual depletion not to exceed 16,525 acre-feet 
of water, to the Southern Ute Indian Tribe for its present and future 
needs; 

(II) with an average annual depletion not to exceed 16,525 acre-
feet of water, to the Ute Mountain Ute Indian Tribe for its present 
and future needs;  

The 2000 Amendments further provided for the possible reallocation to the tribes 
of certain water initially allocated under the statute to others, under conditions 
specified in the statute.  After the 2000 Amendments were enacted, the Amended 
and Restated Agreement in Principle Concerning the Colorado Ute Indian Water 
Rights Settlement and Binding Agreement for Animas-La Plata Cost Sharing was 
entered into among the United States, the Southern Ute Indian Tribe, the Ute 
Mountain Ute Tribe, the State of Colorado, the Colorado Resources and Power 
Development Authority, the Animas-La Plata Water Conservancy District, the 
New Mexico Interstate Stream Commission, the San Juan Water Commission, 
and Montezuma County, Colorado, on November 9, 2001.  The purpose of the 
amended and restated agreement was to reflect the 2000 Amendments and the 
substantial changes to the Animas-La Plata Project, to effectuate changes 
concerning final settlement of the reserved water rights of the Ute Mountain Ute 
Tribe and the Southern Ute Indian Tribe, and to address issues relating to cost 
sharing and financing necessitated by the changes in the Animas-La Plata Project. 

Consent decrees relating to the tribal entitlements were filed in the State court in 
Colorado, as required by the terms of the 1988 Colorado Ute Settlement Act and 
the 2000 Amendments. 

As of December 31, 2008, the dam, reservoir, pumping plant, and pipelines for 
the Animas-La Plata Project were expected to be in full operation in 2011. 

Jicarilla Apache Nation   
The Jicarilla Apache Tribe Water Rights Settlement Act, Pub. L. No. 102-441, 
106 Stat. 2237 (1992), provides for water to be made available annually to the 
Jicarilla Apache Tribe, now the Jicarilla Apache Nation, under a settlement 
contract in the following amounts under water rights held by the Secretary for the 
following projects or sources: 
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� 40,000 acre-foot per year total diversion 
o 33,500 from Navajo Reservoir or Navajo River 
o 6,500 from San Juan-Chama Project 

� 32,000 acre-foot per year total depletion 
o 25,500 from Navajo Reservoir or Navajo River 
o 6,500 from San Juan-Chama Project 

The 1992 statute provided that the Jicarilla Apache Nation may enter into 
subcontracts with third parties, subject to the approval of the Secretary, to supply 
water for beneficial use outside of the reservation for terms not to exceed 
99 years. The statute further provides that the Nation is entitled to use any return 
flows attributable to uses of the water by the Nation or its subcontractors, as long 
as the water depletions do not exceed the amounts set forth above. 

In accordance with the authority provided by the 1992 statute, the Secretary, on 
behalf of the United States, entered into the Contract Between the United States 
and the Jicarilla Apache Tribe, dated December 8, 1992, incorporating the terms 
of the statute.  The contract further provided that in time of shortage the Nation 
would share in the available water supply in the manner set forth in Section 11(a) 
of the Act of June 13, 1962, Pub. L. No. 87-483, 76 Stat. 96, 99-100 (1962). 

As of December 31, 2008, the Jicarilla Apache Nation, with the approval of the 
Secretary, had entered into two water supply agreements.  The first agreement, the 
Water Supply Agreement between the City of Santa Fe and the Jicarilla Apache 
Nation, was entered into on September 2, 2004.  Under the agreement, the Nation 
makes available for delivery up to 3,000 acre-feet of water annually from the 
San Juan-Chama Project to the City of Santa Fe.  Under the terms of the 
agreement, the water availability commenced January 1, 2007, and terminates 
December 31, 2057, unless otherwise terminated under the provisions of the water 
supply agreement.  The Secretary, acting through Reclamation, approved this 
water supply agreement on October 27, 2005. 

The second agreement, the Water Supply Agreement dated March 2, 2007, was 
entered into between the Jicarilla Apache Nation and the Public Service Company 
of New Mexico. Under this agreement, the Nation makes available for delivery 
up to 8,500 acre-feet of water annually from the Navajo Reservoir.  Under the 
terms of the agreement, the water availability commenced March 2, 2007, the date 
the agreement was approved by the Secretary, acting through Reclamation, and 
terminates December 31, 2057, unless otherwise terminated under the provisions 
of the water supply agreement.   

Ongoing Settlement Discussions in the Upper Basin 
The Central Utah Project Completion Act (CUPCA) is contained in Titles II-VI of 
Pub. L. No. 102-575, 106 Stat. 4605 (1992). See Chapter 8.  Title V of CUPCA, 
the Ute Indian Water Rights Settlement, ratifies and approves the proposed 
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Revised Ute Indian Compact of 1990, dated October 1, 1990, subject to the 
reratification of that compact by the Ute Indian Tribe and the State of Utah, and 
authorizes the Secretary to take all actions necessary to implement the compact.   

The proposed Revised Ute Indian Compact of 1990 would provide “from waters 
of the Colorado River System apportioned to the State of Utah” for an 
apportionment to the United States in trust for the Ute Indian Tribe and others “as 
Winters Doctrine water rights” a gross diversion of 470,594 acre-feet per year 
with a depletion of 248,943 acre-feet per year “from all sources in accordance 
with and as more fully set out in the ‘Tabulation of Ute Indian Water Rights’” on 
file with the Utah State Engineer.  The Ute Indian Tribe water entitlement 
provided for in the proposed Revised Ute Compact of 1990 would have a priority 
date of October 3, 1861, for some parcels of tribal land and a priority date of 
January 5, 1882, for other parcels. 

In addition to the foregoing quantities, the proposed Revised Ute Compact of 
1990 would also provide for the apportionment to the United States in trust for the 
Ute Indian Tribe of a depletion right of 10,000 acre-feet of water from the 
Green River, with a priority date of October 3, 1861, for municipal and industrial 
purposes. As of December 31, 2008, neither the Tribe nor the State had reratified 
the proposed Revised Ute Indian Compact of 1990, and negotiations were 
ongoing with respect to the potential modification of the provisions of the 
proposed compact. 

As of December 31, 2008, the Upper Colorado Region of the Bureau of 
Reclamation was participating in and providing substantial technical assistance 
and funding in support of the following negotiations with Native American tribes 
and pueblos in the State of New Mexico:  the Navajo-San Juan Settlement, the 
Taos Settlement (Taos Pueblo), and the Aamodt Settlement (San Ildefonso, 
Pojoaque, Nambe, and Tesuque Pueblos). 

Lower Basin Settlements 

Several Native American water rights settlements were entered into during the 
period from 1979 through 2008 and, as of December 31, 2008, were in various 
stages of implementation in central and southern Arizona.  Construction of the 
Central Arizona Project (CAP), beginning in the 1970s, helped facilitate these 
settlements by providing water infrastructure and additional water supplies.  See 
Chapter 5. Many of the Native American water rights settlements incorporate 
previous allocations of CAP water already under contract to the tribes and 
communities.  Some settlements incorporate CAP water allocations relinquished 
by non-Indian agricultural subcontractors.  

CAP water allocations are a primary focus of the Arizona Water Settlements 
Act of 2004, Pub. L. No. 108-451, 118 Stat. 3478 (2004) (AWSA). The AWSA 
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recognizes that a total of 1,415,000 acre-feet per year of Colorado River water is 
allocated by the Secretary within the framework of the CAP.  Of this, 
650,724 acre-feet per year is dedicated for use by Native American tribes and 
communities in Arizona.  See AWSA, Section 104(c)(1)(A).  As discussed later in 
this chapter, up to 17,000 additional acre-feet per year may become available for 
such use in the event an exchange and lease agreement is entered into among the 
United States, the Gila River Indian Community, and Asarco Incorporated.   

The priority of the CAP water in the Native American water rights settlements is 
either pre-1968 priority water, Indian priority water, municipal and industrial 
priority water (M&I), or non-Indian agricultural priority water.  In addition, 
certain settlements utilize non-Indian agricultural priority water firmed to be 
equivalent to M&I priority. The priority system for CAP water is discussed in 
Chapter 5. 

The following sections discuss the Native American water rights settlements 
utilizing the CAP, and then discuss the Native American water rights negotiations 
in Arizona and southern California involving the use of Colorado River water, 
ongoing as of December 31, 2008.   

Ak-Chin Indian Community 
The Act of July 28, 1978, Pub. L. No. 95-328, 92 Stat. 409 (1978) (1978 Ak-Chin 
Act), amended in 1984, 1992, and 2000, was the first of a series of Native 
American water rights settlements in central and southern Arizona.  The 
1978 Ak-Chin Act directed the Secretary to provide for the permanent delivery to 
the Ak-Chin Reservation of 85,000 acre-feet of water on an annual basis.  The 
1978 Ak-Chin Act identified no source for this water but provided a 25-year 
period in which to secure the supply. To implement the 1978 Ak-Chin Act, the 
Secretary and the Ak-Chin Indian Community entered into the Contract Between 
the United States and the Ak-Chin Indian Community to Provide Water and to 
Settle Claims to Water, dated May 20, 1980.  This contract committed the 
Secretary to securing the 85,000 acre-feet per year provided for in the  
1978 Ak-Chin Act but also did not identify a water source.   

An Agreement in Principle for Revised Ak-Chin Water Settlement was executed 
on September 23, 1983, between the Secretary and the Ak-Chin Indian 
Community with the objective to secure legislation to revise the 1978 Ak-Chin 
Act. The Act of October 19, 1984, Pub. L. No. 98-530, 98 Stat. 2698 (1984) 
(1984 Ak-Chin Act) was thereafter enacted.   

Section 2(a) of the 1984 Ak-Chin Act directs the Secretary, by January 1, 1988, 
to deliver annually a permanent water supply of not less than 75,000 acre-feet 
per year of surface water to the Ak-Chin Reservation.  Section 2(c) of the 
1984 Ak-Chin Act specifies that in a time of shortage, the deliveries may be 
reduced, but not below 72,000 acre-feet per year.  Section 2(f) of the 
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1984 Ak-Chin Act identifies two sources of supply for Colorado River water 
which, in the aggregate, are to be used to meet the Secretary’s delivery 
obligations under Sections 2(a) and 2(c) of the Act:   

� Pre-1968 priority Colorado River water from the 50,000 acre-feet annual 
entitlement acquired under the 1984 Ak-Chin Act by the Secretary from 
the Yuma Mesa Division of the Gila Project   

� CAP Indian priority water from the 58,300 acre-feet per year allocation to 
the Ak-Chin Indian Community under the 1983 CAP allocations (see 
Chapter 5) as provided in the December 11, 1980, CAP water delivery 
contract between the Secretary and the Community, subject to the 
conditions of the 1984 Act 

To meet the requirements of Section 2(a) and 2(c), these aggregated supplies of 
Colorado River water are provided to the Ak-Chin Indian Community, first from 
the pre-1968 water, and then as required to fulfill the delivery obligation, from the 
CAP Indian priority water. 

Section 2(b) of the 1984 Ak-Chin Act directs that in any year in which sufficient 
surface water is available, the Secretary is to deliver additional surface water as 
requested by the Ak-Chin Indian Community, in an amount not to exceed 
10,000 acre-feet per year. The 1984 Ak-Chin Act does not expressly identify the 
source for this water. As of December 31, 2008, this delivery obligation has been 
met with CAP water delivered through the CAP to the Ak-Chin Reservation.  
Reclamation has taken the position that CAP water delivered to satisfy the 
requirements of Section 2(b) of the 1984 Ak-Chin Act is water other than from 
the supplies identified in the 1984 Ak-Chin Act to meet the requirements of 
Sections 2(a) and 2(c) of that statute.  The Central Arizona Water Conservation 
District has expressed a different view and, as of December 31, 2008, the issue 
remained unresolved. 

The Secretary and the Community entered into the Contract Between the United 
States and the Ak-Chin Indian Community to Provide Permanent Water and Settle 
Interim Water Rights, dated October 2, 1985, to implement the 1984 Ak-Chin 
Act. 

To the extent, in any given year, the aggregated supplies (50,000 acre-feet 
acquired from Yuma Mesa Division and 58,300 acre-feet from the 1983 CAP 
allocation) exceed the Secretary’s water delivery obligations for the Ak-Chin 
Reservation, the 1984 Ak-Chin Act directed the Secretary to allocate this excess 
water on an interim basis for the CAP.  In 1992, Congress directed that the excess 
water be provided to the San Carlos Apache Tribe as part of a water rights 
settlement.  See discussion of the San Carlos Apache Tribe later in this chapter. 
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The Ak-Chin Water Use Amendments Act of 1992, Pub. L. No. 102-497, 
106 Stat. 3258 (1992) authorized the Ak-Chin Indian Community, subject to the 
approval of the Secretary, to lease, enter into an option to lease, extend leases, 
exchange, or temporarily dispose of the settlement water within the areas initially 
designated under Arizona State law as the Pinal, Phoenix, and Tucson Active 
Management Areas, with the term of any lease not to exceed 100 years.   

The Secretary and the Community amended the 1985 contract with Amendment 
No. 1, dated December 14, 1994, to provide for the right of the Community to 
lease or enter into an option to lease the permanent water supply made available 
to the Community under the 1985 contract.  The Secretary and the Community 
then entered into an Option and Lease Agreement, also dated December 14, 1994, 
with the Del Webb Corporation (Del Webb) which, upon exercise of the option by 
Del Webb, granted the corporation a 100-year lease of not less than 6,000 nor 
more than 10,000 acre-feet per year of the surface water made available to the 
Community under the 1984 Ak-Chin Act. 

The Ak-Chin Indian Community and Del Webb subsequently executed an 
Amendment No. 1 to the Option and Lease Agreement and a Restated Option and 
Lease Agreement on January 7, 1999.  The Ak-Chin Water Use Amendments Act 
of 2000, Pub. L. No. 106-285, 114 Stat 878 (2000) ratified and approved the 
1994 Option and Lease Agreement among the Community, the United States, and 
the Del Webb Corporation and authorized and directed the Secretary to execute 
the Amendment No. 1 previously executed by the Community and the Del Webb 
Corporation. The Secretary did so, acting through the Bureau of Indian Affairs, 
which executed the agreement June 14, 2001, and through Reclamation, which 
executed the agreement on June 29, 2001.  Under the amended and restated 
agreement, the Del Webb Corporation has a lease entitlement of not less than 
6,000, nor more than 10,000, acre-feet per year for a 100-year period commencing 
on the date when the option is exercised. 

With the exception of the leased water, the Ak-Chin Indian Community was, as of 
December 31, 2008, putting the settlement water to use on the reservation using 
infrastructure financed by the United States.   

Tohono O’odham Nation 
The Southern Arizona Water Rights Settlement Act of 1982, Pub. L. No. 97-293, 
Title III, 96 Stat. 1274 (1982) (SAWRSA), amended in 1984 and 1992, and 
amended and restated in 2004, authorized the settlement of water rights claims of 
the Papago Tribe for the San Xavier Reservation and the Schuk Toak District of 
the Sells Papago Reservation. The Papago Tribe is now known as the 
Tohono O’odham Nation, and the Sells Papago Reservation is now known as the 
Tohono O’odham (or “main”) Reservation. 
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The Secretary entered into three agreements (collectively, the 1983 settlement 
agreements), each dated October 11, 1983, to implement the 1982 SAWRSA 
legislation: 

� Contract Between the United States and the Papago Tribe of Arizona to 
Provide Water and to Settle Claims to Water  

� Contract Between the United States and the City of Tucson to Provide for 
Delivery of Reclaimed Water to the Secretary  

� Contract Among the United States, the State of Arizona, and Others to 
Provide for Contribution to the Cooperative Fund and for Other Purposes, 
entered into among the United States, the State of Arizona, the City of 
Tucson, the Anamax Mining Company, the Cyprus Pima Mining 
Company, Asarco Incorporated, the Duval Corporation, and Farmers 
Investment Company 

Under the 1983 settlement agreements, the Secretary was obligated to deliver to 
the Tohono O’odham Nation at the San Xavier Reservation 27,000 acre-feet per 
year of CAP Indian priority water under a December 11, 1980, CAP water 
delivery contract between the Secretary and the Nation and 23,000 acre-feet per 
year of water to be acquired within 10 years from an unspecified source. 

Under the 1983 settlement agreements, the Secretary was further obligated to 
deliver to the Tohono O’odham Nation at the Schuk Toak District of the Sells 
Tohono O’odham Reservation 10,800 acre-feet per year of CAP Indian priority 
water under a December 11, 1980, CAP water delivery contract between the 
Secretary and the Nation and 5,200 acre-feet per year of water to be acquired 
within 10 years from an unspecified source. 

The AWSA authorizes and directs the Secretary in Titles I and II to reallocate and 
deliver CAP non-Indian agricultural priority water to the Tohono O’odham 
Nation, subject to certain conditions. An integral component of the AWSA is the 
Southern Arizona Water Rights Settlement Amendments Act of 2004, Pub. L. 
No. 108-451, Title III, 118 Stat. 3536 (2004) (2004 Amendments), which 
amended and restated SAWRSA.  The Tohono O’odham Settlement Agreement, a 
restated settlement agreement dated June 12, 2006, conforms the 1983 settlement 
agreements to the AWSA, including the 2004 Amendments to SAWRSA.  Parties 
to the restated agreement include the United States, the Nation, the State of 
Arizona, the City of Tucson, Asarco Incorporated, Farmers Investment Company, 
and allottees. 

The Colorado River water available to the Tohono O’odham Nation as part of the 
2006 restated settlement agreement, relating to the San Xavier Reservation, 
includes: 
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� 27,000 acre-feet per year of CAP Indian priority water under a 
December 11, 1980, water delivery contract between the Secretary and the 
Nation 

� 23,000 acre-feet per year of CAP non-Indian agricultural priority water 
reallocated to the Nation in accordance with Section 104(a)(1)(A)(2) of 
the AWSA 

The Colorado River water available to the Tohono O’odham Nation as part of the 
2006 restated settlement agreement, relating to the eastern Schuk Toak District 
(that portion of the Schuk Toak District located within the area designated as the 
Tucson Active Management Area under Arizona State law), includes: 

� 10,800 acre-feet per year of CAP Indian priority water under a 
December 11, 1980, water delivery contract between the Secretary and the 
Nation 

� 5,200 acre-feet per year of CAP non-Indian agricultural priority water 
reallocated to the Nation in accordance with Section 104(a)(1)(A)(2) of 
the AWSA 

In the event that deliveries of CAP non-Indian agricultural priority water are 
reduced in time of shortage, the Secretary is required by the AWSA to supply 
water to the Tohono O’odham Nation from other sources in order to “firm” the 
collective 28,2001 acre-feet per year supply of CAP non-Indian agricultural 
priority water provided to the Nation under the 2004 Amendments so that the 
water is equivalent in priority to CAP M&I priority water.  See Chapter 5. The 
firming obligation began January 1, 2008, and extends for 100 years.  Under the 
October 11, 1983, Contract Between the United States and the City of Tucson to 
Provide For Delivery of Reclaimed Water to the Secretary, the Secretary obtained 
rights to 28,200 acre-feet of reclaimed water per year from the City of Tucson.  
This water may be used by the Secretary directly, or through exchange, to meet 
the firming obligation.  

The 2004 Amendments provide that the Tohono O’odham Nation’s entitlement to 
CAP water identified in sections 304(a) and 306(a) of the SAWRSA, as 
amended by the 2004 Amendments, may be devoted to any use at any location 
within the “Nation’s Reservation” as that term is defined in the statute.  The 
2004 Amendments further provide that the Nation may use this CAP water 
outside the Nation’s Reservation within the CAP service area, subject to the 
approval of the Secretary, to assign, exchange, lease, or provide an option to lease 
or temporarily dispose of this CAP water, with the term of any such agreement 
not to exceed 100 years. 

1 Of this, 23,000 acre-feet per year is for the San Xavier Reservation and 5,200 acre-feet 
per year is for the eastern Schuk Toak District. 
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On May 5, 2006, the Secretary and the Nation entered into Amendment No. 1 to 
the December 11, 1980, CAP water delivery contract.  This amendment, required 
by section 309(g) of the 2004 Amendments, incorporates the provisions of the 
2004 Amendments and the 2006 restated settlement agreement relating to CAP 
water. Amendment No. 1 superseded and replaced the Nation’s December 11, 
1980, CAP water delivery contract in its entirety.  

The Asarco Settlement Agreement, dated June 12, 2006, entered into among the 
United States, the Tohono O’odham Nation, the San Xavier District, Asarco 
Incorporated, and allottees, is attached as Exhibit 13.1 to the 2006 restated 
settlement agreement.  Under the Asarco Settlement Agreement, the Nation is to 
deliver to Asarco Incorporated up to 10,000 acre-feet of CAP water annually for 
use in Asarco Incorporated’s operations both on and off the Nation’s Reservation.  
This obligation terminates 25 years after December 14, 2007, or the date Asarco 
Incorporated terminates mining and processing activities at the Mission Complex, 
whichever occurs first. As of December 31, 2008, no further agreements had 
been entered into to allow others the use of a portion of the Nation’s CAP 
entitlement. 

The Colorado River Basin Project Act, Pub. L. No. 90-537, 82 Stat. 885 (1968) 
(CRBPA or Basin Project Act) and the 2004 Amendments authorize construction 
of water delivery infrastructure to permit the Tohono O’odham Nation to take 
delivery of CAP water. 

With respect to the Schuk Toak District, the Secretary is directed by the 
2004 Amendments to complete the design and construction of the irrigation 
system and delivery and distribution system to serve the existing farm in the 
eastern Schuk Toak District. 

With respect to the San Xavier Reservation, the Secretary is directed by the 
2004 Amendments to:  (a) complete the design and construction of improvements 
to the irrigation system that serves the existing cooperative farm; (b) complete the 
design and construction of the extension of the irrigation system for the existing 
cooperative farm; and (c) design and construct such works for a new farm as 
necessary for the efficient distribution for agricultural purposes of that portion of 
the 27,000 acre-feet per year of CAP Indian priority water not required for the 
existing cooperative farm, including the extension.  The 2004 Amendments 
provide that the San Xavier District may elect to receive $18,300,000, as adjusted 
in accordance with the statute, in lieu of the construction of works to serve a new 
farm.  

As of December 31, 2008, infrastructure development on the eastern Schuk Toak 
District was complete, and the Tohono O’odham Nation was taking delivery of a 
portion of the CAP water supplies for the Schuk Toak District and putting it to  
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agricultural use. Infrastructure development on the San Xavier Reservation was 
partially complete, and CAP water was being delivered to the San Xavier District 
and put to agricultural use. 

The Tohono O’odham Nation also has an entitlement under a CAP water delivery 
contract for the delivery of up to 8,000 acre-feet per year of CAP Indian priority 
water to the Nation for the Sif Oidak District.  This water is not part of the 2006 
water rights settlement.  

Salt River Pima-Maricopa Indian Community 
The Salt River Pima-Maricopa Indian Community Water Rights Settlement Act 
of 1988, Pub. L. No. 100-512, 102 Stat. 2549 (1988) (SRPMIC Settlement Act), 
authorized settlement of the Salt River Pima-Maricopa Indian Community’s water 
rights claims. The Salt River Pima-Maricopa Indian Community Water Rights 
Settlement Agreement was entered into on February 12, 1988.  Parties to the 
settlement agreement include the United States, the Community, the State of 
Arizona, the Salt River Project Agricultural Improvement and Power District, the 
Salt River Valley Water Users’ Association, the Roosevelt Water Conservation 
District, the Roosevelt Irrigation District, the Arizona cities of Chandler, 
Glendale, Mesa, Phoenix, Scottsdale, and Tempe, the Arizona Town of Gilbert, 
and the Central Arizona Water Conservation District (CAWCD). 

The Colorado River water available to the Salt River Pima-Maricopa Indian 
Community as part of the 1988 settlement for the Salt River Pima-Maricopa 
Indian Reservation includes: 

� 13,300 acre-feet per year of CAP Indian priority water under a  
December 11, 1980, CAP water delivery contract between the Secretary 
and the Community 

Water available to the Salt River Pima-Maricopa Indian Community as part of the 
1988 settlement as a result of an exchange of Colorado River water includes:  

� 22,000 acre-feet per year of water provided to the Community from the 
Arizona cities of Chandler, Glendale, Mesa, Phoenix, Scottsdale, and 
Tempe, and the Arizona Town of Gilbert in exchange for an equivalent 
amount of pre-1968 priority Colorado River water acquired by the 
Secretary from the Wellton-Mohawk Irrigation and Drainage District near 
Yuma, Arizona, subsequent to the settlement under the authority of the 
SRPMIC Settlement Act   

The SRPMIC Settlement Act directed the Secretary to amend the December 11, 
1980, CAP water delivery contract with the Salt River Pima-Maricopa Indian 
Community to extend the term of the contract to December 31, 2098, to provide 
for the contract’s subsequent renewal, and to authorize the Community to lease 
the 13,300 acre-feet per year of CAP Indian priority water to the Arizona cities of 
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Chandler, Glendale, Mesa, Phoenix, Scottsdale, and Tempe, and the Arizona 
Town of Gilbert for a term commencing January 1, 2000, and ending 
December 30, 2098.  The Secretary and the Community amended the CAP water 
delivery contract accordingly on February 12, 1988.  

Also on February 12, 1988, the United States and the Salt River Pima-Maricopa 
Indian Community entered into the following lease agreements for a total of 
13,300 acre-feet per year of CAP Indian priority water: 

� City of Chandler – Salt River Pima-Maricopa Indian Community,  
Project Water Lease Agreement for 2,586 acre-feet per year  

� Town of Gilbert – Salt River Pima-Maricopa Indian Community,  
Project Water Lease Agreement for 4,088 acre-feet per year  

� City of Glendale – Salt River Pima-Maricopa Indian Community,  
Project Water Lease Agreement for 1,814 acre-feet per year  

� City of Mesa – Salt River Pima-Maricopa Indian Community,  
Project Water Lease Agreement for 1,669 acre-feet per year  

� City of Phoenix – Salt River Pima-Maricopa Indian Community,  
Project Water Lease Agreement for 3,023 acre-feet per year  

� City of Scottsdale – Salt River Pima-Maricopa Indian Community, 
Project Water Lease Agreement for 60 acre-feet per year 

� City of Tempe – Salt River Pima-Maricopa Indian Community,  
Project Water Lease Agreement for 60 acre-feet per year  

The SRPMIC Settlement Act directed the Secretary, under the authority of the 
Basin Project Act, to design and construct new facilities for the delivery of water 
to unserved portions of the Salt River Pima-Maricopa Indian Community’s 
reservation.  The SRPMIC Settlement Act also directed the Secretary, under 
existing authority and the Act of November 2, 1921, Pub. L. No. 67-85, 
42 Stat. 208 (1921) (Snyder Act), to provide additional funding for other 
infrastructure construction, rehabilitation, and improvement to the Community.  
The Secretary completed the infrastructure development required by the 
settlement and, as of December 31, 2008, the Community was putting settlement 
water to use on the reservation. 

Fort McDowell Yavapai Nation 
The Fort McDowell Indian Community Water Rights Settlement Act of 1990, 
Pub. L. No. 101-628, Title IV, 104 Stat. 4480 (1990) (FMIC Settlement Act), 
authorized settlement of water rights claims of the Fort McDowell Indian 
Community, now the Fort McDowell Yavapai Nation.  The resulting Fort 
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McDowell Indian Community Water Settlement Agreement is dated January 15, 
1993. Parties to the settlement include the United States, the Nation, the State of 
Arizona, the Salt River Valley Water Users’ Association, the Salt River Project 
Agricultural Improvement and Power District, the Roosevelt Water Conservation 
District, CAWCD, and the Arizona cities of Phoenix, Scottsdale, Glendale, Mesa, 
Tempe, and Chandler, and the Town of Gilbert.   

The Colorado River water available to the Fort McDowell Yavapai Nation as part 
of the 1993 settlement for the Fort McDowell Indian Reservation includes: 

� 4,300 acre-feet per year of CAP Indian priority water under a 
December 11, 1980, CAP water delivery contract between the Secretary 
and the Nation 

� 13,933 acre-feet per year of CAP Indian priority water, which the 
Secretary acquired from the Harquahala Valley Irrigation District (HVID) 
in Arizona as CAP non-Indian agricultural priority water and converted to 
CAP Indian priority water under the authority of the FMIC Settlement Act  

The FMIC Settlement Act further directed that the Secretary utilize any remaining 
HVID water acquired under the authority of that Act solely for the settlement of 
water rights claims of other Indian tribes having claims to the water in the 
Salt and Verde River system in Arizona. See the Gila River Indian Community 
discussion later in this chapter.  

The FMIC Settlement Act directed the Secretary to amend the December 11, 
1980, CAP water delivery contract with the Fort McDowell Yavapai Nation to 
extend the term of the contract to December 31, 2099, to provide for the 
contract’s subsequent renewal, and to authorize the Nation to lease this CAP 
water to the City of Phoenix for a term commencing January 1, 2001, and ending 
December 31, 2099.  The Secretary and the Nation amended the CAP water 
delivery contract accordingly by executing the first amendment to the 1980 CAP 
water delivery contract on January 15, 1993, and entered into a Project Water 
Lease Agreement with the City of Phoenix on December 14, 1993.   

A second amendment to the 1980 CAP water delivery contract was executed on 
December 14, 1993, to include the 13,933 acre-feet per year of CAP Indian 
priority water previously allocated to HVID as CAP non-Indian agricultural 
priority water and to authorize the lease of this water, subject to the approval of 
the Secretary, for use in Pima, Pinal, or Maricopa Counties in Arizona for a term 
not to exceed 100 years. This second amendment superseded and replaced the 
Fort McDowell Yavapai Nation’s 1980 CAP water delivery contract and its first 
amendment in their entirety.  As of December 31, 2008, the Nation had not leased 
or put to use this water. 
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San Carlos Apache Tribe  
The San Carlos Apache Tribe Water Rights Settlement Act of 1992, Pub. L. 
No. 102-575, Title XXXVII, 106 Stat. 4740 (1992) (San Carlos Apache 
Settlement Act) authorized the settlement of water rights claims of the San Carlos 
Apache Tribe related to the San Carlos Apache Reservation, expressly excluding 
claims related to the allotments outside the exterior boundaries of the reservation.  
The resulting San Carlos Apache Tribe Water Rights Settlement Agreement is 
dated March 30, 1999.  Amendment No. 1, dated December 16, 1999, made 
technical amendments to the settlement agreement. Amendment No. 2, dated 
December 16, 1999, added additional provisions regarding the City of Safford.  
Amendment No. 3, dated December 16, 1999, added additional provisions 
regarding the City of Globe. Parties to the settlement include the United States, 
the Tribe, the State of Arizona, the Salt River Project Agricultural Improvement 
and Power District, the Salt River Valley Water Users’ Association, the Roosevelt 
Water Conservation District, the Buckeye Irrigation Company, the Buckeye 
Water Conservation and Drainage District, the Arizona cities of Chandler, Mesa, 
Scottsdale, Safford, Tempe, and Globe, the Town of Gilbert, and CAWCD. 

The Colorado River water available to the San Carlos Apache Tribe as part of the 
1999 settlement for the San Carlos Apache Indian Reservation includes: 

� 12,700 acre-feet per year of CAP Indian priority water under a 
December 11, 1980, CAP water delivery contract between the Secretary 
and the Tribe 

� 14,6652 acre-feet per year of CAP M&I priority water previously allocated 
to Phelps Dodge Corporation, Inc. (Phelps Dodge) 

� 3,480 acre-feet per year of CAP M&I priority water previously allocated 
to the town of Globe 

� The excess water (unquantified) not required to be delivered to the  
Ak-Chin Indian Reservation under subsection (f)(2) of Section 2 of the 
Ak-Chin Water Rights Settlement Act of 1984.  See the discussion of the 
Ak-Chin Indian Community earlier in this chapter.  

The San Carlos Apache Settlement Act directed the Secretary to amend the 
December 11, 1980, CAP water delivery contract with the San Carlos Apache 
Tribe to incorporate the CAP supplies reallocated to the Tribe under the 
settlement.  The Act directed that the reallocated water retain the priority such 

2 The San Carlos Apache Settlement Act provides for the reallocation to the San Carlos 
Apache Tribe of 14,655 acre-feet previously allocated to Phelps Dodge, specifically referencing a 
1983 Federal Register notice.  The allocation to Phelps Dodge in that notice was for 14,665 acre-
feet.  See 48 Fed. Reg. 12446 (March 24, 1983).  This 10 acre-foot statutory ambiguity is resolved 
in the settlement agreement and in the amendment to the Tribe’s CAP water contract which 
provide the Tribe with the 14,665 acre-feet previously allocated to Phelps Dodge. 
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water had prior to its reallocation.  The Act further directed that amendments 
extend the term of the contract to December 31, 2100, provide for its subsequent 
renewal, and permit the water to be leased within Maricopa, Pinal, and Pima 
Counties for terms not to exceed 100 years, subject to renewal, and, in particular, 
authorized leases to the cities of Chandler, Glendale, Goodyear, Mesa, Peoria, 
Phoenix, Scottsdale, Tempe, and the Town of Gilbert.  The Secretary and the 
Tribe amended the CAP water delivery contract accordingly, with the 
amendments to be effective when conditions specified in the San Carlos Apache 
Tribe Water Rights Settlement Agreement were met. 

As of December 31, 2008, the San Carlos Apache Tribe had leased 12,500 acre-
feet per year under a 100-year lease to the City of Scottsdale with the lease 
executed in 1999 and the commencement of the 100-year term subject to specified 
conditions. Under the Lease Agreement for the Lease and Delivery of Water 
Among the United States of America, the San Carlos-Apache [sic] Tribe, and the 
Phelps Dodge Corporation, made on January 24, 2002, the Tribe leased 
14,000 acre-feet per year of CAP water from its CAP water entitlement to 
Phelps Dodge for 50 years beginning January 1, 1999.  To facilitate the lease, the 
United States and the Tribe entered into an exchange agreement with the Salt 
River Project Agricultural Improvement and Power District and the Salt River 
Valley Water Users’ Association dated January 24, 2002.  The lease to 
Phelps Dodge and the exchange agreement are authorized by the Act of June 12, 
1997, Chapter 5, Pub. L. No. 105-18, 111 Stat. 181 (1997). 

In Section 3707(a)(1) of the San Carlos Apache Settlement Act, the Secretary is 
directed, pursuant to the existing authority of the Basin Project Act, to design and 
construct new facilities for the delivery of 12,700 acre-feet of CAP water 
originally allocated to the San Carlos Apache Tribe to tribal reservation lands at a 
cost which “shall not exceed the cost for such design and construction which 
would have been incurred by the Secretary in the absence of the [San Carlos 
Apache Tribe Water Rights Settlement Agreement] and this title.”  As of 
December 31, 2008, Reclamation was working with the Tribe to determine how to 
meet the Secretary’s obligation.   

Title IV of the 2004 AWSA provides that none of the provisions of Titles I, II, or 
III of the AWSA or the agreements, attachments, exhibits, or stipulations 
referenced in those titles shall be construed to amend, alter, or limit the authority 
of the San Carlos Apache Tribe or the United States to assert any claim in any 
forum against any party on behalf of the Tribe, its members, and allottees.  
Title IV of the AWSA further provides that nothing in Titles I, II, or III or the 
documents referenced therein shall amend or alter the CAP contract for the Tribe 
dated December 11, 1980, as amended April 29, 1999. 

Yavapai-Prescott Indian Tribe 
The Yavapai-Prescott Indian Tribe Water Rights Settlement Act of 1994, Pub. L. 
No. 103-434, 108 Stat. 4526 (1994), authorized settlement of water rights claims 
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of the Yavapai-Prescott Indian Tribe. The Yavapai-Prescott Indian Tribe Water 
Rights Settlement Agreement was entered into June 29, 1995.  Parties to the 
settlement include the United States, the Tribe, the State of Arizona, the City of 
Prescott, and the Chino Valley Irrigation District.  Under the settlement, the Tribe 
permanently assigned and transferred its entitlement of up to 500 acre-feet per 
year of CAP Indian priority water to the City of Scottsdale, Arizona, in return for 
funds to be used to pay the City of Prescott for water service or to develop and 
maintain facilities for on-reservation water or effluent use. 

Gila River Indian Community 
The Gila River Indian Community Water Rights Settlement Act of 2004, Pub. L. 
No. 108-451, Title II, 118 Stat. 3499 (2004) (Gila River Settlement Act), 
authorized settlement of water rights claims of the Gila River Indian Community.  
The resulting Amended and Restated Gila River Indian Community Water Rights 
Settlement Agreement is dated December 21, 2005.  Parties include the 
United States, the Community, the State of Arizona, the Salt River Project 
Agricultural Improvement and Power District, the Salt River Valley Water Users’ 
Association, the Roosevelt Irrigation District, the Roosevelt Water Conservation 
District, the Arizona Water Company, the Arizona cities of Casa Grande, 
Chandler, Coolidge, Glendale, Goodyear, Mesa, Peoria, Phoenix, Safford, 
Scottsdale, Tempe, the Arizona towns of Florence, Mammoth, Kearny, Duncan 
and Gilbert, the Maricopa-Stanfield Irrigation and Drainage District, the Central 
Arizona Irrigation and Drainage District, the Franklin Irrigation District, the Gila 
Valley Irrigation District, the San Carlos Irrigation and Drainage District, the 
Hohokam Irrigation and Drainage District, the Buckeye Irrigation Company, the 
Buckeye Water Conservation and Drainage District, CAWCD, the Phelps Dodge 
Corporation, and the Arizona Game and Fish Commission.  

As of December 31, 2008, there were two technical amendments to the 
December 2005 settlement agreement addressing various exhibits:  Amendment 
No. 1 to the Amended and Restated Gila River Indian Community Water Rights 
Settlement Agreement, dated September 5, 2006, and Amendment No. 2 to the 
Amended and Restated Gila River Indian Community Water Rights Settlement 
Agreement, dated December 10, 2007. 

The Colorado River water available to the Gila River Indian Community as part 
of the 2005 settlement for the Gila River Indian Reservation includes: 

� 173,100 acre-feet per year of CAP Indian priority water made available 
under an October 22, 1992, CAP water delivery contract between the 
Secretary and the Community 

� 18,100 acre-feet per year of CAP Indian priority water which the Secretary 
acquired from HVID as CAP non-Indian agricultural priority water and 
converted to CAP Indian priority water (see discussion earlier in the 
chapter of the Fort McDowell Yavapai Nation) 
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� 18,600 acre-feet per year of CAP non-Indian agricultural priority water 
acquired under an August 7, 1992, agreement among the United States of 
America, the Community, and the Roosevelt Water Conservation District, 
converted from a percentage entitlement to a quantified entitlement in the 
2005 amended and restated agreement  

� 102,000 acre-feet per year of CAP non-Indian agricultural priority water 
reallocated to the Community under AWSA 

In accordance with a firming agreement entered into under the AWSA (see 
Chapter 5), the State of Arizona is required, for a 100-year period, to improve the 
delivery priority of 15,000 acre-feet of the 102,000 acre-feet per year of non-
Indian agricultural priority water reallocated to the Gila River Indian Community 
under that statute. In the event that deliveries of CAP non-Indian agricultural 
priority water are reduced in times of shortage, Arizona will supply water to the 
Community from other sources in order to “firm” this 15,000 acre-foot per year 
water supply so that it is equivalent in priority to CAP M&I priority water.  The 
100-year period commenced January 1, 2008. 

The AWSA and the Gila River Settlement Act further provide that up to 
17,000 acre-feet per year of CAP M&I priority water under CAP subcontract 
No. 3-07-30-W0307 among the United States, CAWCD, and Asarco 
Incorporated, dated November 17, 1993, may be reallocated to the Gila River 
Indian Community upon execution of an exchange and lease agreement among 
the Community, the United States, and Asarco Incorporated.  As of December 31, 
2008, such an agreement had not been executed. 

Under the settlement, the Gila River Indian Community may enter into contracts 
or options to lease or exchange the CAP water within Maricopa, Pinal, Pima, 
La Paz, Yavapai, Gila, Graham, Greenlee, Santa Cruz, and Coconino Counties for 
a term not to exceed 100 years, subject to renewal.   

As of December 31, 2008, the Gila River Indian Community has entered into the 
following leases for CAP water in the quantities, per year, specified below: 

� Lease Agreement For CAP Water Among the City of Goodyear, the 
Gila River Indian Community, and the United States, for 7,000 acre-feet 

� Lease Agreement For CAP Water Among the City of Peoria, the 
Gila River Indian Community, and the United States, as Trustee for the 
Gila River Indian Community, for 7,000 acre-feet   

� Lease Agreement For CAP Water Among the City of Phoenix, the 
Gila River Indian Community, and the United States, as Trustee for the 
Gila River Indian Community, for 15,000 acre-feet 
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� Lease Agreement For CAP Water Among the City of Scottsdale, the 
Gila River Indian Community, and the United States, as Trustee for the 
Gila River Indian Community, for 12,000 acre-feet 

These leases are each dated May 15, 2006, and each have 100-year terms 
commencing January 13, 2008. 

The Gila River Indian Community also entered into an exchange agreement for 
reclaimed water with the neighboring municipalities of Chandler and Mesa, in 
which the Community exchanges a portion of its CAP water for treated effluent 
water. In addition, the Community leased a total of 32,618 acre-feet of its 
2008 allocation to the Salt River Project Agricultural Improvement and Power 
District and the Salt River Valley Water Users’ Association utilizing a 1-year 
lease. 

As of December 31, 2008, construction of the infrastructure to deliver CAP water 
to the Gila River Reservation for agricultural use is ongoing and the Gila River 
Indian Community is taking partial delivery of its CAP water supplies.   

Ongoing Settlement Discussions in the Lower Basin 
The San Luis Rey Indian Water Rights Settlement Act, Pub. L. 100-675, Title I, 
102 Stat. 4000 (1988) (San Luis Rey Act), as amended and supplemented by 
Section 211 of the Act of October 27, 2000, Pub. L. No. 106-377, Appendix B, 
Title II, Section 211, 114 Stat. 1441A-70 (Packard Amendment), provides for 
certain benefits to the La Jolla, Rincon, San Pasqual, Pauma, and Pala Bands of 
Mission Indians (San Luis Rey Bands) in southern California, conditioned upon 
the execution of a settlement agreement which will “resolve all claims, 
controversies, and issues involved in all the pending proceedings among the 
parties in the United States District Court for the Southern District of California 
and the Federal Energy Regulatory Commission . . . .”  The settlement is to be 
among the United States, the San Luis Rey Bands, the City of Escondido, 
California (successor-in-interest to Escondido Mutual Water Company), and the 
Vista Irrigation District.   

The San Luis Rey Act, as amended, directed the Secretary to permanently furnish 
annually up to 16,000 acre-feet per year of Colorado River water from the lining 
of the All-American and Coachella Canals to be made available for purposes of 
the San Luis Rey Indian water rights settlement.  The effectiveness of these 
statutory provisions is conditioned by the San Luis Rey Act upon the execution of 
a settlement agreement, which had not occurred as of December 31, 2008. 

The United States, the San Luis Rey Bands, the San Luis Rey Indian Water 
Authority, the City of Escondido, and the Vista Irrigation District entered into an 
Implementation Agreement, dated January 18, 2001, recognizing the statutory 
obligation to deliver up to 16,000 acre-feet of water per year, subject to the 
conditions specified in the statute. 
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The Secretary secured 16,000 acre-feet per year of Colorado River water to serve 
as the basis for a settlement under the San Luis Rey Act.  On October 10, 2003, as 
an integral part of the California quantification settlement (see Chapter 6), four 
contracts were entered into by the Secretary which assist in fulfilling 
congressional objectives under the San Luis Rey Act:   

� The Colorado River Water Delivery Agreement:  Federal Quantification 
Settlement Agreement (CRWDA) entered into among the United States, 
the Imperial Irrigation District, the Coachella Valley Water District, The 
Metropolitan Water District of Southern California, and the San Diego 
County Water Authority, under which a portion of the water conserved 
from the lining of the All-American and Coachella Canals is to be made 
available for the San Luis Rey Indian water settlement 

� The Allocation Agreement among the United States of America, The 
Metropolitan Water District of Southern California, Coachella Valley 
Water District, Imperial Irrigation District, San Diego County Water 
Authority, the La Jolla, Pala, Pauma, Rincon and San Pasqual Bands of 
Mission Indians, the San Luis Rey River Indian Water Authority, the City 
of Escondido, and Vista Irrigation District (Allocation Agreement) 
allocating water conserved from the lining of the All-American and 
Coachella Canals and recognizing that up to 16,000 acre-feet per year of 
water will be made available for settlement purposes upon execution of a 
San Luis Rey Indian water settlement agreement 

� The Agreement Relating to Supplemental Water Among The Metropolitan 
Water District of Southern California, the San Luis Rey Settlement 
Parties, and the United States addressing the delivery or exchange of water 
made available for the San Luis Rey Indian water settlement under the 
CRWDA and the Allocation Agreement 

� The Agreement for the Conveyance of Water Among the San Diego 
County Water Authority, the San Luis Rey Settlement Parties, and the 
United States addressing the conveyance of water made available for the 
San Luis Rey Indian water settlement under the CRWDA, and the 
Allocation Agreement   

As of December 31, 2008, the United States was participating in additional 
settlement negotiations with the following Native American tribes in the 
Lower Basin in Arizona: the White Mountain Apache Tribe; the Navajo Nation 
and the Hopi Tribe in a joint settlement; and the San Carlos Apache Tribe 
(Upper Gila River). Also as of that date, The Navajo Nation v. United States 
Department of the Interior, No. CV-03-0507-PCT-PGR (D. Ariz. filed Mar. 14, 
2003), relating to the Secretary’s management of the Colorado River in the Lower 
Basin, had been stayed pending settlement negotiations. 
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Water Supply Agreement, dated March 2, 2007, between the Jicarilla Apache 
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Water and Settle Interim Water Rights, December 14, 1994.   

Option and Lease Agreement, Among the Ak-Chin Indian Community, the 
United States of America, and Del Webb Corporation, December 14, 1994.   

Amendment Number One to Option and Lease Agreement and a Restated 
Option and Lease Agreement, among the Ak-Chin Indian Community, the 
United States of America, and Del Webb Corporation, first executed 
January 7, 1999, by the Ak-Chin Indian Community and Del Webb 
Corporation, re-executed by the Ak-Chin Indian Community June 4, 2001, 
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Bureau of Indian Affairs June 14, 2001, and executed by the Bureau of 
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Contract Between the United States and the Fort McDowell Mohave-
Apache Indian Community, January 15, 1993.   

Second Amendment to the Central Arizona Project Water Delivery 
Contract Between the United States and the Fort McDowell Mohave-
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Amended and Restated Gila River Indian Community Water Rights Settlement 
Agreement, among the United States, the Community, the State of Arizona, the 
Salt River Project Agricultural Improvement and Power District, the Salt River 
Valley Water Users’ Association, the Roosevelt Irrigation District, the Roosevelt 
Water Conservation District, Arizona Water Company, the Arizona cities of 
Casa Grande, Chandler, Coolidge, Glendale, Goodyear, Mesa, Peoria, Phoenix, 
Safford, Scottsdale, Tempe, the Arizona towns of Florence, Mammoth, Kearny, 
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Duncan and Gilbert, the Maricopa-Stanfield Irrigation and Drainage District, the 
Central Arizona Irrigation and Drainage District, the Franklin Irrigation District, 
the Gila Valley Irrigation District, the San Carlos Irrigation and Drainage District, 
the Hohokam Irrigation and Drainage District, the Buckeye Irrigation Company, 
the Buckeye Water Conservation and Drainage District, the CAWCD, Phelps 
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Lease Agreement For CAP Water Among the City of Scottsdale, the Gila River 
Indian Community, and the United States, as Trustee for the Gila River Indian 
Community, May 15, 2006. 

Amended and Restated Lease Agreement for CAP Water Among the Gila River 
Indian Community, the Salt River Valley Water Users’ Association, and the 
Salt River Project Agricultural Improvement and Power District, April 29, 2009.   

Salt River Pima-Maricopa Indian Community 
Central Arizona Project Indian Water Delivery Contract Between the United 
States and the Salt River Pima-Maricopa Indian Community, December 11, 1980.   

Salt River Pima-Maricopa Indian Community Water Rights Settlement 
Agreement, among the United States, the Community, the State of Arizona, the 
Salt River Project Agricultural Improvement and Power District, the Salt River 
Valley Water Users’ Association, the Roosevelt Water Conservation District, the 
Roosevelt Irrigation District, the Arizona cities of Chandler, Glendale, Mesa, 
Phoenix, Scottsdale, and Tempe, the Arizona Town of Gilbert, and the Central 
Arizona Water Conservation District, February 12, 1988.   
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First Amendment to Central Arizona Project Indian Water Delivery Contract 
Between the United States and the Salt River Pima-Maricopa Indian 
Community, February 12, 1988. 

City of Chandler – SRPMIC Project Water Lease Agreement, February 12, 1988.   
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United States and the San Carlos Apache Tribe, December 11, 1980.   
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States and the San Carlos Apache Tribe Amendment No. 1, January 29, 
1999. 

Central Arizona Project Indian Water Delivery Contract Between the United 
States and the San Carlos Apache Tribe Amendment No. 2, April 29, 1999.   
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San Carlos Apache Tribe Water Rights Settlement Agreement, among the 
United States, the San Carlos Apache Tribe, the State of Arizona, the Salt River 
Project Agricultural Improvement and Power District, the Salt River Valley Water 
Users’ Association, the Roosevelt Water Conservation District, the Buckeye 
Irrigation Company, the Buckeye Water Conservation and Drainage District, the 
Arizona Cities of Chandler, Mesa, Scottsdale, and Tempe, the Town of Gilbert, 
and the Central Arizona Water Conservation District, March 30, 1999.   
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Valley Water District, The Metropolitan Water District of Southern California,  
and San Diego County Water Authority, October 10, 2003.  Appendix 20.  

Allocation Agreement Among the United States of America, The Metropolitan  
Water District of Southern California, Coachella Valley Water District, Imperial  
Irrigation District, San Diego County Water Authority, the La Jolla, Pala, Pauma,  
Rincon, and San Pasqual Bands of Mission Indians, the San Luis Rey River  
Indian Water Authority, the City of Escondido and Vista Irrigation District,  
October 10, 2003. DVD Supplement 66.  

Agreement Relating to Supplemental Water Among The Metropolitan Water  
District of Southern California, San Luis Rey Settlement Parties, and the  
United States, October 10, 2003. DVD Supplement 71.   

Agreement for the Conveyance of Water Among the San Diego County Water  
Authority, the La Jolla, Rincon, San Pasqual, Pauma, and Pala Bands of Mission  
Indians, San Luis Rey Indian Water Authority, City of Escondido, and Vista  
Irrigation District, and the United States, October 10, 2003.  DVD Supplement 72.   
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Tohono O’odham Nation 
Central Arizona Project Indian Water Delivery Contract Between the 
United States and the Papago Tribe, December 11, 1980.   

Amendment No. 1 to the December 11, 1980 contract, dated May 5, 2006.   

Contract Between the United States and the City of Tucson to Provide for 
Delivery of Reclaimed Water to the Secretary, October 11, 1983.   

Contract Between the United States and the Papago Tribe of Arizona to Provide 
Water and to Settle Claims to Water, October 11, 1983.   

Contract Among the United States, the State of Arizona, and Others to Provide for 
Contribution to the Cooperative Fund and for Other Purposes, entered into among 
the United States, the State of Arizona, the City of Tucson, the Anamax Mining 
Company, the Cyprus Pima Mining Company, Asarco Incorporated (formerly 
American Smelting & Refining Company), the Duval Corporation, and Farmers 
Investment Company, October 11, 1983.   

Asarco Settlement Agreement, among the United States, the Tohono O’odham 
Nation, the San Xavier District, Asarco Incorporated, and allottees, June 12, 2006.  
Exhibit 13.1 to the Tohono O’odham Settlement Agreement.   

Tohono O’odham Settlement Agreement, among the United States, the 
Tohono O’odham Nation, the State of Arizona, the City of Tucson, Asarco 
Incorporated, Farmers Investment Company, and allottees, June 12, 2006.   

Yavapai-Prescott Indian Tribe 
Yavapai-Prescott Indian Tribe Water Rights Settlement Agreement, among the 
United States, the Yavapai-Prescott Indian Tribe, the State of Arizona, the City of 
Prescott, and the Chino Valley Irrigation District, June 29, 1995.   
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Introduction  

The Arizona v. California litigation was initiated in 1952 by the State of Arizona.  
The inception and history of the litigation is set forth in Updating the Hoover 
Dam Documents 1978, Chapters VIII, IX, and X, with pertinent documents 
appearing in Appendices VIII, IX, and X of that volume.  The discussion in the 
1978 volume includes the 1960 Special Master’s Report, filed with the 
United States Supreme Court in 1961, 364 U.S. 940 (1961); the 1963 opinion, 
373 U.S. 546 (1963) (1963 Opinion); the 1964 decree, 376 U.S. 340 (1964) 
(1964 Decree); the 1966 order, 383 U.S. 268 (1966), amending Article VI of the 
1964 Decree; and the 1979 supplemental decree, 439 U.S. 419 (1979) 
(1979 Supplemental Decree). 

Following entry of the 1979 Supplemental Decree, the litigation turned to 
unresolved issues involving the five Indian reservations along the Colorado River 
in the Lower Basin: the Cocopah Indian Reservation, the Colorado River Indian 
Reservation, the Fort Mojave Indian Reservation, the Fort Yuma Indian 
Reservation, and the Chemehuevi Indian Reservation.  The major issues 
concerned disputed reservation boundaries, associated practicably irrigable lands, 
and additional claims for Federal reserved water rights for the five reservations. 

This chapter discusses the United States Supreme Court’s published opinions, 
orders, and decrees in Arizona v. California after entry of the 1979 Supplemental 
Decree through entry of the consolidated decree on March 27, 2006, 547 U.S. 150 
(2006) (Consolidated Decree). These opinions, orders, and decrees principally 
include:   

� The opinion of March 30, 1983, 460 U.S. 605 (1983) (1983 Opinion)  

� The second supplemental decree entered on April 16, 1984, 466 U.S. 144 
(1984) (1984 Second Supplemental Decree)  

� The opinion of June 19, 2000, 530 U.S. 392 (2000) (2000 Opinion)  

� The supplemental decree entered on October 10, 2000, 531 U.S. 1 (2000) 
(2000 Supplemental Decree) 

� The Consolidated Decree entered on March 27, 2006, 547 U.S. 150 (2006) 

The Consolidated Decree brought together all previous decrees entered in 
Arizona v. California and addressed and resolved the remaining issues before the 
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Table 11-1.  1964 Decree and 1979 Supplemental Decree – Present Perfected Rights 
for Indian Reservations 

Reservation 
Annual 

Diversions1 

(acre-feet) 
1 Net Acres Priority Date 

(Lands in Arizona) 
Cocopah Indian Reservation 
Colorado River Indian 
Reservation 

Fort Mojave Indian Reservation 

(Lands in California) 
Chemehuevi Indian Reservation 
Fort Yuma Indian Reservation 
Colorado River Indian 
Reservation 

Fort Mojave Indian Reservation 

(Lands in Nevada) 
Fort Mojave Indian Reservation 

2,744 

358,400 
252,016 
51,986 
27,969 
68,447 

11,340 
51,616 

10,745 

40,241 
3,760 

13,698 

12,534 

431 

53,768 
37,808 

7,799 
4,327 

10,589 

1,900 
7,743 

1,612 

6,037 
564 

2,119 

1,939 

Sept. 27, 1917 

Mar. 3, 1865 
Nov. 22, 1873 
Nov. 16, 1874 
Sept. 18, 1890 

Feb. 2, 1911 

Feb. 2, 1907 
Jan. 9, 1884 

Nov. 22, 1873 

Nov. 16, 1874 
May 15, 1876 

Sept. 18, 1890 

Sept. 18, 1890 

2 

2 

2 

1The quantity of water in each instance is measured by (i) diversions or (ii) consumptive use 
required for irrigation of the respective acreage and for satisfaction of related uses, whichever (i) 
or (ii) is less. 

2Stated as September 19, 1890, in 1964 Decree.
 Source: 439 U.S. 419 (1979) 
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court relating to reservation boundaries, practicably irrigable lands, and Federal 
reserved water rights claims for the five reservations. 

Summary of the Tribes’ Federal Reserved Water Rights 

The Supreme Court initially quantified the Federal reserved water rights for the 
Cocopah Indian Reservation, the Colorado River Indian Reservation, the Fort 
Mojave Indian Reservation, the Chemehuevi Indian Reservation, and the Fort 
Yuma Indian Reservation in the 1964 Decree as supplemented by the 
1979 Supplemental Decree.  See Table 11-1. 

The Supreme Court’s key holdings in the decisions and decrees entered following 
the 1979 Supplemental Decree included the resolution of boundary issues and the 
further quantification of the Federal reserved water rights for the Indian 
reservations along the Colorado River in the Lower Basin.  As reflected in the 
2006 Consolidated Decree and in Table 11-2, for four of the five reservations, the 
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Table 11-2.  2006 Consolidated Decree - Present Perfected Rights for Indian 
Reservations 

Annual 
1Reservation Diversions1 Net Acres Priority Date 

(acre-feet) 

(Lands in Arizona) 
Cocopah Indian Reservation 7,681 1,206 Sept. 27, 1917 
Colorado River Indian 
Reservation 358,400 53,768 Mar. 3, 1865 

252,016 37,808 Nov. 22, 1873 
51,986 7,799 Nov. 16, 1874 

Fort Mojave Indian Reservation 27,969 4,327 Sept. 18, 1890 2 

75,566 11,691 Feb. 2, 1911 
Fort Yuma Indian Reservation 6,350 952 Jan. 9, 1884 

(Lands in California) 
Chemehuevi Indian Reservation 11,340 1,900 Feb. 2, 1907 
Fort Yuma Indian Reservation 71,616 10,742 Jan. 9, 1884 
Colorado River Indian 10,745 1,612 Reservation Nov. 22, 1873 

40,241 6,037 Nov. 16, 1874 
5,860 879 May 15, 1876 

Fort Mojave Indian Reservation 16,720 2,587 Sept. 18, 1890 2 

(Lands in Nevada) 
Fort Mojave Indian Reservation 12,534 1,939 Sept. 18, 1890 2 

1The quantity of water in each instance is measured by (i) diversions or (ii) consumptive use 
required for irrigation of the respective acreage and for satisfaction of related uses, whichever (i) 
or (ii) is less. 

2Stated as September 19, 1890, in 1964 Decree. 
 Source: 547 U.S. 150 (2006)   
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Supreme Court increased the quantity of Federal reserved water rights over what 
had been decreed in the 1964 Decree and 1979 Supplemental Decree. 

Background for Indian Reservation Issues 

With respect to the claims of the United States on behalf of the Chemehuevi, 
Cocopah, Fort Yuma (Quechan), Colorado River, and Fort Mojave Indian 
Reservations in Arizona, California, and Nevada, the United States Supreme 
Court held in the 1963 Opinion in Arizona v. California that: 

[T]he United States did reserve the water rights for the Indians effective 
as of the time the Indian Reservations were created.  This means, as the 
Master held, that these water rights, having vested before the [Boulder 
Canyon Project] Act became effective on June 25, 1929, are “present 
perfected rights” and as such are entitled to priority under the Act. 
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373 U.S. at 600. The Supreme Court then determined that “the only feasible and 
fair way by which reserved water for the reservations can be measured is irrigable 
acreage.”  Id., 373 U.S. at 601. Accordingly, the court based its quantification of 
the five reservations’ present perfected rights in the 1964 Decree and in the 
1979 Supplemental Decree on the practicably irrigable acreage existing on lands 
that were undisputedly located within the boundaries of the respective 
reservations. 

The Supreme Court did not, however, resolve reservation boundary disputes and 
did not include practicably irrigable acreage located within disputed boundary 
lands in its quantification of the present perfected water rights of the Indian 
reservations in either the 1964 Decree or the 1979 Supplemental Decree. 

The United States and the State of California disputed the correct boundaries of 
the Colorado River Indian Reservation and the Fort Mojave Indian Reservation 
from the early phases of the case.  In his December 5, 1960, Report to the 
Supreme Court, Special Master Simon Rifkind determined the boundaries of both 
reservations “generally finding that the reservations were smaller than the 
United States claimed them to be.”  1983 Opinion, 460 U.S. at 610 (as the court 
later observed citing Special Master Rifkind’s report).   

In the 1963 Opinion, the Supreme Court disagreed with the Special Master’s 
decision to determine the disputed boundaries of the Colorado River Indian 
Reservation and the Fort Mojave Indian Reservation, holding that “it is 
unnecessary to resolve those disputes here.  Should a dispute over title arise 
because of some future refusal by the Secretary to deliver water to either area, the 
dispute can be settled at that time.”  373 U.S. at 601.  In Article II(D)(5) of the 
1964 Decree, the court provided that “the quantities fixed” for the two 
reservations in the 1964 Decree “shall be subject to appropriate adjustment by 
agreement or decree of this Court in the event that the boundaries of the 
respective reservations are finally determined . . . .”  1964 Decree, 376 U.S. at 
345. 

In the years between the 1964 Decree and the 1979 Supplemental Decree, the 
five Tribes and the United States identified additional boundary lands and 
associated practicably irrigable acreage outside of the reservation lands 
recognized in the 1964 Decree for all five reservations, as a result of a series of 
developments including administrative determinations by the Secretary, acts of 
Congress, and changes in the course of the Colorado River.  These developments 
and the associated claims of the Tribes and the United States are described in 
Updating the Hoover Dam Documents 1978, Chapter XI and Appendix XI, and in 
the 1983 Opinion, 460 U.S. at 630-634. The Supreme Court was apprised of 
these developments in the motions to intervene, filed by the Tribes in 1977 and 
1978, and in the United States’ motion to amend the 1964 Decree to award 
additional water rights for practicably irrigable lands located within the additional 
boundary lands filed on December 21, 1978.  1983 Opinion, 460 U.S. at 633-634. 
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In the 1979 Supplemental Decree, the court did not rule on these motions, except 
to deny the motion of the Fort Mojave, Chemehuevi, and Quechan Tribes to 
intervene for the purpose of opposing entry of the 1979 Supplemental Decree.  
1979 Supplemental Decree, 439 U.S. at 437. 

Instead, in the 1979 Supplemental Decree, the Supreme Court appointed a new 
Special Master, Judge Elbert P. Tuttle.  The court referred the Tribes’ motions to 
intervene to the Special Master for resolution. Id.  The court subsequently 
ordered on March 5, 1979, at 440 U.S. 942, that the United States’ motion for 
modification of the 1964 Decree also be referred to the Special Master.  With 
respect to the Fort Mojave and Colorado River Indian Reservations, the 
1979 Supplemental Decree, 439 U.S. at 421, expressly stated that “[t]his 
determination shall in no way affect future adjustments resulting from 
determinations relating to settlement of Indian reservation boundaries referred to 
in Art. II(D)(5) of said [1964] Decree.” 

The 1979 Supplemental Decree also explicitly left open the issues concerning the 
other reservations, providing that: 

[T]he quantities fixed in paragraphs (1) through (5) of Art. II(D) of said 
Decree shall continue to be subject to appropriate adjustment by 
agreement or decree of this Court in the event that the boundaries of the 
respective reservations are finally determined. 

Id., 439 U.S. at 421. 

1983 Opinion and 1984 Second Supplemental Decree 

The Special Master held hearings on the pending motions and on August 28, 
1979, submitted a preliminary report to the United States Supreme Court that 
granted the Tribes leave to intervene and participate in subsequent hearings on the 
merits of the pending claims.  The preliminary report also contained findings of 
fact and conclusions of law on the boundary issues. The States1 sought to file 

1 The Supreme Court’s 1983 Opinion notes that in earlier proceedings the State of Arizona 
invoked the court’s original jurisdiction to file a bill of complaint against the State of California 
and seven California public agencies, that the State of Nevada intervened, and that the States of 
Utah and New Mexico were joined as defendants.  The court identifies the seven California public 
agencies as Palo Verde Irrigation District, Imperial Irrigation District, Coachella Valley County 
Water District, The Metropolitan Water District of Southern California, City of Los Angeles, 
City of San Diego and County of San Diego. 460 U.S. 608, n.1 (1983).  As a general rule neither 
the Special Master’s 1982 report nor the Supreme Court’s 1983 Opinion clarifies which of these 
States or which of these public agencies participated in the resolution of particular issues.  Both 
use general terms such as “State Parties” or “the States,” although from context it is apparent the 
issues were often of most direct concern to the States of Arizona, California, and Nevada.  
Similarly, the term “Tribes” is often used to connote the five Tribes with reservations along the 
Colorado River in the Lower Basin, although in context the term may refer to fewer.  This chapter 
adopts the approach of the Special Master and the Supreme Court.  Those interested in the details 
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exceptions to the preliminary report, but the Supreme Court denied their motion 
on January 7, 1980, at 444 U.S. 1009, and the Special Master subsequently held 
further hearings on the merits.  On February 22, 1982, the Special Master issued 
his final report and recommended decree, which the court ordered filed at 
456 U.S. 912. Concerning the boundary issues and additional practicably 
irrigable acreage, his findings “were almost entirely consistent with the position 
of the United States and the Indian Tribes.”  1983 Opinion, 460 U.S. at 613. The 
Special Master agreed with the Tribes and the United States that the 1964 Decree 
could be modified to include additional practicably irrigable acreage within the 
boundaries recognized in 1964, and to include additional quantities of water rights 
appurtenant to those lands. Id., 460 U.S. at 615. The State parties filed 
exceptions to these findings with the court.  They also refiled their exceptions to 
the Special Master’s preliminary findings allowing the five Tribes to intervene in 
the action. 

The Supreme Court decided the disputed issues concerning the Special Master’s 
report and recommended decree in its 1983 Opinion.  The court agreed with the 
Special Master that the Tribes’ motions to intervene should be granted, stating 
that “[t]he Tribes do not seek to bring new claims or issues against the States, but 
only ask leave to participate in an adjudication of their vital water rights that was 
commenced by the United States.” Id., 460 U.S. at 614. The court then turned to 
the substantive issues. 

The Tribes, in their motions to intervene, made claims for additional 
Colorado River water rights appurtenant to two types of land.  These were: 

(1) the so-called “omitted” lands – irrigable lands, within the recognized 
1964 boundaries of the reservations, for which it was said that the 
United States failed to claim water rights in the earlier litigation; and 
(2) “boundary” lands – land that was or should have been officially 
recognized as part of the reservations and that had assertedly been finally 
determined to lie within the reservation within the meaning of the 
1964 decree. 

Id., 460 U.S. at 612. On December 22, 1978, the United States joined the Tribes 
in moving for a supplemental decree to grant additional water rights to the 
reservations.  The Supreme Court considered first the claims for additional water 
rights for the omitted lands, and then the boundary lands.  The omitted lands 
question addressed by the court was: 

[W]hether the determination of practicably irrigable acreage within 
recognized reservation boundaries should be reopened to consider claims 

of these proceedings are encouraged to review the underlying pleadings, reports and transcripts to 
determine which State parties or public agencies participated in which matters and to what extent 
their positions aligned or differed.  Such an effort is beyond the scope of the analysis presented in 
this chapter. 
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for “omitted” lands for which water rights could have been sought in the 
litigation preceding the 1964 decree. 

Id., 460 U.S. at 615. As noted by the Supreme Court, the United States attributed 
its omission of the additional practicably irrigable acreage from the earlier 
proceedings to the “complexity of the case.”  Id., 460 U.S. at 617, n.6. 

The United States and the Tribes relied on Article IX of the 1964 Decree to urge 
the Supreme Court to modify the 1964 Decree to include additional water rights 
appurtenant to the omitted lands.  Article IX provides: 

Any of the parties may apply at the foot of this decree for its amendment 
or for further relief. The Court retains jurisdiction of this suit for the 
purpose of any order, direction, or modification of the decree, or any 
supplementary decree, that may at any time be deemed proper in relation 
to the subject matter in controversy. 

1964 Decree, 373 U.S. at 353. The Supreme Court agreed that Article IX 
provided it with the “power to correct certain errors, to determine reserved 
questions, and, if necessary, to make modifications in the decree.”  1983 Opinion, 
460 U.S. at 618. But the court disagreed that the exercise of that power was 
appropriate in the circumstances. For a variety of reasons, the court held that 
“Article IX must be given a narrower reading and should be subject to the general 
principles of finality and repose, absent changed circumstances or unforeseen 
issues not previously litigated.” Id., 460 U.S. at 619. 

First, the Supreme Court cited “a fundamental precept of common-law 
adjudication … that an issue once determined by a competent court is 
conclusive.” Id., (citations omitted).  “Certainty of rights is particularly important 
with respect to water rights in the Western United States,” and the doctrine of 
prior appropriation “is itself largely a product of the compelling need for certainty 
in the holding and use of water rights.” Id., 460 U.S. at 620 (footnote omitted).  
In the court’s view, “[r]ecalculating the amount of practicably irrigable acreage 
runs directly counter to the strong interest in finality in this case.”  Id.  The court 
concluded that “Article IX did not contemplate a departure from these 
fundamental principles so as to permit retrial of factual or legal issues that were 
fully and fairly litigated 20 years ago.” Id., 460 U.S. at 621. Instead, Article IX 
“was mainly a safety net added to retain jurisdiction” and to ensure that the court 
was not precluded “from adjusting the decree in light of unforeseeable changes in 
circumstances.”  Id., 460 U.S. at 622. 

The Supreme Court found that this interpretation of Article IX was consistent 
with its own history of resolving disputes over boundaries and water rights, which 
revealed “a simple fact:  This Court does not reopen an adjudication in an original 
action to reconsider whether initial factual determinations were correctly made.”   
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Id., 460 U.S. at 623-624. The court noted that modifications in other cases 
involving decrees with clauses similar to Article IX were made only in response 
to changed circumstances.  Id. 

The Supreme Court also expressed “fear that the urge to relitigate, once loosed, 
will not be easily cabined.”  Id., 460 U.S. at 625. The court noted that the States 
had already indicated that they would seek to have the practicably irrigable 
acreage standard itself reconsidered in light of subsequent Supreme Court 
decisions in other cases. The court concluded that “[t]hese considerations, 
combined with the practice in our original cases and the strong res judicata 
interests involved, lead us to conclude that the irrigable-acreage question should 
not be relitigated.” Id., 460 U.S. at 625-626.2  The Supreme Court disagreed with 
the Special Master and sustained the exceptions filed by the States and State 
agencies to his conclusion. Id., 460 U.S. 615-616. 

The Supreme Court then turned to the issue of water rights appurtenant to the 
disputed boundary lands. Noting that the disputes about the boundaries of the 
Colorado River and Fort Mojave Indian Reservations left undecided in the 
1963 Opinion and 1964 Decree “are still with us,” and that disputes about the 
boundaries of the other three reservations had also emerged since the entry of the 
1964 Decree, the court stated that “[i]t is thus necessary to decide whether any or 
all of these boundary disputes have been ‘finally determined’ within the meaning 
of Article II(D)(5), and, if so, whether the Tribes are entitled to an upward 
adjustment of their water rights.”  Id., 460 U.S. at 630 and 631. The court briefly 
summarized the history and status of the boundary disputes and the relevant 
determinations relating to the boundaries of each of the five reservations.  Id., 
460 U.S. at 630-634. A detailed discussion of these boundary disputes and 
determinations may be found in Updating the Hoover Dam Documents 1978, 
Chapter XI. 

The relevant determinations affecting the reservation boundary disputes were of 
two primary types:  (1) orders of the Secretary of the Interior (Secretary); and 
(2) judicial judgments and decrees.   The various Secretarial orders concerned the 
Fort Mojave, Colorado River, Fort Yuma (Quechan), and Chemehuevi Indian 
Reservations, and the judicial decrees affected the Cocopah and Fort Mojave 
Indian Reservations (Cocopah Tribe of Indians v. Morton, No. Civ-70-573-PHX

3

-

2 Res judicata is a preclusion rule that holds that a final judgment on the merits by a court of 
competent jurisdiction in an action is conclusive as to the rights of the parties to the action, and it 
bars a subsequent action between the same parties involving the same claim or cause of action. 

3 For the Cocopah Indian Reservation, there was also a statutory provision contained in 
Section 102(e) of the Colorado River Basin Salinity Control Act, Public Law (Pub. L.) No. 93-
320, 88 Stat. 269 (1974), which directed the Secretary of the Interior to cede a tract of Federal land 
to the Cocopah Tribe as an addition to their reservation.  Since the status of these lands as part of 
the Cocopah Indian Reservation was clearly established by statute, there was no dispute that they 
would receive water rights, but the Court determined that those rights would date from the 
statute’s effective date of June 24, 1974, and would, therefore, not disturb the prior rights of the 
States or other parties to the case.  1983 Opinion, 460 U.S. at 641. 
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WEC (D. Ariz. May 12, 1975) and Fort Mojave Tribe v. LaFollette, Civ. No. 69-
324 MR (D. Ariz. Feb. 7, 1977)).4  The United States and the Tribes contended 
that these orders and decrees constituted “final determinations” of the reservation 
boundaries within the meaning of Article II(D)(5) of the 1964 Decree, and that the 
Tribes were, therefore, entitled to an upward adjustment in their decreed water 
rights based on practicably irrigable acreage within the boundary lands.  The 
States and State agencies argued that since they had had no opportunity to 
participate in any of the proceedings related to either the Secretarial orders or the 
judicial decrees, these orders and decrees were not “final determinations.”  The 
States and State agencies did, however, argue that the boundary disputes were ripe 
for judicial review and that the Special Master should hear evidence and legal 
arguments and resolve the disputes for the limited purpose of establishing 
additional Indian water rights, if any.  Id., 460 U.S. at 634. 

The Special Master declined to adjudicate the boundary issues.  He recognized 
that the Secretarial orders might, in the future, be set aside following review in an 
appropriate judicial forum and that the court judgments were not res judicata and, 
therefore, were not binding on the States and State parties since they had not been 
parties to the judicial proceedings that led to the judgments.  The Special Master 
did, however, conclude in his report that Secretarial orders and court judgments 
“provided the sort of finality contemplated by the Court” for purposes of 
Article II(D)(5) of the 1964 Decree. Id., 460 U.S. at 635, quoting Special Master 
Tuttle’s report at 64.  The Special Master proposed that any remaining concerns 
could: 

[B]e met by the inclusion in the final decree of the Court of a provision 
that would reduce the allotment now sought on behalf of the Tribes pro 
tanto for lands found to be practicably irrigable which subsequent 
litigation determines not to be Indian land. 

Id., 460 U.S. at 635, quoting Special Master Tuttle’s report at 75.5  Accordingly, 
the Special Master accepted almost all the boundary changes set forth by the 
United States in its December 21, 1978 motion, and the States and State agencies 
filed exceptions to his findings and conclusions.    

The Supreme Court disagreed with the Special Master’s conclusion that the 
reservation boundaries determined by Secretarial order had been “finally 
determined.”  The court sustained the States’ and State agencies’ exceptions and 
declined to increase the Tribes’ water rights based upon those boundary lines.  Id., 
460 U.S. at 636. This decision affected most of the disputed boundary lands.   

4 An August 15, 1974, Secretarial order restored some 2,430 acres to the Chemehuevi Indian 
Reservation.  However, neither the United States nor the Chemehuevi Tribe claimed that there 
was any irrigable acreage within this addition.  1983 Opinion, 460 U.S. at 633.  

5 Pro tanto is a legal term from the Latin meaning “as far as it goes” or “for so much,” in this 
context referring to a partial reduction of the decreed water allotment. 
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With respect to boundaries determined by judicial decree, however, the Supreme 
Court adopted the Special Master’s conclusions and overruled the exceptions.  Id. 
Only certain disputed boundary lands in the Fort Mojave and Cocopah Indian 
Reservations were affected by this decision.  The two court judgments recognized 
by the Supreme Court as having “finally determined” reservation boundaries were 
a 1977 judgment in favor of the Fort Mojave Tribe against the assignees of a 
railroad patent grant, which added almost 640 acres of land to the reservation, and 
a May 12, 1975, decree confirming as part of the Cocopah Indian Reservation an 
accretion of land approximately 883 acres in size.  Id., 460 U.S. at 636, n. 26. 
While these earlier judgments did not bind the States or State agencies because 
they had not been parties to the actions, the court noted that the States and State 
agencies had not asserted that the decrees were erroneous and that they had stated 
in their briefs to the court that they did not seek to challenge title to land 
determined in any of the earlier cases.   

While the Supreme Court did not express any views concerning the Secretary’s 
authority to issue his orders or the soundness of his determinations on the merits, 
the court did not regard the Secretarial orders as determinative for purposes of 
Article II(D)(5) of the 1964 Decree.  The court stated that in the 1963 Opinion the 
court “in no way intended that ex parte secretarial determinations of the boundary 
issues would constitute ‘final determinations’ that could adversely affect the 
States, their agencies, or private water users holding priority rights.”  Id., 
460 U.S. at 636. At the same time, however, the court disagreed with the States’ 
and State agencies’ position that the Special Master should adjudicate the 
boundary issues. Instead, the court stated that “[i]t is clear enough to us, and it 
should have been clear enough to others, that our 1963 opinion and 1964 decree 
anticipated that, if at all possible, the boundary disputes would be settled in other 
forums.”  Id., 460 U.S. at 638. 

As one of the possible “other forums,” the Supreme Court specifically pointed to 
a then-pending action brought by The Metropolitan Water District of Southern 
California (MWD) and other California State agencies in the United States 
District Court for the Southern District of California challenging the Secretary’s 
orders with respect to reservation boundaries.  The case, The Metropolitan Water 
District of Southern California and Coachella Valley Water District v. United 
States, et al., Civil No. 81-0678-GT(M) (Apr. 28, 1982) (The Metropolitan Water 
District of Southern California v. United States) had been stayed pending the 
Supreme Court’s decision on the issues before it.  The Supreme Court stated that: 

At this juncture, we are unconvinced that the United States District Court 
for the Southern District of California, in which the challenge to the 
Secretary’s actions has been filed, is not an available and suitable forum 
to settle these disputes. 

Id.  The court noted, however, that the United States had filed a motion to dismiss 
the action based on lack of standing, the absence of indispensable parties (the 
Tribes), sovereign immunity, and the applicable statute of limitations.  The 
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motion to dismiss was still pending in the district court, and the Supreme Court 
did not comment on it substantively.   

The Supreme Court did, however, state that if the grounds for dismissal were 
sustained by the district court and not overturned on appeal, “[t]here will be time 
enough … to determine whether the boundary issues foreclosed by such action are 
nevertheless open for litigation in this Court.” Id.  If, on the other hand, the 
district court litigation went forward and was concluded, “there will then also be 
time enough to determine the impact of the judgment on our outstanding decree 
with respect to Indian reservation water rights.”  Id. (footnote omitted).  The 
Supreme Court stated that: 

[I]n our judgment, the litigation filed in the United States District Court 
for the Southern District of California should go forward, intervention 
motions, if any are to be made, should be promptly made, and the 
litigation expeditiously adjudicated.  

Id., 460 U.S. at 639. The Metropolitan Water District of Southern California 
v. United States litigation is further discussed later in this chapter.     

With respect to the boundary lands claims of the Tribes and the United States, the 
1983 Opinion in Arizona v. California definitively resolved only boundary issues 
that had been finally determined by court decree.  For those parcels added to the 
reservations by court decree, the court accepted the Special Master’s 
determination of practicably irrigable acreage, and concluded that: 

[T]he decree should be amended by providing to the respective 
reservations appropriate water rights to service the irrigable acreage the 
Master found to be contained within the tracts adjudicated by court 
decree to be reservation lands. 

Id., 460 U.S. at 641. 

Thus, in its 1983 Opinion, the Supreme Court held that:  (1) the motions of the 
Tribes to intervene should be granted; (2) the Tribes’ water rights should not be 
increased to take into account the “omitted lands” for which the United States 
failed to claim water rights in litigation preceding the 1964 Decree; (3) the Tribes’ 
water rights should be increased to take into account irrigable acreage adjudicated 
to be within the reservation boundaries in two actions to quiet title, because those 
actions had “finally determined” the disputed reservation boundaries within the 
meaning of the 1964 Decree; and (4) the Tribes’ water rights should not be 
increased to take into account irrigable acreage existing within additional lands 
determined by the Secretary of the Interior to be within their reservation 
boundaries, because the Secretarial determinations had not “finally determined” 
the disputed boundaries within the meaning of the 1964 Decree.  The court 
anticipated that, if possible, the remaining boundary disputes would be settled in 
other forums. 
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In accordance with this decision, the Supreme Court entered the 1984 Second 
Supplemental Decree, 466 U.S. 144, which amended Article II(D)(2) and II(D)(5) 
of the 1964 Decree to add additional quantities of water for, respectively, the 
Cocopah Indian Reservation and the Fort Mojave Indian Reservation, and to make 
corresponding amendments to Paragraph I(A) of the 1979 Supplemental Decree 
listing present perfected rights. 

The 1983 Opinion and 1984 Second Supplemental Decree left unresolved the 
remaining boundary disputes, which affected the Fort Mojave, Colorado River, 
and Fort Yuma Indian Reservations.  These disputes moved forward, first in the 
district court, and then before the Supreme Court and Special Master.   

The Metropolitan Water District of Southern California v. 
United States 

Following the 1983 Opinion, the district court lifted the stay in The Metropolitan 
Water District of Southern California v. United States. MWD and the Coachella 
Valley Water District (CVWD) had brought suit under the provisions of the 
Administrative Procedure Act, Public Law (Pub. L.) No. 79-404, 60 Stat. 237 
(1946) (APA), to challenge the Secretarial orders that determined the disputed 
boundaries of the Fort Mojave, Colorado River, and Fort Yuma Indian 
Reservations. In addition to the United States and the Secretary of the Interior, 
the named defendants included the States of Arizona and California.  The 
Quechan Indian Tribe, Fort Mojave Indian Tribe, and the Colorado River Indian 
Tribes were intervenors.   

Pursuant to a stipulation of the parties, the district court proceedings were initially 
concerned only with the disputed boundaries of the Fort Mojave Indian 
Reservation, specifically the area known as the Hay and Wood Reserve, and the 
1974 Secretarial order that ordered a resurvey of the Hay and Wood Reserve, 
resulting in the inclusion of approximately 3,500 acres of additional lands within 
the Fort Mojave Indian Reservation. The district court issued a decision on 
motions and cross-motions for summary judgment on February 26, 1986.  
The Metropolitan Water District of Southern California v. United States, 
628 F. Supp. 1018 (S.D. Cal. 1986). 

The district court concluded that the Secretary lacked authority to order a resurvey 
of the Hay and Wood Reserve and that, even if the Secretary had the authority, 
the ex parte order to resurvey the Hay and Wood Reserve had not provided the 
plaintiffs and other interested parties with the minimum due process required 
under the Fifth Amendment, including notice and an opportunity to be heard.  The 
district court ordered that the Secretary’s 1974 order was void, granting that 
portion of MWD’s motion for summary judgment.  The district court denied all 
other portions of the plaintiff’s motion for summary judgment and the United 
States’ and Fort Mojave Indian Tribe’s motions in their entirety.  Id., 628 F. Supp. 
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at 1025. The district court also determined that, under the authority granted by 
the APA, the district court should make its own de novo determination of the 
boundaries based on the alternative grounds that the 1974 order exceeded the 
Secretary’s authority and that the procedures used by the Secretary to adjudicate 
the boundary did not comport with due process.  Id., 628 F. Supp. at 1024-1025. 

The United States, the Quechan Indian Tribe, the Fort Mojave Indian Tribe, and 
the Colorado River Indian Tribes brought an interlocutory appeal in the 
Ninth Circuit Court of Appeals challenging the district court’s holdings that:  
(1) the Secretary lacked authority to order a resurvey of the boundaries of the 
Fort Mojave Indian Reservation; and (2) the district court had authority to conduct 
a trial de novo to determine the boundaries of the Fort Mojave Indian Reservation. 
On appeal, the States of Arizona and California joined the plaintiffs as appellees.  
On October 14, 1987, the court of appeals ruled in favor of the United States and 
the three Tribes and remanded the matter to the district court with direction to 
dismiss the case for lack of jurisdiction.  The Metropolitan Water District of 
Southern California v. United States, 830 F.2d 139 (9th Cir. 1987). 

The court of appeals concluded that the district court lacked jurisdiction to hear 
claims challenging the Secretary’s orders concerning Indian reservation 
boundaries because the United States had not waived sovereign immunity with 
respect to such claims.  Although the plaintiffs had brought the action under the 
APA, which provides a limited waiver of sovereign immunity for suits against 
Federal officials in which the plaintiff seeks nonmonetary relief, the court of 
appeals held the APA “does not waive immunity as to any claims which are 
expressly or impliedly forbidden by ‘any other statute that grants consent to 
suit.’”  Id., 830 F.2d at 143. Specifically, the court of appeals held that the 
United States was immune from suit and plaintiffs’ claims were barred under 
provisions of the Quiet Title Act, 28 U.S.C. § 2409a(a), which states in relevant 
part: 

The United States may be named as a party defendant in a civil action 
under this section to adjudicate a disputed title to real property in which 
the United States claims an interest, other than a security interest or 
water rights. This section does not apply to trust or restricted Indian 
lands . . . . 

Id., 830 F.2d at 142, n. 4. The court of appeals held that the “Indian lands 
exception” to the Quiet Title Act’s waiver of sovereign immunity is based on “the 
Federal Government’s trust responsibility for Indian lands” as “the result of 
solemn obligations entered into by the United States Government.”  Id., 830 F.2d 
at 144 (quoting H.R. Rep. No. 1539, 92nd Cong., 2nd Sess. (1972)). MWD had 
asserted that the Quiet Title Act did not apply because MWD’s objective in 
seeking determination of the Fort Mojave Indian Reservation’s boundaries was 
not to quiet title in itself, but to prevent the Tribe from gaining an earlier water 
priority because of additional lands the survey would include within the 
Fort Mojave Indian Reservation. Id., 830 F.2d at 143. The court of appeals 
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rejected this argument because the “effect of a successful challenge would be to 
quiet title in others than the Tribe.” Id.  The court of appeals concluded that 
“MWD challenges the fundamental authority of the Secretary to establish 
reservation boundaries and to protect the property interests of Indian tribes.  This 
it cannot do.” Id., 830 F.2d at 144. 

Finally, MWD argued that, even if the Quiet Title Act did apply, the suit was 
nonetheless permitted under the McCarran Amendment, 43 U.S.C. § 666.  Id. 
The court of appeals disagreed, stating that while the McCarran Amendment 
“provides that the United States is deemed to have waived its immunity in any 
suit for the adjudication of rights to the use of water of a river system or other 
source, or for the administration of such rights,” it applies only to general 
adjudications that adjudicate the rights of all claimants on a stream, and this suit 
was not such a general adjudication. Id.  The court of appeals noted, however, 
that the ongoing Supreme Court litigation “under the continuing decree may be 
such a general adjudication.” Id., 830 F.2d at 144, n. 7. 

Appellees – MWD, CVWD, the State of California, and the State of Arizona filed 
a petition for writ of certiorari which was granted by the Supreme Court, 
California v. United States, 485 U.S. 1020 (1988). In a per curiam opinion 
decided June 12, 1989, the Supreme Court affirmed the court of appeals decision 
holding that the district court lacked jurisdiction to hear the plaintiff’s claims, 
stating simply “[t]he judgment below is affirmed by an equally divided Court.”  
California v. United States, 490 U.S. 920 (1989). The court of appeals decision 
“dispelled any expectation that a ‘final determination’ of reservation boundaries 
would occur in [the district court] forum.”  2000 Opinion, 530 U.S. at 401. 

The 2000 Opinion and 2000 Supplemental Decree 

Shortly after affirming the court of appeals decision in The Metropolitan Water 
District of Southern California v. United States, the United States Supreme Court 
on October 10, 1989, granted the motion of the State parties in Arizona v. 
California “to reopen the decree to determine disputed boundary claims with 
respect to the Fort Mojave, Colorado River and Fort Yuma Indian Reservations.”  
493 U.S. 886 (1989). The United States and the Tribes did not object to the 
motion. To address these issues, the Supreme Court appointed a new Special 
Master, Robert McKay, on November 17, 1989.  493 U.S. 970 (1989). As a result 
of Special Master McKay’s death soon thereafter, the court appointed Frank 
McGarr, a retired Federal judge, as Special Master on November 13, 1990, giving 
him full authority to direct subsequent proceedings, summon witnesses, issue 
subpoenas, take evidence, and submit reports to the court as he deemed 
appropriate. 498 U.S. 964 (1990).    

The States of Arizona and California, The Metropolitan Water District of 
Southern California, and the Coachella Valley Water District engaged in several 
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years of proceedings before Special Master McGarr, which included the issuance 
of an opinion and order by the Special Master in September 1991.  Settlement 
discussions among the parties resulted in proposed settlements of the outstanding 
issues involving two of the three reservations, the Fort Mojave Indian Reservation 
and the Colorado River Indian Reservation.  The Special Master’s report 
recommended that the Supreme Court approve the parties’ proposed settlements.  
The Special Master’s proposed supplemental decree included additional quantities 
of water for both reservations based on the settlement agreements.  The Supreme 
Court received the Special Master’s report and proposed supplemental decree on 
October 4, 1999, and set a schedule for filing exceptions to the report.  
528 U.S. 803 (1999). On June 19, 2000, the court issued its 2000 Opinion 
concerning the Special Master’s recommendations, proposed supplemental 
decree, and all exceptions to them. 

The Supreme Court accepted the Special Master’s recommendations and 
approved both settlements.  2000 Opinion, 530 U.S. at 418-419. The court 
included the proposed supplemental decree as an appendix to its 2000 Opinion, 
directing the parties to submit any objections by August 22, 2000.  Id., 530 U.S. 
at 420. No objections were filed within the prescribed time, and on October 10, 
2000, the court approved and entered the 2000 Supplemental Decree at 
531 U.S. 1. 

The Supreme Court, in its 2000 Opinion, specified the settlement terms for each 
of the two settlements, citing the Special Master’s report.  With respect to the 
Fort Mojave Indian Reservation, the court stated: 

The parties agreed to resolve the matter through an accord that 
(1) specifies the location of the disputed boundary; (2) preserves the 
claims of the parties regarding title to and jurisdiction over the bed of the 
last natural course of the Colorado River within the agreed-upon 
boundary; (3) awards the Tribe the lesser of an additional 3,022 acre-feet 
of water or enough water to supply the needs of 468 acres; (4) precludes 
the United States and the Tribe from claiming additional water rights 
from the Colorado River for lands within the Hay and Wood Reserve; 
and (5) disclaims any intent to affect any private claims to title to or 
jurisdiction over any lands. 

Id., 530 U.S. at 418. With respect to the Colorado River Indian Reservation, the 
court stated: 

The parties agreed to resolve the matter through an accord that 
(1) awards the Tribes the lesser of an additional 2,100 acre-feet of water 
or enough water to irrigate 315 acres; (2) precludes the United States or 
the Tribe from seeking additional reserved water rights from the 
Colorado River for lands in California; (3) embodies the parties' intent 
not to adjudicate in these proceedings the correct location of the disputed 
boundary; (4) preserves the competing claims of the parties to title to or 
jurisdiction over the bed of the Colorado River within the reservation; 
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and (5) provides that the agreement will become effective only if the 
Master and the Court approve the settlement. 

Id., 530 U.S. at 419. Without additional comment, the court noted both the 
Special Master’s concern that the Colorado River Indian Reservation settlement 
did not resolve the location of the disputed boundary, and his recognition that the 
settlement “did achieve the ultimate aim of determining water rights associated 
with the disputed boundary lands.” Id.  The court’s acceptance of the 
Special Master’s recommendations and its approval of the settlements with 
respect to the Fort Mojave Indian Reservation and the Colorado River Indian 
Reservation gave final resolution to all issues involving two of the three 
reservations. 

The claims relating to the disputed boundary lands and appurtenant water rights of 
the Fort Yuma Indian Reservation remained unsettled.  The recommendations in 
the Special Master’s report concerning these claims and the exceptions to them 
were considered by the Supreme Court in its 2000 Opinion.  The Quechan Tribe, 
and the United States on behalf of the Tribe, asserted claims for increased rights 
to Colorado River water based on “the contention that the Fort Yuma (Quechan) 
Indian Reservation encompasses some 25,000 acres of disputed boundary lands 
not attributed to that reservation in earlier stages of the litigation.”  Id., 
530 U.S. at 397. The primary basis for claiming 25,000 additional acres of 
disputed boundary lands was an order of the Secretary of the Interior dated 
December 20, 1978.  The 25,000 acres in dispute were included as part of the 
Fort Yuma Indian Reservation in the Executive order that created the reservation 
in 1884. In 1893, the Quechan Tribe and the United States entered into an 
agreement under which the Tribe purportedly ceded title to the disputed lands to 
the United States.  In later years, disputes arose concerning the meaning and 
effect of the 1893 agreement, including whether the effectiveness of the purported 
cession was conditioned on the occurrence of certain events, and whether those 
conditions were satisfied. 

In 1936, the Solicitor of the United States Department of the Interior issued an 
opinion that the cession was unconditional and that the Tribe had no claim to the 
lands. Id., 530 U.S. at 402.  This remained the position of the United States 
Department of the Interior until a 1978 Solicitor’s opinion reversed the 
1936 opinion. The Secretary’s order dated December 20, 1978, adopted the 
position of the 1978 Solicitor’s opinion that the disputed lands were part of the 
reservation, with certain exceptions. The Secretary’s order “both prompted the 
United States to file a water rights claim [in Arizona v. California] for the 
affected boundary lands and provided the basis for the Tribe’s intervention to 
assert a similar, albeit larger, water rights claim.”  Id., 530 U.S. at 405. 

The merits of the claims were not, however, before the Supreme Court for 
decision. Instead, the issue before the court was a technical one:   
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In this decision, we resolve a threshold question regarding these claims 
to additional water rights:  Are the claims precluded by this Court’s prior 
decision in Arizona v. California, 373 U.S. 546 [1963 Opinion] . . . or by 
a consent judgment entered by the United States Claims Court in 1983? 

Id., 530 U.S. at 397. If the claims were precluded for either reason, they would be 
dismissed.  The Special Master’s report recommended that the court reject the 
first ground for preclusion but accept the second.  Id.  In its 2000 Opinion, the 
Supreme Court rejected “both grounds for preclusion and remand[ed] the case to 
the Special Master for consideration of the claims for additional water rights 
appurtenant to the disputed boundary lands.” Id. 

The State parties argued that “the finality rationale this Court employed in 
dismissing the ‘omitted lands’ claims” in the 1983 Opinion should also be applied 
to preclude the boundary lands claims by the United States and Quechan Tribe 
because they could have been asserted by the United States prior to the 
1963 Opinion and 1964 Decree. Id., 530 U.S. at 406-407. The Special Master 
had rejected this argument because the 1978 order by the Secretary, recognizing 
the disputed lands as reservation lands, was a new circumstance, and because 
“although the U.S. on behalf of the Tribe failed to assert such claims in the 
proceeding leading to the 1964 decree, a later and then unknown circumstance 
bars the application of the doctrine of res judicata to this issue.”  Id., 530 U.S. 
at 407-408 (quoting the Special Master’s 1999 report).  The Supreme Court held 
that the Special Master had improperly concluded that the 1978 Secretarial order 
was a “later and then unknown circumstance” because, while the order was later, 
the underlying facts were unchanged. Id., 530 U.S. at 408. 

Nevertheless, the Supreme Court agreed with the Special Master’s conclusion that 
the United States and the Quechan Tribe were not precluded by the earlier 
decisions and orders in the case from asserting their claims.  This was because the 
court found that the State parties had failed to raise the preclusion argument at 
earlier stages of the litigation, raising it for the first time in 1989.  The 
Supreme Court concluded that although the technical rules of preclusion are not 
strictly applicable because the earlier decisions and opinions were part of a single 
ongoing original jurisdiction action before the Supreme Court, and could 
therefore potentially be reconsidered, its decision should be informed by “the 
principles upon which these rules are founded,” and “[t]hose principles rank res 
judicata an affirmative defense ordinarily lost if not timely raised.”  Id., 530 U.S. 
at 410. The court held that: 

In view of the State parties’ failure to raise the preclusion argument 
earlier in the litigation, despite ample opportunity and cause to do so, we 
hold that the claims of the United States and the Tribe to increased water 
rights for the disputed boundary lands of the Fort Yuma Reservation are 
not foreclosed by our decision in [the 1963 Opinion].  

Id., 530 U.S. at 413. 
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The second grounds for preclusion cited by the State parties was the 1983 consent 
judgment entered by the United States Court of Claims.  The 1983 consent 
judgment concluded litigation filed by the Quechan Tribe in 1951 under the 
Indian Claims Commission Act adopted by Congress in 1946, Pub. L.  
No. 79-726, 60 Stat. 1049. The Indian Claims Commission Act established the 
Indian Claims Commission with the power to decide claims by Indian tribes 
against the United States. The Quechan Tribe’s action, referred to by the parties 
as Docket No. 320 after its designation by the Indian Claims Commission, 
challenged the validity of the 1893 agreement between the Tribe and the 
United States. The Tribe sought money damages from the United States under 
two alternative theories:  either (1) that obligations in the 1893 agreement had not 
been performed by the United States “rendering the cession void” such that the 
Tribe still had beneficial title to the land and was therefore entitled to damages for 
trespass; or (2) that the 1893 agreement was “contractually valid, but constituted 
an uncompensated taking of tribal lands, an appropriation of lands for 
unconscionable consideration, and/or a violation of standards of fair and 
honorable dealing.” Id., 530 U.S. at 403. 

The Indian Claims Commission conducted a trial on liability, but stayed 
proceedings for several years in 1970.  In 1976, Congress terminated the Indian 
Claims Commission.  Its ongoing cases, including Docket No. 320, were 
transferred to the United States Court of Claims.  Following the 1978 Secretarial 
order recognizing the 25,000 acres in dispute as part of the Fort Yuma Indian 
Reservation, the United States no longer opposed the Tribe’s claim for trespass in 
Docket No. 320, and settlement discussions proceeded on the amount of damages.  
The final judgment entered by the United States Court of Claims on August 11, 
1983, approved the settlement, under which the United States paid the Tribe 
$15 million in full satisfaction of “all rights, claims, or demands which [the Tribe] 
has asserted or could have asserted with respect to the claims in Docket 320.”  Id., 
530 U.S. at 405 (quoting the final judgment). 

The State parties asserted, and Special Master McGarr agreed, that the claims 
made by the United States and the Tribe for water rights appurtenant to the 
disputed boundary lands were barred by the 1983 consent judgment because of 
the provision in the judgment barring the Tribe from asserting further “rights, 
claims, or demands.”  Id., 530 U.S. at 413. The Special Master concluded that 
when the Tribe accepted money in settlement, it relinquished its claim to title.  Id. 
The Supreme Court disagreed, holding that issue preclusion required that the issue 
must have been actually litigated and determined by the court and that the 
determination of the issue must have been essential to the judgment.  Id., 
530 U.S. at 414. Where, as in Docket No. 320, there was a settlement and the 
issue was never determined by the court, the Supreme Court found the rule of 
issue preclusion did not apply. Id.  In addition, in Docket No. 320, the Tribe 
offered alternative theories, both for trespass, where the Tribe asserted it retained 
title, and for taking. The consent judgment “embraced all of the Tribe’s claims”  
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and the Tribe did not elect, nor was it required to elect, one theory or the other in  
order to gain approval of the settlement for the consent judgment.  Id.,  
530 U.S. at 417.  

For these reasons, the Supreme Court remanded “the outstanding water rights  
claims associated with the disputed boundary lands of the Fort Yuma Indian  
Reservation to the Special Master for determination on the merits.”  Id.,  
530 U.S. at 419-420. As the court noted, “[t]hose claims are the only ones that  
remain to be decided in Arizona v. California; their resolution will enable the  
Court to enter a final consolidated decree and bring this case to a close.”  Id.,  
530 U.S. at 420. Thus, in its 2000 Opinion and 2000 Supplemental Decree, the  
Supreme Court addressed the remaining claims involving the Fort Mojave,  
Colorado River, and Fort Yuma Indian Reservations.  It accepted the parties’  
proposed settlements respecting the Fort Mojave and Colorado River Indian  
Reservations, and remanded the outstanding water rights claims associated with  
the disputed boundary lands of the Fort Yuma Indian Reservation to the Special  
Master.  

The 2006 Consolidated Decree 

With the substantive issues concerning the water rights claims associated with the 
disputed boundary lands of the Fort Yuma Indian Reservation remanded to the 
Special Master for decision, the parties turned to the factual investigation, 
discovery and disclosure necessary to prepare for adjudication of the two primary 
issues. The issues that required adjudication were:  first, the status of the disputed 
boundary lands; and second, if the disputed boundary lands were within the 
Reservation, the amount of practicably irrigable acreage and quantity of Federal 
reserved water rights appurtenant to those lands.  The parties conducted research 
and retained experts to develop the factual information and documentary record 
necessary to address both issues. The Special Master set a schedule for discovery 
and disclosure, and for submission of summary judgment motions.  The first issue 
set for consideration by the Special Master was the status of the boundary lands.  
In December 2003, the Special Master held a hearing on the State parties’ motions 
seeking summary judgment that the disputed lands were not part of the Fort Yuma 
Indian Reservation. He denied summary judgment, and the matter was set for an 
evidentiary hearing. 

Following the Special Master’s denial of summary judgment, the parties engaged 
in extensive settlement discussions and reached settlement agreements which 
resolved all outstanding issues. 

The Settlement Agreement in Arizona v. California By and Among the Quechan 
Indian Tribe of the Fort Yuma Indian Reservation, the United States of America, 
The Metropolitan Water District of Southern California, Coachella Valley Water 
District, and the State of California, dated February 14, 2005, resolved the water 
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rights claims for the portion of the Fort Yuma Indian Reservation within the 
State of California.  With respect to the water rights, the California settlement 
agreement agreed to an increase in the Reservation’s decreed water right in the 
amount of 20,000 acre-feet of diversions from the mainstream of the 
Colorado River, or the amount of Colorado River water necessary to supply the 
consumptive use required for irrigation of 2,998.50 acres, whichever was less.   

The Arizona v. California Settlement Agreement Between the United States, the 
Quechan Indian Tribe of the Fort Yuma Indian Reservation and the State of 
Arizona, dated February 17, 2005, resolved the water rights claims for the portion 
of the Fort Yuma Indian Reservation within the State of Arizona.  The Arizona 
settlement agreement provided for 6,350 acre-feet of diversions, or the amount of 
water necessary to supply the consumptive use required for irrigation of 
952 acres, whichever was less.   

The parties submitted the settlements to Special Master McGarr, and on June 14, 
2005, he submitted his report to the United States Supreme Court recommending 
approval of the settlements of the Federal reserved water rights claim with respect 
to both the Arizona and California lands of the Fort Yuma Indian Reservation and 
a proposed supplemental decree implementing those settlements.  The California 
settlement is attached as Exhibit A to the Special Master’s report.  The Arizona 
settlement is attached as Exhibit B. 

Rather than enter another supplemental decree in these proceedings, the 
Supreme Court requested that the parties draft a final comprehensive decree to 
embody all previous decrees including the 2005 proposed supplemental decree 
included in Special Master McGarr’s report.  Such a decree was submitted for the 
court’s consideration on February 24, 2006.   

On March 27, 2006, the Supreme Court entered the Consolidated Decree, 
547 U.S. 150 (2006). The court stated that: 

This decree is entered in order to provide a single convenient reference to 
ascertain the rights and obligations of the parties adjudicated in this 
original proceeding, and reflects only the incremental changes in the 
original 1964 decree by subsequent decrees and the settlements of the 
federal reserved water rights claim for the Fort Yuma Indian 
Reservation. 

Id., 547 U.S. at 152. The court specified that, except where the text of the 
Consolidated Decree differs from previous decrees, it “does not vacate the 
previous decrees nor alter any of their substantive provisions, and all mandates, 
injunctions, obligations, privileges, and requirements of this decree are deemed to 
remain effective as of the date of their respective entry in the prior decrees.”  Id., 
547 U.S. at 152-153. 
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Entry of the Consolidated Decree in Arizona v. California resolved all issues 
which had been brought before the court in that case prior to March 27, 2006.  As 
of December 31, 2008, no additional proceedings were pending before the court 
in Arizona v. California. 
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CHAPTER 12: MISCELLANEOUS ACTS 
AND FEDERAL COURT DECISIONS 

Introduction  

This chapter discusses the implementation of other Federal legislation of interest 
during the period 1979 through 2008. Included are acts regarding Salton Sea 
restoration and Federal actions to implement the Colorado River Floodway 
Protection Act, Public Law (Pub. L.) No. 99-450, 100 Stat. 1129 (1986) and the 
Act of December 22, 1944, Pub. L. No. 78-534, 58 Stat. 887 (Flood Control Act 
of 1944). This chapter also discusses Federal court decisions during the period 
from 1979 through 2008 relating to the Secretary of the Interior’s management of 
the Colorado River and the Federal facilities constructed to store or convey 
Colorado River water. This chapter brings together often unrelated topics likely 
to be read independently of each other; for that reason, defined terms are repeated 
in each section. 

Salton Sea 

The Salton Sea is the State of California’s largest inland terminal lake.  Located in 
Riverside and Imperial Counties, the Salton Sea occupies the lowest part of the 
Salton Basin.  Water has filled the Salton Basin on several occasions in past 
centuries. The present Salton Sea was formed in 1905, when Colorado River 
floods breached an early irrigation diversion structure and flowed into the then-
dry Salton Basin.  In February 1907, the breach was closed by local agricultural 
interests and the Southern Pacific Railroad. 

Subsequently, agricultural development in areas surrounding the Salton Sea 
expanded. In the 1920s the Federal government designated public lands located 
in and surrounding the Salton Sea as a repository to receive and store agricultural, 
surface, and subsurface drainage waters.  The construction and completion of the 
All-American Canal and the Coachella Canal in the 1940s enabled further 
agricultural development in the area.  The Salton Sea now receives the majority of 
its water from agricultural runoff from the Imperial, Coachella, and 
Mexicali Valleys, with a very small percentage of inflows derived from tributaries 
and direct precipitation. The total average annual inflow to the Salton Sea was 
estimated at 1,343,395 acre-feet in an October 2002 report entitled Final 
Environmental Impact Report/Environmental Impact Statement, Imperial 
Irrigation District Water Conservation and Transfer Project.  This report also 
projected a decrease in future inflows of up to 300,000 acre-feet annually, due to 
water transfers from the Imperial Irrigation District (IID) in accordance with the 
development and potential adoption of a quantification settlement agreement.  See 
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Chapter 6 for a discussion of the Colorado River Water Delivery Agreement:  
Federal Quantification Settlement Agreement (CRWDA or Federal QSA). 

On December 31, 2008, the surface elevation of the Salton Sea was 230 feet 
below mean sea level (-230 feet msl).1  At this elevation, the Salton Sea has a 
maximum depth of about 50 feet, with an estimated surface area of 232,000 acres 
(362 square miles).  In addition to other Federal, State, and tribal ownership of 
lands in the area, approximately 80,000 acres of land adjacent to and under the 
Salton Sea are withdrawn for Bureau of Reclamation (Reclamation) project 
purposes. 

Due to the nutrient-rich inflows from agricultural runoff, the Salton Sea became a 
highly productive fishery in the latter half of the 20th century, providing habitat 
for hundreds of migratory and resident bird species.  Several species of fish were 
introduced and thrived. Tilapia, inadvertently and unexpectedly introduced in the 
1960s from a commercial fish farm, dominated the fish community, providing an 
abundant forage base for the marine sport fish and fish-eating birds.  These 
popular fisheries were a fundamental driver of the growing recreational use of the 
Salton Sea in the 1950s and 1960s. 

Because the Salton Sea is an inland terminal body of water and has no outlet, 
inflows carrying approximately 4 million tons of salt annually caused salinity to 
gradually increase over time.  By the late 1980s, increasing nutrient and salinity 
levels began to result in significant adverse effects to both fish and wildlife.  In 
1992, over 150,000 eared grebes died on the Salton Sea, capturing national 
attention. Numerous such events occurred in subsequent years.  In 2003, a 
collapse of the sport fishery occurred, and by 2007, only tilapia had shown any 
recovery. 

As of December 31, 2008, the salinity of the Salton Sea was approximately 
50,000 milligrams/liter (mg/L).  As water transfers are undertaken in accordance 
with the CRWDA (the Federal QSA), reductions in inflows are projected to 
accelerate salinity increases in the Salton Sea.  In the absence of additional 
restoration measures, salinity levels of the Salton Sea are predicted to rise above 
60,000 mg/L by 2017, a level at which no fisheries are expected to survive.  See 
Bureau of Reclamation, Salton Sea Study Status Report, January 2003.  

Studies regarding potential restoration methodologies for the Salton Sea have 
been conducted since the late 1960s. In October 1992, the Reclamation Projects 
Authorization and Adjustment Act of 1992, Pub. L. No. 102-575, Title XI, 106 
Stat. 4661 (1992) authorized the United States Department of the Interior to 
conduct research which would lead to the development of methods to reduce and 
control salinity, provide endangered species habitat, enhance fisheries, and protect 
recreational values of the Salton Sea. In 1993, IID, the Coachella Valley Water 
District (CVWD), and Imperial and Riverside Counties formed the Salton Sea 

1 Elevations below sea level are shown as negative numbers. 
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Authority, which worked with Reclamation and other Federal and California State 
entities to develop plans to improve water quality, stabilize water elevation, and 
enhance the Salton Sea’s recreational and economic development potential. 

In 1994, the Salton Sea Authority, Reclamation, and the California Department of 
Water Resources entered into an agreement for a cooperative study to assess the 
Salton Sea’s status. A total of 54 salinity and elevation control restoration 
methods were evaluated and reported in the September 1997 Salton Sea 
Alternative Evaluation Final Draft Report; however, no specific restoration 
alternative was recommended for implementation due to a lack of sufficient site-
specific studies involving location, size, operational details, and additional 
biological, chemical, and pathogenic information. 

Subsequently, the Salton Sea Reclamation Act of 1998, Pub. L. No. 105-372, 
112 Stat. 3377 (1998), authorized the Secretary of the Interior (Secretary), in 
cooperation with the Salton Sea Authority and the State of California, to complete 
all necessary studies and evaluations of various options that permit the continued 
use of the Salton Sea as an agricultural drainage repository while reducing and 
stabilizing the overall salinity and water surface elevation.  In addition, the Salton 
Sea Reclamation Act authorized studies of various options which would reclaim 
long-term, healthy fish and wildlife resources and their habitats, and enhance the 
potential for recreational use and economic development.  On January 27, 2000, 
the United States Department of the Interior transmitted to Congress and made 
available to the public several reports including:  

� Overview and Summary of Salton Sea Restoration Project Draft EIS/EIR, 
January 2000, prepared by Reclamation in cooperation with the Salton Sea 
Authority 

� Draft Salton Sea Restoration Project Environmental Impact 
Statement/Environmental Impact Report, January 2000, prepared by Tetra 
Tech, Inc., for the Salton Sea Authority and Reclamation 

� Strategic Science Plan Salton Sea Restoration Project, January 2000, 
prepared by the Salton Sea Science Subcommittee of the Salton Sea 
Research Management Committee 

� Salton Sea Alternatives Final Preappraisal Report, November 12, 1998, 
prepared by Reclamation   

These documents provided a detailed description of the scope and results of 
scientific studies undertaken, analyzed the environmental impacts of various 
alternatives, and provided a summary of findings and recommendations for future 
actions. 
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In January 2003, Reclamation transmitted a status report to Congress entitled 
Salton Sea Study Status Report, examining various restoration proposals that 
considered future inflow reductions to the Salton Sea of up to 300,000 acre-feet 
per year. The Water Supply, Reliability and Environmental Improvement Act, 
Pub. L. No. 108-361, Title II, 118 Stat. 1701 (2004), directed the Secretary, 
through Reclamation, in coordination with the State of California and the 
Salton Sea Authority, to complete a feasibility study regarding Salton Sea 
restoration. Reclamation, in cooperation with the Natural Resources Agency of 
the State of California (California Natural Resources Agency) and the Salton Sea 
Authority, studied six restoration alternative concepts which were based on 
previous studies.  The alternatives included dividing the Salton Sea with various 
barrier and dam designs, creating concentric lakes around the perimeter of the 
Salton Sea, providing habitat enhancement without marine lakes, and a “no 
action” alternative.  Estimated cost of the alternatives ranged from $3.5 billion to 
$14 billion in 2006 dollars. The information from these studies was released by 
Reclamation in two reports:  Restoration of the Salton Sea Summary Report, 
published in September 2007; and the more comprehensive Restoration of the 
Salton Sea Final Report, Volumes I and II, dated December 2007.  

From 2002 through 2004, the California legislature enacted legislation supporting 
the implementation of a quantification settlement agreement and expressed its 
intent that the State of California undertake the restoration of the Salton Sea 
ecosystem.  The California Natural Resources Agency, under the direction of the 
California Department of Water Resources and the California Department of Fish 
and Game, released the Salton Sea Ecosystem Restoration Program Draft 
Programmatic Environmental Impact Report, dated October 2006, and submitted 
to the State legislature the Salton Sea Ecosystem Restoration Program Preferred 
Alternative Report and Funding Plan, dated May 2007, including Volume I:  
Final Programmatic Environmental Impact Report, recommending a preferred 
restoration plan. The State of California’s Legislative Analyst’s Office released a 
report entitled Restoring the Salton Sea, dated January 24, 2008, analyzing the 
alternatives discussed in these reports. 

As of December 31, 2008, Reclamation continued to provide technical 
information and expertise to the State of California, the Salton Sea Authority, and 
other interested stakeholders concerning potential restoration methods for the 
Salton Sea. 

Colorado River Floodway Protection Act 

The Colorado River Floodway Protection Act (Floodway Protection Act), Pub. L. 
No. 99-450, 100 Stat. 1129 (1986), originated from concerns over damages 
incurred primarily within the Colorado River flood plain during the high flows of 
the early 1980s. Congress found it essential to establish and maintain an effective 
floodway in order to accomplish the multiple purposes of the dams and other 
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control structures administered by the Secretary of the Interior (Secretary) on the  
Colorado River, and identified the need for coordinated Federal, State, and local  
action to limit floodway development.    

The Floodway Protection Act established the Colorado River Floodway  
(Floodway) from Davis Dam to the Southerly International Boundary between the  
United States and the United Mexican States (Mexico), with the Floodway to be  
identified and depicted on maps submitted by the Secretary to Congress.  The  
Floodway Protection Act directed the Secretary, in consultation with the  
seven Colorado River Basin States, the Colorado River Floodway Task Force  
(discussed below), and other interested parties, to complete a study of the  
tributary floodflows downstream of Davis Dam and to define the specific  
boundaries of the Floodway to accommodate either a one-in-one hundred year  
river flow, consisting of controlled releases and tributary inflow, or a flow of  
40,000 cubic feet per second (cfs), whichever is greater.  The Floodway  
Protection Act provides for a periodic review of the Floodway and allows for any  
required minor and technical modifications to the Floodway boundaries, after  
appropriate notice and consultations.  

The Floodway Protection Act also established the Colorado River Floodway Task  
Force, which included representatives from other Federal agencies,  
Native American tribes and communities, States, counties, cities, water districts,  
and other organizations to advise the Secretary and Congress regarding:  

� Means to restore and maintain the Floodway, including but not limited to, 
land transfers, relocations, or other changes in land management 

� The necessity of additional Floodway management legislation at local, 
tribal, State, and Federal levels 

� Development of specific design criteria for the creation of Floodway 
boundaries 

� Review of mapping procedures for Floodway boundaries 

� Whether compensation should be recommended in specific cases of 
hardship resulting from the impacts of the 1983 flood on property outside 
of the Floodway which could not reasonably have been foreseen 

� The potential application of the Floodway on Indian lands and 
recommended legislation or regulations that might be needed to achieve 
the purposes of the Floodway, taking into consideration the special 
Federal status of Indian lands 

In 1990, the Secretary filed maps with Congress depicting the Floodway.  The 
final report of the Colorado River Floodway Task Force, entitled, Final Report of 
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the Secretary of the Interior to the Congress of the United States on the Colorado 
River Floodway Protection Act (October 1986; Public Law 99-450), was 
published in October 1992. 

Coordination with United States Department of the Army, 
Corps of Engineers, for Flood Control Operations for 
Hoover Dam, Alamo Dam, and Painted Rock Dam 

Hoover Dam 
Flood control is one of the purposes of Hoover Dam and Lake Mead identified in 
the Boulder Canyon Project Act, Pub. L. No. 70-642, 45 Stat. 1057 (1928) 
(BCPA). The Act of December 22, 1944, Pub. L. No. 78-534, 58 Stat. 887 (1944) 
(Flood Control Act of 1944), directs the Secretary of War (now the Secretary of 
the Army) to prescribe regulations for the use of storage allocated for flood 
control or navigation for reservoirs constructed with Federal funds. These 
regulations were promulgated on October 13, 1978, and are set forth in 33 CFR 
§ 208.11. 

The regulations designate the Chief of Engineers of the United States Army Corps 
of Engineers (USACE) as the duly authorized representative of the Secretary of 
the Army, to exercise the authority set out in the Flood Control Act of 1944.  In 
accordance with the regulations, the USACE published the Water Control Manual 
for Flood Control, Hoover Dam and Lake Mead, Colorado River (Water Control 
Manual) in December 1982.  In order to ensure a clear understanding of the flood 
control regulations and of the information exchange required for the operation of 
Hoover Dam and Lake Mead, the Field Working Agreement between the 
Department of the Interior, Bureau of Reclamation, and the Department of the 
Army, Corps of Engineers, for Flood Control Operation of Hoover Dam and Lake 
Mead, Colorado River, Nevada-Arizona (Field Working Agreement) was signed 
by the Regional Director of the Bureau of Reclamation’s (Reclamation) Lower 
Colorado Region and the Brigadier General, Division Engineer, of USACE’s 
South Pacific Division in February 1984. The two parties agreed that the Field 
Working Agreement consummated the provisions of the Flood Control Act of 
1944 and that Hoover Dam and Lake Mead would be operated in the interest of 
flood control in accordance with the water control plan detailed in the agreement.   

Under the Field Working Agreement, the water control plan requires that: 

� At all times, a minimum of 1,500,000 acre-feet of storage capacity be 
maintained at Lake Mead to provide storage space for the control of 
floods. If, however, the available flood control space diminishes at any  
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time to less than 1,500,000 acre-feet, minimum flood control releases are 
prescribed to reduce the water in storage and achieve the minimum flood 
control space.2 

� From August 1 through January 1, releases from Lake Mead be scheduled 
so that available storage space in Lake Mead on the first day of each of 
those months is no less than the required space specified.  The available 
flood control storage space in Lake Mead may be reduced to a minimum 
of 1,500,000 acre-feet provided that the additional space is available in 
specified upstream reservoirs. 

� From January 1 through July 31, minimum releases from Lake Mead be 
made to attain the August 1 flood control space requirement.  These 
minimum releases are determined by a specified computational method 
using inflow forecasts provided by the National Weather Service’s 
Colorado Basin River Forecasting Center located in Salt Lake City, Utah 
(originally called the Colorado River Forecasting Service). 

After the high flows in the early 1980s, flood control releases from Lake Mead 
were not necessary until the late 1990s.  Flood control releases were made in 
1997, 1998, and 1999. 

The Field Working Agreement also recognized that “Hoover Dam is but one of 
three major flood control reservoirs in the Lower Colorado River Basin.”  The 
USACE operates Alamo Dam on the Bill Williams River and Painted Rock Dam 
on the Gila River, and the Field Working Agreement calls for the coordinated 
operation of the three reservoirs to achieve flood control objectives.   

Alamo Dam 
Alamo Dam is located in west-central Arizona on the Bill Williams River, 
approximately 39 miles upstream from the river's confluence with the 
Colorado River at Lake Havasu.  Alamo Dam and Lake is a multiple-purpose 
facility with a total storage capacity of 1,361,247 acre-feet.  Of the total storage 
capacity, approximately 76 percent (1,039,531 acre-feet) is allocated for flood 
control and spillway surcharge (the capacity of the reservoir above the spillway 

2The top of Hoover Dam is 1232 feet above mean sea level (msl).  The top of the spillway 
gates when closed is 1205.40 feet and when fully raised to slow the flow of water is 1221.40 feet.  
The minimum flood control space required by the Field Working Agreement results in a minimum 
flood control pool with a base set at elevation 1219.61 feet and a ceiling set at 1229 feet.  The base 
at elevation 1219.61 feet falls between the elevation of the top of the spillway gates in a closed 
position and the elevation in a fully raised position, and the ceiling at elevation 1229 feet falls 
above the elevation of the gates in a raised position.  Specifically, using the elevation-storage 
capacity relationship in place in 1982 and elevation 1229.0 feet msl as the maximum design flood 
pool level as defined in the Water Control Manual, elevation 1221.61 feet msl is specified in the 
Field Working Agreement as the elevation of the start of the minimum flood control space 
resulting in approximately 1,218,000 acre-feet of the minimum flood control space being above 
elevation 1221.40, the top of the raised spillway gates.  
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gates). Releases from Alamo Dam ultimately enter Lake Havasu, which is 
formed by Parker Dam on the lower Colorado River. 

The USACE coordinates flood control operations of Alamo Dam with 
Reclamation’s Lower Colorado Region.  Releases from Alamo, Parker, Davis, 
and Hoover dams are coordinated to minimize damage due to high flows 
downstream of Parker Dam.  Because flood control releases from Alamo Dam 
may contribute to meeting water deliveries to water users in the United States and 
to the United Mexican States (Mexico), releases from these dams are also 
coordinated to conserve the water released from Alamo Dam for use in the 
United States and Mexico. 

Several agencies with interest in the Bill Williams River and the operation of 
Alamo Dam formed the Bill Williams River Corridor Steering Committee, a 
partnership seeking ways to manage reservoir releases to meet human needs and 
maintain the health and sustainability of the downstream ecosystem.  As of 
December 31, 2008, participating agencies included Arizona Game and Fish, 
Arizona State Parks, Arizona Department of Water Resources (advisory role), 
City of Scottsdale, The Nature Conservancy, USACE, Bureau of Land 
Management, Fish and Wildlife Service, and Reclamation. 

Painted Rock Dam 
Painted Rock Dam is located on the Gila River approximately 115 miles upstream 
of the confluence with the Colorado River.  Painted Rock Dam and Reservoir is a 
flood control facility with a total storage capacity of 2,491,700 acre-feet and is 
operated to provide protection for agricultural lands and communities 
downstream. Releases from Painted Rock Dam may reach the mainstream of the 
Colorado River upstream of Yuma, at the confluence of the Gila River and 
Colorado River. 

The USACE coordinates flood control operations of Painted Rock Dam with 
Reclamation’s Lower Colorado Region.  Releases from Painted Rock, Imperial, 
Parker, Davis, and Hoover dams are coordinated to minimize damage due to high 
flows downstream of Imperial Dam when releases from Painted Rock Dam reach 
the mainstream of the Colorado River. Since flood control releases from 
Painted Rock Dam may contribute to meeting Mexico’s scheduled water 
deliveries, releases from these dams are also coordinated to minimize flows in 
excess of Mexico’s scheduled deliveries.  See Chapter 4. 

Synopses of Miscellaneous Reported Federal Court 
Decisions 

The Federal courts entered numerous decisions during the period from 1979 
through 2008 relating to the management of the Colorado River and the Federal 
facilities constructed to store or convey Colorado River water.  The following 
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brief synopses of reported Federal court decisions are presented in chronological 
order simply to provide the reader with key elements of these judicial rulings.  
The descriptions are not an indication of the position of the United States 
Department of the Interior then or now on any particular issue.     

Bryant v. Yellen 
The Imperial Irrigation District (IID), situated in Imperial Valley, California, 
obtained a right to the use of Colorado River water under California State law, 
putting the right to use before June 25, 1929, the effective date of the Boulder 
Canyon Project Act, Pub. L. No. 70-642, 45 Stat. 1057 (1928) (BCPA) which 
authorized the construction of Hoover Dam.  A right to Colorado River water 
obtained and put to use under State law as of June 25, 1929, is termed a “present 
perfected right” in the Decree of the United States Supreme Court in Arizona v. 
California, 376 U.S. 340, 341 (1963) and is often referred to as a “PPR.”  IID’s 
present perfected right is expressly recognized by the Supreme Court in the 
Supplemental Decree entered in Arizona v. California, 439 U.S. 419, 429 (1979), 
and in the Consolidated Decree entered in Arizona v. California, 547 U.S. 150, 
175 (2006). 

Individual farmers within IID initially put the State law water right to use by 
diverting water from the Colorado River within the United States and conveying 
the water to the Imperial Valley through the Alamo Canal.  The Alamo Canal 
originated within the United States, ran through Mexican territory, and then 
turned north into the United States and the Imperial Valley.  Prior to the 
construction of Hoover Dam, both the uncontrolled flows of the Colorado River, 
and the delivery of water through a canal, which ran in part through a foreign 
country, presented challenges to the farmers within IID. 

The Federal reclamation program was authorized by the Reclamation Act of 1902, 
Pub. L. No. 57-161, 32 Stat. 388 (1902). This act was later amended and 
supplemented on multiple occasions.  One such instance was the Omnibus 
Adjustment Act of 1926, Pub. L. No. 69-284, 44 Stat. 636 (1926) (1926 Act).  
Section 46 of the 1926 Act prohibited the delivery of reclamation project water to 
any irrigable land held in private ownership by one owner in excess of 
160 irrigable acres and required such owners to execute recordable contracts for 
the sale of excess lands before such excess lands could receive project water.3  In 
1928, the BCPA further supplemented Federal reclamation law, authorizing the 
construction of features now known as Hoover Dam, Imperial Dam, and the All-
American Canal, a canal to be situated entirely within the United States through 
which water would be delivered to Imperial Valley.   

In 1932, pursuant to the BCPA, the Secretary of the Interior (Secretary) entered 
into a contract with IID providing for the construction of Imperial Dam and the 
All-American Canal, the repayment of construction costs, and the delivery of 

3 Note that other provisions of reclamation law also address acreage limitations, including, for 
example, Section 5 of the 1902 Act. 
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Colorado River water to IID. The Secretary took the position in 1933 in a letter to 
IID that the lands under irrigation within IID at the time the BCPA was passed 
and having a vested water right under State law were not subject to a Federal  
160-acre limitation.  This remained the position of the Secretary until 1964. 

In 1964, the United States sought to impose the excess lands provision of the 
1926 Act on all privately owned lands in IID, whether or not the lands had been 
irrigated under State law prior to June 25, 1929, the effective date of the BCPA.  
After unsuccessful attempts to secure an amendment to the 1932 contract, the 
United States filed suit in 1967 in the Federal district court in southern California 
against IID, seeking a declaratory judgment that the excess acreage limitation of 
Section 46 of the 1926 Act applied to all private lands in IID that received 
Colorado River water through the All-American Canal.  The State of California 
and certain landowners within IID were granted leave to intervene.   

The district court ruled against the Federal government in a decision reported at 
United States v. Imperial Irrigation District, 322 F. Supp. 11 (S.D. Cal. 1971) in 
which the district court held that “the land limitation provisions of reclamation 
law have no application to privately owned lands lying within the Imperial 
Irrigation District” and held that IID was not bound to observe such limitations in 
the delivery of Colorado River water to any of the privately owned lands within 
the boundaries of IID. Id. at 27. The United States did not appeal the decision.  A 
group of Imperial Valley residents, who had been given leave to participate as 
amici curiae4, and who desired to purchase the excess lands which might become 
available if Section 46 were held applicable, were ultimately granted leave to 
intervene and to pursue an appeal of the district court’s decision to the 
United States Court of Appeals for the Ninth Circuit. 

In a separate but contemporaneous lawsuit, a group of Imperial Valley residents 
brought suit in 1969 against the United States in the Federal district court in 
southern California seeking to compel the United States to enforce the residency 
requirement of Section 5 of the Reclamation Act of 1902 in the deliveries of water 
to IID. That statutory provision provides that no right to the use of water for land 
in private ownership may be sold to a landowner “unless he be an actual bona fide 
resident on such land, or occupant thereof residing in the neighborhood of said 
land.” The district court granted partial summary judgment against the Federal 
government in a decision reported at Yellen v. Hickel, 335 F. Supp. 200 (S.D. Cal. 
1971). Various landowners in Imperial Valley were granted leave to intervene 
and, after a full trial, the district court again ruled against the United States in a 
decision reported at Yellen v. Hickel, 352 F. Supp. 1300 (S.D. Cal. 1972) in which 
the district court held: 

4 A Latin term meaning literally “friend of the court” in the singular or “friends of the court” 
in the plural. The term refers to a person affected by or interested in a pending case, but not a 
party to it, who is permitted to file pleadings or participate in oral argument. 
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The requirement of residency of Section 5 of the Reclamation Act of 
June 17, 1902, is a prerequisite to the receipt of Boulder Canyon project 
water in the Imperial Valley and imposes a condition on the receipt of 
such water. 

Id. at 1318. Both the United States and intervening landowners appealed to the 
Ninth Circuit. 

The Ninth Circuit consolidated the two appeals and entered a decision reported at 
United States v. Imperial Irrigation District, 559 F.2d 509 (9th Cir. 1977). With 
respect to the district court decision in the residency case, the Ninth Circuit 
reversed the decision and held that the plaintiffs seeking to enforce the residency 
requirement of Section 5 of the Reclamation Act of 1902 lacked standing to bring 
the suit against the United States, vacated the judgment, and directed the district 
court to dismiss the complaint.  With respect to the district court decision in the 
excess lands case, the Ninth Circuit reversed the decision and upheld the 
application of the excess lands provision of the 1926 Act to deliveries to IID.5 

Review of the Ninth Circuit’s decision with respect to the excess lands provision 
of the 1926 Act was sought from and granted by the United States Supreme 
Court. 

The Supreme Court, in a decision reported at Bryant v. Yellen, 447 U.S. 352 
(1980), began its analysis of the excess lands issue by observing that: 

On June 25, 1929, when the Project Act became effective, the District 
was diverting, transporting, and delivering water to 424,145 acres of 
privately owned and very productive farmland in Imperial Valley.  Under 
neither state law nor private irrigation arrangements in existence in 
Imperial Valley prior to 1929 was there any restriction on the number of 
acres that a single landholder could own and irrigate. 

Id. at 356 (footnotes omitted).  The Supreme Court then reviewed the provisions 
of the BCPA, in particular, Section 6, which requires that the works authorized by 
the BCPA be used, among other purposes, for the “satisfaction of present 
perfected rights in pursuance of Article VIII of said Colorado River compact [of 
1922].” Id. at 359. The court also reviewed section 14 which provides that the 
BCPA should be deemed supplemental to the reclamation law “which said 
reclamation law shall govern the construction, operation, and management of the 
works herein authorized, except as otherwise herein provided.”  Id. at 359-360. 

The Supreme Court recognized that the 1926 Act was a statute amendatory of, or 
supplemental to, the Reclamation Act of 1902 and that Section 46 of the 1926 Act 
“forbade delivery of reclamation project water to any irrigable land held in private 

5 The Ninth Circuit subsequently entered an order modifying this ruling to recognize the 
stipulation of the parties that the acreage limitation provisions of the reclamation law have no 
application to land owned by the State of California in its Imperial Water Fowl Management Area.  
United States v. Imperial Irrigation District, 595 F.2d  524 (9th Cir. 1979).   
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ownership by one owner in excess of 160 acres . . . .”  Id. at 360 (footnote 
omitted).  But, in considering the applicability of Section 46 to IID, the Supreme 
Court found that “the Court of Appeals failed to take adequate account of § 6 of 
the Project Act and its implementation in our opinion and decrees filed in the 
Arizona v California litigation.” Id. at 370. In reaching this result, the 
Supreme Court looked to the 1963 decision in Arizona v. California: 

Arizona v California recognized that “one of the most significant 
limitations” on the Secretary’s power under the Project Act was the 
requirement that he satisfy present perfected rights, a matter of great 
significance to those who had reduced their water rights to beneficial use 
prior to 1929. 

Id. at 369 (citation omitted).  The Supreme Court noted that: 

In the first place, it bears emphasizing that the § 6 perfected right is a 
water right originating under state law.  In Arizona v California, we held 
that the Project Act vested in the Secretary the power to contract for 
project water deliveries independent of the direction of § 8 of the 
Reclamation Act to proceed in accordance with state law and of the 
admonition of § 18 of the Project Act not to interfere with state law.  We 
nevertheless clearly recognized that § 6 of the Project Act, requiring 
satisfaction of present perfected rights, was an unavoidable limitation on 
the Secretary’s power and that in providing for these rights the Secretary 
must take account of state law.  In this respect, state law was not 
displaced by the Project Act and must be consulted in determining the 
content and characteristics of the water right that was adjudicated to the 
District by our decree.  

Id. at 370-371 (citation and footnote omitted).  The Supreme Court further noted 
that: 

Indeed, as a matter of state law, not only did the District’s water right 
entitle it to deliver water to the farms in the District regardless of size, 
but also the right was equitably owned by the beneficiaries to whom the 
District was obligated to deliver water. 

Id. at 371 (footnote omitted).  The Supreme Court found that: 

These were important characteristics of the District’s water right as of 
the effective date of the Project Act, and the question is whether 
Congress intended to effect serious changes in the nature of the water 
right by doing away with the District’s privilege and duty to service 
farms regardless of their size.  We are quite sure that Congress did not so 
intend and that to hold otherwise is to misunderstand the Project Act and 
the substantive meaning of “present perfected rights” as defined by this 
Court’s decree. 

* * * 

12-12 



CHAPTER 12:  MISCELLANEOUS ACTS AND FEDERAL COURT DECISIONS  

Here, we are dealing with perfected rights protected by the Project Act; 
and because its water rights are to be interpreted in the light of state law, 
the District should now be as free of land limitations with respect to the 
land it was irrigating in 1929 as it was prior to the passage of the 
Project Act. To apply § 46 would go far toward emasculating the 
substance, under state law, of the water right decreed to the District, as 
well as substantially limiting its duties to, and the rights of, the farmer-
beneficiaries in the District. 

* * * 
We consequently hold that the perfected water right decreed to the 
District may be exercised by it without regard to the land limitation 
provisions of § 46 of the 1926 Act or to any similar provisions of the 
reclamation laws. 

Id. at 372-374 (footnotes omitted). 

The Supreme Court declined to address the applicability of the excess lands 
provision of the 1926 Act to the approximately 14,000 acres of irrigated land 
within IID which were not under irrigation in 1929, noting that the record had yet 
to be developed with respect to these lands. Id. at 378-379. The judgment of the 
Ninth Circuit was reversed “with respect to those lands [within IID] that were 
irrigated on June 25, 1929 and with respect to which the District has been 
adjudicated to have a perfected water right as of that date.”  Id. at 379. 

Uncompahgre Valley Water Users Association v. Federal Energy 
Regulatory Commission 
In 1982, the Uncompahgre Water Users Association and Montrose Partners filed 
applications with the Federal Energy Regulatory Commission (FERC) for license 
to develop six small-scale hydroelectric power projects along the South Canal and 
the Montrose and Delta Canal of the Uncompahgre Valley Water System in the 
Uncompahgre Project, a Federal Reclamation project in Montrose County, 
Colorado. FERC dismissed the applications in 1984, and the petitioners appealed 
to the United States Court of Appeals for the Tenth Circuit in accordance with 
provisions of the Federal Power Act, Pub. L. No. 66-280, 41 Stat. 1067 (1920), as 
amended.  

During the pendency of the appeal, the United States Department of the Interior, 
which had not been party to the proceedings before FERC, filed a letter on May 6, 
1985, with FERC asserting that under the Act of June 22, 1938, Pub. L. 
No. 75-698, 52 Stat. 941 (1938 Act), the United States Department of the Interior 
has sole authority to develop the power potential on the Uncompahgre Project.   

The 1938 Act states in pertinent part: 

That whenever a development of power is necessary for the irrigation of 
lands under the Uncompahgre Valley reclamation project, Colorado, or 
an opportunity is afforded for the development of power under said 
project, the Secretary of the Interior is authorized to enter into a contract 
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for a period not exceeding forty years for the sale and development of 
any surplus power.  The provisions of such contract shall be such as the 
said Secretary may deem to be equitable…. 

The question of whether the 1938 Act divested FERC’s general licensing 
jurisdiction over hydropower development under the Federal Power Act with 
respect to the Uncompahgre Valley Reclamation Project was presented to the 
Tenth Circuit with the United States Department of the Interior participating as an 
amicus curiae6 . In a decision reported at Uncompahgre Valley Water Users Ass’n 
v. Federal Energy Regulatory Commission, 785 F.2d 269 (10th Cir. 1986), the 
Tenth Circuit began its analysis with a review of pertinent Federal reclamation 
law: 

[T]he Act of 1938 is a Congressional enactment which covers a specific 
reclamation project established pursuant to the Reclamation Acts of 1902 
and 1906.  Indeed, the general language of the Act of June 22, 1938 is 
substantially similar to that of Section 5 of the amendatory Reclamation 
Act of April 16, 1906. Both of them authorize the Secretary of the 
Interior to engage in an effort to utilize the hydropower resources as an 
incidental activity on reclamation.   

Id. at 273-274. In light of the substantial similarity between the 1938 Act and 
Section 5 of the Reclamation Act of April 16, 1906 (1906 Act), the Tenth Circuit 
further reviewed the language and legislative history of the 1906 Act and found: 

The language of Section 5 [of the 1906 Act] itself does not expressly 
authorize the Secretary of the Interior to undertake the construction of 
hydroelectric facilities in an irrigation project.  The legislative history of 
the Act, however, demonstrates that Congress intended to confer upon 
the Secretary such authority in those situations where “the development 
of power is necessary and feasible for the pumping of water for 
irrigation” in the implementation of the reclamation projects. 

Id. at 274 (footnote and citation omitted).  The Tenth Circuit then reviewed the 
authorities bearing on FERC’s jurisdiction, holding: 

However encompassing the general language of the Federal Power Act 
may be, it is equally clear that the 1938 Act is a specially-purposed 
enactment which contains provisions applicable only to a specific 
situation. When it is read in conjunction with the Act of 1906, the 
1938 Act authorizes the Secretary of the Interior to contract with private 
entities for the development and sale of surplus water power when a 
development of such power facilities is essential for irrigation purposes 
at the Uncompahgre Valley Water System.  Given the specific and 
circumscribed role in which the Secretary of the Interior may exercise to 

6 A Latin term meaning literally “friend of the court” in the singular or “friends of the court” 
in the plural. The term refers to a person affected by or interested in a pending case, but not a 
party to it, who is permitted to file pleadings or participate in oral argument. 
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dispose of surplus water power, we believe that our conclusion is 
supported by the principle of construction that the more specific 
legislation covering the given subject-matter will take precedence “over 
the general language of the same or another statute which might 
otherwise prove controlling.”  A different conclusion in sustaining the 
position urged by FERC here would eviscerate the vitality of the Act of 
1938, rendering it a meaningless statute.  We hold that FERC does not 
have the licensing jurisdiction to entertain an application for the 
development of the hydropower facilities at the Uncompahgre Valley 
Reclamation Project.  Such function lies within the jurisdiction of the 
Department of the Interior, as provided by the Act of June 22, 1938, 52 
Stat. 941, when a development of such power facilities is necessary for 
irrigation purposes, or an opportunity is afforded for the development of 
power at this Reclamation Project. 

Id. at 275-276 (footnote and citation omitted).  The Tenth Circuit vacated FERC’s 
orders and dismissed the appeal.  The Town of Norwood, which had been granted 
leave to intervene, sought and was denied review of the Tenth Circuit decision by 
the United States Supreme Court at Town of Norwood v. Uncompahgre Valley 
Water Users Ass’n, 479 U.S. 829 (1986). 

This decision of the Tenth Circuit is also discussed in Chapter 13. 

Laughlin River Tours, Inc. v. Bureau of Reclamation 
In 1987, Laughlin River Tours, Inc. (Laughlin) filed suit in the Federal district 
court in Nevada against the Bureau of Reclamation (Reclamation), challenging 
Reclamation’s operation of Hoover and Davis Dams and seeking injunctive relief 
to compel Reclamation to release a minimum of 10,000 cubic feet per second 
(cfs) to meet the specific navigational requirements of the plaintiff.  The district 
court ordered Laughlin to exhaust administrative remedies by applying to 
Reclamation’s Regional Director for the Lower Colorado Region for an 
administrative determination in connection with the relief sought.  Laughlin filed 
a request with the Regional Director for the release of 10,000 cfs, and the request 
was denied in an Administrative Decision dated September 19, 1988.  The 
Administrative Decision was appealed to the Commissioner of Reclamation.  The 
Commissioner denied the appeal in an Administrative Decision dated January 9, 
1989. Laughlin then applied to the district court for review of the Administrative 
Decision, modifying the request for injunctive relief to seek the release of a 
minimum of 7,500 cfs.   

Laughlin relied on Section 6 of the Boulder Canyon Project Act, Pub. L.  
No. 70-642, 45 Stat. 1057 (1928) (BCPA) which provides in pertinent part: 

That the dam and reservoir provided for by section 1 hereof shall be 
used: First, for river regulation, improvement of navigation, and flood 
control; second, for irrigation and domestic uses and satisfaction of 
present perfected rights in pursuance of Article VIII of said Colorado 
River compact; and third, for power. 
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Laughlin contended that Reclamation’s fluctuating releases were intended to 
accommodate the demands of peaking power operations and not navigation.   

In a decision reported at Laughlin River Tours, Inc. v. Bureau of Reclamation, 
730 F. Supp. 1522 (D. Nev. 1990), the district court reviewed the language of 
Section 6 of the BCPA and observed that: “Under the express provisions of the 
Act, controlling floods, improving navigation, and regulating the flow are the first 
priorities. The generation of energy as a means of financial support for the 
project is a lower priority.” Id. at 1524. 

The district court then analyzed the significance of the prioritization of purposes 
in Section 6, holding that: 

[T]he Bureau does not misconstrue the provisions of the Act when it 
does not read these priorities as requiring the Secretary to maximize the 
first set of purposes before establishing criteria to meet the second and 
third priorities.  In short, each of the priorities is interdependent on the 
others, and the Secretary has broad discretion in meeting the needs of the 
second and third priorities as long as the Secretary continues to use the 
dam to improve navigation and does not place an undue burden on 
navigation along the river. 

Id. at 1524. The district court further found that: 

The construction of Hoover, Davis, and Parker Dams substantially 
improved navigation throughout the course of the lower Colorado River 
as is reflected in the extensive historical analysis of navigation on the 
lower Colorado River set forth in the administrative decision. 

Id. at 1525. The district court declined to find that the release of water to raise the 
depth of the river at one specific point in the river in order to improve navigation 
is required by the BCPA. Id. at 1525. 

Central Arizona Irrigation and Drainage District v. Lujan 
On December 15, 1972, the Secretary of the Interior (Secretary) entered into a 
water service and repayment contract with the Central Arizona Water 
Conservation District (CAWCD) entitled Contract Between the United States and 
the Central Arizona Water Conservation District for Delivery of Water and 
Repayment of Costs of the Central Arizona Project (Master Repayment Contract).  
In 1983, the Secretary allocated water from the Central Arizona Project (CAP) 
and the Secretary and CAWCD thereafter entered into subcontracts with 
third parties for the use of CAP water.  On December 1, 1988, the Secretary and 
CAWCD entered into Amendment No. 1 of the Master Repayment Contract to 
increase the ceiling for CAWCD’s repayment obligation and for other purposes.  
The Master Repayment Contract, its Amendment No. 1, and the CAP water 
allocations are discussed in Chapter 5. 
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The Central Arizona Irrigation and Drainage District, the Maricopa-Stanfield 
Irrigation & Drainage District, and the New Magma Irrigation & Drainage 
District, each holding a CAP subcontract for non-Indian agricultural priority 
water under the Secretary’s 1983 CAP allocations, filed suit in 1989 against the 
United States and CAWCD in Federal district court in Arizona.  These irrigation 
districts challenged a provision in the Master Repayment Contract, as amended in 
1988, which provided that CAP municipal and industrial (M&I) subcontractors 
could use their CAP M&I entitlements for ground water recharge to the extent the 
ground water recharge was consistent with Arizona law.    

In a decision reported at Central Arizona Irrigation and Drainage District v. 
Lujan, 764 F. Supp. 582 (D. Ariz. 1991), the district court concluded that the 
irrigation districts lacked standing to assert the claim challenging the ground 
water recharge provision (id. at 586) but observed that, even if the plaintiffs had 
standing, summary judgment would still properly be granted, because “if M & I 
users are recharging their water allocations, they are using their water and there is 
simply none left over for agricultural users to take.”  Id. at 588 (emphasis in 
original).   

Examining the interplay between Federal and State law, the district court noted: 

The allocation and preferences given to CAP water seems to be within 
the exclusive province of the Secretary of the Interior; once the 
preferences are already established, the possible uses of that water are 
governed by state law.  Consequently, the Secretary of the Interior is 
authorized to allocate CAP water to M & I users.  Then M & I users may 
use their water for any use authorized by Arizona law, including 
recharge. 

Id. at 591 (emphasis in original). 

The district court considered whether the inclusion of the recharge provision in 
the 1988 amendment to the Master Repayment Contract constituted a major 
Federal action under the National Environmental Policy Act of 1969, Pub. L. 
No. 91-190, 83 Stat. 852 (1970) (NEPA) and concluded it did not.  The district 
court found: 

The only federal action in the addition of the recharge provision is the 
federal government allowing its M & I users to recharge their water 
allocations consistent with Arizona law.  The federal government is not 
doing the actual recharge. The subcontractors are doing the recharge 
pursuant to Arizona law.  Whether or not any of the users will actually 
recharge their allocations is now out of the hands of the federal 
government. …  Recharge is accomplished once the water has been 
diverted from the water supply system.  The federal government has 
nothing to do with the recharge activities of its subcontractors. 
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Id. at 596. The district court further noted that the Federal Government was 
neither funding nor supervising the recharge projects.  Id. at 597. The district 
court found that, under these circumstances, NEPA did not require a supplemental 
environmental impact statement or an environmental assessment.  Id. 

Southwest Center for Biological Diversity v. United States Bureau of 
Reclamation 
The Lake Mead delta is located at the north end of Lake Mead below the 
Grand Canyon in Mohave County, Arizona. Due to the relatively high flows of 
the Colorado River in the 1980s (see Chapter 2), this area was under water during 
routine operations of the lower Colorado River under the Law of the River until 
the late 1980s and early 1990s when, due to relatively dry years, the elevation 
level at Lake Mead dropped. With lower lake elevations, willow trees and other 
habitat grew in portions of the previously inundated area, and the southwestern 
willow flycatcher (Flycatcher) used this habitat for nesting purposes.  In the mid-
1990s, the elevation level of the water in Lake Mead began to rise, with an 
extended inundation of the Lake Mead delta in the late 1990s causing a loss of 
willows used by the Flycatcher for nesting.  The Flycatcher was listed as an 
endangered species by the United States Fish and Wildlife Service (USFWS) in 
1995 under the provisions of the Endangered Species Act of 1973, Pub. L. 
No. 93-205, 87 Stat. 884 (1973) (ESA).   

The Bureau of Reclamation (Reclamation) is responsible for certain activities in 
connection with the management of the lower Colorado River, including 
operation of Hoover Dam which regulates the elevation of Lake Mead.  In 1995, 
Reclamation initiated informal consultation with the USFWS to determine 
whether its discretionary operations on the lower Colorado River over the next 
5 years “may affect” the Flycatcher and several other endangered species.  
Reclamation issued a biological assessment in August 1996 and initiated formal 
consultation with the USFWS.   

In January 1997, the USFWS issued a Draft Biological Opinion (1997 Draft BO) 
which proposed a reasonable and prudent alternative (RPA) that would require 
Reclamation to use the full scope of its authority and discretion to immediately 
protect and maintain the Lake Mead delta habitat (by maintaining certain 
Lake Mead elevations). If Reclamation were unable to implement this provision, 
Reclamation would be required to defer use of conservation space above elevation 
2136 at Roosevelt Lake, Arizona, in order to maintain Flycatcher habitat there 
until suitable Flycatcher habitat could be developed elsewhere.    

In response to the 1997 Draft BO, Reclamation advised the USFWS, which 
administers the ESA on behalf of the Secretary of the Interior (Secretary), that 
under existing law Reclamation lacked the discretion to reduce the level of 
Lake Mead, except for these specific purposes:  river regulation, improvement of 
navigation, and flood control; irrigation and domestic uses, including the 
satisfaction of present perfected rights; and power generation. 
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The USFWS issued a Final Biological Opinion (1997 Final BO) in April 1997, 
concluding that Reclamation’s operation of the lower Colorado River would 
jeopardize the Flycatcher. The 1997 Final BO did not require the protection of 
the Lake Mead delta habitat (or maintenance of a specific Lake Mead elevation), 
nor did it require Reclamation to defer use of conservation space at 
Roosevelt Lake.  The RPA in the 1997 Final BO did require that Reclamation 
take actions to avoid jeopardy, including the immediate initiation of a program for 
the protection and restoration of approximately 1,400 acres of currently 
unprotected riparian habitat. If insufficient occupied habitat could be identified, 
Reclamation was to procure and protect high-value unoccupied habitat.  The RPA 
further required the continued development of a 50-year Multi-Species 
Conservation Program (MSCP), with the goal of benefitting multiple species.  
The Lower Colorado River MSCP is discussed in Chapter 3.   

The Southwest Center for Biological Diversity brought suit against Reclamation 
and the Secretary in Federal district court in Arizona in 1997, contending that the 
Secretary had failed to comply with the requirements of the ESA with respect to 
the Flycatcher. In particular, plaintiffs contended that the USFWS failed to set 
forth an RPA which would avoid jeopardy to the Flycatcher population in the 
Lake Mead delta. 

Plaintiff sought injunctive relief, asking that the district court order Reclamation 
to lower Lake Mead to approximately 1178 feet above mean sea level (msl) in 
order to preserve the Lake Mead delta habitat.  Plaintiff later amended the 
complaint to include a claim under the Administrative Procedure Act, Pub. L. 
No. 79-404, 60 Stat. 237 (1946), challenging the RPA as arbitrary, capricious, and 
contrary to the ESA. 

The district court dismissed the claims against Reclamation for lack of subject 
matter jurisdiction based on plaintiff’s failure to comply with the notice 
requirements under the citizen suit provision of the ESA and denied the motion 
for preliminary injunction seeking to force Reclamation to lower the level of 
Lake Mead. 

The seven Colorado River Basin States entered special appearances, expressly 
reserving their sovereign immunity under the Eleventh Amendment of the 
United States Constitution.  The Basin States argued that they were necessary 
parties to the extent plaintiff sought to compel the release of water from 
Lake Mead to the detriment of the States’ interests, that they could not be joined 
because of their Eleventh Amendment immunity, and, therefore, their absence 
would preclude judicial consideration of the drawdown of Lake Mead.   

The district court, having dismissed the claims against Reclamation and denied 
the motion seeking to force Reclamation to lower Lake Mead, denied the 
Basin States’ indispensable party motions as moot.  The district court addressed 
the remaining claims against the Secretary relating to the Flycatcher population at 
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the Lake Mead delta in a decision reported at Southwest Center for Biological 
Diversity v. United States Bureau of Reclamation, 6 F. Supp. 2d 1119 
(D. Ariz. 1997). 

The district court noted that plaintiffs were contending that the USFWS failed to 
set forth an RPA which is likely to alleviate jeopardy to the Lake Mead Flycatcher 
population, that the RPA proposes “only studies and totally speculative off-site 
future habitat protection, with no changes to the operation of Lake Mead,” and 
that “the RPA is arbitrary and capricious because it fails to protect the Lake Mead 
habitat.”  Id. at 1129 (citation omitted). 

In analyzing plaintiff’s claims, the district court observed that: 

Plaintiff cites no authority supporting that the Service must propose an 
RPA which alleviates jeopardy as to each and every location that an 
endangered species is found and upon which Federal action impinges 
rather than proposing an RPA which, while not removing jeopardy as to 
a particular location, is reasonably likely to alleviate jeopardy to the 
species generally. … The Court does not conclude that the RPA was 
arbitrary merely because it does not protect the Lake Mead Flycatcher 
population. 

Id. at 1129 (footnote omitted). The district court further stated that: 

The Court is mindful of the Flycatcher’s precarious status as documented 
in the Final BO. Nevertheless, the Service has concluded that the loss of 
the Lake Mead habitat, although significant, will not jeopardize the 
Flycatcher if Reclamation complies with the RPA and the incidental take 
statement.  Nor does the Service conclude that the loss of the Lake Mead 
habitat requires the immediate substitution of replacement habitat to 
successfully alleviate jeopardy to the Flycatcher.  The RPA is not 
rendered arbitrary and capricious merely because it does not contemplate 
the preservation of the Lake Mead habitat or the replacement of that 
habitat before [lower Colorado River] operations continue.  

Id. at 1131. The district court reviewed language in the 1997 Final BO which 
described the type of habitat to be acquired and concluded that the USFWS had 
“sufficiently identified the type of replacement habitat to be acquired and that the 
Service did not abuse its discretion in concluding that 1,400 acres of habitat 
suitable for Flycatchers could be acquired.” Id. at 1132. 

Finally, the district court concluded: 

With respect to Reclamation conferring with the Service, the 
implementing regulations provides [sic] that “[t]he Service will utilize 
the expertise of the Federal agency … in identifying [reasonable and 
prudent] alternatives.”  50 C.F.R. §402.14(g)(5).  In response to the 
Draft BO, Reclamation advised the Service that it lacked discretion to 
reduce the level of Lake Mead under the Law of the River.  (Final BO 
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at 8-10). The Final BO reflects that the change from the RPA in the 
Draft BO to that in the Final BO was the result of a clarification of 
Reclamation’s discretion to decrease the level of Lake Mead.  Although 
Plaintiff argues that the Service failed to independently determine the 
extent of Reclamation’s discretion, even if Reclamation has complete 
discretion in the management of Lake Mead, the relevant inquiry is 
whether the RPA in the Final BO alleviates jeopardy.  Although the RPA 
in the Final BO does not require the preservation of the Delta habitat, 
that does not per se render it arbitrary or capricious and this Court has 
concluded that the RPA is not otherwise arbitrary and capricious.  

Id. at 1134. The district court granted summary judgment in favor of the 
Secretary. Id. at 1134. The Southwest Center for Biological Diversity filed an 
appeal with the United States Court of Appeals for the Ninth Circuit.   

The district court’s order was affirmed in a decision reported at Southwest Center 
for Biological Diversity v. United States Bureau of Reclamation, 143 F.3d 515 
(9th Cir. 1998), in which the Ninth Circuit held that: 

First of all, under the ESA, the Secretary was not required to pick the 
first reasonable alternative the FWS came up with in formulating the 
RPA. The Secretary was not even required to pick the best alternative or 
the one that would most effectively protect the Flycatcher from jeopardy. 
… The Secretary need only have adopted a final RPA which complied 
with the jeopardy standard and which could be implemented by the 
agency. 

Secondly, under the ESA, the Secretary was not required to explain why 
he chose one RPA over another, or to justify his decision based solely on 
apolitical factors.  Accordingly, the district court had no reason to 
address the possible factors that might have motivated the Secretary in 
rejecting the draft RPA or to address the merits of Southwest’s argument 
that the Secretary improperly rejected the draft RPA based on 
Reclamation’s bare assertion that it lacked the discretion to lower the 
water level at Lake Mead. 

The district court correctly held that the only relevant question before it 
for review was whether the Secretary acted arbitrarily and capriciously or 
abused his discretion in adopting the final RPA.  In answering this 
question, the court had only to determine if the final RPA met the 
standards and requirements of the ESA.  The court was not in a position 
to determine if the draft RPA should have been adopted or if it would 
have afforded the Flycatcher better protection. 

Id. at 522-523 (citation and footnotes omitted).   
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A decision that also addresses the application of the ESA to Colorado River 
operations, Defenders of Wildlife v. Norton, 257 F. Supp. 2d 53 (D.D.C. 2003), 
appeal dismissed, 74 F. App’x 63 (D. C. Cir. 2003), is discussed later in this 
chapter. 

Maricopa-Stanfield Irrigation and Drainage District v. United States 
The Maricopa-Stanfield Irrigation & Drainage District, the Central Arizona 
Irrigation and Drainage District, and the New Magma Irrigation & Drainage 
District, each holding a Central Arizona Project (CAP) subcontract for specified 
percentages of non-Indian agricultural priority water under the Secretary of the 
Interior’s (Secretary) 1983 CAP allocations (see Chapter 5), filed suit against the 
United States in 1994 in Federal district court in Arizona.   

The suit alleged that the irrigation districts had rights to certain water in excess of 
the needs of the Ak-Chin Indian Community’s water rights settlement as a result 
of the Act of October 19, 1984, Public Law (Pub. L.) No. 98-530, 98 Stat. 2698 
(1984) (1984 Ak-Chin Act) and the 1983 CAP allocations, and further alleged 
that Congress in the San Carlos Apache Tribe Water Rights Settlement Act of 
1992, Pub. L. No. 102-575, Title XXXVII, 106 Stat. 4740 (1992) (SCAT Act), 
had taken the irrigation districts’ rights to excess Ak-Chin water without just 
compensation.  The Ak-Chin Indian Community water rights settlement, excess 
Ak-Chin water, and the San Carlos Apache Tribe water rights settlement are 
discussed in Chapter 10. 

The district court ruled in favor of the irrigation districts on a motion for summary 
judgment.  The United States appealed. The United States Court of Appeals for 
the Ninth Circuit reversed the district court in an opinion dated July 7, 1998, 
reported at Maricopa-Stanfield Irrigation and Drainage District v. United States, 
147 F.3d 1168 (9th Cir. 1998), later withdrawn by order dated October 14, 1998.  
In a substantially rewritten substitute opinion, also dated October 14, 1998, 
reported at Maricopa-Stanfield Irrigation and Drainage District v. United States, 
158 F.3d 428 (9th Cir. 1998), the Ninth Circuit again reversed the district court.  In 
the October 1998 opinion, the Ninth Circuit observed that: 

The Boulder Canyon Project Act of 1928 parceled water among the 
Lower Basin states, allotting Arizona 2.8 million AF annually.  This Act 
also gave the Secretary of the Interior broad administrative authority over 
the water, including the power to apportion water within the states.  The 
Supreme Court confirmed the Lower Basin apportionment in 1963 and 
recognized the breadth of the Secretary’s discretion to allocate Colorado 
River water. 

Id. at 430-431 (citations and footnote omitted).  The Ninth Circuit then reviewed 
the process under which CAP entitlements were obtained: 

The Secretary was left to devise and implement a system for determining 
how and to whom CAP water would be sold.  The Secretary settled upon 
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an allocation-contract mechanism for distributing CAP water.  First, in 
1983, the Secretary apportioned the right to purchase CAP water by way 
of general allocations to three priority pools, in descending order of 
priority:  Indian tribes, municipal and industrial users, and non-Indian 
agricultural users. See CAP Water Allocations, [48] Fed. Reg. 12446-49 
(1993 [sic]) (the “1983 notice”).  Within those pools, the Secretary 
allotted CAP water to specific users.  Second, after the CAP water was 
allocated, the allottees could purchase CAP water by way of subcontracts 
with the United States and the CAWCD.  These contracts—and not the 
allocations themselves—determined how much water CAP allottees 
actually were entitled to receive.   

Id. at 431 (footnotes omitted).  

The Ninth Circuit then observed that the 1984 Ak-Chin Act identified sources of 
water that, in the aggregate, exceeded the Ak-Chin Indian Community’s 
entitlement under the settlement and required the Secretary to allocate the excess 
Ak-Chin water “on an interim basis to the Central Arizona Project.”  Id. at 432. 
The Ninth Circuit found that the excess Ak-Chin water had remained in the CAP 
for 8 years and that, in 1992 in the SCAT Act, Congress provided for the excess 
Ak-Chin water to be reallocated to the San Carlos Apache Tribe as part of the 
Tribe’s water settlement.  Id. at 432. 

The Ninth Circuit considered the irrigation districts’ allegation that “by 
reallocating the excess Ak-Chin water to the CAP, the 1984 Ak-Chin Act 
automatically reallocated that water to the non-Indian agricultural pool, which 
water the Districts had purchased under their 1984 subcontracts” (id. at 434) and 
the districts’ allegation that “Congress abrogated their subcontracts with the 
CAWCD by directing the Secretary to reallocate the excess Ak-Chin water to the 
San Carlos Apache Tribe in the SCAT Act” (id. at 435). 

The Ninth Circuit reviewed the 1983 allocation, the irrigation districts’ 1983 CAP 
subcontracts, and the 1984 Ak-Chin Act and determined that the 1984 statute’s 
requirement that the Secretary allocate the excess Ak-Chin water to the CAP did 
not, given the lack of additional specificity, support an interpretation that the 
water was to be made available to the irrigation districts: 

Neither Congress nor the Secretary ever equated the CAP with one 
priority pool or a particular user.  Whenever Congress has wished to allot 
water to a specific CAP priority pool or CAP user, it has used clear 
language to do so. Congress’s failure to designate a specific user or user 
class convinces us that, even if the excess Ak-Chin water generally was 
available to the [irrigation] Districts before 1992, the Ak-Chin Settlement 
Act conferred upon them no protectable property interest. 

Id. at 436 (footnote and citation omitted).  The Ninth Circuit reviewed the 
statutory objectives of the CAP and the policies underlying the 1983 allocation, 
noting that “[a]nticipating urban growth and a concomitant decline in agriculture 
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in Arizona, the Secretary gave cities and tribes more secure water entitlements 
than those possessed by the non-Indian agricultural users” (id. at 436-437) and 
finding that: 

These [CAP] purposes are best served by cycling CAP water allocations 
rights through the whole priority structure rather than by vesting them at 
the lowest level of that structure, particularly because the non-Indian 
agricultural pool historically has underutilized its allotments, and has 
been able to pay less than the other pools for the water that it has utilized.  

Id. at 437 (citation omitted).  The Ninth Circuit held that:  “The Districts’ 
interpretation of the Ak-Chin Settlement Act as giving them a permanent priority 
entitlement to the excess Ak-Chin water is simply untenable in light of these 
[CAP] objectives.” Id. at 437. 

The Ninth Circuit further held that nothing in the 1984 Ak-Chin Act prevented the 
Secretary from reallocating CAP water from the CAP to a particular CAP user or 
demonstrated that Congress relinquished its own prerogative to order a 
reallocation: 

[E]ven if the Districts somehow did acquire a provisional right to the 
excess Ak-Chin water allotment, they have not demonstrated that 
Congress intended for that right to be irrevocable.  Congress did not 
foreclose the Secretary’s discretion, and it did not relinquish its own 
legislative prerogative. For these reasons, we conclude that the Districts 
have demonstrated no protected property interest in the excess Ak-Chin 
water allocation. 

Id. at 439. 

The irrigation districts sought and were denied review of the Ninth Circuit 
decision by the United States Supreme Court.  Maricopa-Stanfield Irrigation and 
Drainage District v. United States, 526 U.S. 1130 (1999). 

Central Arizona Water Conservation District v. United States 
The decision of the Federal district court in Arizona reported at Central Arizona 
Water Conservation District v. United States, 32 F. Supp. 2d 1117 
(D. Ariz. 1998), is discussed in Chapter 5. 

Mohave Valley Irrigation & Drainage District v. Norton 
The Mohave Valley Irrigation & Drainage District (MVIDD) entered into a water 
delivery contract with the Secretary of the Interior (Secretary) in 1968 for the 
delivery of up to 51,000 acre-feet per year of Colorado River water, later reduced 
in 1979 in accordance with the terms of the contract to a 41,000 acre-feet per year 
entitlement.  The Bureau of Reclamation interpreted the language of the 1968 
contract to mean the 41,000 acre-feet entitlement was inclusive of water pumped 
within MVIDD by holders of present perfected rights (PPRs) to Colorado River 
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water. MVIDD interpreted the contract to mean the 41,000 acre-feet entitlement 
was exclusive of the PPRs. MVIDD brought suit against the Secretary in 1995 in 
the Federal district court in Arizona.  The district court ruled in favor of the 
Secretary and MVIDD appealed to the United States Court of Appeals for the 
Ninth Circuit. 

In a decision reported at Mohave Valley Irrigation & Drainage District v. Norton, 
244 F.3d 1164 (9th Cir. 2001), the Ninth Circuit noted that the United States 
Supreme Court in Arizona v. California, 376 U.S. 340, 341 (1964) had defined 
present perfected rights as follows: 

[Any water right] acquired in accordance with state law, which right has 
been exercised by the actual diversion of a specific quantity of water that 
has been applied to a defined area of land or to definite municipal or 
industrial works …[as well as] rights created by the reservation of 
mainstream water for the use of federal establishments under federal law 
whether or not the water has been applied to beneficial use. 

Id. at 1165. The Ninth Circuit noted that:  “The [District’s 1968] contract does 
not explicitly mention the impact of water deliveries to holders of PPRs located 
within the District’s boundaries.” Id.  The Ninth Circuit considered “whether a 
reasonable person would find the contract’s terms to be ambiguous” (id. at 1165-
1166) and found that “[o]n its face, the contract language supports Interior’s 
interpretation” (id. at 1166). In support of this conclusion, the Ninth Circuit noted 
that the 1968 water delivery contract “broadly defines the District” as follows: 

[T]hat area of land in Mohave County, formally included within the 
Mohave Valley Irrigation and Drainage District … [except] those lands 
that are within the external boundaries of the District but which have 
been excluded from the District pursuant to resolution or any order of a 
court of proper jurisdiction…. 

Id.  The Ninth Circuit further noted that:  

There is no judicial decision excluding the areas belonging to holders of 
PPRs from the scope of the definition of water delivered to the District, 
nor does the contract language itself make any exceptions for holders of 
PPRs. 

Id.  The Ninth Circuit then noted that the 1968 water delivery contract defined 
“water delivered” to be: 

[A]ll water pumped by the District or by any other person, firm, or 
Corporation, from wells located within or outside the District for use 
within the District or from wells located within the District for use 
outside the District…. 
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Id.  The Ninth Circuit observed that “[t]he breadth of the definitions of ‘water 
delivered’ and ‘District’ lends support to the view that the contract’s allocation of 
water makes no exception for water delivered to PPR holders.”  Id.  The 
Ninth Circuit affirmed the district court’s decision, and MVIDD sought and was 
denied review by the United States Supreme Court.  Mohave Valley Irrigation 
and Drainage District v. Norton, 534 U.S. 1041 (2001). 

Defenders of Wildlife v. Norton 
As discussed in the synopsis of Southwest Center for Biological Diversity v. 
United States Bureau of Reclamation earlier in this chapter, in 1995, the 
Bureau of Reclamation (Reclamation) began to evaluate whether its routine, 
ongoing discretionary operations “may affect” listed species and designated 
critical habitats along the lower Colorado River.  Reclamation initiated informal 
consultation with the United States Fish and Wildlife Service (USFWS) with 
respect to these operations and initiated negotiations with the States of Arizona, 
California, and Nevada and other interested parties over a comprehensive, long-
term Multi-Species Conservation Program (MSCP).  The Lower Colorado River 
MSCP is discussed in Chapter 3. 

Reclamation, in a March 1996 Draft Biological Assessment (Draft BA) developed 
under the Endangered Species Act of 1973, Pub. L. No. 93-205, 87 Stat. 884 
(1973) (ESA), initially defined the action area for its lower Colorado River 
operations as extending from the full pool elevation level of Lake Mead to the 
Southerly International Border with the United Mexican States (Mexico), 
analyzing the effect of its operations on protected species within that area for the 
next 5 years or until the adoption of an MSCP, whichever occurred first. 

The USFWS responded to the Draft BA by directing Reclamation to analyze 
impacts on Mexican populations of the yuma clapper rail, the southwestern 
willow flycatcher (Flycatcher), and the desert pupfish and to seek consultation 
with the National Marine Fisheries Service (NMFS) with respect to two marine 
species in the Gulf of California, the totoaba bass and vaquita harbor porpoise 
because, from the perspective of the USFWS, these species were found within the 
project area or within the area of effects from the action under consultation. 

The August 1996 Final Biological Assessment (Final BA) analyzed the effects of 
Reclamation’s operations on species in both the United States and parts of 
Mexico. Reclamation described its discretionary operations and its 
nondiscretionary operations in the Final BA.  Reclamation found that its 
discretionary operations would have no effect on the vaquita harbor porpoise and 
desert pupfish, and that the yuma clapper rail was not likely to be adversely 
affected. Among the species that the Final BA concluded might be affected by 
discretionary operations were the totoaba bass and the Flycatcher, the former of 
which is classified as endemic to Mexico and the latter classified as migrant.  
Reclamation requested formal consultation for the Flycatcher.  The Final BA did 
not request consultation for the totoaba bass, concluding that no formal 
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consultation was required in light of Reclamation’s lack of discretion over water 
deliveries to or within Mexico such that Reclamation had virtually no ability to 
reverse conditions in the Colorado River delta.  The NMFS concurred. 

In January 1997, the USFWS issued a draft biological opinion and, in April 1997, 
issued a Final Biological Opinion (1997 Final BO) with respect to the nonmarine 
species, concluding that Reclamation’s operations over the next 5 years could 
jeopardize species within the United States but not in Mexico.  The 1997 Final 
BO concluded that the operations could jeopardize the Flycatcher, but not the 
yuma clapper rail, and that the risk to the Flycatcher was not in Mexico but in the 
United States relating to Reclamation’s plans to allow Lake Mead to rise to 
predrought lake levels, inundating Lake Mead Flycatcher habitat which had 
developed during the drought (see discussion of the effect of varying Lake Mead 
elevations on flycatcher habitat earlier in this chapter under Southwest Center for 
Biological Diversity v. United States Bureau of Reclamation). 

The 1997 Final BO was challenged in Federal district court in Arizona with 
respect to the reasonable and prudent alternative (RPA) relating to the Flycatcher 
population in the Lake Mead delta.  The RPA was upheld in Southwest Center for 
Biological Diversity v. United States Bureau of Reclamation, 6 F. Supp. 2d 1119 
(D. Ariz. 1997), aff’d, 143 F.3d 515 (9th Cir. 1998), discussed earlier in this 
chapter. 

In June 2000, four American and four Mexican environmental groups brought suit 
against Reclamation, the USFWS, and the NMFS in Federal district court in the 
District of Columbia challenging the 1997 Final BO on the basis that a long-term 
recovery plan for the Flycatcher had not been adopted and on the basis that these 
Federal agencies had failed to comply with the consultation requirements of the 
ESA with regard to effects to ESA-protected species located in the 
Colorado River delta in Mexico. The Colorado River delta is located in Mexico 
at the mouth of the Colorado River where the river flows into the Gulf of Mexico.  
Several entities sought and were denied leave to intervene as of right.  Many 
entities filed briefs in the case as amici curiae7 . 

During the pendency of the proceedings before the United States District Court, 
the 5-year period of coverage under the 1997 consultation expired.  In May 2002, 
Reclamation informed the court it had reinitiated consultation with the USFWS 
concerning its lower Colorado River operations.  The consultation resulted in a 
Supplemental Biological Assessment (Supplemental BA), which incorporated the 
same distinctions between discretionary and nondiscretionary activities as the 
Final BA, and further resulted in a Supplemental Biological Opinion 
(Supplemental BO).  The Supplemental BO concluded that Reclamation’s 
operations were not likely to jeopardize the continued existence of the Flycatcher 

7 A Latin term meaning literally “friend of the court” in the singular or “friends of the court” 
in the plural. The term refers to a person affected by or interested in a pending case, but not a 
party to it, who is permitted to file pleadings or participate in oral argument. 
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or yuma clapper rail.  The District Court referred to this process as the “reinitiated 
consultation” in its 2003 decision described below. 

In the 2003 decision reported at Defenders of Wildlife v. Norton, 257 F. Supp. 
2d 53 (D.D.C. 2003), the district court began by noting: 

During the pendency of this suit, defendants completed a recovery plan 
for the Southwestern Willow Flycatcher, mooting plaintiffs’ claim that 
the defendants had failed to issue the recovery plan and leaving just one 
claim -- that the defendants failed to satisfy the consultation requirements 
of the ESA with regard to protected species in the Colorado River Delta 
in Mexico. 

Id. at 57. In its analysis of the remaining claim, the district court began with a 
review of the Law of the River, holding that: 

The Bureau of Reclamation, which built and/or operates all of the 
American dams in the lower basin and serves as custodian of the river for 
the Secretary of the Interior, is responsible for delivering water to the 
lower basin states and to Mexico in accordance with the Compact, the 
Treaty, the Supreme Court injunction, and contracts with recipients.  
After all those obligations are fulfilled, little if any water actually reaches 
the Gulf of California in a normal year.  River flows generally reach the 
delta only in years of flooding, although, in the 1980’s, even those 
sporadic amounts helped to restore significant habitat. 

Id. at 58. The district court then focused on the extent of Reclamation’s 
discretionary control over river flows in light of the Law of the River, observing 
that: 

[B]oth the reinitiated consultation and the previous one in 1995-1997 
defined the action area for analysis as Lake Mead to the Southerly 
International Border and examined the effects on species primarily in the 
parts of Mexico that received river flows subject to Reclamation’s 
discretionary control.  Thus, the issue presented here is whether 
Reclamation’s duty of consultation under the ESA extends to operations 
affecting extra-territorial species in parts of the delta that are downstream 
from river flows over which Reclamation has no discretionary control. 

Id. at 61-62. In considering whether Reclamation’s duty of consultation extended 
to operations affecting species in the Colorado River delta in Mexico, the district 
court reviewed numerous authorities bearing on the issue, concluding that:  

The record contains no suggestion of a way, with or without 
consultation, for Reclamation to ensure that more water reaches the listed 
species in the delta. The formulas established by the Law of the River 
strictly limit Reclamation’s authority to release additional waters to 
Mexico, and Section 7(a)(2) of the ESA does not loosen those limitations 
or expand Reclamation’s authority. 
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Id. at 67-68. The district court held that:  “Reclamation does not have the 
discretion to manipulate water delivery in the United States in order to create 
excess releases for the delta.” Id. at 68. 

The district court concluded with this observation: 

The parties have not addressed the question of deference to the agency’s 
interpretation of the Law of the River, but at the very least, Skidmore 
deference should be accorded to Reclamation’s interpretation of its 
duties and its scope of discretion in carrying out those duties under the 
Law of the River. Acknowledging such deference in this case may give 
rise to a concern that agencies will increasingly rely on 50 C.F.R. 
§ 402.03 to avoid ESA consultation duties, but it seems unlikely that any 
case will present facts that more clearly make any agency’s actions 
nondiscretionary than this one:  a Supreme Court injunction, an 
international treaty, federal statutes, and contracts between the 
government and water users that account for every acre foot of lower 
Colorado River water. 

Id. at 69 (citations omitted).   

Entities which had sought and been denied leave to intervene as of right in the 
district court proceedings filed an appeal from the order denying their motion to 
intervene. The United States Court of Appeals for the District of Columbia 
Circuit dismissed the appeal as moot when the plaintiff environmental groups did 
not appeal the district court’s decision on the merits.  Defenders of Wildlife v. 
Norton, 74 F. App’x 63 (D. C. Cir. 2003). 

Consejo de Desarrollo Economico de Mexicali, AC v. United States 
The All-American Canal (AAC), authorized under the Boulder Canyon Project 
Act, Pub. L. No. 70-642, 45 Stat. 1057 (1928), delivers Colorado River water to 
the Imperial Valley in California.  The Act of November 17, 1988, Pub. L.  
No. 100-675, 102 Stat. 4000 (1988) (1988 Act) authorized the lining of portions 
of the AAC to reduce seepage. The AAC Lining Project is discussed in Chapter 
5. 

The Bureau of Reclamation (Reclamation) conducted environmental studies and, 
in accordance with the National Environmental Policy Act of 1969, Pub. L. 
No. 91-190, 83 Stat. 852 (1970) (NEPA), in 1994, issued a Final Environmental 
Impact Statement (FEIS) relating to the proposed lining.  Reclamation approved 
the Record of Decision authorizing the AAC Lining Project on July 29, 1994.  In 
1999, Reclamation conducted a reexamination of the FEIS and determined that no 
new significant information changed the initial analysis, so that a Supplemental 
Environmental Impact Statement (SEIS) was not required.  Contracts were 
entered into in 2003 among the United States, California water agencies, and  
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Indian Bands relating to the financing and construction of the AAC Lining Project 
and the allocation of the conserved water.  See discussion of California 
agreements in Chapter 6. 

Reclamation also undertook compliance activities under the Endangered Species 
Act of 1973, Pub. L. No. 93-205, 87 Stat. 884 (1973) (ESA). In 1996, 
Reclamation obtained a conference opinion from the United States Fish and 
Wildlife Service (USFWS) regarding the effects of the AAC Lining Project on the 
Peirson’s milk-vetch.  In 2004, Reclamation requested that the USFWS confirm 
the 1996 conference opinion as a biological opinion. 

In July 2005, suit was filed against the United States, the Secretary of the Interior 
and the Commissioner of Reclamation in Federal district court in Nevada 
asserting multiple claims.  The plaintiffs in this lawsuit were:  the Consejo de 
Desarrollo Economico de Mexicali, A.C. (CDEM), a nonprofit organization of 
business and civic leaders in the Mexicali Valley, Baja California, Mexico; the 
Citizens United for Resources and the Environment (CURE), a California 
nonprofit organization; and the Desert Citizens Against Pollution, a California 
nonprofit organization. Additional parties, including Upper and Lower Basin 
States, participated in the litigation as intervenors and as amici curiae8 . The suit 
alleged that recharge from the AAC was necessary to sustain the Mexicali Aquifer 
which underlies the Imperial Valley in California and the Mexicali Valley in the 
United Mexican States (Mexico). Plaintiffs sought to enjoin the United States 
from lining portions of the AAC in Imperial Valley, California.   

Plaintiffs alleged: (1) that water users in Mexico acquired rights to AAC seepage 
through various prescriptive theories, (2) that the AAC seepage is not a part of 
Mexico’s Colorado River water allotment under the 1944 Mexican Water Treaty; 
(3) that Reclamation’s approval of the AAC Lining Project constituted an 
unconstitutional deprivation of rights without due process of law; and (4) that 
Reclamation’s approval of the AAC Lining Project violated environmental 
statutes of the United States.  With respect to ESA, the plaintiffs contended that 
Reclamation failed to properly evaluate the effects of the canal lining project on 
listed species, failed to reinitiate formal consultation because of new information 
that lining the canal will affect listed species and habitats, and failed to authorize 
a take of endangered fish and wildlife species within the United States.  With 
respect to NEPA, the plaintiffs contended that Reclamation violated NEPA 
because new information and circumstances concerning the lining project’s 
environmental impacts require Reclamation to prepare a supplement to the 
1994 FEIS. 

In November 2005, Reclamation issued a Biological Analysis for the All-
American Canal Lining Project, Potential Species Impact in the Republic of 

8 A Latin term meaning literally “friend of the court” in the singular or “friends of the court” 
in the plural. The term refers to a person affected by or interested in a pending case, but not a 
party to it, who is permitted to file pleadings or participate in oral argument. 
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Mexico. By memorandum dated January 10, 2006, the USFWS confirmed the 
1996 conference opinion regarding the effects of the AAC Lining Project on the 
Peirson’s milk-vetch as a biological opinion, on the basis that no significant new 
information or changes existed that would alter the prior opinion.  By 
memorandum to Reclamation dated January 11, 2006, after review of the 
November 2005 Biological Analysis, the USFWS concluded that Reclamation 
was not required to undergo ESA Section 7 consultation with the USFWS 
regarding transboundary effects (that is, effects to ESA-listed species beyond the 
border of the United States). On January 12, 2006, Reclamation issued a 
Supplemental Information Report (SIR) regarding the lining project.  Reclamation 
concluded that no significant new circumstances or information relevant to 
environmental concerns and bearing on the lining project or its impacts had 
occurred since completion of the 1994 FEIS. 

The district court thereafter disposed of the claims alleged in the Consejo de 
Desarrollo Economico de Mexicali AC litigation in three decisions issued 
February 8, June 23, and July 3, 2006. 

In the February 8, 2006, decision reported at Consejo de Desarrollo Economico 
de Mexicali, AC v. United States, 417 F. Supp. 2d 1176 (D. Nev. 2006), the 
district court first addressed whether the plaintiffs had standing to meet the legal 
requirements for subject matter jurisdiction to enable the court to consider their 
claims against the United States.  With respect to CDEM’s due process claims 
under the United States Constitution, the district court ruled that CDEM did not 
have standing because “Fifth Amendment protections do not extend to aliens 
outside of United States territory.” Id. at 1183. In particular, the court held: 

Because the source of Counts 1 through 4 is the Fifth Amendment of the 
United States Constitution and CDEM and its members reside outside the 
territory of the United States, the Court does not have jurisdiction over 
those claims.  The Fifth Amendment does not grant persons in CDEM 
and its members’ position a right to judicial relief as they are aliens 
outside the United States sovereign territory.  Therefore, CDEM lacks 
standing to assert Counts 1 through 4. 

Id. at 1184. With respect to CDEM’s claims to Colorado River seepage water, the 
district court held that CDEM lacked standing to enforce such claims because 
rights to the seepage water from the AAC are governed by the Treaty between the 
United States of America and Mexico, Utilization of Waters of the Colorado and 
Tijuana Rivers and of the Rio Grande, signed on February 3, 1944, 59 Stat. 1219 
(Mexican Water Treaty), and because the court lacked power to enforce the 
claims of individuals under an international treaty. 

With respect to whether the Mexican Water Treaty governed Colorado River 
seepage water from the AAC, the district court held that:  
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The Treaty’s allotment to Mexico of water from the Colorado River 
includes sub-surface waters derived from the Colorado River.  Because 
the Colorado River feeds the All-American Canal, the Canal is part of 
the Colorado River System.  Thus, the Treaty governs the Defendants’ 
obligation vís-a-vís seepage water from the All-American Canal. 

Id. at 1184 (citation to record omitted).  The district court held that CDEM as an 
individual entity did not have standing in that “the 1944 Water Treaty allocates all 
water derived from the Colorado River and the Court cannot enforce individual 
rights under the Treaty because individuals do not have standing to bring suit 
under the Treaty.” Id. at 1183. The district court further held that because “[o]nly 
parties to a treaty may seek enforcement of the treaty and may do so only through 
diplomatic means” the district court lacked jurisdiction to hear the claims.  
Id. at 1184. 

The district court further held that neither CDEM nor CURE had either the 
organizational standing or the associational standing required under Federal law 
to pursue claims under the ESA, under the Migratory Bird Treaty Act, Pub. L. 
No. 65-186, 40 Stat. 755 (1918), or under the 1988 Act authorizing the lining of 
the canal. Id. at 1186-1188. 

The district court dismissed the claims associated with the Fifth Amendment, the 
Mexican Water Treaty, the ESA, the Migratory Bird Treaty Act, and the 1988 Act 
for lack of standing. Plaintiffs filed an amended complaint.  

In the June 23, 2006, decision reported at Consejo de Desarrollo Economico de 
Mexicali, AC v. United States, 438 F. Supp. 2d 1194 (D. Nev. 2006), the district 
court dismissed the claims set forth in the amended complaint with the exception 
of those claims in which all plaintiffs asserted violations of NEPA for failure to 
issue an SEIS and plaintiff CURE asserted a violation of the ESA.   

In the July 3, 2006, decision reported at Consejo de Desarrollo Economico de 
Mexicali, AC v. United States, 438 F. Supp. 2d 1207 (D. Nev. 2006), the district 
court disposed of procedural and evidentiary matters and then addressed the 
remaining claims.  With respect to NEPA, the district court addressed the 
contentions that the Federal agencies violated NEPA by failing to issue a SEIS in 
light of alleged significant new information, circumstances, and substantial 
changes, holding: 

Based on the facts here and absent a clear statutory intent to the contrary, 
NEPA does not apply to the All-American Canal lining project’s 
environmental impacts in Mexico.  Although the agency action of 
constructing and lining a new section of the All-American Canal will 
occur within the United States, the projects’ effects on the Andrade Mesa 
Wetlands, the Mexican Yuma Clapper Rail population, the socio-
economic situation in Mexico, groundwater in the Mexicali Valley, 
seepage flow to the New River in Mexico, and air quality in Mexico will 
occur outside United States territory in Mexico, a sovereign nation over 
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which Congress lacks legislative control.  Nor will the loss of seepage 
water from the canal, result in impacts within the United States directly 
traceable to agency action, as discussed below. Additionally, 
Reclamation assessed impacts in Mexico and so Reclamation has not 
failed completely to undertake an environmental assessment.  
Accordingly, NEPA does not require Reclamation to issue a SEIS 
examining the All-American Canal project’s impacts in Mexico.    

Id. at 1235-1236 (citation to administrative record and footnote omitted).   

With respect to transboundary and domestic impacts, the district court further 
held: 

That Mexico may choose to divert its share of Colorado River water to 
areas other than the Andrade Mesa Wetlands or the Mexicali Aquifer, or 
that Mexico may choose to accelerate the rate at which it pumps water 
from the aquifer, is outside of Defendants’ control.  Moreover, 
Defendants do not have any authority to force Mexico to implement 
mitigation measures that would alleviate the increased salinity, decreased 
groundwater, or loss of wetlands in Mexico that might occur because of 
the lining project. Therefore, any impacts the loss of the seepage water 
may have on Mexico and resulting impacts in the United States are not 
within agency control but are within the control of Mexico pursuant to 
decisions it makes regarding its own water resources. 

Id. at 1238. The district court then held that “because the impacts in Mexico are 
beyond agency control and their impacts within the United States are too 
speculative, NEPA’s ‘rule of reason’ does not require Reclamation to prepare a 
SEIS regarding those impacts.” Id. 

With respect to domestic impacts, the district court reviewed the administrative 
record to determine whether Reclamation’s conclusion in the 2006 SIR that there 
were no significant new circumstances or information bearing on the AAC Lining 
Project was arbitrary or capricious. The district court concluded that 
“Reclamation did not act arbitrarily or capriciously when it concluded no 
significant new information or circumstances existed concerning the project’s 
Salton Sea impacts” (id. at 1241), that “Reclamation’s conclusion that the 
substitution of escape-ladders for the escape ridges is not a substantial change 
impacting human safety is not arbitrary or capricious” (id. at 1243), and that: 

Reclamation articulated a rational conclusion that the [reclassification] of 
the Imperial Valley [from a moderate to serious nonattainment area for 
certain air particulates] was not a significant new circumstance or 
information related to environmental concerns.  

Id. at 1245. 
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Addressing plaintiff CURE’s ESA claims, the district court examined statutory 
and regulatory provisions and the decisions of other courts to determine whether, 
in the present case, Congress intended the ESA’s formal consultation requirement 
to apply extraterritorially and held that: 

Plaintiff CURE asserts the lining project will threaten the Yuma Clapper 
Rail because lining the canal will divert seepage water from the Andrade 
Mesa Wetlands.  The impact to the listed species or its habitat will occur 
outside of United States territory.  Furthermore, for the same reasons 
Reclamation lacks control over extraterritorial impacts and their 
rebounding effects in the United States under NEPA, Reclamation and 
FWS lack control over impacts to the Andrade Mesa Wetlands and the 
Yuma Clapper Rail under the ESA. The situation here is similar to that in 
Defenders of Wildlife v. Norton, where the district court held section 7(a) 
did not require consultation because “[t]he record contain[ed] no 
suggestion of a way, with or without consultation, for Reclamation to 
ensure that more water reaches the listed species in the delta.  The 
formulas established by the Law of the River strictly limit Reclamation’s 
authority to release additional waters to Mexico, and Section 7(a)(2) of 
the ESA does not loosen those restrictions or expand Reclamation’s 
authority.”  As discussed previously, the 1944 Water Treaty limits 
Mexico’s share of Colorado River water.  Therefore, even with 
consultation, Reclamation has no authority to ensure more water reaches 
the Andrade Mesa Wetlands and the Yuma Clapper Rail.  Accordingly, 
Section 7(a) of the ESA, 16 U.S.C. § 1536(a), does not require 
Reclamation to consult with the FWS regarding the lining project’s 
impacts on listed species and their habitat located outside of the 
United States, including the Yuma Clapper Rail and the Andrade Mesa 
Wetlands. 

Id. at 1247 (citation omitted). 

Plaintiffs appealed the district court’s decisions to the United States Court of 
Appeals for the Ninth Circuit and obtained an injunction from the Ninth Circuit 
pending appeal. After the merits of the appeal were briefed and argued, Congress 
enacted the Tax Relief and Health Care Act of 2006, Pub. L. No. 109-432, 
Subtitle J – All American Canal Projects, 120 Stat. 3046 (2006) (2006 Act).  
Section 395 of the 2006 Act states, in pertinent part, that: 

Notwithstanding any other provision of law, upon the date of enactment 
of this Act, the Secretary shall, without delay, carry out the All American 
Canal Lining Project identified – (1) as the preferred alternative in the 
record of decision for that project, dated July 29, 1994; and (2) in the 
allocation agreement allocating water from the All American Canal 
Lining Project, entered into as of October 10 2003. 

Section 397 of the 2006 Act states that: 
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The Treaty between the United States of America and Mexico relating to 
the utilization of waters of the Colorado and Tijuana Rivers and of the 
Rio Grande, and supplementary protocol signed November 14, 1944, 
signed at Washington February 3, 1944 (59 Stat. 1219) is the exclusive 
authority for identifying, considering, analyzing, or addressing impacts 
occurring outside the boundary of the United States of works 
constructed, acquired, or used within the territorial limits of the 
United States. 

Both Sections 395 and 397 are appended to this volume. 

In a decision reported at Consejo de Desarrollo Economico de Mexicali, A.C. v. 
United States, 482 F.3d 1157 (2007), the Ninth Circuit analyzed the language of 
Sections 395 and 397 and considered plaintiff’s objections to the application of 
these sections to the instant case, concluding that “the 2006 Act renders the claims 
based on past violations of NEPA, the Endangered Species Act, the 
Migratory Bird Treaty Act, and the Settlement Act [1988 Act] moot.”  Id. at 1174. 

This litigation is further discussed in Chapter 5. 
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Introduction 

Prior to 1977, the Bureau of Reclamation (Reclamation) managed the generation 
of power at Federal Reclamation projects to provide power for project purposes 
and marketed surplus power excess to project requirements.  This chapter begins 
with a discussion of the transfer of the power marketing function from 
Reclamation to the Department of Energy’s (DOE) Western Area Power 
Administration (Western) after the creation of the Department of Energy in 1977.  
This chapter then addresses power-related matters of interest throughout the 
Colorado River Basin, and describes actions taken by Reclamation’s Upper 
Colorado Region and Lower Colorado Region to carry out Reclamation’s power 
responsibilities. 

Reclamation continues to be responsible for power generation and for matters 
relating to project use power.  Project use power is power generated as part of a 
Federal Reclamation project to serve project use requirements, as for example, the 
pumping needs of the project.  Reclamation’s responsibilities relating to project 
use power include determination of project use power requirements, and 
development of project use power rates.   

Due to the interrelated nature of power generation and marketing, Reclamation 
and Western are both party to numerous contracts entered into during the period 
from 1979 through 2008.  Many of the contracts discussed in this chapter have 
been assigned different contract numbers by the respective agencies.  The contract 
numbers referenced in this chapter are those assigned by Reclamation. 

Western Area Power Administration 

The Department of Energy Organization Act, Public Law (Pub. L.) No. 95-91, 
91 Stat. 565 (1977) (DOE Act), established DOE by the reorganization of energy 
functions within the Federal government to ensure a coordinated national energy 
policy. Section 302(a)(1)(E) of the DOE Act transfers to the Secretary of Energy 
“the power marketing functions of the Bureau of Reclamation, including the 
construction, operation, and maintenance of transmission lines and attendant 
facilities.” Since 1977, power generated by Reclamation that is surplus to project 
needs has been marketed by DOE under rates set by DOE. 

Western was created under Section 302(a)(3) of the DOE Act.  In accordance with 
Section 302(a)(3), Western, acting through its Administrator and on behalf of the 
Secretary of Energy, exercises the power marketing functions transferred to DOE 
from the Upper and Lower Colorado Regions of Reclamation.  Reclamation 
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entered into several agreements with Western to implement the transfer of 
functions and to define the responsibilities of the agencies.  Two of these 
agreements are described in more detail below. 

Master Agreement and Finance Working Agreement 
By memorandum dated November 26, 1979, the Commissioner of Reclamation 
(then temporarily named the Water and Power Resources Service) and the 
Administrator of Western agreed to guidelines that would govern the transfer of 
functions and property pursuant to the DOE Act.  The memorandum provided that 
certain property would be excepted from the transfer, stating that “Western and 
Service agree that Service should retain ownership of the CAP transmission lines 
and the Navajo power entitlement.”  On March 26, 1980, the two agencies entered 
into the Agreement Between Water and Power Resources Service [now Bureau of 
Reclamation], Department of the Interior, and Western Area Power 
Administration, Department of Energy, later designated as Reclamation Contract 
No. 0-AG-30-P1037 (Master Agreement).  The Master Agreement implemented 
the guidelines agreed to in the November 1979 memorandum and formalized the 
transfer of functions and property from Reclamation to Western.  Specific details 
to coordinate operations between Reclamation and Western have been developed 
as the need arises. 

After 1977, with Reclamation retaining project oversight and power generating 
functions and with the power marketing function transferred to Western, the 
agencies developed interagency procedures to ensure the appropriate disposition 
of power revenues. Reclamation and Western entered into the Informal Working 
Agreement Between the Bureau of Reclamation and Western Area Power 
Administration for Budget and Finance and Accounting Matters in 1983 (Finance 
Working Agreement), and agreed to maintain, to the extent practicable, separate 
books of account for each project or, at each agency’s option, to maintain 
accounts at a lower level which could be consolidated to the project level.  The 
Finance Working Agreement addressed Western’s disposition of power marketing 
revenues into the Treasury for Federal Reclamation projects and the allocation of 
such revenues for Reclamation and Western program requirements.    

Memorandum of Understanding Between the Bureau of 
Reclamation and the Federal Energy Regulatory 
Commission   

Reclamation is authorized under the Act of April 16, 1906, Pub. L. No. 59-103, 
34 Stat. 116 (1906) (Town Sites and Power Development Act), and the 
Reclamation Project Act of 1939, Pub. L. No. 76-260, 53 Stat. 1187 (1939), to 
grant leases of power privilege to non-Federal entities for the development of 
hydroelectric power on Reclamation projects.  The Federal Energy Regulatory  
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Commission (FERC) is authorized under Title IV of the DOE Act to issue permits 
and licenses to non-Federal entities for the development of hydroelectric power 
projects under its jurisdiction.   

A dispute regarding the respective roles of the two agencies with respect to 
jurisdiction over hydropower development came before the Tenth Circuit Court of 
Appeals in Uncompahgre Valley Water Users Ass’n v. Federal Energy 
Regulatory Commission, 785 F.2d 269 (10th Cir. 1986), cert. denied sub nom. 
Town of Norwood v. Uncompahgre Valley Water Users Ass’n, 479 U.S. 829 
(1986). The Uncompahgre decision, which held in favor of Reclamation under 
the particular circumstances of Uncompahgre, is discussed in Chapter 12. 
Following the Uncompahgre decision, FERC and Reclamation developed the 
Memorandum of Understanding between the Federal Energy Regulatory 
Commission and the Bureau of Reclamation, Department of the Interior, for 
Establishment of Processes for the Early Resolution of Issues Related to the 
Timely Development of Non-Federal Hydroelectric Power at Bureau of 
Reclamation Facilities (MOU), dated November 6, 1992, to address jurisdictional 
issues. The MOU is published in the Federal Register at 58 Fed. Reg. 3269 
(January 8, 1993). 

The MOU sets forth a process for the agencies to resolve differences with respect 
to jurisdiction over either applications for a permit or license or requests for a 
lease of power privilege.   

Upper Basin Power 

The Colorado River Storage Project (CRSP) was authorized by the Colorado 
River Storage Project Act, Pub. L. No. 84-485, 70 Stat. 105 (1956) (CRSPA).  A 
discussion of CRSPA is located in Updating the Hoover Dam Documents 1978, 
Chapters I(H) and V. CRSPA’s text is set forth in Appendix 1 H.1 of the same 
volume.  

The CRSPA authorized four initial storage units:  (1) Glen Canyon Unit, 
consisting of a dam, reservoir, and powerplant on the Colorado River in the States 
of Arizona and Utah; (2) Navajo Unit, consisting of a dam and reservoir on the 
San Juan River in the States of Colorado and New Mexico; (3) Flaming Gorge 
Unit, consisting of a dam, reservoir, and powerplant on the Green River in the 
States of Utah and Wyoming; and (4) the Curecanti Unit, consisting of 
Blue Mesa, Morrow Point, and Crystal dams, reservoirs, and powerplants on the 
Gunnison River in the State of Colorado. The Curecanti Unit was renamed the 
Wayne N. Aspinall Unit in 1980 in honor of United States Representative 
Wayne N. Aspinall from Colorado. 

13-3 



THE COLORADO RIVER DOCUMENTS 2008 

Colorado River Storage Project Powerplant Capacity 
Since 1979, the generating capacity of the CRSP powerplants has increased 
through the replacement of the original windings in the generators and other 
work. As of December 31, 2008, the generating capacities are as follows: 

� The Glen Canyon Powerplant capacity for eight generators is  
1,320 megawatts (MW).    

� The Flaming Gorge Powerplant capacity for three generators is 
151.5 MW.   

� The combined powerplant capacity on the Aspinall Unit is 282.9 MW and 
includes two generators at Blue Mesa with a combined capacity of 
86.4 MW, two generators at Morrow Point with a combined capacity of 
165 MW, and one generator at Crystal with a capacity of 31.5 MW.   

In addition, Federal powerplants were also constructed at some of the CRSP 
participating projects. A 10-MW powerplant was constructed at Fontanelle Dam 
of the Seedskadee Project in Wyoming.  Two powerplants (McPhee, at 1.3 MW; 
and Towaoc, at 11.5 MW) were included in the Dolores Project in Colorado. 

Generating capacity has also been increased through the construction of additional 
non-Federal hydrogeneration facilities.  In general, a non-Federal entity must 
obtain a lease of power privilege from Reclamation to operate any 
hydrogeneration facilities at a CRSP facility.  An exception to this requirement is 
at Navajo Dam where, under the CRSP Act, the authorization was limited to “dam 
and reservoir only.” Instead, a powerplant with a capacity of 30 MW was 
constructed at Navajo Dam under a license issued by FERC on October 15, 1985.  
The powerplant is owned and operated by the City of Farmington, New Mexico.   

Other non-Federal development includes a 0.12-MW powerplant added to the 
Lemon Dam on the Florida Project in Colorado, under a lease of power privilege 
granted by Reclamation to the Florida Water Conservancy District on July 15, 
1988. The 10.5-MW Olmsted Powerplant and water rights were acquired under 
condemnation for the Central Utah Project, Utah.  A private 13-MW powerplant 
has been constructed at Jordanelle Dam on the Central Utah Project under a  
40-year lease of power privilege granted by Reclamation to the Central Utah 
Water Conservancy District and Heber Light and Power on July 19, 2005.   

Colorado River Storage Project Transmission   
The CRSPA, as amended, provides that project powerplants and transmission 
facilities shall be operated in conjunction with other Federal powerplants, present 
and potential, so as to produce the greatest practicable amount of power and 
energy that can be sold at firm power and energy rates.  Pursuant to these 
statutory provisions, a high-voltage transmission grid was constructed, which 
interconnected the CRSP powerplants and participating projects with other 
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Reclamation projects and with public and private utilities in the CRSP power 
marketing area, which includes the States of Arizona, Nevada, Colorado, 
New Mexico, Utah, Wyoming, and Nebraska.   

After the transmission and power marketing functions of Reclamation were 
transferred to Western, the initial CRSP transmission system constructed by 
Reclamation was extended by Western.  The CRSP transmission system now 
includes major transmission lines consisting of approximately 869 miles of  
345-kilovolt (kV) transmission lines, 944 miles of 230-kV transmission lines, 
307 miles of 138-kV transmission lines, and 135 miles of 115-kV transmission 
lines. The CRSP transmission system also includes 31 substations.  The CRSP 
transmission system is operated and maintained by Western, and Western enters 
into contracts covering interconnection and transmission service with utilities in 
the CRSP power marketing area.   

Colorado River Storage Project Power Marketing  
Western’s Colorado River Storage Project Management Center markets CRSP 
power with power from Reclamation’s Collbran Project (Upper and Lower 
Molina Powerplants, respectively, located on Bonham Reservoir and Plateau 
Creek in Colorado) and the Rio Grande Project (Elephant Butte Powerplant on the 
Rio Grande River in New Mexico). The combined projects are marketed together 
by Western as the Salt Lake City Area Integrated Projects.  The rates are 
evaluated each year, utilizing Reclamation and Western data, to ensure that 
revenues are adequate to meet the projects’ operation, maintenance, replacement, 
and repayment obligations and to maintain an adequate balance in the 
Upper Colorado River Basin Fund authorized in CRSPA.  

Lower Basin Power 

The actions of Reclamation’s Lower Colorado Region to carry out power-related 
responsibilities for Hoover Dam (the Boulder Canyon Project) and for Parker and 
Davis Dams (the Parker-Davis Project) are discussed in this chapter.  The 
authorizations for these dams are described in The Hoover Dam Documents 1948, 
Chapters IV and XII, respectively.  Reclamation’s actions in connection with 
Headgate Rock Dam, authorized under the same statutory provisions as 
Parker Dam, and Reclamation’s actions in connection with the Siphon Drop 
Powerplant are also discussed in this chapter.  Reclamation is responsible for the 
Federal interest in the Navajo Project and for the Central Arizona Project (CAP) 
transmission system, both authorized under the Colorado River Basin Project Act, 
Pub. L. No. 90-537, 82 Stat. 885 (1968) (CRBPA or Basin Project Act).  
Reclamation’s actions to carry out power-related responsibilities under the 
Basin Project Act are discussed in this chapter.  The discussion of Reclamation’s 
Lower Colorado Region power-related actions concludes with a description of 
actions in the Yuma, Arizona, area. 
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Hoover Power Operations 
The Los Angeles Department of Water and Power (LADWP) and 
Southern California Edison Company operated the Hoover Powerplant from 1937 
until the late 1980s under Contract Ilr-1333, dated May 29, 1941. See The 
Hoover Dam Documents 1948, Appendix 902. When the contract with the 
California agencies terminated, Reclamation took over operations.  Letter 
Agreement No. 6-07-30-P1011 between Reclamation and LADWP, effective 
June 1, 1985, through May 31, 1989, provided for LADWP to train Reclamation 
personnel in the specifics of operating and maintaining the Hoover Powerplant.  
Reclamation, Western, and LADWP later entered into Contract No. 1-CS-30-
P1100, dated June 16, 1992, which provided for the sale and consolidation of the 
LADWP facilities and the consolidation of Federal switchyards to deliver power 
from the Hoover Powerplant to Western’s Mead 230-kV substation.  

Reclamation and Western also entered into Interagency Agreement No. 7-07-30-
P1015, dated May 28, 1987, to improve the efficiency of Hoover Powerplant and 
Mead Substation operations, and Interagency Agreement No. 3-AG-30-P1177, 
dated April 26, 2004, for Western to maintain and replace, as necessary, the 
Hoover Dam 230-kV electrical facilities. 

Hoover Power Generation and Marketing Regulations 
In 1986, the Secretary of the Interior (Secretary) terminated the General 
Regulations for Lease of Power, adopted April 25, 1930, and amended 
November 16, 1931, and the General Regulations for Generation and Sale of 
Power, adopted May 20, 1941, and replaced these with new regulations that 
reflected the 1977 separation of the power generation and marketing functions 
between Reclamation and Western.  The 1931 regulations, as amended, are set 
forth as Appendix 601 to The Hoover Dam Documents 1948, and are discussed in 
Chapter VI of that volume.  The 1941 regulations are set forth as Appendix 901 to 
that volume, and are discussed in Chapter IX of that volume.   

The Secretary adopted the General Regulations for Power Generation, Operation, 
Maintenance, and Replacement at the Boulder Canyon Project, Arizona/Nevada 
on June 3, 1986, published in the Federal Register at 51 Fed. Reg. 23960 
(July 1, 1986) and effective July 31, 1986.  The 1986 regulations, set forth at 
43 CFR Part 431, address Reclamation’s power generation responsibilities, define 
the procedures to be used by Reclamation to provide contractors and Western 
with cost data and power generation estimates associated with operation of the 
project, set forth procedures relating to administration and management of the 
Colorado River Dam Fund established under the Boulder Canyon Project Act, 
Pub. L. No. 70-642, 45 Stat. 1057 (1928), and provide dispute resolution 
procedures. 

The Hoover Power Plant Act of 1984 
Title I of the Hoover Power Plant Act of 1984, Pub. L. No. 98-381, 98 Stat. 1333 
(1984) (Hoover Power Plant Act), authorized the Secretary to increase the 
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capacity of existing Hoover Powerplant generating equipment and appurtenances 
in an uprating program to provide an additional 503 MW of capacity.  Section 105 
of the Hoover Power Plant Act required that the uprating program be undertaken 
with funds advanced to the Secretary of the Interior by the non-Federal entities 
that contracted with the Secretary of Energy to purchase the additional capacity.  
The initial advance funding for the uprating program was provided by 
Interim Contract No. 6-07-30-P1009, dated March 11, 1986, among Reclamation, 
Western, the Arizona Power Authority, the California cities of Anaheim, Azusa, 
Banning, Burbank, Colton, Glendale, Pasadena, Riverside, and Vernon, and the 
Colorado River Commission of Nevada.  This contract was superseded by 
individual contracts between the electric service contractors and Reclamation for 
the advancement of funds. 

The Hoover Power Plant Act further authorized a Hoover Dam and Powerplant 
visitor facilities program to include improved parking, visitor facilities, elevators, 
and roadways, which, as part of the Boulder Canyon Project, would ultimately be 
funded by the electric service contractors.  The Secretary was also authorized 
under the Hoover Power Plant Act to construct a Colorado River bridge crossing 
immediately downstream from Hoover Dam to alleviate traffic congestion and 
reduce safety hazards. The Hoover Power Plant Act provided that the bridge 
would not be part of the Boulder Canyon Project and would not be funded or 
repaid from the Colorado River Dam Fund established under the Boulder Canyon 
Project Act, or from the Lower Colorado River Basin Development Fund 
(Development Fund) established under the Basin Project Act. 

The original Boulder Canyon Project electric service contracts were to expire on 
May 31, 1987. The Hoover Power Plant Act directed the Secretary of Energy to 
enter into renewal contracts to replace these contracts and to place under contract 
the additional capacity resulting from the uprating program.  Western issued the 
General Consolidated Power Marketing Criteria or Regulations for Boulder City 
Area Projects on May 3, 1983, published in the Federal Register at 48 Fed. 
Reg. 20872 (May 9, 1983). These criteria were amended to conform to the 
Hoover Power Plant Act and, as amended, were published in the Federal Register 
at 49 Fed. Reg. 50582 (December 28, 1984). Western adopted the General 
Regulations for the Charges for the Sale of Power from the Boulder Canyon 
Project on November 14, 1986.  These regulations are published in the 
Federal Register at 51 Fed. Reg. 43124 (November 28, 1986) and set forth at 
10 Code of Federal Regulations (CFR) Part 904.  The regulations became 
effective June 1, 1987. Western then entered into new electric service contracts, 
as provided for in the Hoover Power Plant Act, to expire on September 30, 2017.  

As a means to resolve financial and oversight issues relating to the administration 
of the new Boulder Canyon Project electric service contracts, Reclamation, 
Western, and the Boulder Canyon Project electric service contractors entered into 
the Implementation Agreement, Contract No. 5-CU-30-P1128, effective 
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February 17, 1995. This agreement primarily addressed principal payments, 
uprating credits, annual rate adjustments, and billing and payment procedures.   

Title II of the Hoover Power Plant Act required that each long-term firm power 
service contract entered into or amended by Western after August 17, 1985, 
require the purchaser to develop and implement an energy conservation program.  
Title II was amended by the Energy Policy Act of 1992, Pub. L. No. 102-486, 
Section 114, 106 Stat. 2799 (1992) to require purchasers of electric energy under 
long-term firm power service contracts to implement integrated resource planning 
as defined in that statute. 

Parker-Davis Project 
In a memorandum dated October 5, 1995, Reclamation’s Lower Colorado Region 
informed the Parker-Davis Project electric service and transmission service 
contractors that Reclamation intended to reduce its request for fiscal year 1997 
Federal appropriations for the operation, maintenance, and replacement of 
Reclamation’s portion of Parker-Davis Project generation facilities, and to 
eliminate appropriation requests for Parker-Davis Project funding beginning in 
fiscal year 1998. Reclamation and Western then sought and received advance 
funding for such activities directly from the contractors for project use power and 
for firm electric service.  (Project use power is power generated as part of a 
Federal Reclamation project to serve project use requirements.  The firm electric 
service contractors contract with Western for the Parker-Davis Project power that 
is surplus to project requirements.)   

Reclamation’s and Western’s actions resulted in several Parker-Davis Project 
contracts relating to project use power, including:1 

� An Agreement in Principle for Parker-Davis Project Priority Use Power, 
Contract No. 6-CU-30-P1135, among Reclamation, Western, Wellton-
Mohawk Irrigation and Drainage District (WMIDD), Yuma County Water 
Users’ Association (YCWUA), Yuma Mesa Irrigation and Drainage 
District (YMIDD), Yuma Irrigation District (YID) and Unit “B” Irrigation 
and Drainage District (Unit “B”), effective July 2, 1996.  This contract 
recognized project use power as having first priority with respect to 
Parker-Davis Project generation and transmission.  The Agreement in 
Principle terminated upon execution of Contract No. 6-CU-30-P1136.   

� The Joint Participation Contract for Parker-Davis Project Priority Use 
Power, Contract No. 6-CU-30-P1136 (Joint Participation Contract), dated 
October 18, 1996, among Reclamation, Western, WMIDD, YCWUA, 
YMIDD, YID, and Unit “B.”  This contract appointed WMIDD and 
YCWUA as Aggregate Power Managers with the responsibility for the 
aggregation of resources and loads to permit efficient scheduling, use, and 

1 In these contracts, project use power is referred to as priority use power, and the amount of 
project use power available was increased from 39 MW to 40.5 MW. 
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delivery. The Aggregate Power Managers participate in the development 
of Reclamation’s and Western’s annual work plans, 10-year plans, and 
decisionmaking regarding the extent to which the work plans will be 
advance funded. 

o   Amendment No. 1 to the Joint Participation Contract, effective 
October 1, 1998, which superseded and replaced the 1996 Joint 
Participation Contract, specified the authority and duties of the 
Aggregate Power Managers, other districts, Reclamation, and 
Western and involves the parties more fully in the planning and 
participative process.  

o   Amendment No. 2 to the Joint Participation Contract, dated 
May 27, 2005, which restated and superseded Amendment No. 1, 
requires the Aggregate Power Managers to serve a pumping load 
relating to a San Luis Rey Indian water rights settlement (see 
discussion in Chapter 6 and Chapter 10) and allows the Aggregate 
Power Mangers to use project use power for their “full range of 
purposes.” The San Luis Rey Indian Water Rights Settlement Act, 
Pub. L. No. 100-675, Title I, 102 Stat. 4000 (1988), provided for 
the settlement of the water rights claims of the La Jolla, Rincon, 
San Pasqual, Pauma, and Pala Bands of Mission Indians in 
San Diego County, California.  See Chapter 10.  This statute was 
amended by the Act of October 27, 2000, Pub. L. No. 106-377, 
Appendix B, 114 Stat. 1441A-70 (2000) (Packard Amendment), to 
permit the Aggregate Power Managers to use project use power for 
their “full range of purposes” in exchange for annually supplying 
the power capacity and energy for a San Luis Rey Indian water 
rights settlement in amounts sufficient to convey up to 
16,000 acre-feet per year of water conserved from the All-
American Canal and Coachella Canal lining projects.  Letter 
Agreement No. 3-CU-30-P1175, among Reclamation, WMIDD, 
and YCWUA, dated April 8, 2004, implements the Packard 
Amendment and is attached as a coterminous exhibit to 
Amendment No. 2 to the Joint Participation Contract.  

� The Operating Contract for Parker-Davis Project Priority Use Power, 
Contract No. 6-CU-30-P1138, dated October 18, 1996, which was restated 
and superseded by Amendment No. 1, dated May 27, 2005 (Operating 
Contract), among Reclamation, Western, WMIDD, and YCWUA.  This 
contract provides a partnership program to define, protect, and more 
efficiently and effectively utilize project use power.  The Operating 
Contract was amended to comply with the Packard Amendment and to 
conform to other changes made to the Joint Participation Contract.  
Exhibits were added to identify the nonproject loads for WMIDD and 
YCWUA and to identify the San Luis Rey Indian water settlement load.  
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� Advancement of Funds Contract for Parker-Davis Project Priority Use 
Power, Contract No. 6-CU-30-P1137, among Reclamation, Western, and 
the Aggregate Power Managers (WMIDD and YCWUA), dated 
October 18, 1996, and superseded and replaced on October 1, 1998, by 
Amendment No. 1 to the Advancement of Funds Contract For Parker-
Davis Project Generation Facilities, and as further amended by 
Amendment No. 2, which restated and superseded Amendment No. 1 on 
May 27, 2005. This contract sets forth an advance funding process for the 
Aggregate Power Managers and makes corrections and clarifications to be 
consistent with the Joint Participation Contract and the Operating 
Contract. 

� Advancement of Funds Contract for Parker-Davis Project Generation 
Facilities, Contract No. 8-CU-30-P1148, among Reclamation, Western, 
and certain Parker-Davis Project Firm Electric Service Contractors, 
effective October 1, 1998. This contract provides for an advance funding 
process to ensure the availability and reliability of the Parker-Davis 
Project facilities and to maximize the benefits from those facilities.  This 
contract superseded an interim advance funding agreement for fiscal year 
1998. The contract does not have a termination date.  The contract 
remains in effect until it terminates in accordance with its own terms, 
unless, with respect to an individual firm electric service contractor, that 
contractor’s firm electric service contract for Parker-Davis Project power 
terminates first. 

Headgate Rock Dam and Powerplant 
Headgate Rock Dam, located on the Colorado River within the Colorado River 
Indian Reservation, about 15 miles downstream from Parker Dam, was completed 
in 1941. The original purpose of Headgate Rock Dam was to provide a water 
surface elevation sufficient to allow diversion into the Colorado River Indian 
Tribes’ canal works. In 1984, under the authority of the Act of November 2, 
1921, Pub. L. No. 67-85, 42 Stat. 208 (1921) (Snyder Act), $11 million was 
appropriated for Reclamation to design and construct the Headgate Rock 
Hydroelectric Project for the Bureau of Indian Affairs (BIA).  Construction 
proceeded under Interagency Agreement No. 6-AA-30-04110, dated July 15, 
1986, between Reclamation and BIA.  The project has a total capacity of 
19,500 kW provided by three 6,500-kW turbines operating at a net head of 13 to 
20 feet with an average head of 15 feet. 

Interagency Agreement No. 9-AA-30-07220, dated March 28, 1988, between 
Reclamation and BIA, provides that Reclamation, on behalf of BIA, will operate 
and maintain Headgate Rock Dam, the control gates, and the Headgate Rock 
Powerplant. 

Interagency Agreement No. 1-AA-30-P1097, dated January 6, 1992, between 
Reclamation and BIA, coordinates and establishes consistent procedures for the 
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safe and reliable operation and maintenance of Headgate Rock Powerplant, dam, 
and diversion facilities, switchyard, and associated transmission facilities.  By 
memorandum dated May 20, 1997, Reclamation transferred the Headgate Rock 
Hydroelectric Project, including the powerplant, switchyard, and transmission 
line, from construction to operation and maintenance status and transferred the 
operation and maintenance responsibility to BIA.  Reclamation provided training 
to BIA in the operation and maintenance of the project.  At the request of BIA, 
Reclamation continued to provide occasional assistance to BIA in the operation 
and maintenance of the facility under Interagency Agreement No. 9-AA-30-07220 
and was doing so as of December 31, 2008. 

In October 1998, a penstock failure resulted in flooding of the powerhouse.  All 
three units were rewound, equipment was repaired, and new digital governors 
were installed. The powerplant was put back online in stages and was fully back 
online in September 2000. 

Siphon Drop Powerplant 
Construction of the original Siphon Drop Powerplant is discussed in Chapter XII 
of The Hoover Dam Documents 1948 (referred to as Syphon Drop Powerplant). 
The original Siphon Drop Powerplant was constructed as a feature of the 
Yuma Project in 1926 and was located at Siphon Drop on the Yuma Main Canal, 
just south of the All-American Canal.  The Yuma Project was authorized under 
the Reclamation Act of 1902, Pub. L. No. 57-161, 32 Stat. 388 (1902).  The 
powerplant had two units with a total capacity of 1,600 kW and was operated by 
YCWUA. The plant ceased operation in 1972 due to safety concerns.   

In a letter agreement dated August 23, 1985, Reclamation and YCWUA agreed to 
the replacement of the Siphon Drop Powerplant in accordance with the designs 
and specifications approved by the United States.  The replacement was 
constructed in a new location, along the All-American Canal, and came online in 
the latter part of 1987. The United States holds title to the Siphon Drop 
Powerplant. YCWUA operates, maintains, and repairs the replaced Siphon Drop 
Powerplant, which as of December 31, 2008, has a total nameplate rating of 
4,500 kW. 

Navajo Project 
In accordance with the Basin Project Act, the Secretary of the Interior acquired an 
interest in capacity and energy from the Navajo Generating Station, a non-Federal 
thermal generating powerplant, and capacity in associated transmission facilities 
for the benefit of the CAP. See Chapter 5 for discussion of the CAP. The 
Navajo Project consists of the 24.3 percent Federal interest in the Navajo 
Generating Station and the Federal interest in associated transmission facilities.  
The Navajo Project transmission facilities include the Federal interest in the 
Western Transmission System, which runs from the Navajo Generating Station 
westward and then south to the McCullough Substation, and the Federal interest 
in the Southern Transmission System, which runs from the Navajo Generating 
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Station southward to the Westwing Substation.  The physical features of the 
Navajo Project, including the western and southern transmission systems, are 
described in Updating the Hoover Dam Documents 1978, Chapter III, as are the 
early contracts associated with the project.   

Additional Navajo Project agreements were executed between 1979 and 2008:  

� The Navajo Project Navajo Generating Station Operating Agreement 
(No. 14-06-300-2539) was executed among the United States of America 
acting through the Secretary of Interior and Reclamation, Arizona Public 
Service Company (APS), LADWP, Nevada Power Company (NPC), 
Salt River Project Agricultural Improvement and Power District (SRP), 
and Tucson Gas & Electric Company (TG&E), on July 23, 1979, 
establishing the terms and conditions for operation and maintenance of the 
Navajo Generating Station and appointing SRP as Operating Agent of the 
Navajo Generating Station. 

� The Navajo Project Western Transmission System Operating Agreement 
(No. 7-07-30-P0015) was executed among the United States of America 
acting through the Secretary of Interior and Reclamation, APS, LADWP, 
NPC, SRP, and TG&E, on July 23, 1979, establishing the terms and 
conditions for the operation and maintenance of the Navajo Project 
Western Transmission System.  NPC was appointed Operating Agent of 
the Navajo Project western line facilities and is responsible for the line 
patrols and emergency repairs to the Navajo-McCullough  
500-kV transmission line and for the maintenance of the Navajo Project 
western transmission microwave system.  LADWP was appointed 
Operating Agent of the McCullough facilities and is responsible for 
switching, line loading, voltage levels, and operation of capacitors and 
reactors. 

� The Navajo Project Southern Transmission System Operating Agreement 
(No. 14-06-300-2538) was executed among the United States of America 
acting through the Secretary of Interior and Reclamation, APS, LADWP, 
NPC, SRP, and TG&E, on July 23, 1979, establishing the terms and 
conditions for the operation and maintenance of the Navajo Project 
Southern Transmission System and appointing APS as Operating Agent. 

� The McCullough 287 kV and 230 kV Switchyards Agreement (No. 5-07-
30-P1005) was executed among the United States of America acting 
through the Secretary of Interior and Reclamation (then the Water and 
Power Resources Service), LADWP, and NPC, on August 18, 1981, 
establishing the terms under which LADWP, as Operating Agent of 
McCullough Substation, would coordinate construction of the 
230-kV switchyard and transformer facilities necessary to accommodate 
the McCullough to Davis line constructed as part of the CAP. 
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Navajo Surplus 
Section 303 of the Basin Project Act authorized the Secretary of the Interior to 
sell the power and energy acquired, but not needed, for the operation of the CAP 
at such prices as the Secretary may determine.  Revenue from these sales is 
deposited to the Development Fund.  As noted earlier, the Secretary’s marketing 
functions were transferred to Western in 1977 with the creation of the 
United States Department of Energy.   

The Hoover Power Plant Act, Section 107, provided additional guidance with 
respect to such sales, as discussed below, defining “Navajo surplus” as follows 
and expressly placing the marketing of Navajo surplus under the control of the 
Secretary of Energy: 

Subject to the provisions of any existing layoff contracts, electrical 
capacity and energy associated with the United States’ interest in the 
Navajo generating station which is in excess of the pumping 
requirements of the Central Arizona project and any such needs for 
desalting and protective pumping facilities as may be required under 
section 101(b)(2)(B) of the Colorado River Basin Salinity Control Act of 
1974 as amended (hereinafter in this Act referred to as “Navajo surplus”) 
shall be marketed and exchanged by the Secretary of Energy pursuant to 
this section. 

The statutory references to “desalting and protective pumping facilities” are to the 
Yuma Desalting Plant and the 242 Wellfield discussed in Chapter 4.   

Navajo Power Marketing Plan 
Section 107 of the Hoover Power Plant Act requires the Secretary of the Interior 
to adopt a plan, after consultation with representatives of the Secretary of Energy, 
the Governor of Arizona, and the Central Arizona Water Conservation District 
(CAWCD), “for the purposes of optimizing the availability of Navajo surplus and 
providing financial assistance in the timely construction and repayment of 
construction costs of authorized features of the Central Arizona project.”  Section 
107 directs the Secretary of Energy to market Navajo surplus in accordance with 
the plan. 

The Hoover Power Plant Act further provides that the revenues from the sale of 
Navajo surplus will be deposited to the Development Fund to be used to provide 
financial assistance in the repayment of construction costs for authorized features 
of the CAP. An additional rate component was also authorized to be collected for 
the purpose of repaying bonds issued by CAWCD to advance fund, among other 
things, the construction of New Waddell Dam. 

The Secretary, acting through the Commissioner of Reclamation, adopted an 
Interim Navajo Power Marketing Plan on March 17, 1986, which was superseded 
by the Navajo Power Marketing Plan adopted on December 1, 1987.  The 
1987 plan was published in the Federal Register at 52 Fed. Reg. 48328 
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(December 21, 1987).  Under this plan, contractors entering into long-term sales 
contracts for Navajo surplus were to be given a first opportunity when those 
contracts expired to enter into new long-term contracts for Navajo surplus.   

Reclamation, CAWCD, and Western entered into an agreement titled 
Administration of the Contracts for Long-Term Sale and Exchange of Navajo 
Surplus Power, Agreement No. 0-CS-30-P1076, on May 15, 1990, to define the 
responsibilities of each agency with respect to the contracts for the sale or 
exchange of Navajo surplus. Navajo surplus was marketed to SRP under the 
1987 plan through a series of three contracts, known as the Four-Party 
Agreements, as follows: 

� Long-Term Sale of Navajo Surplus Power Central Arizona Project/Navajo 
Generating Station, Contract No. 0-CS-300-P1080, among Reclamation, 
Western, CAWCD, and SRP, executed on May 15, 1990, marketed 
200 MW of Navajo surplus capacity and associated transmission to SRP, 
with annual deliveries of energy equal to 152,000 megawatt-hours 
(MWh). 

� Long-Term Sale of Navajo Surplus Power Central Arizona Project/Navajo 
Generating Station, Contract No. 1-CS-30-P1102, among Reclamation, 
Western, CAWCD, and SRP, executed on August 27, 1991, marketed 
150 MW of Navajo surplus capacity and associated transmission to SRP, 
with annual deliveries of energy equal to 114,000 MWh. 

� Long-Term Sale of Remaining Navajo Surplus Power and Coordinated 
Operation of Power Systems Central Arizona Project, Contract  
No. 4-CS-300-P1125, among Reclamation, Western, CAWCD, and SRP, 
executed March 15, 1994, marketed the remaining Federal interest in 
Navajo Generating Station generation and the Federal interest in the 
Navajo Project western and southern transmission systems to SRP.  This 
contract also provides for the operational integration of Navajo power with 
CAP’s other power resources and provides for the coordinated operation 
of the SRP electric system with the CAP electric system, including 
transmission rights acquired by Reclamation to serve CAP needs. 

The Four-Party Agreements each terminate on September 30, 2011.  Western 
entered into a letter agreement with SRP on September 28, 2007, to market to 
SRP up to 220,800 MWh per year of the Navajo surplus power available during 
certain peak hours from June through August for the period from October 1, 2011, 
to September 30, 2031.  Reclamation, Western, CAWCD, and SRP, in a letter 
agreement dated September 28, 2007, recognized this as an appropriate sale of 
Navajo surplus under the Hoover Power Plant Act of 1984.  In this letter 
agreement, CAWCD concurred that this sale optimized the financial assistance 
available “for the purposes set forth in 43 United States Code 1543(f), as amended 
by the Arizona Water Settlements Act of 2004, Public Law 108-451.” 
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Amended Navajo Power Marketing Plan 
The Amended Navajo Power Marketing Plan was adopted by the Secretary of the 
Interior, acting through the Commissioner of Reclamation, on September 18, 
2007, and was published in the Federal Register at 72 Fed. Reg. 54286 
(September 24, 2007).  The amended plan was developed by Reclamation in 
consultation with representatives of the Secretary of Energy (specifically, with 
Western), the Governor of Arizona (specifically, with the Arizona Department of 
Water Resources), and CAWCD to maximize revenues from the sale of Navajo 
surplus. Amending the plan to maximize revenues for deposit into the 
Development Fund was a precondition of the Stipulation for Judgment in the CAP 
repayment litigation.  See Chapter 5. The entry of final judgment in accordance 
with the Stipulation for Judgment in the CAP repayment litigation was an 
enforceability requirement of Section 207(c)(1)(K) of the Arizona Water 
Settlements Act of 2004, Pub. L. No. 108-451, 118 Stat. 3478 (2004), which 
expanded the authorized uses of revenues deposited into the Development Fund.   

The Navajo surplus which becomes available when the Four Party Agreements 
terminate on September 30, 2011, will be marketed under the Amended Navajo 
Power Marketing Plan. 

Central Arizona Project Transmission System 
The CAP transmission system is by design interconnected with other Federal 
transmission systems; in particular, those of the Navajo Project, the Parker-Davis 
Project, and Pacific Northwest-Pacific Southwest Intertie Project, as an 
economical means to deliver power from the Navajo Generating Station to the 
CAP pumping plants. See Figure 13-1.  The CAP has 15 pumping plants, each 
using varying amounts of power to move Colorado River water through the 
approximately 330-mile CAP aqueduct.  

Currently, the CAP pumps run, on average, about 50 percent of the time and 
consume energy on the order of 2,500,000 MWh annually.  As of 2008, the power 
requirements of the CAP pumps were primarily met by three Federal sources:  the 
Navajo Generating Station, the Hoover Powerplant, and the New Waddell Pump-
Generating Plant, with remaining demand met by power acquired by CAWCD.  A 
breakdown of the Federal resources supporting the CAP is as follows: 

� Navajo Generating Station - About a quarter of the capacity and energy of 
the Navajo Generating Station (24.3 percent) was acquired by the 
United States for the benefit of the CAP.  This percentage converts to 
approximately 547 MW of capacity and 4,300,000 MWh of energy per 
year. 

� Hoover Powerplant - CAWCD’s Hoover allocation of capacity and energy 
under contract with the Arizona Power Authority for the CAP is up to 
161.6 MW of capacity and up to 182,235 MWh of energy resulting from 
the Hoover Powerplant uprating program (known as Hoover Schedule B 
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 Figure 13-1.  Navajo, CAP, and supporting interconnected transmission systems. 
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capacity and energy). The Arizona Power Authority, also through a 
contract with CAWCD, reserves a portion of the energy resulting from the 
release of surplus Colorado River water (known as Hoover Schedule C 
energy) for the CAP. The contracts between Arizona Power Authority and 
CAWCD for Hoover Schedule B and Hoover Schedule C expire 
September 30, 2017. 

•	 New Waddell Pump-Generating Plant - Located near the base of 
New Waddell Dam, the New Waddell Pump-Generating Plant went into 
operation in 1994. It has eight units, of which four are adjustable speed 
pumps and four are two-speed pump-generators.  The maximum capacity 
of the New Waddell Pump-Generating Plant is 45 MW.   
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Transmission capacity rights were acquired by the United States for the benefit of 
the CAP in the following Navajo Project transmission systems: 

� Navajo Project - Southern Transmission System  
Two separate 500-kV transmission lines routed side by side between 
Navajo Generating Station and Westwing Substation, located just 
northwest of Sun City West, Arizona.  As of December 31, 2008, the lines 
are operated and maintained by the APS.  The United States’ share of 
these lines is approximately 550 MW as of December 31, 2008.  The 
United States acquired this transmission capacity under Contract  
No. 14-06-300-2538. 

� Navajo Project - Western Transmission System 
A single 500-kV transmission line routed from Navajo Generating Station 
to McCullough Substation, located near Boulder City, Nevada.  As of 
December 31, 2008, this line is operated and maintained by Nevada Power 
Company.  The United States’ share of this line is approximately 356 MW 
as of December 31, 2008.  The United States acquired this transmission 
capacity under Contract No. 7-07-30-P0015. 

� McCullough Substation to Mead Substation 
122-MW transmission capacity acquired by the United States under 
Contract No. 1-CS-30-P1100 for the Sale and Consolidation of the 
Department of Water and Power of the City of Los Angeles Facilities 
Between Hoover Dam and Mead Substation and the Exchange of Capacity 
Between Reclamation, Western, and LADWP executed June 16, 1992.  
This contract also provides 122 MW of transformer capacity to LADWP. 

Transmission lines were constructed by the United States for the benefit of the 
CAP in the following CAP transmission systems in which title is held by the 
United States: 

� McCullough to Davis Dam to Parker Dam (230-kV capacity) 

� Parker Dam to Mark Wilmer Pumping Plant (formerly Havasu Pumping 
Plant) (230-kV capacity) 

� Parker Dam to Liberty Substation (230-kV capacity) 

� Harcuvar Substation to Bouse Hills Pumping Plant (115-kV capacity) 

� Harcuvar Substation to Little Harquahala Pumping Plant (115-kV  
capacity)  

� Hassayampa Tap to Hassayampa Pumping Plant (230-kV capacity) 
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� Westwing Substation to Raceway Substation to New Waddell Dam 
(230-kV capacity)  

� Spook Hill Substation to Salt Gila Pumping Plant (69-kV capacity) 

� Electrical District No. 2 Substation to Saguaro Switchyard (115-kV 
capacity) 

� Rattlesnake Tap to Del Bac Switchyard (115-kV capacity) (incomplete 
section remaining near Del Bac as of December 31, 2008) 

Other transmission lines constructed by the United States, in particular for the 
Parker-Davis Project and Pacific Northwest-Pacific Southwest Intertie Project, 
provide support to meet the power requirements of the CAP.  Title to these 
transmission systems is held by the United States. 

Numerous contracts were entered into between 1979 and 2008 relating to the CAP 
transmission system, including: 

� Letter Agreement No. 8-CU-30-P1055 between Reclamation and Western, 
dated January 24, 1983, establishes policies for control, operation, 
maintenance, design, and construction of CAP transmission facilities, 
including budget, billing, and payment procedures. 

� Agreement for Operation, Maintenance, and Replacement of Facilities, 
Agreement No. 5-AG-30-P1046 between Reclamation and Western, dated 
June 11, 1985, provides for improving the operation efficiency of the CAP 
transmission facilities and sets forth more specifically the operation, 
maintenance, replacement, management, budget, and financial 
responsibilities of the agencies for the CAP transmission facilities. 

� Letter Agreement No. 8-AG-30-P1043 between Reclamation and Western, 
dated October 30, 1985, provided that Reclamation plan, design, and 
construct the transmission lines necessary to operate the New Waddell 
Pump-Generating Facility.  

� Letter Agreement No. 7-AG-30-P1017 between Reclamation and Western, 
addressed responsibilities relating to the procurement, installation, 
operation, maintenance, and sharing of certain CAP and Western 
communications facilities. The agreement was executed on January 5, 
1984, and expired September 30, 2003. 

� Shared Use Agreement No. 7-CU-30-P1139 among Reclamation, 
Western, and IXC Carrier, Inc. (now Broadwing Communications, LLC) 
dated October 17, 1996, provides for the funding, construction, operation, 
maintenance, and replacement of optical fiber ground wire and 

13-18 



CHAPTER 13:  POWER  

communication system electronics supporting remote monitoring and 
control needs of Federal projects. 

� Contract No. 3-CU-30-P1171 among Reclamation, CAWCD, and 
Western, dated April 14, 2003, became effective October 1, 2002, and 
expires September 30, 2017, unless Western’s Contract No. 94-PAO-
10602 terminates first.  The contract is to reimburse Western for its 
operation and maintenance costs relating to CAP transmission. 

� Letter Agreement No. 6-CU-30-P1188 among Reclamation, CAWCD, and 
Western, effective October 1, 2005, provides for reimbursement of 
Western’s costs associated with the operation and maintenance of the CAP 
transmission system.  As of December 31, 2008, Western was billing 
under this letter agreement and not under Contract No. 3-CU-30-P1171.   

Yuma Area Power Contracts 
The construction of the Yuma Desalting Plant (YDP) and the Protective and 
Regulatory Pumping Unit (also known as the PRPU or the 242 Wellfield) are 
described in Chapter 4. In the Act of September 4, 1980, Pub. L. No. 96-336, 94 
Stat. 1063 (1980), which amended and supplemented the Colorado River Basin 
Salinity Control Act, Pub. L. No. 93-320, 88 Stat. 266 (1974), Congress 
authorized the use of power from the Navajo Generating Station to operate the 
YDP and the 242 Wellfield, subject to the pumping requirements of the CAP.  
The statute provided, however, that such use could not reduce revenues credited 
to the Development Fund and further provided that the Secretary of the Interior 
undertake an analysis of alternative sources of supply to operate the YDP and the 
242 Wellfield.  As of December 31, 2008, other power resources were being used 
for the YDP and the 242 Wellfield. 

Reclamation and Western entered into Interagency Agreement No. 6-AG-30-
P1018 for Firm Transmission Service (Yuma Desalting Plant) (Protective and 
Regulatory Pumping Unit), on December 12, 1991, to secure 27 MW of Parker-
Davis Project and Pacific Northwest-Pacific Southwest Intertie Project 
transmission system capacity for electric power for the YDP and the 242 
Wellfield. Since 1994, Parker-Davis Project and Pacific Northwest-Pacific 
Southwest Intertie Project transmission system capacity in excess of YDP and 
242 Wellfield load have been temporarily reallocated to Western by Reclamation.  

Contract No. 7-CU-30-P1141 among Reclamation, Yuma County, and YCWUA, 
dated September 2, 1998, and retroactively effective on October 1, 1997, provides 
for construction, operation, and maintenance of the wells of the Yuma Valley 
Drainage Well Project and established the terms and conditions for providing 
Federal power to operate the wells.    
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AR'i.'ICLE I

The major purposes of this compact are to

provide fot' the equi table dhis ion and. a pportionm.ent

of the use of the ~aters of the colorado RiYer System;

to establish the relatiTe importance of different bene

ficial uses of water; to promote interstate comity; to

remOTe causes of present and future controTersies; and

to secure the expeditious agricultural and industrlal

deTelopment of tae Colorado RiYer Baain, the storage of

its "/aters and tite protection of life and property from

floods. To these ends the Colorado RiYal" Baain is

divided into two Basina. and an apportionment of the use

of part of the water at the Colorado RiYer System i8 made

to each ot them with the proTision that further equitable

ap!l'Jrtionrnents may be made.

A.'qTt~LE II

As used in this compact:-

(al The term "Colorado Rhor ~jstem" means that

portion of the C~lorado niTor and its tributaries within

the United States of America.

(b 1 The term "Colorado Rher Basln" meana all of

the drainage area of the Colorado Riyer System and all

other territory within the united States ot America to

which the waters at the Colorado RiTer System shall be

beneficially applied.
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(c) ~e ter~ ~:t8te' at tbe Upper Diyi.ion~ means

the States of ~olorado, ~!ew ldexico, Utah and -~·o~ing.

(d 1 ':'be ter~ ~Statea of the Lower DiY1sion" ltleana

the States of Arizona, California and eyada.

(eJ The Lorm "Lee ferry" :neans a point in the tnQin

sLrea~ or the Colorado Riyar one ~ile below the ~outh of

the ?aria ~lyer.

(t) :"ho term "Upper 3asin~ ll1ea.DS those parts or the

States or Arizona, Colorado, New ~exico, Utah and ~Jo~ing

within Bnd from which waters naturally drain into the

C~lorado River System aboYe tee ~erry, and also all parts

or said Statos located without the drainage area of the

ColOrado Riyor System which are now or shall hereafter be

beneficially leryea by wbters diyerted fro~ tbe System

above Lee ~·erry.

(gl The term "Lower 3as1n~ :Deans thOse parts of

tao SLatos of Arizona, California, ~eYada. tew .exico

and Utah within and from which waters naturally drain

into the Colorado Riyer System bel~ Lee Ferry, and also

all parts of said States located without the drainage

area of the Colorado ~iyer System which are now Or ahall

hereafter be beneficially seryed by waters diYerted frolD

the ~Jate~ below Lee rerry.

(h) 7ne term ~do~e.tic use~ shall include tho use

of water for household, atock, municipal, mining, milling.

industrial and othar llke purpoaes, but shall exclUde the

~enerntion of electrical power.
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AH7ICU; II I

(al There is bereby apportioned fro~ the Colorado

~iYer SYatem in perpetuity to the upper BaBin and to

tbe tower 3asin reapectiyely the exclusiye benefioial

cons~tiye uae or 7.500.000 acre feet of water per

annum, which ahall includo all water necessary for tbe

liu!l!lly of an;y rights whicll 'III8Y now exist.

(bl In a ddit10n to the apportiouent in paragrapll

(a), tho Lower asain is hereby giyen the right to in

creaae ita beneficial conaumptl~e use of auell waters

by one ~ililon acre teet per annu..

(c) It, as a qUer of international co;oity" the

~~ited States of America skall hereafter recognise in

the United States of 'ledco a~ rigllt to tbe use ot any

waters of the Colorado RiY9r Syatem, such watera skall be

~upplied firat from tho watera wbich are aurplus oYer

and &boye the agr,regate of the quantitiea specified In

paragra9bs (a) and (b); And it auo. surplua sbnll pro~e

insufficient tor thls purpose, then. the burden of auc.

deficiency shall be equally borne by the upper Sasin and

the LOwer Basln, and wheneyer necessar,y the Statel or

the upper DIYlaion shall dellyer at Lee ,erry water to

supply one-half or the deficiency 10 reoo~iled In addltion

to that proylded in paragrapa (d).

(d) The Statea of the Upper DiYllion wl11 not

cau'e the flow of the rlyer at Lee Ferry to be depleted
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below an aggregate of 75~OOO.OOO aere feet for any

period of ten consecutiY8 yearl reckoned in eontinui~

pr0~r6Sgive series beginning with t~e first day of

October next succeeding the ratification of this COtn

pact~

(el 7he State. of tbe Upper Dlyision skall not

withhold water, and the States of tbe Lower Diyision

shall Dot require the deliyery of water, wniob cannot

reasonably be aprylied to dO~estio and agrioultural Use'.

(fl Furthar equitable apportion'l1ent or the bene

ricial use; of tbe waters of the Colorado RiYer SY8te~

UDapportioned by paragraph. (a), (bJ and (c) may be

ll\B.de in the :n&lmer proYideu in paragrap_ (g) at any

ti~e after October first, 1963. if and when eitaer

Basin sball haTe reached it. total beneficial conlumptiYe

use as .et out in paragrapka (al and (b),

(g) In the eTent of a desire for a further appor

tton'l1ont as ?roYided in paragrapn (fl any two signatory

St8tes~ acting througa their Qoyernors. ~y eiTe Jnint

notice of suck desire to the C~Yernor. of tbe otber

signatory State. and to The Pre.ident of the United

State. of America. and it sball be the duty of tae

Governors of the signatory State' and of The ?relident

of the United States of Atrlerica forthwith to appoint

repre.entatiTe•• whose duty it ._all be to diyide and

apportion equitably between tke Upper Ba8in and Lower

salin the beneficial u'e of the unapportioned water of

tDa Colorado RiYer Sy.tea .. mantionad in paragrapb (fl.

subjact to the leglllathe ratification or the signatory

Statel and the Congre•• of t_e United State' ot Amerioa.
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AR7ICLE IV

(a) Inasmuch as the Colorado RiYer has ~eased

to be navigable for co~~eroo and the resorvation ot

its waters for navigation would seriously limit the

devolo~ent ot its Basin, the use of ita watera tor

purposes ot navigation l.al1 be sublervient to the

uses of such waters for domestic, agricultural and

power purpoles. If the Consress shall not oonsent to

this paragraph, the other provisions Of this compact

shall nevertheless remain binding,

(b) Subject to the provisions of this compact,

water of the Colorado River Syste~ ~ be impounded

and used for the generation of electrical power, but

such i'~ounding and use shall be subservient to toe

uso and consumption of luch water for agricultural

and domestic purposes and .hall not interfere with 0 r

~revent UGe for auch dominant purposes.

(c1 The provisions of this article shall not

apply to or interfere with the rogulation and control

by any State within its boundaries of the appropriation,

use and distribution of water.

Appendix 1:  Colorado River Compact (1922)

A-9



AR7ICLE V

~he chief official of each $lgnatory State

hargod with t htl ad:nlniatratlon of water rights, to

geth.er with t he Director ot the PUlted States eclama

tion Ser'Ylce and tho Director of tbe Un! ted State.

Goological Suryey shall cooperate, ex-officio I

lal To proliloto the systell'lutic detormination and

co-ordination of the facts as to flow, appropriation,

consumption and use of water 1n the Colorado Rhor Basin,

and tbo lnterchs-~e of &Tal1able infor~tLon In auch

oatters.

(b) ~o secure the a8certai~8nt and publication

of the annual flow of the Colorado Rl~er at Lee Ferry.

(cl To perform such other duties aa ~ be assigned

by mutual consent of the signatories from time to time.

Appendix 1:  Colorado River Compact (1922)

A-10



AR7ICL~ VI

Should any olalm or contro?eray arlae be

tween a~ two or more of the al~atory State.~ (a)

with respect to the waters of the Colorado RI?er Syatem

not CaTered by the terms of this compactJ (bl oYer tbe

moaning or performance of a~ of the terma of tbia

compact; (oj as to the allocation of the burden. in

cident to the performance ot a~ article of thia compact

or the deliTery of wat.ra as herein pro?ided; (d) aa to

the construction or operation of works withIn the Colo

rado RiTer BasIn to be situated In two or more States,

or to be constructed In one State for the benefIt of

another State; or (el aa to the di?eralon of water in

one State for the benefit of another State; the Go?ernora

of the States affected. upon the requeat of one of them,

shall ~orthwith appoint Commiasioners with power to coo

Sidor and adjust such claim or contro?eray, subject to

ratification b,y the Legialatures of the States 8» affected.

Nothing berein contained shall pre?8nt the

adjustment of any such claim or contro?ersy by a~

present method or by diroct future legislntiTe action

of the interested Statea.
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•.'J\'1'IClJ:. VI I

Kothing in tai_ cOap&ot _&all be oonstrued

as nftect\n~ tbe obligations of the United States of

A~erica to Indian tribel.

ARTI=LE VIII

present perfected rigbts to tne benefioial

us, of waters of the colorado RiTer System are unie

,aired by tlIh corrpacc. neDe"er storage capacity

of 5,000,000 acre feet shall aaTe be.R proTided all.

tne .... to Colorado RiTer ."itUn or tor the bemftt of

the Lower Balin, tllen claims ot sue. rig.ta, it ~.

by appropriators or uaera of water 111. th, Lower salin

aeainat appropriators Or users of water in tlle Upper

Basin sMl1 .ttaell to and be SEl.tisft&d fro:n water that

118Y be atOI'OU not til. conflict wlth Article III.

All other rights to beneficial UI, of waters

Of the Colorado RiTer SysteG lhall be latisti'd lol,ly

from the water ~portloned to that Basin in watcA t • .,

are lituate.
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!~othing in tala cOlUpaet .llall be con5trued

to ll~lt or preTent aD¥ State tro~ inatltutl~ or

1I18.1ntalniug ~ a ctlon or proceeding. legal or e tuitable

tor the protection of any r igbt under thia c~ ct or

the enforce-nent of any ot 1. ts prOTls ionl.

AR':'ICLE X

~hia co~act ~a7 be ter~1.nated at any tIme

by the unanl~ous agre8~ent of tho signatory Statel.

In the e.ent Of auch ter~ination all right. e.t.bli.a.

ed under it ahall continue uni~paired.

ARnCLE :U

~his ~o~npact allall become binding and ob

ligatory when it shall aaTe been approTed by tRe Legi.

latures of eaca at the 5ignatory Stat•• and by ell.

Congrell ot the United Stat... Yotlce ot ap9r oTal by

tlle Legislature. 'Rall be ghe"'1 by tke GOTernor ot ••011
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Stetes snd ~o t.he Presltt,:1t of t:l1o tl!llted ~tat.s. 3m

the ~::"esld13nt of the t1r.lt.ed States is re ~\i.1)8terl to ?,'he

notl...:e tl) the ~~vet"nl')r& of the si~~tOr? State; ot

approval by tho r:ollfTea~ Ot' ~.iote lJ!thod. ~t.te••

81goGd tbis co~~nct 1n a single ort~lnnl. ~hicA sAall

be d8?!>slted in \.~e liJ"CalVe8 of t.}18 De~rt..t\ent of 9tate

ot the Uni ced States ot ~:nerlca and of whlca a ttuly

certifiod c~r~ ,kal] be forwardla to tns GOTernor ot

!lon: at tlle '~l ty ot santa Fe. ;:e.' '!exl.oo. tbis

twonty-i'l\Orth da:, ~f ~OT8-nbert )., n. .1110 :'"nousand j;1.r.o

IS:enodj -... s. ~:orYl e 1

(Si,nod) ...
" . ,'.. :.lcCl~re

(Sicn·~l nelpk ~. Carpenter

(SLene~1 ,T. ~. 5c~b.aJl.

(Signed) R. L' Jaldwell

(Signod) ~ran« 0. ~~erIOn

(Gl~od.) !Ierbert ]i?oYer.
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Entered Into By The States of
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COLORADO
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UPPER COLORADO RIVER BASIN COMPACT

The State of Arizona, the State of Colorado, the State of New

Mexico, the State of Utah and the State of Wyoming, acting through

their Cornrnissioners,

Charles A. Carson for the State of Arizona,

Clifford H. Stone for the State of Colorado.

Fred E. Wilson for the State of New Mexico,

Edward H. Watson for the State of Utah and

L. C. Bishop for the State of Wyoming.

after negotiations participated in by Harry W. Bashore, appointed by

the President as the representative of the United States of America,

have agreed. SUbject to the provisions of the Colorado River Compact,

to determine the rights and obligations of each signatory State respecting

the uses and deliveries of the water of the Upper Basin of the Colorado

River, as follows:

ARTICLE I

(a) The major purposes of this Compact are to provide for the

equitable division and apportiorunent of the use of the waters of the

Colorado RiVeT System. the use of which was apportioned in perpetuity

to the Upper Basin by the Colorado River Compact; to establish the

obligations of each State of the Upper Division with respect to the

deliveries of water required to be made at Lee Ferry by the Colorado

River Compact; to promote interstate comity; to remove causes of

Appendix 3:  Upper Colorado River Basin Compact (1948)

A-18



present and future controversies; to secure the expeditious agri

cultural and industrial development of the Upper Basin, the storage

of water and to protect life and property fronl floods.

(b) It is recognized that the Colorado River Compact IS in full

force and effect and all of the provisions hereof are subject thereto.

ARTICLE II

As used in this Compact:

(a) The term "Colorado River System" means that portion of

the Colorado River and its tributaries wlthin the United States of AmerIca.

(b) The term "Colorado River Basin" means all of the drainage

area of the Colorado River System and all other territory withm the

United States of America to which the waters of the Colorado River

System shall be beneficially applieu.

(c) The term "States of the Upper Division" means the States

o~ Colorado, New Mexico, Utah and Wyoming.

(d) The term "States of the Lower Division" means the States

of Arizona, California and Nevada.

(e) The cerm "Lee Ferry" means a point in the main stream of

the Colorado River one mile below the mouth of the Paria River.

(f) The term "Upper Basin" means those parts of the States

of Arizona. Colorado. New Mexico, Utah and Wyoming within and from

which waters naturally drain into the Colorado River System above Lee

Ferry. and also all parts of said States located without the drainage

area of the Colorado River System which are now or shall hereafter

be beneficially served by waters diverted from the Colorado River

-2-
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System above Lee Ferry.

(g) The term "Lower Basin" means those parts of the Slales

of Artzona, California, Nevada, New Mexico and Utah within and from

which waters naturally drain into the Colorado River System below Lee

Ferry, and also all parts of said States located without the drainage area

of the Colorado River System which are now or shall hereafter be

beneficially served by waters diverted from the Colorado River System

below Lee Ferry.

(h) The term "Colorado River Compact" means the agreement

concerning the apportionment of the use of the waters of the Colorado

River System dated November 24,1922, executed by Commissioners for

the Stales of Arizona, California, Colorado. Nevada. New Mexico, Utah

and Wyoming, approved by Herbert Hoover, represenlative of the United

States of America, .and proclaimed effective by the President oC the United

States of America, June 25, 1929.

(i) The term "Upper Colorado River System" means that

portlon of the Colorado River System above Lee Ferry.

(j) The term "Commission" means the administrative agency

created by Article vm of this Compact.

(k) The term "water year" means that period of twelve months

ending September 30 of each year.

(I) The term "acre-foot" means the quantity of water requued

to cover an acre to the depth of one foot and is equivalent to 43,560

cubic feet.
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(m) The term "domestic use" shall include the use of water

for household. stock, municipal, mining. milling. industrial and other

like purposes, but shall exclude the generation of electrical power.

(n) The term "virgin flow" means the flow of any stream un

depleted by the activities of man.

ARTICLE ill

(a) Subject to the provisions and limitations contained in the

Colorado River Compact and in this Compact, there is hereby appor

tioned from the Upper Colorado River System in perpetuity to the

States of Arizona, Colorado. New Mexico, Utah and Wyo.rning. re

spectively, the consumptive use of water as follows:

(1) To the State of Arizona the consumptive use of

50,000 acre-feet of water per annum.

(2) To the States of Colorado, New Mexico. Utah and

Wyoming. respectively I the consumptive use per

annum of the quantities resulting from the appli

cation of the following percentages to the total

quantity of consumptive use per annum apportioned

in perpetuity to and available for use each year by

Upper Basin under the Colorado River Compact and

remaining after the deduction of the use, not to exceed

50.000 acre-feet per annum. made in the State of

Arizona.

State of Colorado - 51. 75 per cent.

State of New Mexico - 11.25 per cent.
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State of Utah - - - - - -  - 23.00 per cent,

State of Wyorning -- - - - - 14.00 per cent.

(b) The apportionment made to the respective States by

paragraph (a) of this Article is based upon, and shall be applied in

conformity with, the following principles and each of them:

(1) The apportionment is of any and all man-made

depletions;

(2) Beneficial use is the basis, the measure and the

limit of the right to use;

(3) No State shall exceed its apportioned use in any

water year when the effect of such excess use, as

determined by the Commission, is to deprive

another signatory State of its apportioned use

during that water year; provided,that this sub

paragraph (b) (3) shall not be construed as:

(i) Altering the apportionment of use, or

obligations to make deliverie s as provided

in Article Xl, XII, XIII or XIV of this

Compact;

(ii) PUrporting to apportion among the signatory

States such uses of water as the Upper Basin may

be entitled to under paragraphs (f) and (g) of

Article III of the Colorado River Compact; or

(ill) Countenancing average uses by any signa

tory State in excess of its apportionment.

(.) The apportionment to each State includes all water
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necessary for the supply of any rights which now

exist.

(c) No apportionment is hereby made, or intended to be ITlade,

of such uses of water as the Upper Ba·sin may be entitled to under

paragraphs (f) and (g) of Article III of the Colorado River Compact.

(d) The apportionment made by this Article shall not be taken

as any basis for the allocation among the signatory States of any

benefits resulting from the generation of power.

ARTICLE IV

In the event curtailment of use of water by the States of the

Upper Division at any time shall become necessary in order that the

flow at Lee Ferry shall not be depleted below that required by Article

III of the Colorado River COITlpaet. the extent of curtailment by each

State of the conswnptive use of water apportioned to it by Article HI

of this Compact shall be in such quantities and at such times as shall

be determined by the Commission upon the application of the following

principles:

(a) The extent and times of curtailment shall be such as to

assure full compliance with Article III of the Colorado River Compact;

(b) If any State or States of the Upper Division. in the ten

years immediately preceding the water year in which curtailment is

necessary. shall have consumptively used more water than it was or

they were. as the case may be. entitled to use under the apportionment

made by Article III of this Compact. such State or States shall be
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required to supply at Lee Ferry a quantity of water equal to its, or

the aggregate of their. overdraft or the proportionate part of such

overdraft, as may be necessary to assure compliance with Article 111

of the Colorado River Compact, before demand is made on any other

State of the Upper Division;

{c} Except as provided in subparagraph (b) of this Article. the

extent of curtailnlent by each State of the Upper Division of the con

sumptive use of water apportioned to it by Article ill of this Compact

shall be such as to result in the delivery at Lee Ferry of a quantity of

water which bears the same relation to the total requi~ed curtailment

of use by the States of the Upper Division as the consumptive use of

Upper Colorado River System water which was made by each such

State during the water year immediately preceding the year in which

the curtailment becomes necessary bears to the total consumptive use

of such water in the States of the Upper Division during the same water

year; provided. that in determining such relation the uses of water under

rights perfected prior to November 24, 1922, shall be excluded.

ARTICLE V

(a) All losses of water occurring from or as the result of the

storage of water in reservoirs constructed prior to the signing of this

Compact shall be charged to the State in which such reservoir or reser

voirs are located. Water stored in reservoirs covered by this para

graph (a) shall be for the exclusive use of and shall be charged to the

State in which the reservoir or reservoirs are located.
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(b) All losses of water occurring from or as the result of the

storage of water in reservoirs constructed after the signing of this

Compact shall be charged as follows:

(1) If the Commission finds that the reserVOlr is used,

in whole or in part, to assist the States of the Upper

Division 1.Jl meeting their obligations to deliver water

at Lee Ferry lmposed by Article 111 of the Colorado

River Compact. the Conunission shall make findmgs.

WhlCh in no event shall be contrary to the laws of the

United States of America under which any reservoir

is constructed. as to the reservoir capacity allocated

for that purpose. The whole or that proportion, as the

case may be. of reservoir losses as found by the

Commission to be reasonably and properly charge-

able to the reservoir or reservoir capacity utilized

to assure deliveries at Lee Ferry shall be charged to

the States of the Upper Division in the proportion which

the consumptive use of water in each State of the Upper

Division during the water year in which the charge is

made bears to the total conswnptive use of water in all

States of the Upper Division during the same water year.

Water stored in reservoirs or in reservoir capacity

covered by this subparagraph (b) (I) shall be for the

common benefit of all of the States of the Upper Divi-

slon.
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(2) U the Conunission finds that the reservoir is used,

in whole or In part, to supply water for use in '"l State

of the Upper Division. the Commission shall make find

ings, which in no event shall be contrary to the laws of

the United States of America under which any reservoir

is constructed, as to the reservoir or reservoir capacity

utilized to supply water for use and the State in which such

water will be used. The whole or that proportion, as

the case may be, of reservoir losses as found by the

Conun.ission to be reasonably and properly chargeable

to the State in which such water will be used shall be

borne by that State. As determined by the Commission,

water stored in reservoirs covered by this subparagraph

(b) (2) shall be earmarked for and charged to the State

in which the water will be used.

(c) In the event the Commission finds that a reservoir site is

available both to assure deliveries at Lee Ferry and to store water for

conswnptive use in a State of the Upper Division, the storage of watef

for consumptive use shall be given preference. Any reservoir or

reservoir capacity hereafter used to assure deliveries at Lee Ferry

shall by order of the Commission be used to store water for consump

tive use in a State, provided the Commission finds that such storage is

reasonably necessary to permit such State to make the use of the water

apportioned to it by this Compact.
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ARTICLE VI

The Commission shall determine the quanttty of the con

sumptive use of water, which use 15 apporhoned by Article III

hereof. for the Upper Basm and {or each State of the Upper Basin by

the inflow-outflow method in terms of man-made depIctions of the

virgin now at Lee Ferry, unless the Cornmisslon. by unamTnOUS

action, shall adopt a different method of determination.

ARTICLE VII

The consumptive use of water by the United States of America

or any of its agencies, instrumentalities or wards shall be charged as

a use by the State 1n which the use is made: provided, that such con

sum.ptive use incident to the diversion. impounding, or conveyance of

water in one State for use 1.0 another shall be charged to such latter

State.

ARTICLE VIII

(a) There is hereby created an interstate administrative agency

to be known as the "Upper Colorado River Commission." The COrnJ'nlSsion

shall be composed of one Commissioner representmg each of the States

of the Upper Division. namely. the States of Colorado. New Mexico.

Utah and Wyoming. designated or appointed in accordance with the laws

of each such State and. if designated by the President, one Commissioner

representing the United States of Amll;.rica. The President 1S hereby

requested to designate a Commissioner. If so designated the Commis

sioner representing the United States of America shall be the presiding
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officer of the Commission and shall be entitled to the same powers

and rights as the Commissioner of any State. Any four members of

the Commission shall constitute a quorwn.

(b) The salaries and personal expenses of each Com.missioner

shall be paid by the Governm.ent which he represents. All other ex

penses which are incurred by the Commission incident to the adminis

tration of this Compact. and which are not paid.by the United States of

Alnerica. shall be borne by the four States according to the percentage

of consumptive use apportioned to each. On or belore December 1 of

each year. the Commission shall adopt and transmit to the Governors

of the four States and to the President a bUdget covering an estimate of

its expenses for the following year. and of the amount payable by each

State. Each State shall pay the amount due by it to the Commission on

or before Aprill of the year following. The payment of the expenses of

the Commission and of its employees shall not be subject to the audit

and accounting procedures of any of the four States; however. all

receipts and disbursement of funds handled by the Commission shall

be audited yearly by a qualified independent public accountant and the

report of the audit shall be included in and become a part of the annual

report of the Commission.

(c) The Commission shall appoint a Secretary, who shall not be

a member of the Comm.issioD, or an employee of any signatory State or

of the United States of Alnerica while so acting. He shall serve for such

term and receive such salary and perform such duties as the Commission
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may direct. The Commission may employ such engineering, legal,

clerical and other personnel as, in its judgment, may be necessary

for the performance of its functions under this Compact. In the hiring

of employees, the Cotnnlission shall not be bound by the civil service

laws of any State.

(d) The Commission, 50 far as consistent with this Compact,

shall have the power to:

(1) Adopt rules and regulations;

(2) Locate, establish, construct, abandon, operate and
maintain water gaging stations;

(3) Make estimates to forecast water run-oC! on the
Colorado River and any of its tributaries;

(4) Engage in cooperative studies of water supplies
of the Colorado River and its tributaries;

(5) Collect, analyze, correlate, preserve and report
on data as to the stream flows, storage, diversions
and use of the waters of the Colorado River, and
any of its tributaries;

(6) Make findings as to the quantity of water of the
Upper Colorado River System used each year in
the Upper Colorado River Basin and in each State

thereof;

(7) Make findings as to the quantity of water deliveries
at Lee Ferry during each water year;

(8) Make findings as to the necessity for and the extent
of the curtailnlent of use, required, if any, pursuant
to Article IV hereofj

(9) Make findings as to the quantity of reservoir losses
and as to the share thereof chargeable under Article
V hereof to each of thp States;

(10) Make findings of fact in the event of the occurrence
of extraordinary drought or serious accident to the
irrigation system in the Upper Basin, whereby
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deliveries by the Upper Basin of water which it
may be required to deliver in order to aid in ful
filling obligations of the United States of America
to the United Mexican States arising under the
Treaty between the United States of America and
the United Mexican States, dated February 3, 1944
(Treaty Series 994) become difficult, and report
such findings to the Governors of the Upper Basin
States, the President of the United States of
America, the United States Section of the Inter
national Boundary and Water Conunission. and
such other Federal officials and agencies as it
may deem appropriate to the end that the water
allotted to Mexico under Division ill of such
treaty may be reduced in accordance with the
terms of such Treaty;

(ll) Acquire and hold such personal and real property as
may be necessary for the performance of its duties
hereunder and to dispose of the same when no longer
required;

(12) Perform all functions required of it by this Compact
and do all things necessary. proper or convenient in
the performance of its duties hereunder. either in
dependently or in cooperation with any state or
federal agency;

(13) Make and transmit annually to the Governors of the
signatory States and the President of the United
States of America, with the estimated bUdget, a
report covering the activities of the Commission
for the preceding water year.

(e) Except as otherwise provided in this Compact the con-

currence of four members of the Commission shall be required in any

action taken by it.

(f) The Commission and its Secretary shall make available to

the Governor of each of the signatory States any inform.ation within its

possession at any tune. and shall always provide free access to its

records by the Governors of each of the States, or their representatives,
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or ='\uthorized representatives of the United States of America.

(g) Findings of fact made by the Commission shall not be con

clusive in any court, or before any agency or tribunal. but shall con

stitute prima facie evidence of the facts found.

(h) The organization meeting of the Conunission shall be held

within four months from the effective date of this Compact.

ARTICLE IX

(a) No State shall deny the right of the United States of America

and. subject to the conditions hereinafter contained. no State shall

deny the right of another signatory State. any person. or entity of any

signatory State to acquire rights to the use of water, or to construct

or participate in the construction and use of diversion works and

storage reservoirs with appurtenant works. canals and conduits in

one State for the purpose of diverting. conveying. storing. regulating

and releasing water to satisfy the provisions of the Colorado River

Compact relating to the obligation of the States of the Upper Division

to make deliveries of water at Lee Ferry. or for the purpose of

diverting. conveying. storing or regulating water in an upper signatory

State for consumptive use in a lower signatory State. when such use is

within the apportionment to such lower State made by this Compact.

Such rights shall be subject to the rights of water users, in a State

in which such reservoir or works are located. to receive and use water.

the use of which is within the apportiorunent to such State by this

Compact.
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(b) Any signatory State, any person or any entity of any

signatory State shall have the right to acquire such property rights

as are necessary to the use of water m conformity with this Compact

in any other signatory State by donation, purchase or through the

exercise of the power of eminent domain. Any signatory State, upon

the written request of the Governor of any other signatory State, for

the benefit of whose water users property is to be acquired in the

State to which such written request is made, shall proceed expedi

tiously to acquire the deSired property either by purchase at a pTlce

satisfactory to the requesting State, or, if such purchase cannot be

made, then through the exercise of its power of eminent domain and

shall convey such property to the requesting State or such entity as

may be designated by the requesting State; provided, that all costs of

acquisition and expenses of every kind and nature whatsoever incurred

in obtaining the requested property shall be paid by the requesting

State at the time and in the manner prescribed by tl-t.e State requested

to acquire the property.

(c) Should any facility be constructed in a signatory State by

and for the benefit of another signatory State or States or the water

users thereof. as above provided, the construction, repair, replace

ment, maintenance and operation of such faCility shall be subject to

the laws of the State in which the facility is located. except that, in

the case of a reservoir constructed in one State for the benefit of

another State or States, the water administration officials of the State
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in which "be facihty is located shall permit the storage and release

of any water which. as determined by findings of the Comrmssion,

falls within the apportionment of the State or States for whose benefit

the facihty is constructed. In the case of a regulating reservoir for

the joint benefit of all States in malung Lee Ferry deliveries. the water

administration officials of the State in which the facility is located, in

permitting the storage and release of water, shall comply with the find

ings and orders of the Commission.

(d) In the event property is acquired by a signatory State in

another signatory State for the use and benefit of the former, the users

of water made available by such facilities, as a condition precedent to

the use thereof, shall pay to the political subdivisions of the State in

which such works are located, each and every year during which such

rights are enjoyed for such purposes, a sum of money equivalent to the

average annual amount of taxes levied and assessed against the land

and improvements thereon during the ten years preceding the ac

quisition of such land. Said payments shall be in full reimbursement

for the loss of taxes in such political subdivisions of the State, and

in lieu of any and all ta x es on said property, improvements and rights.

The signatory States reconunend to the President and the Congress

that, in the event the United States of America shall acquire property

in one of the signatory States for the benefit of another signatory State,

or its water users, provision be made for like payment in reimburse

ment of loss of taxes.
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ARTICLE X

(a) The signatory States recognize La Plata River Compact

entered into between the States of Colorado and New Mexico. dated

November 27, 1922. approved by the Congress on January 29. 192.5

(43 Stat. 796). and this Compact shall not alfeet the apportionment

therein made.

(b) All consumptive use of water of La Plata River and its

tributaries shall be charged under the apportionment of Artlcle ill

hereof to the State in which the use is made; provided. that con

sumptive use incident to the diversion. impounding or conveyance of

water in one State for use in the other shall be charged to the latter

State.

ARTICLE XI

Subject to the provisions of this Compact. the consumptive use

of the water of the Little Snake River and its tributaries is hereby

apportioned between the States of Colorado and Wyoming in such

quantities as shall result from the application of the following prin

ciples and procedures:

(a) Water used under rights existing prior to the signing

of this Compact.

(1) Water diverted from any tributary of the Little

Snake River or from the main stem of the Little

Snake River above a point one hundred feet

below the confluence of Savery Creek and the Little

-17-

Appendix 3:  Upper Colorado River Basin Compact (1948)

A-34



Snake River shall be adffi.lnistered without re

gard 10 rlghls covering the diversion of water

from any down-stream points.

(2) Water diverted from the main stem of the Little

Snake River below a point one hundred feet below

the confluence of Savery Creek and the Little Snake

River shall be administered on the basis of an

interstate priority schedule prepared by the

Cornm.ission in conformity with priority dates

established by the laws of the respective States.

(b) Water used under rights initiated subsequent to the signing

of this Compact.

(1) Direct flow diversions shall be so administered that,

in time of shortage, the curtailment of use on each acre

oC land irrigated thereunder shall be as nearly equal as

may be possible in both of the States.

(2) The storage of water by projects located in either

State. whether of supplemental supply or of water

used to irrigate land not irrigated at the date of the

signing of this Compact, shall be so administered

that in times of water shortage the curtailment of

storage of water available for each acre of land

irngated thereunder shall be as nearly equal as may

be possible in both States.
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(c) Water ust.'s under the apportlorunent made by this

Article shall be 10 accordance with the pnnclple that benefiCial

use shall be the ba~ls, measure and hmit o( the right to use.

(d) The Slates of Colorado and Wyommg earh assent to

diverSions and storage of water in one Stale (or use In the other

State, subject to comphance with Arucle IX of thi.s Compact.

(e) In the event of the importation of water 1.0 the Little

Snake RiveT Basin from any other river basm, the Stale making the

importation shall have the exclusive use of such Imported water un

less by wntten agreement, made by the representatives of the States

of Colorado and Wyoming on the Commission, It is otherwise provided.

(f) Water use projects iNhated after the signing of thiS

Compact. to the greatest extent possible, shall permit the full use

witbm the Basin in the most feasible manner of the waters of the

Little Snake River and its tnbutarles. Without regard to the stale line;

and, so far as is practicable, shall result 10 an equal dIVision between

the States of the use of water not used under rights existing prior to thp

signing of this Compact.

(g) All consumptive use of the waters of the LIttle Snake River

and Its tributaries shall be charged under the apportlorunent of ATtide

III hereof to the State in which the use is made; provided. that con

sumptive use Incident to the diversion, impounding or conveyance of

water in one State for use In the other shall be charged La the latter

Stat.e.
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ARTICLE XII

Subject to the provislons of this Compact. the consumptlve USf"

of the waters of Henry's Fork. a t.rlbutary of Green River onginating

in the State of Utah and flowing into the State of Wyoming and thence

into the Green River m the State of Utah; Beaver Creek, originatmg in

the State of Utah and flowing into Henry' s Fork in the State of Wyoming;

Burnt Fork, a tributary of Henry's Fork, originating in the State of Utah

and flowing mto Henry's Fork in the State of Wyoming; Birch Creek, a

tributary of Henry's Fork originating in the State of Utah and flowing

into Henry's Fork in the State of Wyoming; and Sheep Creek, a trib

utary of Green River in the State of Utah, and their tributaries. are

hereby apportioned between the States of Utah and Wyoming in such

quantities as will result from the application of the following prin

ciples and procedures:

(a) Waters used under rights existing prior to the signing of

this Compact.

Waters diverted from Henry's Fork, Beaver Creek, Burnt

Fork, Birch Creek and their tributaries. shall be adIninistered without

regard to the state line on the basis of an interstate priority schedule

to be prepared by the States affected and approved by the Commission

in conformity with the actual priority of right of use, the water re

quirements of the land irrigated and the acreage irrigated in connection

therewith.

(b) Waters used under rights from Henry's Fork, Beaver

Creek. Burnt Fork. Birch Creek and their tributaries, initiated after
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the sigmng of this Compaci. shall be divided fifty percent to the Stale

of Wyommg and fifty percent to the State of Utah and each Stale may

use satd waters as and where lt deems advisable.

(c) The State of Wyoming assents to the exclusive use by the

Slate of Utah of the water of Sheep Creek, except that the lands. if any,

presently Irrigated in the State of WyomlOg from the water of Sheep

Creek shall be supplied with water from Sheep Creek In order of

priorlty and 10 such quanhbes as are in conformity with the laws of

the State of Utah.

(d) In the event of the unportation of water to Henry's Fork,

or any of its tributaries, from any other river basin. the State making

the Importation shall have the exclusive use of such Imported water

unless by written agreement made by the representatives of the Stat.es

of Utah and Wyoming on the Commission, it is otherwise provided.

(e) All conswnptive use of waters of Henry's Fork. Beaver

Creek, Burnt Fork, Birch Creek, Sheep Creek. and their trlbutaries

shall be charged under the apportionment of Article III hereof to the

State in which the use is made; provided. that consumptive use inCiden

to the diversion, impounding or conveyance of water in one State for

use in the other shall be charged to the latter State.

(f) The States of Utah and Wyoming each assent to the diver

sion and storage of water in one State for use in the other State, sub

ject to compliance with Article IX of this Compact. It shall be the

duty of the water administrative offiCials of the State where the

t
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water 1S stored to release said slored water La thl? other Slate upon

demand. If either the State oC Utah or the Statf" of WyomtnR shall

construct a reservoir in the other Stale for u~e In its own StaLe. the

water users of the State in which said facilihes are constructed may

purchase at cost a portion oC the capacity of said reservoir sufficient

for the irngahon of their lands thereunder.

(g) In order to measure the flow of water diverted. each

State shall cause sUltable measuring devices to be constructed.

maintained and operated at or near the point of diversion into each

ditch.

(h) The State Engineers of the two States jointly shall ap?oint

a Special Water Commissioner who shall have authority to administer

the water in both States in accordance with the terms of this Article.

The salary and expenses of such Special Water Conunissioner shall

be paid, thirty percent by the State of Utah and seventy percent by the

State of Wyoming.

ARTICLE XlII

Subject to the provisions of this Compact. the rights to the

consumptive use of the water of the Yampa River. a tributary entering

the Green River in the State of Colorado, are hereby apportioned be

tween the States of Colorado and Utah in accordance with the follow

ing principles:

(a) The State of Colorado will not cause the now of the Yampa

River at the Maybell Gaging Station to be depleted below an aggregate
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of 5.000,000 acre-feet for any period of ten consecutive years

reckoned in continuing progressive series beginning with the first day

of October next succeeding the ratification and approval of this Compact

In the event any diversion is made from the Yampa River or from

t.ributanes entering the Yampa River above the Maybell Gaging Station

fOT the benefit of any water use project in the State of Utah. then the

gross amount of all such diversions for use in the State of Utah. less

any returns from such diversions to the River above Maybell. shall

be added to the actual flow at the Maybell Gaging Station to determine

the total flow at the Maybell Gaging Station.

(b) All conswnptive use of the waters of the Yampa River and

its tributaries shall be charged under the apportionment of Article III

hereof to the State in which the use is made; provided. that conswnp

tive use incident to the diversion. impounding or conveyance of water

in one State for use in the other shall be charged to the latter State.

ARTICLE XIV

Subject to the provisions of this Compact. the conswnptive

use of the waters of the San Juan River and its tributaries is hereby

apportioned between the States of Colorado and New Mexico as follows:

The State of Colorado agrees to deliver to the State of New

Mexico from the San Juan River and its tributaries which rise in the

State of Colorado a quantity of water which shall be sufficient. to

gether with water originating in the San Juan Basin in the State of

New Mexico, to enable the State of Ne..-. Mexico to make full use of

.
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the water apportioned to the State of New Mexico by Article III

of this Compact, subject, however, to the following:

(a) A first and prior right shall be recognized as to:

(1) All uses of water made in either State at the

time of the signing of this Compact; and

(2) AU uses of water contemplated by projects

authorized. at the time of the signing of this

Compact, under the laws of the United States of

America whether or not such projects are

eventually constructed by the United States of

America or by some other entity.

(b) The State of Colorado assents to diversions and storage of

water in the State of Colorado for use in the State of New Mexico,

subject to compliance with Article IX of this Compact.

(c) The uses of the waters of the San Juan River and any of its

tributaries within either State which are dependent upon a conunon

source of water and which are not covered by (a) hereof, shall in

times of water shortages be reduced in such quantity that the resulting

consUDlptive use in each State will bear the same proportionate relation

to the conswnptive use made in each State during ti.m.es of average

water supply as determined by the Couunission; provided, that any

preferential uses of water to which Indians are entitled under Article

XIX shall be excluded in determining the amount of curtaibnent to be

made under this paragraph.

(d) The curtailment of water use by either State in order to
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make deliveries at Lee Ferry as required by Article IV of this

Compact shall be independent of any and all conditions imposed by

this Article and shall be made by each State. as and when required.

without regard to any provision of this Article.

(e) All consumptive use of the waters of the San Juan River

and its tributaries shall be charged under the apportionment of

Article III hereof to the State in which the use is made; provided.

that consumptive use incident to the diversion, impounding or con

veyance of water in one State for use in the other shall be charged

to the latter State.

ARTICLE XV

(a) Subject to the provisions of the Colorado River Compact

and of this Compact. water of the Upper Colorado River System may

be Unpounded and used for the generation of electrical power. but such

impounding and use shall be subservient to the use and consumption of

such water for agricultural and domestic purposes and shall not in

terfere with or prevent use for such dominant purposes.

(b) The provisions of this Compact shall not apply to or in

terfere with the right or power of any signatory State to regulate

within its boundaries the appropriation. use and control of water.

the consumptive use of which is apportioned and available to such

State by this Compact.
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ARTICLE XVI

The failure of any State to use the water, or any part thereof,

the use of which is apportioned to it under the terms of this Compact,

shall not constitute a relinquishment of the right to such use to the

Lower Basin or to any other State, nor shall it constitute a forfeiture

or abandonment of the right to such use.

ARTICLE XVII

The use of any water now or hereafter iJnported into the

natural drainage basin of the Upper Colorado River System shall

not be charged to any State under the apportionrnent of consumptive

use made by this Compact.

ARTICLE XVIII

(a) The State of Arizona reserves its rights and interests

under the Colorado River Compact as a State of the Lower Division

and as a State of the Lower Basin.

(b) The State of New Mexico and the State of Utah reserve

their respective rights and interests under the Colorado River

Compact as States of the Lower Basin.

ARTICLE XIX

Nothing in this Compact shall be construed as:

(a) Affecting the obligations of the United States of America

to Indian tribes;
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(b) Affecting the obligations of the United States of America

under the Treaty with the United Mexican States (Treaty Series 994);

(c) Affecting any rights or powers of the United States of

America, its agencies or instrumentalities, in or to the waters of the

Upper Colorado River System. or its capacity to acquire rights in and

to the use of said waters;

(d) Subjecting any property of the United States of America,

its agencies or instrumentalities, to taxation by any State or sub 

d1vision thereof, or creating any obligation on thE: part of the United

States of Amenca, 1ts agencies or instrwnentalities. by reason of the

acquisition, construction or operation of any property or works of

whatever kmd, to make any payment to any State or pohtical sub

division thereof, State agency, municipality or entity whatsoever, in

relmbursement for the loss of taxes;

(e) Subjecting any property of the United States of Amenca,

its agencies or instrumentalities. to the laws of any State to an

extent other than the extent to which such laws would apply without

regard to this Compact.

ARTICLE XX

This Compact may be termmated at any time by the unanimous

agreement of the Signatory States. In the event of such termination,

all rights established under 1t shall continue unimpaired.
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ARTICLE XXI

This Compact shall become binding and obligatory when it

shall have been ratified by the legislatures of each of the signatory

States and approved by the Congress of the United States of America.

Notice of ratification by the legislatures of the signatory States

shall be given by the Governor of each signatory State to the Governor

of each of the other signatory States and to the President of the

United States of Am.erica. and the President is hereby requested to

give notice to the Governor of each of the signatory States of approval

by the Congress of the United States of America.
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IN WITNESS WHEREOF, the Commissioners have

executed six counterparts hereof each of which shall be and con-

stitute an original. one of which ·shall be deposited in the archives

of the Department of State of the United States of America, and one

of which shall be forwarded to the Governor of each of the signatory

States.

Done at the City of Santa Fe, State of New Mexico, this 11th

day of C'ctober. 1948.

Charles A. Carson
Conuni . ner for the State of Arizona

Hord H. Stone

c:
Cornm.issioner for the State of Colorado

er
for the State of New M-r_-f-__

Edward H. Watson
Co 85'

. Bishop

~fOrth

Grover A. Giles, Secretary
Approved:

e United States of America
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Decree.

ARIZONA v. CALIFORNIA ET AL.

No.8, Original. Decided June 3, 1963.-Decree entered
March 9, 1964.

Decree carrying into effect this Court's opinion of June 3, 1963, 373
U. S. 546.

IT IS ORDERED, ADJUDGED AND DECREED THAT

I. For purposes of this decree;
(A) "Consumptive use" means diversions from the

stream less such return flow thereto as is available for
consumptive use in the United States or in satisfaction
of the Mexican Treaty obligation;

(B) "Mainstream" means the mainstream of the Colo
rado River downstream from Lee Ferry within the United
States, including the reservoirs thereon;

(C) Consumptive use from the mainstream within a
State shall include all consumptive uses of water of the
mainstream, including water drawn from the mainstream
by underground pumping, and including, but not limited
to, consumptive uses made by persons, by agencies of
that State, and by the United States for the benefit of
Indian reservations and other federal establishments
within the State;

(D) "Regulatory structures controlled by the United
States" refers to Hoover Dam, Davis Dam, Parker Dam,
Headgate Rock Dam, Palo Verde Dam, Imperial Dam,
Laguna Dam and all other dams and works on the
mainstream now or hereafter controlled or operated by
the United States which regulate the flow of water
in the mainstream or the diversion of water from the
mainstream;

(E) "Water controlled by the United States" refers to
the water in Lake Mead, Lake Mohave, Lake Havasu
and all other water in the mainstream below Lee Ferry
and within the United States;

376 U.S.
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(F) "Tributaries" means all stream systems the waters
of which naturally drain into the mainstream of the
Colorado River below Lee Ferry;

(G) "Perfected right" means a water right acquired
in accordance with state law, which right has been exer
cised by the actual diversion of a specific quantity of
water that has been applied to a defined area of land or
to definite municipal or industria.l works, and in addition
shall include water rights created by the reservation of
mainstream water for the use of federal establishments
under federal law whether or not the water has been
applied to beneficial use;

(H) "Present perfected rights" means perfected rights,
as here defined, existing as of June 25, 1929, the effective
date of the Boulder Canyon Project Act;

(1) "Domestic use" shall include the use of water for
household, stock, municipal, mining, milling, industrial,
and other like purposes, but shall exclude the generation
of electrical power;

(J) "Annual" and "Year," except where the context
may otherwise require, refer to calendar years;

(K) Consumptive use of water diverted in one State
for consumptive use in another State shall be treated as
if diverted in the State for whose benefit it is consumed.

II. The United States, its officers, attorneys, agents
and employees be and they are hereby severally enjoined:

(A) From operating regulatory structures controlled
by the United States and from releasing water controlled
by the United States other than in accordance with the
following order of priority:

(1) For river regulation, improvement of navigation,
and flood control;

(2) For irrigation and domestic uses, including the
satisfaction of present perfected rights; and

(3) For power;
Provided,- however, that the United States may release

water in satisfaction of its obligations to the United
720-509 0-55-25
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States of Mexico under the Treaty dated February 3,
1944, without regard to the priorities specified in this
subdivision (A);

(B) From releasing water controlled by the United
States for irrigation and domestic use in the States of
Arizona, California and Nevada, except as follows:

(1) If sufficient mainstream water is available for
release, as determined by the Secretary of the Interior,
to satisfy 7,500,000 acre-feet of annual consumptive use
in the aforesaid three States, then of such 7,500,000 acre
feet of consumptive use, there shall be apportioned
2,800,000 acre-feet for use in Arizona, 4,400,000 acre-feet
for use in California, and 300,000 acre-feet for use in
Nevada;

(2) If sufficient mainstream water is available for
release, as determined by the Secretary of the Interior,
to satisfy annual consumptive use in the aforesaid States
in excess of 7,500,000 acre-feet, such excess consumptive
use is surplus, and 50% thereof shall be apportioned for
use in Arizona and 50% for use in California; provided,
however, that if the United States so contracts with
Nevada1 then 46% of such surplus shall be apportioned
for use in Arizona and 4% for use in Nevada;

(3) If insufficient mainstream water is available for
release, as determined by the Secretary of the Interior1

to satisfy annual consumptive use of 7,500,000 acre-feet in
the aforesaid three States, then the Secretary of the
Interior, after providing for satisfaction of present per
fected rights in the order of their priority dates without
regard to state lines and after consultation with the
parties to major delivery contracts and such representa
tives as the respective States may designate, mayappor
tion the amount remaining available for consumptive use
in such manner as is consistent with the Boulder
Canyon Project Act as interpreted by the opinion of this
Court herein, and with other applicable federal statutes,
but in no event shall more than 4,400,000 acre-feet be
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apportioned for use in California including all present
perfected rights;

(4) Any mainstream water consumptively used within
a State shall be charged to its apportionment, regardless
of the purpose for which it was released;

(5) Notwithstanding the provisions of Paragraphs (1)
through (4) of this subdivision (B), mainstream water
shall be released or delivered to water users (including but
not limited to public and municipal corporations and
other public agencies) in Arizona, California, and Nevada
only pursuant to valid contracts therefor made with such
users by the Secretary of the Interior, pursuant to Sec
tion 5 of the Boulder Canyon Project Act or any other
applicable federal l;ltatute;

(6) If, in anyone year, water apportioned for con
sumptive use in a State will not be consumed in that
State, whether for the reason that delivery contracts for
the full amount of the State's apportionment are not in
effect or that users cannot apply all of such water to
beneficial uses, or for any other reason, nothing in this
decree shall he construed as prohibiting the Secretary of
the Interior from releasing such apportioned but unused
water during such year for consumptive use in the other
States. No rights to the recurrent use of such water
shall accrue by reason of the use thereof;

(C) From applying the provisions of Article 7 Cd) of
the Arizona water delivery contract dated February 9,
1944, and the provisions of Article 5 (a) of the Nevada
water delivery contract dated March 30, 1942, as
amended by the contract dated January 3, 1944, to reduce
the apportionment or delivery of mainstr~am water to
users within the States of Arizona and Nevada by reason
of any uses in such States from the tributaries flowing
therein;

(D) From releasing water controlled by the United
States for. use in the States of Arizona, California, and
Nevada for the benefit of any federal establishment
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named in this subdivision CD) except in accordance with
the allocations made herein; provided, however, that such
release may be made notwithstanding the provisions of
Paragraph (5) of subdivision (B) of this Article; and
provided further that nothing herein shall prohibit the
United States from making future additional reservations
of mainstream water for use in any of such States as may
be authorized by law and subject to present perfected
rights and rights under contracts theretofore made with
water users in such State under Section 5 of the Boulder
Canyon Project Act or any other applicable federal
statute:

(1) The Chemehuevi Indian Reservation in annual
quantities not to exceed (i) 11,340 acre-feet of diversions
from the mainstream or (ii) the quantity of mainstream
water necessary to supply the consumptive use required
for irrigation of 1,900 acres and for the satisfaction of
related uses, whichever of (i) or (ii) is less, with a priority
date of February 2, 1907;

(2) The Cocopah Indian Reservation in annual quan
tities not to exceed (i) 2,744 acre-feet of diversions from
the mainstream or (ii). the quantity of mainstream water
necessary to supply the consumptive use required for
irrigation of 431 acres and for the satisfaction of related
uses, whichever of 0) or Oi) is less, with a priority date
of September 27, 1917;

(3) The Yuma Indian Reservation in annual quanti
ties not to exceed (i) 51,616 acre-feet of diversions from
the mainstream or (ii) the quantity of mainstream water
necessary to supply the consumptive use required for
irrigation of 7,743 acres and for the satisfaction of related
uses, whichever of (i) or (ii) is less, with a priority date
of January 9, 1884;

(4) The Colorado River Indian Reservation in annual
quantities not to exceed (i) 717,148 acre-feet of diversions
from the mainstream or (ii) the quantity of mainstream

Appendix 4:  Arizona v. California, Decree (1964)

A-51



340

ARIZONA v. CALIFORNIA. 345

Decree.

water necessary to supply the consumptive use required
for irrigation of 107,588 acres and for the satisfaction of
related uses, whichever of (i) or (li) is less, with priority
dates of March 3) 1865, for lands reserved by the Act of
March 3, 1865 (13 Stat. 541, 559); November 22, 1873,
for lands reserved by the Executive Order of said date;
November 16, 1874, for lands reserved by the Executive
Order of said date, except as later modified; May 15,
1876, for lands reserved by the Executive Order of said
date; November 22, 1915, for lands reserved by the
Executive Order of said date;

(5) The Fort Mohave Indian Reservation in annual
quantities not to exceed (i) 122,648 acre-feet of diversions
from the mainstream or (ii) the quantity of mainstream
water necessary to supply the consumptive use required
for irrigation of 18,974 acres and for the satisfaction of
related uses, whichever of (i) or (ii) is less, and, subject
to the next succeeding proviso, with priority dates of
September 19, 1890, for lands transferred by the Execu
tive Order of said date; February 2, 1911, for lands re
served by the Executive Order of said date; provided,
however, that lands conveyed to the State of California
pursuant to the Swamp Land Act [9 Stat. 519 (1850)]
as well as any accretions thereto to which the owners
of such land may be entitled, and lands patented to the
Southern Pacific Railroad pursuant to the Act of July
27, 1866 (14 Stat. 292), shall not be included as irrigable
acreage within the Reservation and that the above speci
fied diversion requirement shall be reduced by 6.4 acre
feet per acre of such land that is irrigable; provided that
the quantities fixed in this paragraph and paragraph (4)
shall be subject to appropriate adjustment by agreement
or decree of this Court in the event that the boundaries
of the respective reservations are finally determined;

(6) The Lake Mead National Recreation Area in
annual quaJ..ltities reasonably necessary to fulfill the pur-
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poses of the Recreation Area, with priority dates of
May 3, 1929, for lands reserved by the Executive Order
of said date (No. 5105), and April 25, 1930, for lands
reserved by the Executive Order of said date (No. 5339);

(7) The Havasu Lake National Wildlife Refuge in
annual quantities reasonably necessary to fulfill the pur
poses of the Refuge, not to exceed (i) 41,839 acre-feet of
water diverted from the mainstream or (ii) 37,339 acre
feet of consumptive use of mainstream water, whichever
of (i) or (ii) is less, with a priority date of January 22,
1941, for lands reserved by the Executive Order of said
date (No. 8647), and a priority date of February 11, 1949,
for land reserved by the Public Land Order of said date
(No. 559);

(8) The Imperial National Wildlife Refuge in annual
quantities reasonably necessary to fulfill the purposes of
the Refuge not to exceed (i) 28,000 acre-feet of water
diverted from the mainstream or (ii) 23,000 acre-feet of
consumptive use of mainstream water, whichever of (i)
or (ii) is less, with a priority date of February 14, 1941;

(9) Boulder City, Nevada, as authorized by the Act
of September 2, 1958, 72 Stat. 1726, with a priority date
of May 15, 1931;

Provided, further, that consumptive uses from the
mainstream for the benefit of the above-named federal
establishments shall, except as necessary to satisfy present
perfected rights in the order of their priority dates with
out regard to state lines, be satisfied only out of water
available, as provided in subdivision (B) of this Article,
to each State wherein such uses occur and subject to, in
the case of each reservation, such rights as have been
created prior to the establishment of such reservation by
contracts executed under Section 5 of the Boulder Canyon
Project Act or any other applicable federal statute.

III. The States of Arizona, California and Nevada,
Palo Verde Irrigation District, Imperial Irrigation Dis
trict, Coachella Valley County Water District, Metro-
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politan Water District of Southern California, City of
Los Angeles, City of San Diego, and County of San
Diego, and all other users of water from the mainstream
in said States, their officers, attorneys, agents and em
ployees, be and they are hereby severally enjoined:

(A) From interfering with the m~nagement and oper
ation, in conformity with Article II of this decree, of
regulatory structures Controlled by the United States;

(B) From interfering with or pur.porting to authorize
the interference with releases and .deliveries, in con
formity with Article II of this decree, of water controlled
by the United States;

(C) From diverting or purporting to authorize the
diversion of water from the mainstream the diversion of
which has not been authorized by the United States for
use in the respective States; provided, however, that no
party named in this Article and no other user of water
in said States shall divert or purport to authorize the
diversion of water from the mainstream the diversion of
which has not been authorized by the United States for its
particular use;

(D) From consuming or purporting to authorize the
consumptive use of water from the mainstream in excess
of the quantities permitted under Article II of this decree.

IV. The State of New Mexico, its officers, attorneys,
agents and employees, be and they are after four years
from the date of this decree hereby severally enjoined:

(A) From diverting or permitting the diversion of
water from San Simon Creek, its tributaries and under
ground water sources for the irrigation of more than a
total of 2,900 acres during anyone year, and from exceed
ing a total consumptive use of such water, for whatever
purpose, of 72,000 acre-feet during any period of ten con
secutive years; and from exceeding a total consumptive
use of such water, for whatever purpose, of 8,220 acre
feet during anyone year;
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(B) From diverting or permitting the diversion of
water from the San Francisco River, its tributaries and
underground water sources for the irrigation within each
of the following areas of more than the following number
of acres during anyone year:

Luna Area. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 225
Apache Creek-Aragon Area. . . . .. . . . .. . .. . . ... . . . . 316
Reserve Area................................... 725
Glenwood Area. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1, 003

and from exceeding a total consumptive use of such water
for whatever purpose, of 31,870 acre-feet during any
period of ten consecutive years; and from exceeding a
total consumptive use of such water, for whatever pur
pose, of 4,112 acre-feet during anyone year;

(C) From diverting or permitting the diversion of
water from the Gila River, its tributaries (exclusive of
the San Francisco River and San Simon Creek and their
tributaries) and underground water sources for the irri
gation within each of the following areas of more than
the following number of acres during anyone year:

Upper Gila Area. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 287
Cliff-Gila and Buckhorn-Duck Creek Area 5,314
Red Rock Area................................. I, 456

and from exceeding.a total consumptive use of such water
(exclusive of uses in Virden Valley, New Mexico), for
whatever purpose, of 136,620 acre-feet during any period
of ten consecutive years; and from exceeding a total Con
sumptive use of such water (exclusive of uses in Virden
Valley, New l\1exico), for whatever purpose, of 15,895
acre-feet during anyone year;

(D) From diverting or permitting the diversion of
water from the Gila River and its underground water
sources in the Virden Valley, New Mexico, except for use
on lands determined to have the right to the use of such
water by the decree entered by the United States District
Court for the District of Arizona on June 29, 1935, in
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United States v. Gila Valley Irrigation District et al.
(Globe Equity No. 59) (herein referred to as the Gila
Decree), and except pursuant to and in accordance with
the terms and provisions of the Gila Decree; provided,
however, that:

(1) This decree shall not enjoin the use of underground
water on any of the following lands:

Owner Subdlvlston and Legal sec. Twp. Rng. Acre-
Description age

---- -
Marvin Arnett and J. c. Part Lot 3_. __ ._. ___._.__ ... _... 6 198 21W 33.84

Part LotO'Dell. 4. __ • ___ • ___ .~_________ 6 19S 21W 52.33
NW~SW~ __• __________ •_______ 5 198 21W 38.36
SW~BW~- __ •____ ._._____ ••••• 5 198 21W 39. 80
Part Lot L _____________________ 7 19B 21W 50. ~
NW~NW~ _• _______. __ •___ . ___ 8 19S 21W 38. 03

RIch· 8W~NE~ ____._.______________Hyrum M. Pace, Ray 12 198 21W 8. 00
.•• __________________ardson, Harry Day and 8W~NE~ 12 198 21W 15. 00

N. O. Pace, Est. BE~NE~ __ .. __________..__._._ 12 198 21W 7. 00
C. C. MartIn ._••_ S. part BE~SW~SE~--------- 1 193 21W 0.93

W~W~W~NE~NEJ4- . ______ 12 198 21W 0.51
NVV7.(N~~------------- •• ---••• 12 19S 21W 18. 01

A. E. Jacobson __ ._._. _ SVV part Lot L .. _._.. __ . _______ 6 19S 21W 11. 58
W. LeRoss Jones • ~. Central pert: E~E~E~ 12 198 21W O. 70

NW7.(NW~.

SW part N~~NW~---•.-- .... 12 19S 21W 8. 93
N. Central part: N~N.~NW~ 12 198 21W 0.51

SE3t4NW7.(.
Conrl\d and James R. Don N~N~N~SE~-.------------.- 18 198 20W 8.00

aldson.
James D. FreestQne • __ Part W~NW~----------------- 33 188 21W 7. 79
Virgil W. Jones~ ....._ N~SE~NW~; 8E~NE7.( 12 19S 21W 7.40

NW7.(.
Darrell Brooks_ ... _ SE~SW~ ______________________ 32 188 21W 6. 15
Floyd Jones. • Part N~S~~NE~.---·--------- 13 198 21W 4.00

Part NW~SW~NW~-______ ._ 18 19S 20W 1. 70
L. M. Hatch ..... • 8VV~8W~_.- __•_____ •.•.•_____ 32 188 21W 4.40

Virden Townslte______________._ .. -- ... -- .....-... --_. --- 3. 00
Carl M. Donaldson_ .. .- _ SW7.(SE~ __ --._ •. ____ ._ •• __ •••. 12 198 21W 3.40
Mack Johnson • . __ . _ Part NW~NW~NE~_________ 10 198 21W 2.80

Part NE~NW~NE~.--••- .. -- 10 198 21W O.:JO
Part N~N}iS}iNW~NElf-.-- 10 19B 21W o. 10

Chris Dot!__ ._._•.. _ 8E~S~~; SW7.(8E~-----.--.- 3 198 21W
NW~NE~; NE7.(NEX_______ }2.6610 19B 21W

Roy A. Johnson_.~. _ NE~SE~SE~. _________ •••• _•• 4 198 21W l.0ll
Ivan and Antone Thygerson_ NEY4SE~SE~_________________ 32 18S 21W 1.00
John W. Bonlne __ •• _ SW~BE~SW~- _.. ______ ._ ••• _ 34 188 21W 1.00
Marton K. Mortenson. _ SW~8W~8E~_ ..••___________ 33 18S 21W

--
1.00

Total. __ • • ._•••• •• •••• • SIlO. 81
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or on lands or for other uses in the Virden Valley to which
such use may be transferred or substituted on retirement
from irrigation of any of said specifically described lands,
up to a maximum total consumptive use of such water of
838.2 acre-feet per annum, unless and until such uses are
adjudged by a' court of competent jurisdiction to be an
infringement or impairment of rights confirmed by the
Gila Decree; and

(2) This decree shall not prohibit domestic use of water
from the Gila River and its underground water sources
on lands with rights confirmed by the Gila Decree, or on
farmsteads located adjacent to said lands, or in the Virden
Townsite, up to a total consumptive use of 265 acre-feet
per annum in addition to the uses confirmed by the Gila
Decree, unless and until such use is adjudged by a court
of competent jurisdiction to be an infringement or impair
ment of rights confirmed by the Gila Decree;

(E) Provided, however, that nothing iIi this Article IV
shall be construed to affect rights as between individual
water users in the State of New Mexico; nor shall any
thing in this Article be construed to affect possible supe
rior rights of the United States asserted on behalf of
National Forests, Parks, Memorials, Monuments and
lands administered by the Bureau of Land Management;
and provided further that in addition to the diversions
authorized herein the United States has the right to divert
water from the mainstream of the Gila and San Fran
cisco Rivers in quantities reasonably necessary to fulfill
the purposes of the Gila National Forest with priority
dates as of the date of withdrawal for forest purposes of
each area of the forest within which the water is used;

(F) Provided, further, that no diversion from a stream
authorized in Article IV (A) through (D) may be trans
ferred to any of the other streams, nor may any use for
irrigation purposes within any area on one of the streams
be transferred for use for irrigation purposes to any other
area on that stream.

Appendix 4:  Arizona v. California, Decree (1964)
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V. The United States shall prepare and maintain, or
provide for the preparation and maintenance of, and shall
make available, annually and at such shorter intervals
as the Secretary of the Interior shall deem necessary or
advisable, for inspection by interested persons at all
reasonable times and at a reasonable place or places,
complete, detailed and accurate records of:

(A) Releases of water through regulatory structures
controlled by the United States;

(B) Diversions of water from the mainstream, return
flow of such water to the stream as is available for con
sumptive use in the United States or in satisfaction of
the Mexican Treaty obligation, and consumptive use of
such water. These quantities shall be stated separately
as to each diverter from the mainstream, each point of
diversion, and each of the States of Arizona, California
and Nevada;

.(C) Releases of mainstream water pursuant to orders
therefor but not diverted by the party ordering the same,
and the quantity of such water delivered to Mexico in
satisfaction of the Mexican Treaty or diverted' by others
in satisfaction of rights decreed herein. These quantities
shall be stated separately as to each diverter from the
mainstream, each point of diversion, and each of the
States of Arizona, California and Nevada;

(D) Deliveries to Mexico of water in satisfaction of
the obligations of Part III of the Treaty of February 3,
1944, and, separately stated, water passing to Mexico in
excess of treaty requirements;

(E) Diversions of water from the mainstream of the
Gila and San Francisco Rivers and the consumptive use
of such water, for the benefit of the Gila National Forest.

VI. Within two years from the date of this decree, the
States of Arizona, California, and Nevada shall furnish
to this Court and to the Secretary of the Interior a list
of the presev.t perfected rights, with their claimed priority
dates, in waters of the mainstream within each State,
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respectively, in terms of consumptive use, except those
relating to federal establishments. Any named party to
this proceeding may present its claim of present perfected
rights or its opposition to the claims of others. The Sec
retary of the Interior shall supply similar information,
within a similar period of time, with respect to the claims
of the United States to present perfected rights within
each State. If the parties and the Secretary of the
Interior are unable at that time to agree on the present
perfected rights to the use of mainstream water in each
State, and their priority dates, any party may apply to
the Court for the determination of such rights by the
Court.

VII. The State of New Mexico shall, within four years
from the date of this decree, prepare and maintain, or
provide for the preparation and maintenance of, and shall
annually thereafter make available for inspection at all
reasonable times and at a reasonable place or places,
complete, detailed and accurate records of:

(A) The acreages of all lands in New Mexico irri
gated each year from the Gila River, the San Francisco
River, San Simon Creek, and their tributaries and all of
their underground water sources, stated by legal descrip
tion and component acreages and separately as to each of
the areas designated in Article IV of this decree and as
to each of the three streams;

(B) Annual diversions and consumptive uses of water
in New Mexico, frOln the Gila River, the San Fr~ncisco

River, San Simon Creek, and their tributaries and all
their underground water sources, stated separately as to
each of the three streams.

VIII. This decree shall not affect:
(A) The relative rights inter sese of water users within

anyone of the States, except as otherwise specifically
provided herein;

Appendix 4:  Arizona v. California, Decree (1964)

A-59



340

ARIZONA v. CALIFORNIA. 353

Decree.

(B) The rights or priorities to water in any of the
Lower Basin tributaries of the Colorado River in the
States of Arizona, California, Nevada, New Mexico and
Utah except the Gila River System;

(C) The rights or priorities, except as specific provi
sion is made herein, of any Indian Reservation, National
Forest, Park, Recreation Area, Monument or Memorial,
or other lands of the United States;

(D) Any issue of interpretation of the Colorado River
Compact.

IX. Any of the parties may apply at the foot of this
decree for its amendment or for further relief. The
Court retains jurisdiction of this suit for the purpose of
any order, direction, or modification of the decree, or any
supplementary decree, that may at any time be deemed
proper in relation to the subject matter in controversy.

MR. JUSTICE DOUGLAS dissents.

MR. JUSTICE HARLAN and MR. JUSTICE STEWART dissent
to the extent that the decree conflicts with the views
expressed in the dissenting opinion of MR. JUSTICE
HARLAN, 373 U. S. 546, 603.

THE .CHIEF JUSTICE took no part in the consideration
or decision of this case.
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ARIZONA v. CALIFORNIA et al. 

on bill of complaint 

No. 8, Orig. Decided June 3, 1963—Decree entered March 9, 1964— 

Amended decree entered February 28, 1966—Decided and sup- 


plemental decree entered January 9, 1979—Decided March 

30, 1983—Second supplemental decree entered April 


16, 1984—Decided June 19, 2000—Supplemental 

decree entered October 10, 2000—Consolidated 


decree entered March 27, 2006 


Supplemental decree entered. 
Opinion reported: 373 U. S. 546; decree reported: 376 U. S. 340; amended 

decree reported: 383 U. S. 268; opinion and supplemental decree re
ported: 439 U. S. 419; opinion reported: 460 U. S. 605; second supple
mental decree reported: 466 U. S. 144; opinion reported: 530 U. S. 392; 
supplemental decree reported: 531 U. S. 1. 

The final settlement agreements are approved, the joint 
motion for entry of decree is granted, and the proposed con
solidated decree is entered. Frank J. McGarr, Esq., of 
Downers Grove, Illinois, the Special Master in this case, is 
hereby discharged with the thanks of the Court. 

CONSOLIDATED DECREE 

On January 19, 1953, the Court granted the State of Ari
zona leave to file a bill of complaint against the State of 
California and seven of its public agencies, Palo Verde Irri
gation District, Imperial Irrigation District, Coachella 
Valley County Water District, Metropolitan Water District 
of Southern California, City of Los Angeles, City of San 
Diego, and County of San Diego. 344 U. S. 919. The 
United States and the State of Nevada intervened. 344 
U. S. 919 (1953) (intervention by the United States); 347 U. S. 
985 (1954) (intervention by Nevada). The State of New 
Mexico and the State of Utah were joined as parties. 350 
U. S. 114, 115 (1955). The Court referred the case to George 
I. Haight, Esquire, and upon his death to Simon H. Rifkind, 
Esquire, as Special Master. 347 U. S. 986 (1954); 350 U. S. 
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812 (1955). On January 16, 1961, the Court received and 
ordered filed the report of Special Master Rifkind. 364 U. S. 
940. On June 3, 1963, the Court filed an opinion in the case, 
373 U. S. 546, and on March 9, 1964, the Court entered a 
decree in the case. 376 U. S. 340. 

On February 28, 1966, the Court granted the joint motion 
of the parties to amend Article VI of the decree, and so 
amended Article VI to extend the time for submission of lists 
of present perfected rights. 383 U. S. 268. 

On January 9, 1979, the Court filed an opinion granting the 
joint motion for entry of a supplemental decree, entered a 
supplemental decree, denied in part the motion to intervene 
of the Fort Mojave Indian Tribe, and otherwise referred the 
case and the motions to intervene of the Fort Mojave Indian 
Tribe and the Colorado River Indian Tribes, et al., to Judge 
Elbert Tuttle as Special Master. 439 U. S. 419, 437. On 
April 5, 1982, the Court received and ordered filed the report 
of Special Master Tuttle. 456 U. S. 912. On March 30, 1983, 
the Court filed an opinion rendering a decision on the several 
exceptions to the report of the Special Master, approving 
the recommendation that the Fort Mojave Indian Tribe, the 
Chemehuevi Indian Tribe, the Colorado River Indian Tribes, 
the Quechan Tribe, and the Cocopah Indian Tribe be permit
ted to intervene, and approving some of his further recom
mendations and disapproving others, 460 U. S. 605, 609, 615. 
On April 16, 1984, the Court entered a second supplemental 
decree implementing that decision. 466 U. S. 144. 

On October 10, 1989, the Court granted the motion of the 
state parties to reopen the decree to determine the disputed 
boundary claims with respect to the Fort Mojave, Colorado 
River, and Fort Yuma Indian Reservations. 493 U. S. 886. 
The case was referred to Robert B. McKay, Esquire, and 
upon his death to Frank McGarr, Esquire, as Special Master. 
493 U. S. 971 (1989); 498 U. S. 964 (1990). On October 4, 
1999, the Court received and ordered filed the report of Spe
cial Master McGarr. 528 U. S. 803. On June 19, 2000, the 
Court filed an opinion rendering a decision on the several 



152 ARIZONA v. CALIFORNIA 

Decree 

exceptions to the report of the Special Master, approving the 
settlements of the parties with respect to the Fort Mojave 
and Colorado River Indian Reservations and remanding the 
case to the Special Master with respect to the Fort Yuma 
Indian Reservation. 530 U. S. 392, 418, 419–420. On Octo
ber 10, 2000, the Court entered a supplemental decree. 531 
U. S. 1. 

On June 14, 2005, Special Master McGarr submitted his 
report recommending approval of the settlements of the fed
eral reserved water rights claim with respect to the Fort 
Yuma Indian Reservation and a proposed supplemental de
cree to implement those settlements. 

The State of Arizona, the State of California, the Metro
politan Water District of Southern California, Coachella Val
ley Water District, the United States, and the Quechan 
Tribe, at the direction of the Court, have filed a joint motion 
to enter a consolidated decree. 

This decree consolidates the substantive provisions of the 
decrees previously entered in this action at 376 U. S. 340 
(1964), 383 U. S. 268 (1966), 439 U. S. 419 (1979), 466 U. S. 144 
(1984), and 531 U. S. 1 (2000), implements the settlements of 
the federal reserved water rights claim for the Fort Yuma 
Indian Reservation, which the Court has approved this date, 
and reflects changes in the names of certain parties and In
dian reservations. This decree is entered in order to pro
vide a single convenient reference to ascertain the rights and 
obligations of the parties adjudicated in this original pro
ceeding, and reflects only the incremental changes in the 
original 1964 decree by subsequent decrees and the settle
ments of the federal reserved water rights claim for the Fort 
Yuma Indian Reservation. 

Accordingly, 

IT IS ORDERED, ADJUDGED, AND DECREED 

Except where the text of this decree differs from the pre
vious decrees, this decree does not vacate the previous de
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crees nor alter any of their substantive provisions, and all 
mandates, injunctions, obligations, privileges, and require
ments of this decree are deemed to remain effective as of the 
date of their respective entry in the prior decrees. Entry 
of this decree shall not affect the validity or effect of, nor 
affect any right or obligation under, any existing statute, 
regulation, policy, administrative order, contract, or judicial 
decision or judgment in other actions that references any of 
the previous decrees, and any such reference shall be con
strued as a reference to the congruent provisions of this 
decree. 

I. For purposes of this decree: 

(A) “Consumptive use” means diversions from the stream 
less such return flow thereto as is available for consumptive 
use in the United States or in satisfaction of the Mexican 
Treaty obligation; 

(B) “Mainstream” means the mainstream of the Colorado 
River downstream from Lee Ferry within the United States, 
including the reservoirs thereon; 

(C) Consumptive use from the mainstream within a State 
shall include all consumptive uses of water of the main
stream, including water drawn from the mainstream by 
underground pumping, and including, but not limited to, con
sumptive uses made by persons, by agencies of that State, 
and by the United States for the benefit of Indian reserva
tions and other federal establishments within the State; 

(D) “Regulatory structures controlled by the United 
States” refers to Hoover Dam, Davis Dam, Parker Dam, 
Headgate Rock Dam, Palo Verde Dam, Imperial Dam, La
guna Dam, and all other dams and works on the mainstream 
now or hereafter controlled or operated by the United States 
which regulate the flow of water in the mainstream or the 
diversion of water from the mainstream; 

(E) “Water controlled by the United States” refers to the 
water in Lake Mead, Lake Mohave, Lake Havasu, and all 
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other water in the mainstream below Lee Ferry and within 
the United States; 

(F) “Tributaries” means all stream systems the waters of 
which naturally drain into the mainstream of the Colorado 
River below Lee Ferry; 

(G) “Perfected right” means a water right acquired in ac
cordance with state law, which right has been exercised by 
the actual diversion of a specific quantity of water that has 
been applied to a defined area of land or to definite municipal 
or industrial works, and in addition shall include water rights 
created by the reservation of mainstream water for the use 
of federal establishments under federal law whether or not 
the water has been applied to beneficial use; 

(H) “Present perfected rights” means perfected rights, as 
here defined, existing as of June 25, 1929, the effective date 
of the Boulder Canyon Project Act; 

(I) “Domestic use” shall include the use of water for 
household, stock, municipal, mining, milling, industrial, and 
other like purposes, but shall exclude the generation of elec
trical power; 

(J) “Annual” and “Year,” except where the context may 
otherwise require, refer to calendar years; 

(K) Consumptive use of water diverted in one State for 
consumptive use in another State shall be treated as if di
verted in the State for whose benefit it is consumed. 

II. The United States, its officers, attorneys, agents and em
ployees be and they are hereby severally enjoined: 

(A) From operating regulatory structures controlled by 
the United States and from releasing water controlled by the 
United States other than in accordance with the following 
order of priority: 

(1) For river regulation, improvement of navigation, 
and flood control; 

(2) For irrigation and domestic uses, including the 
satisfaction of present perfected rights; and 
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(3) For power; 

Provided, however, that the United States may re
lease water in satisfaction of its obligations to the United 
States of Mexico under the Treaty dated February 3, 1944, 
without regard to the priorities specified in this subdi
vision (A); 

(B) From releasing water controlled by the United States 
for irrigation and domestic use in the States of Arizona, Cali
fornia, and Nevada, except as follows: 

(1) If sufficient mainstream water is available for re
lease, as determined by the Secretary of the Interior, to 
satisfy 7,500,000 acre-feet of annual consumptive use in 
the aforesaid three States, then of such 7,500,000 acre-
feet of consumptive use, there shall be apportioned 
2,800,000 acre-feet for use in Arizona, 4,400,000 acre-feet 
for use in California, and 300,000 acre-feet for use in 
Nevada; 

(2) If sufficient mainstream water is available for re
lease, as determined by the Secretary of the Interior, to 
satisfy annual consumptive use in the aforesaid States 
in excess of 7,500,000 acre-feet, such excess consumptive 
use is surplus, and 50% thereof shall be apportioned for 
use in Arizona and 50% for use in California; provided, 
however, that if the United States so contracts with Ne
vada, then 46% of such surplus shall be apportioned for 
use in Arizona and 4% for use in Nevada; 

(3) If insufficient mainstream water is available for 
release, as determined by the Secretary of the Interior, 
to satisfy annual consumptive use of 7,500,000 acre-feet 
in the aforesaid three States, then the Secretary of the 
Interior, after providing for satisfaction of present 
perfected rights in the order of their priority dates with
out regard to state lines and after consultation with the 
parties to major delivery contracts and such representa
tives as the respective States may designate, may ap
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portion the amount remaining available for consumptive 
use in such manner as is consistent with the Boulder 
Canyon Project Act as interpreted by the opinion of this 
Court herein, and with other applicable federal statutes, 
but in no event shall more than 4,400,000 acre-feet be 
apportioned for use in California including all present 
perfected rights; 

(4) Any mainstream water consumptively used within 
a State shall be charged to its apportionment, regardless 
of the purpose for which it was released; 

(5) Notwithstanding the provisions of Paragraphs 
(1) through (4) of this subdivision (B), mainstream water 
shall be released or delivered to water users (including 
but not limited to public and municipal corporations and 
other public agencies) in Arizona, California, and Ne
vada only pursuant to valid contracts therefor made 
with such users by the Secretary of the Interior, pursu
ant to Section 5 of the Boulder Canyon Project Act or 
any other applicable federal statute; 

(6) If, in any one year, water apportioned for con
sumptive use in a State will not be consumed in that 
State, whether for the reason that delivery contracts for 
the full amount of the State’s apportionment are not in 
effect or that users cannot apply all of such water to 
beneficial uses, or for any other reason, nothing in this 
decree shall be construed as prohibiting the Secretary of 
the Interior from releasing such apportioned but unused 
water during such year for consumptive use in the other 
States. No rights to the recurrent use of such water 
shall accrue by reason of the use thereof; 

(C) From applying the provisions of Article 7(d) of the Ar
izona water delivery contract dated February 9, 1944, and 
the provisions of Article 5(a) of the Nevada water delivery 
contract dated March 30, 1942, as amended by the contract 
dated January 3, 1944, to reduce the apportionment or deliv
ery of mainstream water to users within the States of Ari
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zona and Nevada by reason of any uses in such States from 
the tributaries flowing therein; 

(D) From releasing water controlled by the United States 
for use in the States of Arizona, California, and Nevada for 
the benefit of any federal establishment named in this subdi
vision (D) except in accordance with the allocations made 
herein; provided, however, that such release may be made 
notwithstanding the provisions of Paragraph (5) of subdivi
sion (B) of this Article; and provided further that nothing 
herein shall prohibit the United States from making future 
additional reservations of mainstream water for use in any 
of such States as may be authorized by law and subject to 
present perfected rights and rights under contracts thereto
fore made with water users in such State under Section 5 
of the Boulder Canyon Project Act or any other applicable 
federal statute: 

(1) The Chemehuevi Indian Reservation in annual 
quantities not to exceed (i) 11,340 acre-feet of diversions 
from the mainstream or (ii) the quantity of mainstream 
water necessary to supply the consumptive use required 
for irrigation of 1,900 acres and for the satisfaction of 
related uses, whichever of (i) or (ii) is less, with a prior
ity date of February 2, 1907; 

(2) The Cocopah Indian Reservation in annual quanti
ties not to exceed (i) 9,707 acre-feet of diversions from 
the mainstream or (ii) the quantity of mainstream water 
necessary to supply the consumptive use required for 
irrigation of 1,524 acres and for the satisfaction of re
lated uses, whichever of (i) or (ii) is less, with priority 
dates of September 27, 1917, for lands reserved by the 
Executive Order of said date; June 24, 1974, for lands 
reserved by the Act of June 24, 1974 (88 Stat. 266, 269); 

(3) The Fort Yuma Indian Reservation in annual 
quantities not to exceed (i) 77,966 acre-feet of diversions 
from the mainstream or (ii) the quantity of mainstream 
water necessary to supply the consumptive use required 
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for irrigation of 11,694 acres and for the satisfaction of 
related uses, whichever of (i) or (ii) is less, with a prior
ity date of January 9, 1884; 

(4) The Colorado River Indian Reservation in annual 
quantities not to exceed (i) 719,248 acre-feet of diver
sions from the mainstream or (ii) the quantity of main
stream water necessary to supply the consumptive use 
required for irrigation of 107,903 acres and for the satis
faction of related uses, whichever of (i) or (ii) is less, 
with priority dates of March 3, 1865, for lands reserved 
by the Act of March 3, 1865 (13 Stat. 541, 559); Novem
ber 22, 1873, for lands reserved by the Executive Order 
of said date; November 16, 1874, for lands reserved by 
the Executive Order of said date, except as later modi
fied; May 15, 1876, for lands reserved by the Executive 
Order of said date; November 22, 1915, for lands re
served by the Executive Order of said date; 

(5) The Fort Mojave Indian Reservation in annual 
quantities not to exceed (i) 132,789 acre-feet of diver
sions from the mainstream or (ii) the quantity of main
stream water necessary to supply the consumptive use 
required for irrigation of 20,544 acres and for the satis
faction of related uses, whichever of (i) or (ii) is less, 
with priority dates of September 19, 1890, for lands 
transferred by the Executive Order of said date; Febru
ary 2, 1911, for lands reserved by the Executive Order 
of said date; 

(6) The Lake Mead National Recreation Area in an
nual quantities reasonably necessary to fulfill the pur
poses of the Recreation Area, with priority dates of May 
3, 1929, for lands reserved by the Executive Order of 
said date (No. 5105), and April 25, 1930, for lands re
served by the Executive Order of said date (No. 5339); 

(7) The Havasu Lake National Wildlife Refuge in an
nual quantities reasonably necessary to fulfill the pur
poses of the Refuge, not to exceed (i) 41,839 acre-feet of 
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water diverted from the mainstream or (ii) 37,339 acre-
feet of consumptive use of mainstream water, whichever 
of (i) or (ii) is less, with a priority date of January 22, 
1941, for lands reserved by the Executive Order of said 
date (No. 8647), and a priority date of February 11, 1949, 
for land reserved by the Public Land Order of said date 
(No. 559); 

(8) The Imperial National Wildlife Refuge in annual 
quantities reasonably necessary to fulfill the purposes of 
the Refuge not to exceed (i) 28,000 acre-feet of water 
diverted from the mainstream or (ii) 23,000 acre-feet of 
consumptive use of mainstream water, whichever of 
(i) or (ii) is less, with a priority date of February 14, 
1941; 

(9) Boulder City, Nevada, as authorized by the Act of 
September 2, 1958, 72 Stat. 1726, with a priority date of 
May 15, 1931; 

Provided, further, that consumptive uses from the main
stream for the benefit of the above-named federal establish
ments shall, except as necessary to satisfy present perfected 
rights in the order of their priority dates without regard to 
state lines, be satisfied only out of water available, as pro
vided in subdivision (B) of this Article, to each State wherein 
such uses occur and subject to, in the case of each reserva
tion, such rights as have been created prior to the estab
lishment of such reservation by contracts executed under 
Section 5 of the Boulder Canyon Project Act or any other 
applicable federal statute. 

III. The States of Arizona, California, and Nevada, Palo 
Verde Irrigation District, Imperial Irrigation District, 
Coachella Valley Water District, the Metropolitan Water 
District of Southern California, City of Los Angeles, City of 
San Diego, and County of San Diego, and all other users of 
water from the mainstream in said States, their officers, at
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torneys, agents, and employees, be and they are hereby sev
erally enjoined: 

(A) From interfering with the management and operation, 
in conformity with Article II of this decree, of regulatory 
structures controlled by the United States; 

(B) From interfering with or purporting to authorize the 
interference with releases and deliveries, in conformity with 
Article II of this decree, of water controlled by the United 
States; 

(C) From diverting or purporting to authorize the diver
sion of water from the mainstream the diversion of which 
has not been authorized by the United States for use in the 
respective States; provided, however, that no party named 
in this Article and no other user of water in said States shall 
divert or purport to authorize the diversion of water from 
the mainstream the diversion of which has not been author
ized by the United States for its particular use; 

(D) From consuming or purporting to authorize the con
sumptive use of water from the mainstream in excess of the 
quantities permitted under Article II of this decree. 

IV. The State of New Mexico, its officers, attorneys, agents, 
and employees, be and they are after March 9, 1968, hereby 
severally enjoined: 

(A) From diverting or permitting the diversion of water 
from San Simon Creek, its tributaries, and underground 
water sources for the irrigation of more than a total of 2,900 
acres during any one year, and from exceeding a total con
sumptive use of such water, for whatever purpose, of 72,000 
acre-feet during any period of ten consecutive years; and 
from exceeding a total consumptive use of such water, for 
whatever purpose, of 8,220 acre-feet during any one year; 

(B) From diverting or permitting the diversion of water 
from the San Francisco River, its tributaries, and under
ground water sources for the irrigation within each of the 



Cite as: 547 U. S. 150 (2006) 161 

Decree 

following areas of more than the following number of acres 
during any one year: 


Luna Area ....................................................................... 225 

Apache Creek-Aragon Area ........................................ 316 

Reserve Area ................................................................. 725 

Glenwood Area............................................................... 1,003 


and from exceeding a total consumptive use of such water 
for whatever purpose, of 31,870 acre-feet during any period 
of ten consecutive years; and from exceeding a total con
sumptive use of such water, for whatever purpose, of 4,112 
acre-feet during any one year; 

(C) From diverting or permitting the diversion of water 
from the Gila River, its tributaries (exclusive of the San 
Francisco River and San Simon Creek and their tributaries), 
and underground water sources for the irrigation within 
each of the following areas of more than the following num
ber of acres during any one year: 

Upper Gila Area ............................................................ 287 

Cliff-Gila and Buckhorn-Duck Creek Area .............. 5,314 

Red Rock Area............................................................... 1,456 


and from exceeding a total consumptive use of such water 
(exclusive of uses in Virden Valley, New Mexico), for what
ever purpose, of 136,620 acre-feet during any period of ten 
consecutive years; and from exceeding a total consumptive 
use of such water (exclusive of uses in Virden Valley, New 
Mexico), for whatever purpose, of 15,895 acre-feet during any 
one year; 

(D) From diverting or permitting the diversion of water 
from the Gila River and its underground water sources in 
the Virden Valley, New Mexico, except for use on lands de
termined to have the right to the use of such water by the 
decree entered by the United States District Court for the 
District of Arizona on June 29, 1935, in United States v. Gila 
Valley Irrigation District et al. (Globe Equity No. 59) 
(herein referred to as the Gila Decree), and except pursuant 
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to and in accordance with the terms and provisions of the 
Gila Decree; provided, however, that: 

(1) This decree shall not enjoin the use of under
ground water on any of the following lands: 

Subdivision and 
Owner Legal Description Sec. Twp. Rng. Acreage 

Marvin Arnett and Part Lot 3 ................... 6 19S 21W 33.84 
J. C. O’Dell ................ Part Lot 4 ................... 6 19S 21W 52.33 

NW1⁄4 SW1⁄4................ 5 19S 21W 38.36 
SW1⁄ SW14 ⁄4 ................ 5 19S 21W 39.80 
Part Lot 1 ................... 7 19S 21W 50.68 
NW1⁄4 NW1⁄4............... 8 19S 21W 38.03 

Hyrum M. Pace, SW1⁄4 NE1⁄4 ................ 12 19S 21W 8.00 
Ray Richardson, SW1⁄4 NE1⁄4 ................ 12 19S 21W 15.00 
Harry Day and SE1⁄ NE14 ⁄4 ................. 12 19S 21W 7.00 
N. O. Pace, Est. 
C. C. Martin.............. S. part SE1⁄4 

SW1⁄4 SE1⁄4 ................. 1 19S 21W 0.93 
W1⁄ 12 W1⁄2 W ⁄2 

NE1⁄4 NE1⁄4 ................ 12 19S 21W 0.51 
NW1⁄4 NE1⁄4................ 12 19S 21W 18.01 

A. E. Jacobson.......... SW part Lot 1............ 6 19S 21W 11.58 
W. LeRoss Jones...... E. Central part: 12 19S 21W 0.70 

E1⁄ 1 E12 E ⁄2 ⁄2 

NW1⁄ NW14 ⁄4 

SW part NE1⁄4 

NW1⁄4 ........................... 12 19S 21W 8.93 
N. Central part: 12 19S 21W 0.51 
N1⁄ N1⁄2 NW12 ⁄2 

SE1⁄ 14 NW ⁄4 

Conrad and James N1⁄ 1⁄ N12 N 2 ⁄2 

R. Donaldson ............ SE1⁄4 ............................. 18 19S 20W 8.00 
James D. 
Freestone .................. Part W1⁄ 12 NW ⁄4......... 33 18S 21W 7.79 
Virgil W. Jones......... N1⁄ 12 SE ⁄4 12 19S 21W 7.40 

NW1⁄4; SE1⁄4 

NE1⁄4 NW1⁄4 

Darrell Brooks.......... SE1⁄4 SW1⁄4 ................. 32 18S 21W 6.15 
Floyd Jones............... Part N1⁄2 SE1⁄4 

NE1⁄4 ............................ 13 19S 21W 4.00 
Part NW1⁄4 

SW1⁄ 14 NW ⁄4................ 18 19S 20W 1.70 
L. M. Hatch............... SW1⁄4 SW1⁄4 ................ 32 18S 21W 4.40 

Virden Townsite......... ........... ............. .............. 3.90 



163 Cite as: 547 U. S. 150 (2006) 


Decree 


Subdivision and 

Owner 
Legal Description Sec. Twp. Rng. Acreage

Carl M. Donaldson... SW1⁄4 SE1⁄4 ................. 
12 19S 21W 3.40 
Part NW1⁄4 NW1⁄4 

Mack Johnson ........... NE1⁄4 ............................ 
10 19S 21W 2.80 
Part NE1⁄4 NW1⁄4 

NE1⁄4 ............................ 10 19S 21W 0.30 
Part N1⁄ 12 N1⁄2 S ⁄2 

NW1⁄4 NE1⁄4................ 10 19S 21W 0.10 
SE1⁄ SE1⁄ 14 4; SW ⁄4 

SE1⁄4 ............................. 3 19S 21W 
Chris Dotz................. NW1⁄4 NE1⁄4; 2.66

NE1⁄4 NE1⁄4 ................ 
 10 19S 21W }
Roy A. Johnson ........ NE1⁄4 SE1⁄4 SE1⁄4 ...... 4 19S 21W 1.00 
Ivan and Antone NE1⁄4 SE1⁄4 

Thygerson ................. SE1⁄4 32 18S 21W 1.00 
SW1⁄ 14 SE ⁄4 

John W. Bonine ........ SW1⁄4 ............................ 
34 18S 21W 1.00 
Marion K.  SW1⁄4 SW1⁄4 SE1⁄4 

Mortenson ................. ....................................... 
 33 18S 21W 1.00 

Total ................... ....................................... ........... ............. .............. 380.81 

or on lands or for other uses in the Virden Valley to which 
such use may be transferred or substituted on retirement 
from irrigation of any of said specifically described lands, 
up to a maximum total consumptive use of such water of 
838.2 acre-feet per annum, unless and until such uses are 
adjudged by a court of competent jurisdiction to be an 
infringement or impairment of rights confirmed by the 
Gila Decree; and 

(2) This decree shall not prohibit domestic use of water 
from the Gila River and its underground water sources 
on lands with rights confirmed by the Gila Decree, or on 
farmsteads located adjacent to said lands, or in the Virden 
Townsite, up to a total consumptive use of 265 acre-feet 
per annum in addition to the uses confirmed by the Gila 
Decree, unless and until such use is adjudged by a court 
of competent jurisdiction to be an infringement or impair
ment of rights confirmed by the Gila Decree; 
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(E) Provided, however, that nothing in this Article IV 
shall be construed to affect rights as between individual 
water users in the State of New Mexico; nor shall anything 
in this Article be construed to affect possible superior rights 
of the United States asserted on behalf of National Forests, 
Parks, Memorials, Monuments, and lands administered by 
the Bureau of Land Management; and provided further that 
in addition to the diversions authorized herein the United 
States has the right to divert water from the mainstream of 
the Gila and San Francisco Rivers in quantities reasonably 
necessary to fulfill the purposes of the Gila National Forest 
with priority dates as of the date of withdrawal for forest 
purposes of each area of the forest within which the water 
is used; 

(F) Provided, further, that no diversion from a stream au
thorized in Article IV(A) through (D) may be transferred to 
any of the other streams, nor may any use for irrigation pur
poses within any area on one of the streams be transferred 
for use for irrigation purposes to any other area on that 
stream. 

V. The United States shall prepare and maintain, or provide 
for the preparation and maintenance of, and shall make avail
able, annually and at such shorter intervals as the Secretary 
of the Interior shall deem necessary or advisable, for inspec
tion by interested persons at all reasonable times and at a 
reasonable place or places, complete, detailed, and accurate 
records of: 

(A) Releases of water through regulatory structures con
trolled by the United States; 

(B) Diversions of water from the mainstream, return flow 
of such water to the stream as is available for consumptive 
use in the United States or in satisfaction of the Mexican 
Treaty obligation, and consumptive use of such water. 
These quantities shall be stated separately as to each di
verter from the mainstream, each point of diversion, and 
each of the States of Arizona, California, and Nevada; 
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(C) Releases of mainstream water pursuant to orders 
therefor but not diverted by the party ordering the same, 
and the quantity of such water delivered to Mexico in satis
faction of the Mexican Treaty or diverted by others in satis
faction of rights decreed herein. These quantities shall be 
stated separately as to each diverter from the mainstream, 
each point of diversion, and each of the States of Arizona, 
California, and Nevada; 

(D) Deliveries to Mexico of water in satisfaction of the ob
ligations of Part III of the Treaty of February 3, 1944, and, 
separately stated, water passing to Mexico in excess of 
treaty requirements; 

(E) Diversions of water from the mainstream of the Gila 
and San Francisco Rivers and the consumptive use of such 
water, for the benefit of the Gila National Forest. 

VI. By March 9, 1967, the States of Arizona, California, and 
Nevada shall furnish to this Court and to the Secretary of 
the Interior a list of the present perfected rights, with their 
claimed priority dates, in waters of the mainstream within 
each State, respectively, in terms of consumptive use, except 
those relating to federal establishments. Any named party 
to this proceeding may present its claim of present perfected 
rights or its opposition to the claims of others. The Secre
tary of the Interior shall supply similar information, by 
March 9, 1967, with respect to the claims of the United 
States to present perfected rights within each State. If the 
parties and the Secretary of the Interior are unable at that 
time to agree on the present perfected rights to the use of 
mainstream water in each State, and their priority dates, 
any party may apply to the Court for the determination of 
such rights by the Court. A list of present perfected rights, 
with priority dates, in waters of the mainstream in the 
States of Arizona, California, and Nevada is set forth in 
Parts I–A, II–A, and III of the Appendix to this decree and 
is incorporated herein by reference. 
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VII. The State of New Mexico shall, by March 9, 1968, pre
pare and maintain, or provide for the preparation and main
tenance of, and shall annually thereafter make available for 
inspection at all reasonable times and at a reasonable place 
or places, complete, detailed, and accurate records of: 

(A) The acreages of all lands in New Mexico irrigated each 
year from the Gila River, the San Francisco River, San 
Simon Creek, and their tributaries and all of their under
ground water sources, stated by legal description and compo
nent acreages and separately as to each of the areas desig
nated in Article IV of this decree and as to each of the 
three streams; 

(B) Annual diversions and consumptive uses of water in 
New Mexico, from the Gila River, the San Francisco River, 
San Simon Creek, and their tributaries and all their under
ground water sources, stated separately as to each of the 
three streams. 

VIII. This decree shall not affect: 

(A) The relative rights inter sese of water users within 
any one of the States, except as otherwise specifically pro
vided herein; 

(B) The rights or priorities to water in any of the Lower 
Basin tributaries of the Colorado River in the States of Ari
zona, California, Nevada, New Mexico, and Utah except the 
Gila River System; 

(C) The rights or priorities, except as specific provision is 
made herein, of any Indian Reservation, National Forest, 
Park, Recreation Area, Monument or Memorial, or other 
lands of the United States; 

(D) Any issue of interpretation of the Colorado River 
Compact. 

IX. Any of the parties may apply at the foot of this decree 
for its amendment or for further relief. The Court retains 
jurisdiction of this suit for the purpose of any order, direc
tion, or modification of the decree, or any supplementary de
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cree, that may at any time be deemed proper in relation to 
the subject matter in controversy. 

APPENDIX 

The present perfected rights to the use of mainstream 
water in the States of Arizona, California, and Nevada, and 
their priority dates are determined to be as set forth below, 
subject to the following: 

(1) The following listed present perfected rights relate to 
the quantity of water which may be used by each claimant 
and the list is not intended to limit or redefine the type of 
use otherwise set forth in this decree. 

(2) This determination shall in no way affect future ad
justments resulting from determinations relating to set
tlement of Indian reservation boundaries referred to in 
Article II(D)(5) of this decree. 

(3) Article IX of this decree is not affected by this list of 
present perfected rights. 

(4) Any water right listed herein may be exercised only 
for beneficial uses. 

(5) In the event of a determination of insufficient main
stream water to satisfy present perfected rights pursuant to 
Article II(B)(3) of this decree, the Secretary of the Interior 
shall, before providing for the satisfaction of any of the other 
present perfected rights except for those listed herein as 
“MISCELLANEOUS PRESENT PERFECTED RIGHTS” 
(rights numbered 7–21 and 29–80 below) in the order of their 
priority dates without regard to state lines, first provide for 
the satisfaction in full of all rights of the Chemehuevi Indian 
Reservation, Cocopah Indian Reservation, Fort Yuma Indian 
Reservation, Colorado River Indian Reservation, and the 
Fort Mojave Indian Reservation as set forth in Article 
II(D)(1)–(5) of this decree, provided that the quantities fixed 
in paragraphs (1) through (5) of Article II(D) of this decree 
shall continue to be subject to appropriate adjustment by 
agreement or decree of this Court in the event that the 
boundaries of the respective reservations are finally deter
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mined except for the western boundaries of the Fort Mojave 
and Colorado River Indian Reservations in California and 
except for the boundaries of the Fort Yuma Indian Reserva
tion in Arizona and California. Additional present per
fected rights so adjudicated by such adjustment shall be in 
annual quantities not to exceed the quantities of mainstream 
water necessary to supply the consumptive use required for 
irrigation of the practicably irrigable acres which are in
cluded within any area determined to be within a reserva
tion by such final determination of a boundary and for the 
satisfaction of related uses. The quantities of diversions are 
to be computed by determining net practicably irrigable 
acres within each additional area using the methods set forth 
by the Special Master in this case in his report to this Court 
dated December 5, 1960, and by applying the unit diversion 
quantities thereto, as listed below: 

Unit Diversion 
Quantity Acre-Feet 

Indian Reservation Per Irrigable Acre 

Cocopah 6.37 
Colorado River 6.67 
Chemehuevi 5.97 
Ft. Mojave 6.46 
Ft. Yuma 6.67 

The foregoing reference to a quantity of water necessary to 
supply consumptive use required for irrigation, and as that 
provision is included within paragraphs (1) through (5) of 
Article II(D) of this decree, shall constitute the means of 
determining quantity of adjudicated water rights but shall 
not constitute a restriction of the usage of them to irrigation 
or other agricultural application. If all or part of the adjudi
cated water rights of any of the five Indian reservations is 
used other than for irrigation or other agricultural applica
tion, the total consumptive use, as that term is defined in 
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Article I(A) of this decree, for said reservation shall not 
exceed the consumptive use that would have resulted if the 
diversions listed in subparagraph (i) of paragraphs (1) 
through (5) of Article II(D) of this decree had been used for 
irrigation of the number of acres specified for that reserva
tion in said paragraphs and for the satisfaction of related 
uses. Effect shall be given to this paragraph notwithstand
ing the priority dates of the present perfected rights as 
listed below. However, nothing in this paragraph (5) shall 
affect the order in which such rights listed below as “MIS
CELLANEOUS PRESENT PERFECTED RIGHTS” 
(numbered 7–21 and 29–80 below) shall be satisfied. Fur
thermore, nothing in this paragraph shall be construed to 
determine the order of satisfying any other Indian water 
rights claims not herein specified. 

I 
ARIZONA 

A. Federal Establishments’ Present Perfected Rights 

The federal establishments named in Article II, subdivi
sion (D), paragraphs (2), (3), (4), and (5) of this decree, such 
rights having been decreed in Article II: 

Annual 
Diversions Net 

Defined Area of Land 1 (Acre-Feet) Acres1 Priority Date 

1) Cocopah Indian Reservation 7,681 1,206 Sept. 27, 1917 
2) Colorado River Indian Reservation 358,400 53,768 Mar. 3, 1865 

252,016 37,808 Nov. 22, 1873 
51,986 7,799 Nov. 16, 1874 

3) Fort Mojave Indian Reservation 27,969 4,327 Sept. 18, 1890 
75,566 11,691 Feb. 2, 1911 

3a) Fort Yuma Indian Reservation 6,350 952 Jan. 9, 1884 

1 The quantity of water in each instance is measured by (i) diversions or 
(ii) consumptive use required for irrigation of the respective acreage and 
for satisfaction of related uses, whichever of (i) or (ii) is less. 
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In addition to the mainstream diversion rights in favor of 
the Indian reservations specified in Paragraph I(A) of this 
Appendix, a mainstream diversion right of 2,026 acre-feet for 
the Cocopah Reservation shall be charged against the State 
of Arizona with a priority date of June 24, 1974. 

B. Water Projects’ Present Perfected Rights 

(4) The Valley Division, Yuma Project in annual quanti
ties not to exceed (i) 254,200 acre-feet of diversions from the 
mainstream or (ii) the quantity of mainstream water neces
sary to supply the consumptive use required for irrigation of 
43,562 acres and for the satisfaction of related uses, which
ever of (i) or (ii) is less, with a priority date of 1901. 

(5) The Yuma Auxiliary Project, Unit B in annual quanti
ties not to exceed (i) 6,800 acre-feet of diversions from the 
mainstream or (ii) the quantity of mainstream water neces
sary to supply the consumptive use required for irrigation of 
1,225 acres and for the satisfaction of related uses, whichever 
of (i) or (ii) is less, with a priority date of July 8, 1905. 

(6) The North Gila Valley Unit, Yuma Mesa Division, 
Gila Project in annual quantities not to exceed (i) 24,500 
acre-feet of diversions from the mainstream or (ii) the quan
tity of mainstream water necessary to supply the consump
tive use required for irrigation of 4,030 acres and for the 
satisfaction of related uses, whichever of (i) or (ii) is less, 
with a priority date of July 8, 1905. 

C. Miscellaneous Present Perfected Rights 

1. The following miscellaneous present perfected rights in 
Arizona in annual quantities of water not to exceed the listed 
acre-feet of diversion from the mainstream to supply the con
sumptive use required for irrigation and the satisfaction of 
related uses within the boundaries of the land described and 
with the priority dates listed: 
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Annual 
Diversions Priority 

Defined Area of Land (acre-feet) Date 

7) 
160 Acres in Lots 21, 24, and 25, Sec. 29 and 960 1915 
Lots 15, 16, 17 and 18, and the SW1⁄4 of the 
SE1⁄4, Sec. 30, T.16S., R.22E., San Bernardino 
Base and Meridian, Yuma County, Arizona. 
(Powers) 2 

8) 
Lots 11, 12, 13, 19, 20, 22 and S1⁄2 of SW1⁄4, Sec. 1,140 1915 
30, T.16S., R.22E., San Bernardino Base and 
Meridian, Yuma County, Arizona. (United 
States) 3 

9) 
60 acres within Lot 2, Sec. 15 and Lots 1 and 2, 360 1910 
Sec. 22, T.10N., R.19W., G&SRBM. (Graham) 2 

10) 
180 acres within the N1⁄2 of the S1⁄2 and the 1,080 1902 
S1⁄2 of the N1⁄ 12 of Sec. 13 and the SW ⁄4 of the 
NE1⁄4 of Sec. 14, T.18N., R.22W., G&SRBM. 
(Hulet) 2 

11) 
45 acres within the NE1⁄4 of the SW1⁄4, the 
SW1⁄4 of the SW1⁄4 and the SE1⁄4 of the SW1⁄4 

of Sec. 11, T.18N., R.22W., G&SRBM. 
80 acres within the N1⁄2 of the SW1⁄4 of Sec. 

1,050 1902
11, T.18N., R.22W., G&SRBM. 

10 acres within the NW1⁄4 of the NE1⁄4 of the 

NE1⁄4 of Sec. 15, T.18N., R.22W., G&SRBM. 

40 acres within the SE1⁄4 of the SE1⁄4 of Sec. 

15, T.18N., R.22W., G&SRBM. (Hurschler) 

}
2 


12) 

40 acres within Sec. 13, T.17N., R.22W., 240 1902 

G&SRBM. (Miller) 2 


2 The names in parentheses following the description of the “Defined 
Area of Land” are used for identification of present perfected rights only; 
the name used is the first name appearing as the Claimants identified with 
a parcel in Arizona’s 1967 list submitted to this Court. 

3 Included as a part of the Powers’ claim in Arizona’s 1967 list submitted 
to this Court. Subsequently, the United States and Powers agreed to a 
Stipulation of Settlement on land ownership whereby title to this property 
was quieted in favor of the United States. 



172 ARIZONA v. CALIFORNIA 


Appendix to decree 

Annual 
Diversions Priority 

Defined Area of Land (acre-feet) Date 

13) 
120 acres within Sec. 27, T.18N., R.22W., 
G&SRBM. 
15 acres within the NW1 1902

⁄4 of the NW1 810 
⁄4, Sec. 

23, T.18N., R.22W., G&SRBM. (McKellips and 
Granite Reef Farms) 4 

14) 

} 
180 acres within the NW1⁄4 of the NE1⁄4, the 1,080 1902 
SW1⁄4 of the NE1⁄4, the NE1⁄4 of the SW1⁄4, the 
NW1⁄4 of the SE1⁄4, the NE1⁄4 of the SE1⁄4, and 
the SW1⁄4 of the SE1⁄4, and the SE1⁄4 of the 
SE1⁄4, Sec. 31, T.18N., R.21W., G&SRBM. 
(Sherrill & Lafolette) 4 

15) 
53.89 acres as follows: 318 1928 
Beginning at a point 995.1 feet easterly of the 
NW corner of the NE1⁄4 of Sec. 10, T.8S., 
R.22W., Gila and Salt River Base and Meridian; 
on the northerly boundary of the said NE1⁄4, 
which is the true point of beginning, then in a 
southerly direction to a point on the southerly 
boundary of the said NE1⁄4 which is 991.2 feet 
E. of the SW corner of said NE1⁄4 thence east
erly along the S. line of the NE1⁄4, a distance 
of 807.3 feet to a point, thence N. 0�7� W., 768.8 
feet to a point, thence E. 124.0 feet to a point, 
thence northerly 0�14� W., 1,067.6 feet to a 
point, thence E. 130 feet to a point, thence 
northerly 0�20� W., 405.2 feet to a point, thence 
northerly 63�10� W., 506.0 feet to a point, 
thence northerly 90�15� W., 562.9 feet to a point 
on the northerly boundary of the said NE1⁄4, 
thence easterly along the said northerly 
boundary of the said NE1⁄4, 116.6 feet to the 
true point of the beginning containing 53.89 
acres. All as more particularly described and 
set forth in that survey executed by Thomas 
A. Yowell, Land Surveyor on June 24, 1969. 
(Molina) 4 

4 The names in parentheses following the description of the “Defined 
Area of Land” are the names of claimants, added since the 1967 list, upon 
whose water use these present perfected rights are predicated. 
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Annual 
Diversions Priority

Defined Area of Land (acre-feet) Date 

16) 
60 acres within the NW1⁄ of the NW14 ⁄4 and 
the north half of the SW1⁄4 of the NW1⁄4 of Sec. 
14, T.8S., R.22W., G&SRBM. } 780 1925
70 acres within the S1⁄2 of the SW1⁄4 of the 
SW1⁄4, and the W1⁄2 of the SW1⁄4, Sec. 14, T.8S., 
R.22W., G&SRBM. (Sturges) 4 

17) 
120 acres within the N1⁄2 NE1⁄4, NE1⁄4 NW1⁄4, 720 1912
Section 23, T.18N., R.22W., G&SRBM. 
(Zozaya) 4 

18) 
40 acres in the W1⁄2 of the NE1⁄4 of Section 30, 960 1902 
and 60 acres in the W1⁄ 12 of the SE ⁄4 of Section 
30, and 60 acres in the E1⁄2 of the NW1⁄4 of 
Section 31, comprising a total of 160 acres all 
in Township 18 North, Range 21 West of the 
G&SRBM. (Swan) 4 

19) 
7 acres in the East 300 feet of the W1⁄2 of Lot 42 1900 
1 (Lot 1 being the SE1⁄4 SE1⁄4, 40 acres more 
or less), Section 28, Township 16 South, Range 
22 East, San Bernardino Meridian, lying North 
of U. S. Bureau of Reclamation levee right of 
way. EXCEPT that portion conveyed to the 
United States of America by instrument re
corded in Docket 417, page 150 EXCEPTING 
any portion of the East 300 feet of W1⁄2 of Lot 
1 within the natural bed of the Colorado River 
below the line of ordinary high water and also 
EXCEPTING any artificial accretions water-
ward of said line of ordinary high water, all of 
which comprises approximately seven (7) 
acres. (Milton and Jean Phillips) 4 

2. The following miscellaneous present perfected rights in 
Arizona in annual quantities of water not to exceed the listed 
number of acre-feet of (i) diversions from the mainstream or 
(ii) the quantity of mainstream water necessary to supply the 
consumptive use, whichever of (i) or (ii) is less, for domestic, 

[Footnote 4 is on p. 172]
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municipal, and industrial purposes within the boundaries of 
the land described and with the priority dates listed: 

Annual Annual 
Diversions Consumptive Use Priority 

Defined Area of Land (acre-feet) (acre-feet) Date 

20) City of Parker 2 630 400 1905 
21) City of Yuma 2 2,333 1,478 1893 

II 
CALIFORNIA 

A. Federal Establishments’ Present Perfected Rights 
The federal establishments named in Article II, subdivi

sion (D), paragraphs (1), (3), (4), and (5) of this decree, such 
rights having been decreed by Article II: 

Annual 
Diversions Net 

Defined Area of Land (acre-feet) 5 Acres 5 Priority Date 

22) 

Chemehuevi Indian Reservation 11,340 1,900 Feb. 2, 1907 

23) 

Fort Yuma Indian Reservation 71,616 10,742 Jan. 9, 1884 

24) 

Colorado River Indian Reservation 10,745 1,612 Nov. 22, 1873 


40,241 6,037 Nov. 16, 1874 
5,860 879 May 15, 1876 

25) 
Fort Mojave Indian Reservation 16,720 2,587 Sept. 18, 1890 

B. Water Districts’ and Projects’ Present Perfected Rights 

26) 

The Palo Verde Irrigation District in annual quantities not 
to exceed (i) 219,780 acre-feet of diversions from the main
stream or (ii) the quantity of mainstream water necessary to 

[Footnote 2 is on p. 171] 
5 The quantity of water in each instance is measured by (i) diversions or 

(ii) consumptive use required for irrigation of the respective acreage and 
for satisfaction of related uses, whichever of (i) or (ii) is less. 



175 Cite as: 547 U. S. 150 (2006) 


Appendix to decree 


supply the consumptive use required for irrigation of 33,604 
acres and for the satisfaction of related uses, whichever of 
(i) or (ii) is less, with a priority date of 1877. 

27) 
The Imperial Irrigation District in annual quantities not to 
exceed (i) 2,600,000 acre-feet of diversions from the main
stream or (ii) the quantity of mainstream water necessary to 
supply the consumptive use required for irrigation of 424,145 
acres and for the satisfaction of related uses, whichever of 
(i) or (ii) is less, with a priority date of 1901. 

28) 
The Reservation Division, Yuma Project, California (non-
Indian portion) in annual quantities not to exceed (i) 38,270 
acre-feet of diversions from the mainstream or (ii) the quan
tity of mainstream water necessary to supply the consump
tive use required for irrigation of 6,294 acres and for the 
satisfaction of related uses, whichever of (i) or (ii) is less, 
with a priority date of July 8, 1905. 

C. Miscellaneous Present Perfected Rights 
1. The following miscellaneous present perfected rights in 

California in annual quantities of water not to exceed the 
listed number of acre-feet of diversions from the mainstream 
to supply the consumptive use required for irrigation and the 
satisfaction of related uses within the boundaries of the land 
described and with the priority dates listed: 

Annual 
Diversions Priority 

Defined Area of Land (acre-feet) Date 

29) 
130 acres within Lots 1, 2, and 3, SE1⁄4 of NE1⁄4 780 1856
of Section 27, T.16S., R.22E., S.B.B. & M. 
(Wavers) 6 

6 The names in parentheses following the description of the “Defined 
Area of Land” are used for identification of present perfected rights only; 
the name used is the first name appearing as the claimant identified with 
a parcel in California’s 1967 list submitted to this Court. 
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Annual 
Diversions Priority 

Defined Area of Land 
 (acre-feet) Date 

30) 

40 acres within W1⁄ , W12 ⁄2 of E1⁄2 of Section 1, 
 240 1923 

T.9N., R.22E., S.B.B. & M. (Stephenson) 6 


31) 

20 acres within Lots 1 and 2, Sec. 19, T.13S., 
 120 1893 

R.23E., and Lots 2, 3, and 4 of Sec. 24, T.13S., 

R.22E., S.B.B. & M. (Mendivil) 6 


32) 

30 acres within NW1⁄ 1 1 14 of SE ⁄4, S ⁄2 of SE ⁄4, 
 180 1928 

Sec. 24, and NW1⁄ 14 of NE ⁄4, Sec. 25, all in 

T.9S., R.21E., S.B.B. & M. (Grannis) 6 


33) 

25 acres within Lot 6, Sec. 5; and Lots 1 and 2, 
 150 1913 

SW1⁄4 of NE1⁄ 1 14, and NE ⁄4 of SE ⁄4 of Sec. 8, 

and Lots 1 & 2 of Sec. 9, all in T.13S., R.22E., 

S.B.B. & M. (Morgan) 6 


34) 

18 acres within E1⁄ 12 of NW ⁄4 and W1⁄2 of NE1⁄4 
 108 1918 

of Sec. 14, T.10S., R.21E., S.B.B. & M. 

(Milpitas) 6 


35) 

10 acres within N1⁄2 of NE1⁄4, SE1⁄4 of NE1⁄4, 
 60 1889 

and NE1⁄4 of SE1⁄4, Sec. 30, T.9N., R.23E., 

S.B.B. & M. (Simons) 6 


36) 

16 acres within E1⁄ of NW1⁄4 and N1⁄2 of SW12 ⁄4, 
 96 1921 

Sec. 12, T.9N., R.22E., S.B.B. & M. (Colo. R. 

Sportsmen’s League) 6 


37) 

11.5 acres within E1⁄ 12 of NW ⁄4, Sec. 1, T.10S., 
 69 1914 

R.21E., S.B.B. & M. (Milpitas) 6 


38) 

11 acres within S1⁄ of SW12 ⁄4, Sec. 12, T.9N., 
 66 1921 

R.22E., S.B.B. & M. (Andrade) 6 


39) 

6 acres within Lots 2, 3, and 7 and NE1⁄4 of 
 36 1904 

SW1⁄4, Sec. 19, T.9N., R.23E., S.B.B. & M. 

(Reynolds) 6 


40) 

10 acres within N1⁄ of NE1⁄ , SE1⁄ of NE12 4 4 ⁄4 
 60 1905 

and NE1⁄4 of SE1⁄4, Sec. 24, T.9N., R.22E., 

S.B.B. & M. (Cooper) 6 


[Footnote 6 is on p. 175]
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41) 
20 acres within SW1⁄4 of SW1⁄4 (Lot 8), Sec. 19, 120 1925 
T.9N., R.23E., S.B.B. & M. (Chagnon) 7 

42) 
20 acres within NE1⁄ of SW1⁄ , N1 14 4 ⁄2 of SE ⁄4, 120 1915 
SE1⁄4 of SE1⁄4, Sec. 14, T.9S., R.21E., S.B.B. & 
M. (Lawrence) 7 

2. The following miscellaneous present perfected rights in 
California in annual quantities of water not to exceed the 
listed number of acre-feet of (i) diversions from the main
stream or (ii) the quantity of mainstream water necessary to 
supply the consumptive use, whichever of (i) or (ii) is less, 
for domestic, municipal, and industrial purposes within the 
boundaries of the land described and with the priority 
dates listed: 

Annual Annual 
Diversions Consumptive Use Priority 

Defined Area of Land (acre-feet) (acre-feet) Date 

43) 

City of Needles 6 1,500 950 1885 

44) 

Portions of: Secs. 5, 6, 7 & 8, 1,260 273 1896 

T.7N., R.24E.; Sec. 1, T.7N., 

R.23E.; Secs. 4, 5, 9, 10, 15, 22, 

23, 25, 26, 35, & 36, T.8N., 

R.23E.; Secs. 19, 29, 30, 32 & 

33, T.9N., R.23E., S.B.B. & M. 

(Atchison, Topeka and Santa 

Fe Railway Co.) 6 


45) 

Lots 1, 2, 3, 4, 5, & SW1⁄4 1.0 0.6 
1921 
NW1⁄4 of Sec. 5, T.13S., 

R.22E., S.B.B. & M. (Conger) 7 


[Footnote 6 is on p. 175] 
7 The names in parentheses following the description of the “Defined 

Area of Land” are the names of the homesteaders upon whose water use 
these present perfected rights, added since the 1967 list submitted to this 
Court, are predicated. 
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46) 

Lots 1, 2, 3, 4 of Sec. 32, 
 1.0 0.6 1923
T.11S., R.22E., S.B.B. & M. 

(G. Draper) 7 


47) 

Lots 1, 2, 3, 4, and SE1⁄4 SW1⁄4 
 1.0 0.6 1919
of Sec. 20, T.11S., R.22E., 

S.B.B. & M. (McDonough) 7 


48) 

SW1⁄4 of Sec. 25, T.8S., R.22E., 
 1.0 0.6 1925
S.B.B. & M. (Faubion) 7 


49) 

W1⁄ NW12 ⁄4 of Sec. 12, T.9N., 
 1.0 0.6 1922
R.22E., S.B.B. & M. (Dudley) 7 


50) 

N1⁄2 SE1⁄4 and Lots 1 and 2 of 
 1.0 0.6 1916
Sec. 13, T.8S., R.22E., S.B.B. & 

M. (Douglas) 7 


51) 

N1⁄ SW1⁄ , NW1⁄ SE12 4 4 ⁄4, Lots 
 1.0 0.6 1924
6 and 7, Sec. 5, T.9S., R.22E., 

S.B.B. & M. (Beauchamp) 7 


52) 

NE1⁄ 1 1 14 SE ⁄4, SE ⁄4 NE ⁄4, and 
 1.0 0.6 1916
Lot 1, Sec. 26, T.8S., R.22E., 

S.B.B. & M. (Clark) 7 


53) 

N1⁄ SW1⁄ , NW1 12 4 ⁄4 SE ⁄4, 
 1.0 0.6 1915
SW1⁄ 14 NE ⁄4, Sec. 13, T.9S., 

R.21E., S.B.B. & M. 

(Lawrence) 7 


54) 

N1⁄2 NE1⁄4, E1⁄2 NW1⁄4, Sec. 
 1.0 0.6 1914
13, T.9S., R.21E., S.B.B. & M. 

(J. Graham) 7 


55) 

SE1⁄4, Sec. 1, T.9S., R.21E., 
 1.0 0.6 1910
S.B.B. & M. (Geiger) 7 


56) 

Fractional W1⁄ of SW12 ⁄4 (Lot 
 1.0 0.6 1917
6) Sec. 6, T.9S., R.22E., 

S.B.B. & M. (Schneider) 7 

[Footnote 7 is on p. 177]
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57) 

Lot 1, Sec. 15; Lots 1 & 2,  Sec. 
 1.0 0.6 1895 
14; Lots 1 & 2, Sec. 23; all in 

T.13S., R.22E., S.B.B. & M. 

(Martinez) 7 


58) 

NE1⁄4, Sec. 22, T.9S., R.21E., 
 1.0 0.6 1925 
S.B.B. & M. (Earle) 7 


59) 

NE1⁄ 14 SE ⁄4, Sec. 22, T.9S., 
 1.0 0.6 1928
R.21E., S.B.B. & M. (Diehl) 7 


60) 

N1⁄2 NW1⁄ 14, N1⁄2 NE ⁄4, Sec. 
 1.0 0.6 1912 
23, T.9S., R.21E., S.B.B. & M. 

(Reid) 7 


61) 

W1⁄ SW12 ⁄4, Sec. 23, T.9S., 
 1.0 0.6 1916
R.21E., S.B.B. & M. 

(Graham) 7 


62) 

S1⁄ NW1⁄ , NE1⁄ SW12 4 4 ⁄4, 
 1.0 0.6 1919
SW1⁄4 NE1⁄4, Sec. 23, T.9S., 

R.21E., S.B.B. & M. (Cate) 7 


63) 

SE1⁄ 14 NE ⁄4, N1⁄ SE1⁄ , SE12 4 ⁄4 
 1.0 0.6 1924
SE1⁄4, Sec. 23, T.9S., R.21E., 

S.B.B. & M. (McGee) 7 


64) 

SW1⁄4 SE1⁄4, SE1⁄ SW14 ⁄4, Sec. 
 1.0 0.6 1924 
23, NE1⁄4 NW1⁄4, NW1⁄4 


NE1⁄4, Sec. 26; all in T.9S., 

R.21E., S.B.B. & M. 

(Stallard) 7 


65) 

W1⁄2 SE1⁄4, SE1⁄4 SE1⁄4, Sec. 
 1.0 0.6 1926
26, T.9S., R.21E., S.B.B. & M. 

(Randolph) 7 


66) 

E1⁄ , SW12 NE1⁄4 ⁄ 14 NE ⁄4, SE1⁄4 
 1.0 0.6 1928
NW1⁄4, Sec. 26, T.9S., R21E., 

S.B.B. & M. (Stallard) 7 

[Footnote 7 is on p. 177]
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67) 

S1⁄2 SW1⁄4 Sec. 13, N1⁄ 12 NW ⁄4, 
 1.0 0.6 1926
Sec. 24; all in T.9S., R.21E., 

S.B.B. & M. (Keefe) 7 


68) 

SE1⁄ 14 NW ⁄ , NW1⁄ , SE14 4 ⁄4, 
 1.0 0.6 1903
Lots 2, 3, & 4, Sec. 25, T.13S., 

R.23E., S.B.B. & M. (C. 

Ferguson) 7 


69) 

Lots 4 & 7, Sec. 6; Lots 1 & 
 1.0 0.6 1903
2, Sec. 7; all in T.14S., R.24E., 

S.B.B. & M. (W. Ferguson) 7 


70) 

SW1⁄ SE14 ⁄4, Lots 2, 3, and 4, 
 1.0 0.6 1920
Sec. 24, T.12S., R.21E., Lot 2, 

Sec. 19, T.12S., R.22E., 

S.B.B. & M. (Vaulin) 7 


71) 

Lots 1, 2, 3, and 4, Sec. 25, 
 1.0 0.6 1920
T.12S., R21E., S.B.B. & M. 

(Salisbury) 

72) 

Lots 2, 3, SE1⁄ SE14 ⁄4, Sec. 15, 
 1.0 0.6 1924
NE1⁄ NE14 ⁄4, Sec. 22; all in 

T.13S., R.22E., S.B.B. & M. 

(Hadlock) 7 


73) 

SW1⁄4 NE1⁄ 14, SE ⁄4 NW1⁄4, and 
 1.0 0.6 1903
Lots 7 & 8,  Sec. 6, T.9S., 

R.22E., S.B.B. & M. (Streeter) 7 


74) 

Lot 4, Sec. 5; Lots 1 & 2,  Sec. 
 1.0 0.6 1903
7; Lots 1 & 2, Sec. 8; Lot 1, 

Sec. 18; all in T.12S., R.22E., 

S.B.B. & M. (J. Draper) 7 


75) 

SW1⁄4 NW1⁄ 5; SE14, Sec. ⁄4 
 1.0 0.6 1912
NE1⁄4 and Lot 9, Sec. 6; all in 

T.9S., R.22E., S.B.B. & M. 

(Fitz) 7 


[Footnote 7 is on p. 177]
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76) 

NW1⁄4 NE1⁄4, Sec. 26; Lots 1.0 0.6 1909 

2 & 3, W1⁄ 12 SE ⁄4, Sec. 23; all 

in T.8S., R.22E., S.B.B. & M. 

(Williams) 7 


77) 

Lots 1, 2, 3, 4, & 5, Sec. 25, 1.0 0.6 1928 

T.8S., R.22E., S.B.B. & M. 

(Estrada) 7 


78) 

S1⁄2 NW1⁄4, Lot 1, frac. NE1⁄4 1.0 0.6 1925 

SW1⁄4, Sec. 25, T.9S., R.21E., 

S.B.B. & M. (Whittle) 7 


79) 

N1⁄2 NW1⁄4, Sec. 25; S1⁄2 SW1⁄4, 1.0 0.6 1928 

Sec. 24; all in T.9S., R.21E., 

S.B.B. & M. (Corington) 7 


80) 

S1⁄2 NW1⁄4, N1⁄2 SW1⁄4, Sec. 1.0 0.6 1928 

24, T.9S., R.21E., S.B.B. & M. 

(Tolliver) 7 


III 
NEVADA 

Federal Establishments’ Present Perfected Rights 

The federal establishments named in Article II, subdivi
sion (D), paragraphs (5) and (6) of this decree, such rights 
having been decreed by Article II: 

Annual 
Diversions Net 

Defined Area of Land (acre-feet) Acres Priority Date 

81) 

Fort Mojave Indian Reservation 12,534 8 1,939 8 Sept. 18, 1890 


[Footnote 7 is on p. 177] 
8 The quantity of water in each instance is measured by (i) diversions or 

(ii) consumptive use required for irrigation of the respective acreage and 
for satisfaction of related uses, whichever of (i) or (ii) is less. 
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82) 
Lake Mead National Recreation Area 500 300 9 May 3, 1929 
(The Overton Area of Lake Mead 
N.R.A. provided in Executive Order 
5105) 

9 Refers to acre-feet of annual consumptive use, not to net acres. 
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TREATY SERIES 994 

UTILIZATION OF WATERS 

OF THE COLORADO AND TIJUANA RIVERS 

AND OF THE RIO GRANDE 

� 

TREATY 

BETWEEN THE UNITED STATES OF AMERICA 

AND MEXICO 

Signed at Washington February 3. 1944. 

AND 

PROTOCOL 

Signed at Washington November 14,1944. 

Ratification advised by the Senate of the United States of America 
April 18, 1945, subject to certain understandings. 

Ratified by The President of the United States of America 
November 

1, 1945, subject to said understandings. 
Ratified by Mexico October 16, 1945. 
Ratifications exchanged at Washington November 8, 1945. 
Proclaimed by the President of the United States of America 

November 27 , 1945, subject to said understandings. 
Effective November 8. 1945. 

UNITED STATES 
GOVERNMENT PRINTING OFFICE 

WASHINGTON : 1946 
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BY THE PRESIDENT OF THE UNITED STATES OF AMERICA 

A PROCLAMATION 

WHEREAS a treaty between the United States of 
America and the United Mexican States relating to the 
utilization of the waters of the Colorado and Tijuana 
Rivers, and of the Rio Grande (Rio Bravo) 
from Fort Quitman, Texas, to the Gulf of Mexico, was 
signed by their respective Plenipotentiaries in 
Washington on February 3, 1944, and 
a protocol supplementary to the said treaty was signed 
by their respective Plenipotentiaries in Washington on 
November 14, 1944, the originals of which treaty and 
protocol, in the English and Spanish languages, are 
word for word as follows: 

(1) 
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Appendix 6:  Mexican Water Treaty (1944)

The Government of the United 
States of America and the Government of the 
United Mexican States:  animated by the 
sincere spirit of cordiality and friendly 
cooperation which happily governs, 
the relations between them; taking 
into account the fact that Articles VI and VII 
of the Treaty of Peace, Friendship and Limits 
between the United States of America and 
the United Mexican States signed at 
Guadalupe Hidalgo on February 2, 1848, [1] 
and Article IV of the boundary treaty 
between the two countries signed at the City 
of Mexico December 30, 1853 [2] 
regulate the use of the waters of 
the Rio Grande (Rio Bravo) and 
the Colorado River for purposes 
of navigation only;  considering 
that the utilization of these waters for other 
purposes is desirable in the interest of both 
countries, and desiring, moreover, to fix and 
delimit the rights of the two coun
tries with respect to the waters of the 
Colorado and Tijuana Rivers, and of the Rio 
Grande (Rio Bravo) from Fort Quitman, 
Texas, United States of America, to the Gulf 
of Mexico, in order to obtain the 
most  complete  and sa t is facto ry  
utilization thereof, have resolved to conclude 
a treaty and for this purpose have named as 
their plenipotentiaries: 

The President of the United 
States of America: 

Los Gobiernos de los Estados Unidos 
de América y de los Estados Unidos 
Mexicanos: animados por el franco espíritu 
de cordialidad y de amistosa coopera
ción que felizmente norma sus 
relaciones; tomando en cuenta que 
los Artículos VI y VII del Tratado de Paz, 
Amistad y Límites entre los Estados Unidos 
de América y los Estador, Unidos 
Mexicanos, firmado en Guadalupe Hidalgo, 
el 2 de febrero de 1848, y el Artículo IV del 
tratado de límites entre los dos países, 
firmado en la ciudad de Mexico el 30 de 
diciembre de 1853, reglamentan 
únicamente para fines de navegación el uso 
de las aguas de los ríos Bravo (Grande) y 
Colorado; considerando que a los intereses 
d e  a m b o a  p a í s e s  c o n v i e n e  
el aprovechamiento de esas aguas en otros 
usoa y consumos y deseando, por otra 
parte, fijar y delimitar claramente los 
derechos de las dos Repúblicas sobre los 
ríos Colorado y Tijuana y sobre 
el río Bravo (Grande), de Fort 
Quitman, Texas, Estados Unidos 
de América, al Golfo de México, 
a fin de obtener su utilización más completa 
y satisfactoria, han resuelto celebrar un 
tratado y, al efecto, han nombradocomo sus 
plenipotenciarios: 

El Presidente de los Estados Unidos de 
América: 

1 [Treaty Series 207; 9 Stat. 922; 18 Stat. (Pt. 2, Public Treaties) 492.] 
2 [Treaty Series 208; 10 Stat. 1031; 18 Stat. (Pt. 2, Public Treaties) 503.] 
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3 
Cordell Hull, Secretary of State 

of the United  States of America, 
George S. Messersmith, Ambassa
dor Extraordinary and Plenipoten
t i a ry o f  the  Uni ted   S t a t e s  o f  
America in Mexico, and  Lawrence 
M. Lawson, United States Com
missioner ,   International Boundary 
Commission,  United States and Mexico; and. 

The President of the  United 
Mexican States: 

Francisco  Castillo Nájera, Ambassador 
Extraordinary and Plenipotentiary of the 
United Mexican States in Washington, and 
Rafael Fernández MacGregor, Mexican 
C o m m i s s i o n e r ,   I n t e r n a t i o n a l  
B o u n d a r y   C o m m i s s i o n ,  U n i t e d  
States  and Mexico; who, having 
communicated to each other their respective 
Full Powers and having found them in good 
and  due form, have agreed upon the 
following: 

I -PRELIMINARY PROVISIONS 

ARTICLE 1 

For  the purposes of this Treaty it shall be 
understood that: 

(a) “The United States” means 
the United States of America. 

(b) “Mexico” means the United Mexican 
States. 

(c)  “The  Commission”  means 
the Inte rna t iona l  Boundary  and  
Water Commission, United States 
and  Mexico, as described in Article 
2 of this Treaty. 

(d) “To divert” means the deliberate act 
of taking water from 

[T.S.994] 

Al Se ior Cordell Hull, Secretario de 
Estado de los Estados Unidos de 
América, al Se or George S. 
Messersmith, Embajador Extraordinario 
y Plenipotenciario de los Estados Unidos 
de América en México, y al Se or 
Ingeniero Lawrence M. Lawson, 
Comisionado de los Estados Unidos en la 
Comisión Internacional de Límites entre 
los Estados Unidos y México; y 

El Presidente de los Estados Unidos 
Mexicanos: 

Al Se or Dr. Francisco Castillo 
Nájera, Embajador Extraordinario 
y Plenipotenciario de los Estados Unidos 
Mexicanos en Wáshington, y al Se or 
Ingeniero Rafael Fernández MacGregor, 
Comisionado Mexicano en la Comisión 
Internacional de Límites entre los 
Estados Unidos y México; quienes, 
después de haberse comunicado 
sus respectivos Plenos Poderesy haberlos 
encontrado en buena y debida forma, 
convienen en lo siguiente: 

I - DISPOSICIONES PRELIMINARES 

ARTICULO 1 

Para los efectos de este Tratado 
se entenderfá: 

a) Por “los Estados Unidos”, 
los Estados Unidos de América. 

b) Por “México”, los Estados Unidos 
Mexicanos. 

c) Por “La Comisión”, la Comisión 
Intemacional de Límites y Aguas entre 
los Estados Unidos y México, según se 
define en el Artículo 2 de este Tratado. 

d) Por “derivar”, el acto deliberado 
de tomar agua de cualquier   
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any  channel in order to convey it  elsewhere 
for  storage, or to utilize it for domestic, 
agricultural,  stock-raising or  industrial
purposes whether this be done by means of 
dams across the channel, partition 
weirs,  lateral intakes, pumps or
any other methods. 

(e) “Point of diversion” means 
the place where the act of divert
ing the water is effected. 

(f) “Conservation capacity of  storage 
reservoirs” means that part of their  total 
capacity  devoted to holding  and conserving 
the  water for disposal thereof as and when 
required, that is, capacity additional to that 
provided for  silt retention and flood con
trol. 

(g)  “F l o o d  d i s c h a r g e s  and
spills” means the voluntary or involuntary 
discharge of water for flood control  as
distinguished from releases for other
purposes. 

(h) “Return flow” means that portion 
of diverted water that eventually finds it 
way back to the source from which it  was 
diverted. 

(i) “Release” means  the de
liberate  discharge of stored water 
for conveyance elsewhere or for
direct utilization. 

(j) “Consumptive use” means the use 
of water by evaporation, plant transpiration 
or other manner whereby the water is con
sumed and does not return to  its source of 
supply.  In general it is measured by the 
amount of water                              
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cauce con objeto de hacerla llegar 
a otro lugar y almacenarla, o aprovecharla 
con fines domésticos, agrícolas, ganaderos 
o industriales; ya sea que dicho  acto se lleve 
a cabo utilizando presas construídas a través 
del cauce, partidores de corriente, 
bocatomas laterales, bombas o cualesquier 
otros medios. 

e) Por  “punto de derivación”, el lugar 
en que se realiza el acto de derivar el agua. 

f) Por “capacidad úitil de las presas 
de almacenamiento”, aquella parte de la 
capacidad total que se dedica a retener y 
conserver el agua para disponer de  ella 
cuando  sea necesario, o sea, la 
capacidad  adicional a las destina
das al azolve y al control  de 
avenidas. 

g) Por “desfogue” y  por “derrame”, 
la salida voluntaria o involuntaria de ague 
para controlar las avenidas o con cualquier 
otro propósito que no sea de los 
especificados para la extracción. 

h) Por “retomos”, la parte de 
un volumen de  ague derivada de  una fuente 
de abastecimiento, que finalmente regresa  a 
su fuente original. 

i) Por “extraceión"” la salida 
del ague almacenada, deliberada
mente realizada para su condu
ción a otro lugar o para su aprove
charniento directo. 

j) Por “consunio”, el  ague evaporada, 
transpirada por las plantas, retenids o per 
cualquier medio perdida y que no puede 
retornar a su  cauce de escurri
miento.  En general se  mide por 
el monto del ague derivada menos               
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diverted less the part thereof. which returns 
to the stream. 

(k) “Lowest major international dam 
or reservoir” means the major international 
dam or reservoir situated farthest 
downstream. 

(1) “Highest major international dam 
or reservoir” means the major international 
dam or reservoir situated farthest upstream. 

ARTICLE 2 

The International Boundary 
Commission established pursuant 
to the provisions of the Convention between 
the United States and Mexico signed in 
Washington March 1, 1889 [1] to facilitate 
the carrying out of the principles con
tained in the Treaty of November 12, 1884 
[2] and to avoid difficulties occasioned by 
reason of the changes which take place in 
the beds of the Rio Grande (Rio 
Bravo) and the Colorado River 
shall hereafter be known as the International 
Boundary and Water Commission, United 
States and Mexico, which shall continue to 
function for the entire period dur
ing which the  present  Treaty  
shall continue in force. According
ly, the term of the Convention of 
March 1, 1889 shall be considered 
to be indefinitely extended, and 
the Convention of November 21, 1900 [3] 
between the United States and Mexico 
regarding that Convention shall be 
considered completely terminated. 

The application of the present Treaty, 
the regulation and exer

1 [Treaty Series 232; 26 Stat. 1512]
 
2 [Treaty Series 226; 24 Stat. 1011.]
 
3 [Treaty Series 244; 31 Stat. 1936.]
 

el volumen que retorna al cauce. 

k) Por “presa inferior principal 
internacional de almacenamiento”, la presa 
internacional principal situada más aguas 
abajo. 

1) Por “presa superior principal 
internacional de almacenamiento”, la presa 
internacional principal situada más aguas 
arriba. 

ARTICULO 2 

La Comisión Intemacional de Límites 
establecida por la Convención suscrita en 
Wáshington, por los Estados Unidos; y 
México, el primero de marzo de 1889, para 
facilitar la ejecución de los prin
cipios contenidos en el Tratado de 
12 de noviembre de 1884, y para evitar las 
dificultades ocasionadas con motivo de los 
cambios que tienen lugar en el cauce de los 
ríos Bravo (Grande) y Colorado, cambiará 
su nombre por el de Comisión Internacional 
de Límites y Aguas, entre los Estados 
Unidos y México, la que conti
nuará en funciones por todo el tiempo que el 
presente Tratado esté en vigor. En tal virtud 
se considera prorrogado indefinida
mente el témino de la Conven
ción de primero de marzo de 1889 
y se deroga, por completo, la de 
21 de noviembre de 1900, entre los Estados 
Unidos y México, relativa a aquella 
Conveneción. 

The aplicacíon of the present La Tra
tado, la reglamentación y el ejerci-       
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cise of the rights and obligations which the 
two Governments assume thereunder, and 
the settlement of all disputes to which its 
observance and executionmay give rise are 
hereby entrusted to the International 
Boundary and Water Commission, which 
shall function in conformity with the 
powers and limitations set forth 
in this Treaty. 

The Commission shall in all respects 
have the status of an international body, 
and shall consist of a United States Section 
and a Mexican Section.  The head of each 
S e c t i o n  s h a l l  b e  a n  E n g i
neer Commissioner.  Wherever there are 
provisions in this Treaty for joint action or 
joint agreement by the two Governments, 
or for the furnishing of reports, studies 
or plans to the two Governments, or similar 
provisions, it shall be understood that the 
particular matter in question shall be han
dled by or through the Depart
ment of State of the United States 
and the Ministry of Foreign Rela
tions of Mexico. 

The Commission or either of its two 
Sections may employ such assistants and 
engineering and legal advisers as it may 
deem necessary. Each Government 
shall accord diplomatic status to 
the Commissioner, designated by the other 
Government.  The Commissioner, two 
principal engineers, a legal adviser, and a 
secretary, designated by each Govern
ment as members of its Section of 
the Commission, shall be entitled 
in the territory of the other country to the 
privileges and immuni-

cio de los derechos y el cumpli
miento de las obligaciones que los 
dos Gobiernos adquieren en virtud 
del mismo, y la resolución de todos 
los conflictos que originen au observancia 
y ejecución, quedan confiados a la 
Comisión Internacional de Límites y Aguas 
que funcionará de conformidad con las 
facultades y restricciones que se 
fijan en este Tratado. 

La Comisión tendrá, plenamente 
el carácter de un organismo internacional y 
estará, constituída por una Sección de los 
Estados Unidos y por una Sección 
Mexicana. Cada Sección será encabezada 
por un Comisionado Ingeniero.  Cuando 
en este Tratado se establece acción 
conjunta o el acuerdo de los dos Gobiernos 
o la presentación a los mismos de informes, 
estudios o proyectos, u otras estipulaciones 
similares, se entenderá que dichos asuntos 
serán de la competencia de la Secretaría de 
Estado de los Estados Unidos y de la 
Secretaría de Relaciones Exteriores de Mé
xico o que se tratarán por su conducto.   

La Comisión y cada una de las 
Secciones que la constituyen po
drán emplear a los auxiliares y consejeros 
técnicos, de ingeniería y legales, que 
estimen necesarios. Cada Gobiemo 
reconocerá carácter diplomático al 
Comisionado del otro, y el Comisionado, 
dos ingenieros principales, un conse
jero legal y un secretaries designados por el 
otro Gobierno como miembros de su 
Sección de la Comisión, tendrán derecho a 
todos los privilegios e inmunidades per
tenecientes a funcionarios diplo

A-101



 

 

 
 

  

  
  

 

 

 

 

 

 

  
 

 

 

 
 

 

 
 

 

 

 

 
 

  

  

 

Appendix 6:  Mexican Water Treaty (1944)

7 [T.S. 994] 

ties appertaining to diplomatic officers. 
The Commission and its personnel may 
freely carry out their observations, studies 
and field work in the territory of either 
country.
  The jurisdictionof the Commission shall 
extend to the limitrophe parts of the Rio 
Grande (Rio Bravo) and the Colorado 
River, to the land boundary between the 
two countries, and to works located upon 
their common boundary, each Section of 
the Commission retaining jurisdiction 
over that part of"the works located 
within the limits of its own coun
try. Neither Section shall assume 
jurisdiction or control over works located 
within the limits of the country of the 
other without the express consent of the 
Government of the latter.  The works 
constructed, acquired or used in 
fulfillment of the provisions of this Treaty 
and located wholly within the territorial 
limits of either country, although these 
works may be international in character, 
shall remain, except as herein otherwise 
specifically provided, under the exclusive 
jurisdiction and control of the Section of 
the Commission in whose country the 
works may be situated.

 The duties and powers vested 
in the Commission by this Treaty shall be 
in addition to those vested in the 
International Boundary Commission by 
the Convention of March 1, 1889 and 
other pertinent treaties and agreements in 
force between the two countries except 
as the provisions of any of them

 80809–--46--–2 

máticos. La Comisión y su per
sonal podrán llevar a cabo, con 
toda libertad, sus observaciones, estudios 
y trabajos de campo en el territorio de 
cualquiera de los dos países.
  La jurisdicción de la Comisión 
se ejercerá sobre, los tramos limítrofes 
d e l  r í o  B r av o  ( G r a n d e )  y  
del rio Colorado, sobre la línea divisoria 
terrestre entre los dos países y sobre las 
obras construídas en aquéllos y en ésta. 
Cada una de las Secciones tendrá juris
dicción sobre la parte de las obras 
situadas dentros de los límites de 
su nación y ninguna de ellas ejer
cerá jurisdicción o control sobre 
obras construídas o situadas dentro de los 
límites del país de la otra Seeción sin el 
expreso consentimiento del Gobierno de 
esta última. Las obras construídas, 
adquiridas o usadas en cumplimiento de 
las disposiciones de este Tratado y que se 
encuentren ubicadas totalmente dentro. de 
los límites territoriales de cualquiers 
de los dos países, aunque de carác
ter internacional, quedarán, con 
las excepciones expresamente se- aladas 
en este Tratado, bajo la exclusive 
jurisdicción y control de la Sección de la 
Comisión en cuyo país se encuentren 
dichas obras.
  Las facultades y obligaciones 
que impone a la Comisión este Tratado 
serán adicionales a las conferidas a la 
Comisión Internacional de Límites por la 
Convención del primero de marzo de 
1889 y los demás tratados y convenios 
pertinentes en vigor entre los dos países, 
con excepción de 
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may be modified by the present Treaty.

 Each Government shall bear 
the expenses incurred in the maintenance 
of its Section of the Commission.  The 
joint expenses, which may be incurred as 
agreed upon by the Commission, shall be 
home equally by the two Govern-ments. 

ARTICLE 3

 In matters in which the Com
mission may be called upon to 
make provision for the joint use 
of international waters, the follow
ing order of preference shall serve as a 
guide:

 1. Domestic and municipal uses.
 2. Agriculture and stockraising.         

3. Electric power.
 4. Other industrial uses.
 5. Navigation.
 6. Fishing and hunting.
 7. Any other  beneficial uses 

which may be determined by the 
Commission.

  All of the foregoing uses shall be subject 
to any sanitary measures or works which 
may be mutually agreed upon by the two 
Governments, which hereby agree to give 
preferential attention to the solution of all 
border sanitation problems. 

II -RIO GRANDE (RIO BRAVO) 

ARTICLE 4

 The waters of the Rio Grande 
(Rio Bravo) between Fort Quit-
man, Texas and the Gulf of Mex-ico are 
hereby allotted to the two countries in the 
following manner: 

aquellas estipulaciones de cual-quiera de 
ellos que este Tratado modifica
 Los gastos que demande el 
sostenimiento de cada Sección de 
la Comisión serán sufragados por cuenta 
del Gobierno del cual dependa.  Los 
gastos comunes que acuerde la Comisión 
serán cubiertos por mitad por ambos 
Gobiernos. 

ARTICULO 3

  En los asuntos referentes al uso común 
de las aguas intemacionales, acerea de los 
cuales deba resolver la Comisión, servirá, 
de guía el siguiente orden de pre
ferencias:

 lº.- Usos domésticos  y munici-pales.
  2º.- Agricultura y ganadería.
  3º.- Energía eléctrica.
  4º .- Otros usos industriales.
 5º.- Navegación.
 6º.- Pesca y caza.

 7º.- Cualesquiera otros usos benéficos 
determinados por la Comisión. 

Todos los usos anteriores esta
rán sujetos a las medidas y obras 
sani tar ias que convengan  de  
común acuerdo los dos Gobiernos, los 
cuales se obligan a resolver 
preferentemente  los problemas 
fronterizos de saneamiento. 

II -RIO BRAVO (GRANDE) 

ARTICULO 4 

Las aguas del río Bravo (Grande)  entre 
Fort Quitman, Texas, y el Golfo de 
Mécico se asignan a 1os dos paísesde las 
siguiente manera: 

A-103



 
 

 

  

 
 

 

 
 

 
 

 

  

 
 

 

  

 
 

 

 

  
 

 

 
  

  

  
 

 

 

Appendix 6:  Mexican Water Treaty (1944)

9 [T.S. 994] 

A. To Mexico: 
(a) All of the waters reaching the 

main channel of the Rio Grande (Rio 
Bravo) from the San Juan and- Alamo 
Rivers, including the return flow from 
the lands irrigated from the 
latter two rivers. 

(b) One-half of the flow in the main 
channel of the Rio Grande (Rio Bravo) 
below the lowest major international stor
age dam, so far as said flow is 
not specifically allotted under this Treaty 
to either of the two countries. 

(c) Two-thirds of the flow reaching 
the main channel of the Rio Grande (Rio 
Bravo) from the Conchos, San Diego, 
San Rodrigo ,  Escondido and 
Salado Rivers and the Las Vacas Arroyo, 
subject to the provisions of subparagraph 
(c) of paragraph B of this Article. 

(d) One-half of all other flows not 
o t h e r w i s e  a l l o t t e d  b y  t h is  
Article occurring in the main channel of 
the Rio Grande (Rio Bravo), including 
the contributions from all the unmeasured 
tributaries, which are those not named in 
this Article, between Fort Quitman and 
the lowest major international stor
age dam. 
B. To the United States: 

(a) All of the waters reaching the 
main channel of the Rio Grande (Rio 
Bravo) from the Pecos and Devils Rivers, 
Goodenough Spring, and Alamito, 
Terlingua, San Felipe and Pinto Creeks. 

A -- A México: 
a) La totalidad de las aguas 

que lleguen a la corriento principal del río 
Bravo (Grande), de los ríos San Juan y 
Alamo; comprendiendo los retornos pro
cedentes de los terrenos que rieguen estos 
dos últimos ríos. 

b) La mitad del escurrimiento del 
cauce principal del río Bravo (Grande) 
abajo de la presa inferior principal 
internacional de alamacenamiento, si
empre que dicho escurrimiento no esté 
asignado expresaniente en este Tratado a 
alguno de los dos países. 

c) Los dos terceras partes del 
caudal que llegue a la corriente principal 
del río.  Bravo (Grande) de los ríos 
Conchos, San Diego, San Rodrigo, 
Escondido y Salado y Arroyo de Las 
Vacas, en concordancia con lo 
establecido en el inciso. c) del párrafo B 
de este Artículo. 

d) La mitad de cualquier otro 
escurrimiento en el cauce prin-cipal del 
río Bravo (Grande), no asignado 
específicamento en este Artículo, y la 
mitad de las aportaciones de todos los 
afluentes no aforados -- que son aquellos 
no denominados en este Artículo -- entre 
Fort Quitman y la presa inferior prin
cipal internacional. 
B. -- A los Estados Unidos: 

a) La totalidad de las aguas 
que lleguen a la corriente principal del río 
Bravo (Grande) procedentes de los ríos 
Pecos, Devils, manantial Goodenough y 
arroyos Alamito, Terlingua, San Felipe y 
Pinto. 

A-104



 
 

 
 

 

 

 
 

 

 

  
 

 

 

  
 

  

 

 
 

 

 

  
 

 
 

 
 

 

 

 
 

 

[T.S. 994] 10 

Appendix 6:  Mexican Water Treaty (1944)

(b) One-half of the flow in the main 
channel of the Rio Grande (Rio Bravo) 
below the lowest major international stor
age dam, so far as said flow is not 
specifically allotted under this Treaty to 
either of the two countries.    

(c) One-third of the flow reaching 
the main channel of. the Rio Grande (Rio 
Bravo) from the Conchos, San Diego, 
San Rodrigo,  Escondido  and 
Salado Rivers and the Las Vacas Arroyo, 
provided that this third shall not be less, 
as an average amount in cycles of 
five consecutive years, than 350,
000 acre-feet (431,721,000 cubic meters) 
annually.  The United States shall not 
acquire any right by the use of the waters 
of the tributaries named in this 
subparagraph, in excess of the 
said 350,000 acre-feet (431,721,
000 cubic meters), annually, except the 
right to use one-third of the flow reaching 
the Rio Grande (Rio Bravo) from said 
tributaries, although such onethird may be 
in excess of that amount. 

(d) One-half of all other flows not 
o t h e r w i s e  a l l o t t e d  b y  t h i s  
Article occurring in the main channel of 
the Rio Grande (Rio Bravo), including 
the contributions from all the un
measured tributaries, which are those not 
named in this Article, between Fort 
Quitman and the lowest major 
international storage dam. 

b) La mitad del escurrimiento del 
cauce principal del río Bravo (Grande) 
abajo de la presa inferior principal 
internacional de almacenamiento, siempre 
que dicho escurrimiento no esté asignado 
expresamente en este Tratado a alguno de 
los dos países. 

c) Una tercera parte del agua que 
llegue a la corriente principal del río 
Bravo (Grande) procedente de los ríos 
Conchos, San Diego, San Rodrigo, Es
condido, Salado y Arroyo de Las Vacas; 
tercera parte quo no será menor en 
conjunto, en promedio y en ciclos de 
cinco a os consecutivos, de 431 721 000 
metros cúbicps (350 000 acres pies) 
anuales. Los Estados Unidos no adqui
rirán ningún derecho por  el  
uso de las aguas de los afluentes 
mencionados en este inciso en exceso de 
los citados 431 721 - 000 metros cúbicos 
(350 000 acres pies), salvo el derecho a 
usar de la tercera parte del  escurrimiento 
que llegue al río Bravo (Grande) de 
dichos afluentes, aunque ella exceda del 
volumen aludido. 

d) La mitad de cualquier 
otro escurrimiento en el cauce principal 
del río Bravo (Grande), no asignado 
específicamento en este Artículo, y la 
mitad de las aportaciones de todos los 
afluentes no aforados–que son 
aqué l los no  denominados  on 
este Artículo--entre Fort Quit-
man y la presa inferior principal 
internacional. 
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In the event of extraordinary drought 
or serious accident to the hydraulic 
systems on the measured Mexican 
tributaries, making it difficult for Mexico 
to make available the run-off of 350,000 
acrefeet (431,721,000 cubic meters) 
annually, allotted in subparagraph (c) of 
paragraph B of this Article to the United 
States as the minimum contribution from 
the aforesaid Mexican tributaries, any de
ficiencies existing at the end, of the 
aforesaid five-year cycle shall be made 
up in the following five-year cycle with 
water from the said measured tributaries. 

Whenever the conservation capacities 
assigned to the United States in at least 
two of the major international reservoirs, 
including the highest major reservoir, are 
filled with waters belonging to the United 
States, a cycle of five years shall be 
considered as terminated and all debits 
fully paid, whereupon a new five-year 
cycle shall commence. 

ARTICLE 5 

The two Governments agree to 
construct jointly, through their respective 
Sections of the Commission, the 
following works in the main channel of 
the Rio Grande (Rio Bravo): 

I. The dams required for the 
conservation, storage and regulation of 
the greatest quantity of the annual flow of 
the river in a way to ensure the 
continuance of existing uses and the 
development of the greatest number of 
feasible 

En casos de extraordineria sequía o de 
serio accidente en los sistemas 
hidráulicos de log afluentes mexicanos 
aforados que hagan difícil para México 
dejar escurrir loo 431 721 000 metros 
cúbicos (350 000 acres pies) anuales que 
se asignan a los Estados Unidos como 
aportación mínima. de los citados 
afluentes mexicanos, en el inciso c) del 
párrafo B de este. Articulor los faltantes 
que existieren el final del ciclo aludido 
de cinco a os se repondrán en el 
ciclo siguiente con agua procedente de 
los mismos tributaries. 

Siempre que la capacidad útil asignada 
a los Estados Unidos de por lo menos dos 
de las presas internacionales principales, 
incluyendo la localizada más aguas 
arriba, se llene con aguas pertenecientes 
a los Esttados Unidos, se considerará 
terminado un ciclo de cinco a os y todos 
los débitos totalmente pagados, 
iniciándose, a partir de ese momento, un 
nuevo cielo 

ARTICULO 5 

Los dos Gobiernos se comprometen a 
construir conjuntamente, por conducto de 
sus respectivas Seccionesde la Comisión, 
las siguientes obras en el cauce prin
cipal del río Bravo (Grande), 

I.- Las presas que se requieran para el 
almacenamiento y regula- rización de la 
mayor parte que sea posible del 
escurrimiento anual del río en forma de 
asegurar los aprovechamientos existentes 
y llevar a cabo el mayor número de 
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projects, within the limits imposed by the 
water allotments specified. 

II. The dams and other joint works 
required for the diversion of the flow of 
the Rio Grande (Rio Bravo). 

One of the storage dams shall 
be constructed in the section be
tween Santa Helena Canyon and 
the mouth of the Pecos River; one in the 
section between Eagle Pass and Laredo, 
Texas (Piedras Negras and Nuevo Laredo 
in Mexico); and a third in the section 
between Laredo and Roma, Texas 
(Nuevo Laredo and San Pedro de Roma 
in Mexico). One or more of the 
stipulated dams may be omitted, and 
others than those enumerated may be 
built, in either case as may be determined 
by the Commission, subject to 
the approval of the two Governments. 

In planning the construction of such 
dams the Commission shall determine: 

(a) The most feasible sites; 
(b) The maximum feasible res

ervoir capacity at each site; 
(c) The conservation capacity 

required by each country at each 
site, taking into consideration the .amount 
and regimen of its allotment of water and 
its contemplated uses; 

(d) The capacity required for 
retention of silt; 

(e) The capacity required for flood 
control. 

The conservation and silt capacities of 
each reservoir shall be assigned to each 
country in the same 

proyectos factibles, dentro de los límitcs 
impuestos por las asignaciones 
estipuladas de agua. 

II. - Las presas y las otras obras 
comunes que se requieran para la 
derivación de las aguas del río 
Bravo (Grande). 

Una de las presas de almacenamiento 
se construirá en el tramo entre el Ca ón 
de Santa Elena y la desembocadura del 
río Pecos; otra, en el tramo comprendido 
entre Piedras Negras, Coahuila y Nuevo 
Laredo, Tamaulipas (Eagle Passy Laredo 
on los Estados Unidos) y una tercera, en 
el tramo entre Nuevo Laredo,Tamaulipas 
y San Pedro de Roma, Tamaulipas 
(Laredo y Roma en los Estados Unidos). 
A juicio de la Comisión, sujeto a la 
aprobación de los dos Gobiernos, podrán 
omitirse una o más de las presas 
estipuladas y, en cambio, podrán 
construirse otras que no sean de las 
enumersdas. 

Al planear la construcción de dichas 
presas, la Comiaión determinará: 

a) Los sitios más adecuados, 
b) La máxima capacidad facti

ble en cada sitio; 
c) La capacidad útil requerida por 

cada país en cada sitio tomando en 
consideración el monto y régimen de su 
asignación de agua y sus usos previstos; 

d) La capacidad requerida para la 
reteneión de azolves; 

e) La capacidad requerida para el 
control de avenidas. 

La capacidad útil y la requerida para la 
reteneión de azolves, serán asignadas a 
cada uno de los dos 
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proportion as the capacities required by 
each country in such reservoir for 
conservation purposes.  Each country. 
shall have an undivided interest in the 
flood control capacity of each reservoir. 

The construction of the inter
national storage dams shall start within 
two years following the approval of the 
respective plans by the two Governments. 
The works shall begin with the con
struction of the lowest major in
ternational storage dam, but works in the 
upper reaches of the river may be 
constructed simultane-ously. The lowest 
major interna-tional storage dam shall be 
com-pleted within a period of eight years 
from the date of the entry into force of 
this Treaty. 

The construction of the dams 
and other joint works required for 
the diversion of the flows of the 
river shall be initiated on the 
dates recommended by the Commission 
and approved by the two Governments. 

The cost of construction, opera
tion and maintenance of each of 
the international storage dams shall be 
prorated between the two Governments in 
proportion to the capacity allotted to each 
country for conservation purposes in the 
reservoir at -such dam. 

The cost of construction, opera
tion and maintenance of each of the dams 
and other joint works required for the 
diversion of the flows of the river shall be 
prorated 

países en cada presa, en la misma 
proporeión que las capacidades re
queridas para almacenamiento útil, por 
cada país, on la misma presa.  Ambos 
países tendrán un interés común 
indivisible en la capacidad de cada presa 
para el control de avenidas. 

La construeción de las presas 
internacionales de almacenamiento 
principiará, dentro de los dos a os 
siguientes a la, aprobación per los 
dos Gobiernos de los,planos corres
pondientes.  Los trabajos empezarán por 
la construcción de, la presa inferior 
p r i n c i p a l  i n t e r n a c i o n a l  d e  
almacenamiento, pero se podrán llevar a 
cabo, simultáneamente, obras en los 
tramos superiores del río. La presa 
inferior principal internacional deberá 
quedars terminada en un plazo máximo 
de ocho a os a partir de la fecha,en que 
entre en vigor este Tratado. 

La construcción de las presas y otras 
obras comunes requeridas para la 
derivación del caudal del río, se iniciara 
en las fechas determinadas por la 
Comisión y aprobadas por los dos 
Gobiernos. 

El costo de construceión de cada una 
de las  presas in ternacionales 
de almacenamiento y los costos 
de su operación y mantenimiento 
se dividirán entre los dos páise 
en proporción a las respectivas 
capacidades útiles que en.la presa de que 
se trate se assignen a cada uno de ellos. 

El canto de construcción de cada una 
de las presas y de las otras obras comunes 
necesarias para la derivación de las aguas 
del río y los costos de su operacién y 
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between  the two Governments in
 
proportion to  the benefits which
 
the respective  countries receive 
therefrom, as  determined by the 
Commission and approved by  the 
two Governments. 

ARTICLE 6 

The Commission shall study, investigate, 
and prepare  plans for flood control 
works, where  and when necessary, other 
than those referred to in  Article 5 of this 
Treaty, on the Rio Grande (Rio Bravo) 
from Fort Quitman, Texas to the Gulf of 
Mexico.   These works may include levees 
along the river, floodways and grade-
control structures, and works  for 
the canalization, rectification and 
artificial channeling  of reaches of 
the river.  The  Commission shall report to 
the two Governments the works which 
should be built, the estimated cost 
thereof, the part of the  works to be 
constructed  by each Government, and the 
part of the works to be operated and 
maintained by each Section of the 
Commission.   Each Government agrees to 
construct, through its Section of the 
Commission, such works as may be 
recommended by the Commission and 
approved by the two Governments.  Each 
Government shall pay the costs of the 
works constructed by it and the costs of 
operation and maintenance of the  part of 
the works assigned to it for such purpose. 

ARTICLE 7 

The Commission shall study, 
investigate and prepare plans for          

mantenimiento, serán prorratea-dos entre 
los dos países en proporción de los 
beneficios que reciban, respectivamente, 
de cada una de dichas obras, de acuerdo 
con lo que determine la Comisión 
y aprueben los dos Gobiernos. 

ARTICULO 6 

Siempre que sea necesario, la 
Comisión estudiará, investigará y 
preparará los proyectos para las obras-
distintas de aquéllas a que se refiere el 
Artículo 5 de este Tratado--do control de 
las avenidas del río Bravo (Grande) desde 
Fort Quitman, Texas, hasta el Golfo de 
México.  Estas obras podrán in
cluir bordos a lo largo del río, cauces de 
alivio, estructuras de control de pendiente 
y la canalización, rectificación o 
encauzamiento de algunos tramos del río. 
La Comisión informará a los dos Go
biernos acerea de las obras que deberán 
construírse, de la estimación de sus 
costos, de la parte de aquéllasque deberá, 
quedar a cargo de cada uno de ellos y de 
la parte de las obias que debeá ser 
operada y mantenida por cada Sección de 
la Comisión. Cada Gobierno conviene en 
construír, por medio de au Sección de la 
Comisión, las obras que recomiende 
la Comisión y que aprueben los 
dos Gobiernos.  Cada Gobierno pagará 
los costos de las obras que construya y 
los costos de operación y mantenimiento 
de la parte de las obras que se le asigne 
con tal o bjeto. 

ARTICULO 7 

La Comisión estudiará, investi
gará, y preparará, los proyectos 
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plants for generating hydro-electric 
energy which it may be feasible 
to construct at the international storage 
dams on the Rio Grande (Rio Bravo). 
The Commission shall report to the two 
Governments in a Minute the works 
which should be built, the estimated cost 
thereof, and the part of the works to be 
constructed by each Government.  Each 
Government agrees to construct, through 
its Section of the Commission, 
such works as may be recommended by 
the Commission and approved by the two 
Governments.  Both Governments, 
through their respective Sections of the 
Commission, shall operate and maintain 
jointly such hydroelectric plants.  Each 
Government shall pay half the cost of 
the construction, operation and 
maintenance of such plants, and 
the energy generated shall be assigned to 
each country in like proportion. 

ARTICLE 8 

The two Governments recog-nize that 
both countries have a common interest in 
the conserva-tion and storage of waters in 
the international reservoirs and in the 
maximum use of these structures for the 
purpose of obtaining the most beneficial, 
regular and con-stant use of the waters 
belonging to them.  Accordingly, within 
the year following the placing in 
operation of the first of the major 
international storage dams which is 
c o n s t r u c t e d , t h e  C ommiss ion  

80809–46–3 

para las plantas de generación de energía 
hidroeléctrica quo fuere factible construír 
en las presas internacionales de 
almacenamiento en el río Bravo 
(Grande). La Comisión informará. a los 
dos Gobiernos, mediante un acta, 
acerca de las obras quo deberán 
construírse, de la estimación de sus costos 
y de la parte de aquéllas que deberá, 
quedar a cargo de cada uno de ellos. 
Cada Gobierna conviene en construír,per 
medio de su Sección de la Comisión, 
las obras que le recomiende la Comisión 
y que aprueben los dos Gobiernos.  Las 
plantas hidroeléctricas serán operadas y 
mentenidas conjuntamente por ambos 
Gobiernos per conducto de sus 
respectivas Secciones de la Comi
sión.  Cada Gobierno pagará la mitad del 
costo de construcción, operación y 
mantenimiento de estas plantas y en la 
misma proporción será asignada a cada 
uno de los dos países la energía 
hidroeléctrica generada. 

ARTICULO8 

Los dos Gobiernos reconocen 
que ambos países tienen un interés común 
en la conservación y en el  
almacenamiento de las aguas en 
las presas internacionales y en el mejor 
uso de dichas presas , con objeto de 
obtener el más benéfico, regular y 
constante aprovecha-miento de las aguas 
que les co- rresponden. Con tol fin, la 
Comi-sión, dentro del a o siguiente de 
haber sido puesta en operación la primera 
de las presas principales internacionales 
que se construya, 
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shall submit to each Government for its 
approval, regulations for the storage, 
conveyance and delivery of the waters of 
the Rio Grande (Rio Bravo) from Fort 
Quitman, Texas to the Gulf of Mexico. 
Such regulations may be modified, 
amended or supplemented when 
necessary by the Commission, subject to 
the approval of the two Governments. 
The following general rules shall 
severally govern until modified or 
amended by agreement of the 
Commission, with the approval of the two 
Governments: 

(a) Storage in all major international 
reservoirs above the lowest shall be 
maintained at the maximum possible 
water level, consistent with flood control, 
irrigation use and power require
ments. 

(b) Inflows to each reservoir shall 
be credited to each country in accordance 
with the ownership of such inflows. 

(c) In any reservoir the ownership 
of water belonging to the country whose 
conservation capacity therein is filled, 
and in excess of that needed to keep it 
filled, shall pass to the other country to 
the extent that such country may have 
unfilled conservation capacity, ex
cept that one country may at its option 
temporarily use the conservation capacity 
of the other country not currently being 
used in any of the upper reservoirs; pro
vided that in the event of flood discharge 
or spill occurring while one country is 
using the conserva-       

someterá a la aprobación de los 
dos Gobiernos un reglamento para 
el almacenamiento, conducción y entrega 
de las aguas del río Bravo (Grande) desde 
Foirt Quitman, Texas, hasta el Golfo de 
México.  Dicha reglamentación podrá ser 
modificada, adicionada o comple
mentada, cuando sea necesario, 
por la Comisión, con la aprobación de los 
dos Gobiernos.  Cada una de las 
siguientes reglas gene- rales regirá, hasta 
que sean modificadas por acuerdo de la 
Comisión con la aprobación de los dos 
Gobiernos: 

a) El almacenamiento de aguas en 
todas las presas superiores principales 
internacionales se mantendrá, al más alto 
nivel que sea compatible con el control de 
avenidas, las extracciones normales para 
irrigación y los requerimientos de 
generación de energía eléctrica. 

b) Las entradas de agua a cada 
presa se acreditarán al país a 
quien pertenezca dicha agua. 

En cualquier vaso de almacenamiento 
la propiedad del agua perteneciente al 
país que tenga agua en exceso de la 
necesaria para mantener llena la 
capacidad útil que le corresponda, pasará 
al otro país, hasta que se llene la capa
cidad útil asignada a éste.  Sin embargo, 
en todos los vasos de almacenamiento 
superiores, un país, al llenarse la 
capacidad útil que le pertenezca, podrá 
usar transitoriamente la capacidad útil del 
segundo país y que éste no use, siempre 
que, si en ese momento ocurrieren 
derrames y desfogues, 
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tion capacity of the other, all of 
such flood discharge or spill shall 
be charged to the country using 
the other's capacity, and all inflow shall 
be credited to the other country until the 
flood discharge or spill ceases or until the 
capacity of the other country becomes 
filled with its own water. 

(d) Reservoir losses shall be 
charged in proportion to the owner-ship 
of water in storage.  Releases any 
reservoir shall be charged the country 
requesting them, except that releases for 
the gener-ation of -electrical energy, or 
other common purpose, shall be charged 
in proportion to the ownership of 
water in storage. 

(e) Flood discharges and spills from 
the upper reservoirs shall be divided in 
the same proportion as the ownership of 
the inflows occurring at the time of such 
flood discharges and spills, except as 
provided in subparagraph (c) of 
this Article.  Flood discharges and spills 
from the lowest reservoir shall be divided 
equally, except that one country,with the 
consent of the Commission,may use such 
part of the share of the other country as is 
not used by the latter county. 

(f) Either of the two countries may 
avail itself, whenever it so desires, of any 
water belonging to 

la totalidad de éstos se cargue al primero 
y todas las entradas a la presa se 
consideren propiedad del segundo, hasta 
que cesen los derrames o desfogues o 
hasta que la capacidad útil del segundo se 
llene con aguas que le pertenezcan. 

d) Las pérdidas que ocurran en  los 
vasos de almacenamiento se cargarán a 
los dos países en proporción de los 
respectivos volú menes almacenados que 
les per- tenezean.  Las extracciones de 
cualquiera de los vasos se cargarán 
al país que las solicite, excepto las 
efectuadas para la gencración de energía 
eléetrica u otro propó-sito común que se 
cargarán a cada uno de los dos países en 
proporeión de los respectivos volúmenes 
almacenados que les pertenezcan. 

e) Los dermmes y desfogues de 
los vasos superiores de almacenamiento 
se dividirán entre los dos  países en la 
misma proporeión que guarden los 
volúmenes pertenecientes a cada uno de 
ellos de las aguas que entren a los 
almacenamientos durante el tiempo en 
que  ocurran los citados derrames y 
desfogues, con excepción del caso 
previsto en el inciso c) de este Articulo. 
Los derrames y desfogues de la presa 
inferior de almacena miento se dividirán 
en partes iguales entre los dos países, 
pero uno de ellos, con el permiso de la 
Comisión, podrá, usar las aguas 
correspondientes al otro país que éste no 
usare 

f) Cualquiera de los dos países podrá, 
disponer, en el momento en que lo desee, 
del agua almacenada 
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it and stored in the international 
reservoirs, provided that the water 
so taken is for direct beneficial use or for 
storage in other reservoirs. For this 
purpose the Commissioner of the 
respective country shall give appropriate 
notice to the Commission, which shall 
prescribe the proper measures for the 
opportune furnishing of the water. 

ARTICLE 9 

(a) The channel of the Rio Grande 
(Rio Bravo) may be used by either of the 
two countries to convey water belonging 
to it. 

(b) Either of the two countries may, 
at any point on the main channel of the 
river from Fort Quitman, Texas to the 
Gulf of Mexico, divert and use the water 
belonging to it and may for this purpose 
construct any necessary works. 
However, no such diversion or use, not 
existing on the date this Treaty enteri into 
force, shall be permitted in either coun
try, nor shall works be constructed 
for such purpose, until the Section of the 
Commission in whose country the 
diversion or use is proposed has made a 
finding that the water necessary for such 
diversion or use is available from the 
share of that country, unless the 
Commission has agreed to a 
greater diversion or use as provided by 
paragraph (d) of this Article.  The 
proposed use and the plans for the 
diversion works to be constructed in 
connection therewith shall be previously 
made known to the Commission for its 
information. 

que le pertenezea en las presas in
ternacionales, siempre que su extraceión 
se efectúe para algún uso benéfico 
director o para ser almacenada en otra 
presa.  Al efecto, el Comisionado 
respectivo dará el aviso correspondiente 
a la Comisión, la que dictará, las medidas 
necesarias para el suministro oportuno del 
agua. 

ARTICULO 9 

a) El cauce del río Bravo (Grande) 
podrá ser empleado por los dos países 
para conducir el agua que lea pertenezea. 

b) Cualquiera de los dos países 
podrá derivar y usar, en cualquier lugar 
del cauce principal del río Bravo 
(Grande) desde Fort Quitman, Texas, 
hasta el Golfo de México, el agua que le 
pertenezea y podrá construir, para ello, 
las obras necesarias. Sin embargo, 
no podrá hacerse ninguna derivación o 
uso en cualquiera de los dos países, fuera 
de los existentes en la fecha en que entre 
en vigor este Tratado, ni construirse 
ningunas obras con aquel fin, hasta que la 
Sección de la Comisión del país en que se 
intente hacer la derivación o use verifique 
que hay el agua necesaria para ese efecto, 
dentro de la asignación de ese mismo 
país, a menos que la Comisión haya con
venido, de acuerdo con lo estipulado en el 
inciso d) de este Artículo, en una 
derivación o uso en mayor cantidad.  El 
use proyectado, y los planos para las 
correspondientes obras de derivación que 
deban construírse, al efecto, se darán a 
conocer previamente a la Comisión para 
su información. 
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(c) Consumptive uses from the 
main stream and from the un
measured tributaries belowFort Quitman 
shall be charged against the share of the 
country making them. 

(d) The Commission shall have the 
power to authorize either country to 
divert and use water not belonging 
entirely to such country, when the water 
belonging to the other country can be 
diverted and used without injury to the 
latter and can be replaced at some. other 
point on the river. 

(e) The Commission shall have the 
power to authorize temporary diversion 
and use by one country of water 
belonging to the other, when the latter 
does not need it or is unable to use it, 
provided that such authorization or the 
use of such water shall not establish any 
right to continue to divert it. 

(f) In case of the occurrence of 
an extraordinary drought in one country 
with an abundant supply of water in the 
other country, water stored in the 
international storage reservoirs and 
belonging to the country enjoying such 
abundant water supply may be with
drawn, with the consent of the 
Commission, for the use of the country 
undergoing the drought. 

(g) Each country shall have the right 
to divert from the main channel of the 
river any amount of water, including the 
water belonging to the other country, 
for the purpose of generating 
hydro-electric power, provided that such 
diversion causes no injury to the other 
country and 

c) Los consumos hechos, abajo de 
Fort Quitman, en la corriente principal y 
en los afluentes no aforados, se cargarán 
a cuenta de la asignación del país que los 
efectúe. 

d) La Comisión podrá, autorizar 
que se deriven y usen aguas quo no 
correspondan completamente al país que 
pretenda hacerlo, cuando el agua que 
pertenezca al otro país pueda ser derivada 
y usada sin causarle perjuicio y le 
sea repuesta en algún otro lugar del río. 

e) La Comisión podrá autorizar la 
derivación y uso transitoriosa favor de un 
país de aguas que pertenezean al otro, 
cuando éste no las necesite o no las pueda 
utilizar y sin que dicha autorización o el 
uso de las citadas aguas establezca, con 
relación a las mismas, ningún derecho 
para continuar derivándolas. 

f) En los casos en que concurra 
una extraordinaria sequía en un país con 
un abundante abastecimiento de agua en 
el otro país, el agua de éste almacenada 
en los vasos de almacenamiento inter
nacionales podrá, ser extraída, con 
el consentimiento de la Comisión, para 
uso del país que experiments la sequia. 

g) Cada uno de los países ten-drá, 
el derecho de derivar del cauce principal 
del río cualquiera cantidad de agua, 
incluyendo el agua perteneciente al otro 
país, con el objeto de generar energía 
hidroeléctrica, siempre que talderivación 
no cauce perjuicio al otro país, no 
interfiera con la 
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does not interfere with the international 
generation of power and that the 
quantities not returning directly to the 
river are charged against the share of the 
country making the diversion. 
The feasibility of such diversions 
not existing on the date this Treaty enters 
into force shall be determined by the 
Commission, which shall also determine 
the amount of water consumed, such 
water to be charged against the country 
making the diversion. 

(h) In case either of the two 
countries shall construct works 
for diverting into the main channel of the 
Rio Grande (Rio Bravo) or its tributaries 
waters that do not at the time this Treaty 
enters into force contribute to the flow of 
the Rio Grande (Rio Bravo) such 
water shall belong to the country making 
such diversion. 

(i) Main stream channel losses shall 
be charged in proportion to the ownership 
of water being conveyed in the channel at 
the times and places of the losses. 

(j) The Commission shall keep a 
record of the waters belonging to each 
c o u n t r y a n d  o f  t h o s e  t h a t  
may be available at a given mo
ment, taking into account the 
measurement of the allotments, 
the regulation of the waters in storage, the 
consumptive uses, the withdrawals, the 
diversions, and the losses. For this 
purpose the Commission shall construct, 
operate and maintain on the main 
channel of the Rio Grande (Rio Bravo), 
and each Section shall 

gencración internacional de en
ergía eléctrica y que los volúmenes que 
no retornen directamente al río sean 
cargados a la participación del país que 
hizo la derivación.  La factibilidad de 
dichas derivaciones, que no existan al 
entrar en vigor este Tratado, será 
determinada por la Comisión, la 
que también fijará la cantidad de 
agua consumida que se cargará en cuenta 
de la participación del país que efectúe la 
derivación. 

h) En el caso de que cualquiera de 
los dos países construya obras 
para decivar, hacia el cauce principal del 
río Bravo (Grande) o de sus tributarios, 
aguas que no contribuyan, en la fecha en 
que este Tratado entre en vigor, al 
escurrimiento del citado río, dicha agua 
pertenecerá al país que haya hecho esa 
derivación. 

i) Las pérdidas de agua ocurridas 
en la corriente principal serán cargadas a 
cada país en proporción a los volúmenes 
conducidos o escurridos que le 
pertenezean, en ese lugar del cauce y en 
el momento en que ocurran las pérdidas. 

j) La Comisión llevará un registro 
de las aguas que pertenezean a cada país 
y de aquéllas de que pueda disponer en 
un momento dado, teniendo en cuenta al 
aforo de las aportaciones, la regulariza
ción de los almacenamientos, los 
consumos, las extracciones, las 
derivaciones y las pérdidas.  Al efecto, la 
Comisión construirá, operará, y 
mantendrá en la corriente principal del río 
Bravo (Grande) y cada Sección en los 
correspondientes afluentes afora-      
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construct, operate and maintain 
on the measured tributaries in its 
own country, all the gaging stations and 
mechanical apparatus necessary for the 
purpose of making computations and of 
obtaining the necessary data for such 
record.  The information with respect to 
the diversions and consumptive uses on 
the unmeasured tributaries shall be 
furnished to the Commission by the 
appropriate Section. The cost of 
construction of any new gaging stations 
located on the main channel of the Rio 
Grande (Rio Bravo) shall be 
borne equally by the two Governments. 
The operation and maintenance of all 
gaging stations or the cost of such 
operation and maintenance shall be 
apportioned between the two Sections in 
accordance with determinations to be 
made by the Commission. 

III -COLORADO RIVER 

ARTICLE 10 

Of the waters of the Colorado River, 
from any and all sources, there are 
allotted to Mexico: 

(a) A guaranteed annual quantity of 
1,500,000 acre-feet (1,850,234,000cubic 
meters) to be delivered in accordance 
with the provisions of Article 15 of this 
Treaty. 

(b) Any other quantities arriving at 
the Mexican points of diversion, with the 
understanding that in any year in which, 
as determined by the United States Sec
tion, there exists a surplus of waters of 
the Colorado River in excess of the 
amount necessary to 

dos, todas las estaciones hidrométricas y 
aparatos mecánicos que sean necesarios 
para hacer los cálcculos y obtener los 
datos requeridos para el aludido regis
tro.  La información respecto a 
las derivaciones y consumos hechos en 
los afluentes no aforadoo será 
proporcionada por la Sección que 
corresponda.  El costo de construcción de 
las estaciones hidrométricas nuevas que 
se localicen en el cauce principal del río 
Bravo (Grande) se dividirá igualmente 
entre los dos Gobiernos. La operación y 
mantenimiento, o el costo de los mismos, 
de todas las estaciones hidrométricas 
serán distribuídos entre las dos Seeciones, 
de acuerdo con lo que determine 
la Comisión. 

III -RIO COLORADO 

ARTICULO 10 

De las aguas del río Colorado, 
cualquiera que sea su fuente, se assignan 
a México: 

a) Un volumen garantizado de 1 
850 234 000 metros cúbicos (1 500 000 
acres pies) cada a o, que se entregará de 
acuerdo con lo dispuesto en el Articulo 
15 de este Tratado. 

b) Cualesquier otros volúmenes 
que lleguen a los puntos mexicanos de 
derivación; en la inteligencia de que, 
cuando a juicio de la Sección de los 
Estados Unidos, en cualquier a o exista 
en el río Colorado agua en exceso de la 
necesaria para abastecer los con-          
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supply uses in the United States and the 
guaranteed quantity of 1,5000,000 acre-
feet (1,850,234,000 cubic meters) 
annually to Mexico, the United States 
undertakes to deliver to Mexico, in the 
manner set out in Article 15 of this 
Treaty, additional waters of the Colorado 
River system to provide a total quantity 
not to exceed 1,700,000 acre-feet 
(2,096,931,000 cubic meters) a year. 
Mexico shall acquire no right beyond that 
provided by this subparagraph by the 
use of the waters of the Colorado River 
system, for any purpose whatsoever, in 
excess of 1,5000,000 acre-feet 
(1,850,234,000 cubic meters) annually. 

In the event of extraordinary drought 
or serious accident to the irrigation 
system in the United States, thereby 
making it difficult for the United States to 
deliver the guaranteed quantity of 
1,5000,000 acre-feet (1,850,234,000 
cubic meters) a year, the water allotted to 
Mexico under subparagraph (a) of this 
Article will be reduced in the same 
proportion as consumptive uses in the 
United States are reduced. 

ARTICLE 11 

(a) The United States shall deliver 
all waters allotted to Mexico wherever 
these waters may arrive in the bed of the 
limitrophe section of the Colorado River, 
with the exceptions hereinafter provided. 
Such waters shall be made up of the 
waters of the said river, whatever their 
origins, sub-        

sunios en los Estados Unidos y el 
volumen garantizado anualmente 
a México de 1 850 234 000 metros 
cúbicos (1 500 000 acres pies), 
los Estados Unidos se obligan a entregar 
a México, según lo establecido en el 
Artículo 15 de este Tratado, cantidades 
adicionales de agua del sistemia del río 
Colorado hasta por un volumen total que 
no exceda de 2 096 931 000 metros 
cúbicos (I 700 000 acres pies) anuales. 
México no adquirirá. ningún derecho, 
fuera del que le confiere este inciso, por 
el uso de las aguas del sistema del río 
Colorado para cualquier fin, en exceso de 
1 850 234 000 metros cúbicos (1 500 000 
acres pies) anualcs. 

En los casos de extraordinaria sequía 
o de serio accidente al sistema de 
irrigación de los Estados Unidos, que 
haga difícil a éstos entregar la cantidad 
garantizada de 1 850 234 000 metros 
cúbicos (1 500 000 acres pies), por a o, 
el agua asignada a México, según 
el inciso a) de este Artículo, se reducirá, 
en la misma proporción en que se 
reduzean los consumes en los Estados 
Unidos. 

ARTICULO 11 

a) Los Estados Unidos entregarán 
las aguas asignadas a México en 
cualquier lugar a que lleguen en el lecho 
del tramo limítrofe del río Colorado, con 
las excepciones que se citan más 
adelante.  El volumen asignado se 
formará con las aguas del citado río, 
cualquiera que sea su fuente, con sujeción 
a 
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ject to the provisions of the follow
ing paragraphs of this Article. 

(b) Of the waters of the Colorado 
River allotted to Mexico by subparagraph 
(a) of Article 10 of this Treaty, the United 
States shall deliver, wherever such waters 
may arrive in the limitrophe section of the 
river, 1,000,000 acrefeet (1,233,489,000 
cubic meters) annually from the time the 
Davis dam and reservoir are placed in 
operation until January 1, 1980 
and thereafter 1,125,000 acre-feet 
(1,387,675,000 cubic meters) annually, 
except that, should the main diversion 
structure referred to in subparagraph (a) 
of Article 12 of this Treaty be located 
entirely in Mexico and should Mexico so 
request, the United States shall deliver a 
quantity of water not exceeding 25,000 
acrefeet (30,837,000 cubic meters) 
annually, unless a larger quantity may be 
mutually agreed upon, at a point, to be 
likewise mutually agreed upon, on the 
international land boundary near San 
Luis, Sonora, in which event the 
quantities of 1,000,000 acre-feet 
(1,233,489,000 cubic meters) and 
1,125,000 acre-feet (1,387,675,000 cubic 
meters) provided hereinabove as 
deliverable in the limitrophe section of 
the river shall be reduced by the 
quantities to be delivered in the year 
concerned near San Luis, Sonora. 

(c) During the period from the time 
the Davis dam and reservoir 

80809–46–4 

las estipulaciones contendias en 
los párrafos siguientes de este Artícylo. 

b) Del volumen de aguas del río 
Colorado asignado a México en el inciso 
a) del Artículo 10 de este Tratado, los 
Estados Unidos enitregarán en cualquier 
lugar a que lleguen del tramo limítrofe 
del río, 1 233 489 000 metros cúbicos (1 
000 000 de acres pies) de agua 
anualmente, desde la fecha en que se 
ponga en operación la presa Davis hasta 
el primero de enero de 1980 y, des
pués de esta, fecha, 1 387 675 000 metros 
cúbicos (1 125 000 acres pies) de agua 
cada a o. Sin embargo, si la estructura 
principal de derivación a que se refiere el 
inciso a) del Artículo 12 de este Tratado 
quedare localizada totalmente en México, 
los Estados Unidos entregarán, asolicitud 
de México, en un lugar mutuamente 
determinado de la línea terrestre limítrofe 
cerea de San Luis, Sonora, un volumen de 
agua que no exceda de 30 837 000 metros 
cúbicos (25 000 acres pies) anualmente, 
a menos que se convenga en un volumen 
mayor.  En este último caso, a los 
mencionados volúmenes de 1 233 489 
000 metros cúbicos (1 000 000 de acres 
pies) y de 1 387 675 000 metros cúbicos 
(1 125 000 acres pies) que deberán 
entregarse, como se especifica arriba, en 
el tramo limítrofe del río, se les deducirán 
los volúmenes que se entreguen, cada 
a o, cerea de San Luis, Sonora. 

c) En el periodo comprendido 
entre la fecha en que la Presa 
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are placed in operation until January 1, 
1980, the United States shall also deliver 
to Mexico annually, of the water allotted 
to it, 500,000 acre-feet (616,745,000 
cubic meters), and thereafter the United 
States shall deliver annually 375,000 
acre-feet (462,558,000 cubic meters), at 
the internationalboundary line, by means 
of the All-American Canal and a canal 
connecting the lower end of the 
Pilot Knob Wasteway with the 
Alamo Canal or with any other Mexican 
canal which may be substituted for the 
Alamo Canal.  In either event the 
deliveries shall be made at an operating 
water surface elevation not higher than 
that of the Alamo Canal at the 
point where it crossed the international 
boundary line in the year 1943. 

(d) All the deliveries of water 
specified above shall be made subject to 
the provisions of Article 15 of this Treaty. 

ARTICLE 12 

The two Governments agree to 
construct the following works: 

(a) Mexico shall construct at its 
expense, within a period of five 
years from the date of the entry into force 
of this Treaty, a main diversion structure 
below the point where the northernmost 
part of the international land boundary 
line intersects the Colorado River. 
If such diversion structure is located in 
the limitrophe section of the river, its 
location, design and construction shall be 
subject to 

Davis se ponga en operación y el primero 
de enero de 1980, los Estados Unidos 
entregarán anualmente a México, además, 
del volumen asignado a México, 
616745000 metros cúbicos (500 000 
acres pies) y, a partir de la última fecha 
citada, 462 558 000 metros cúbicos (375 
000 acres pies) anuales, en la línea limí
trofe internacional, por conducto 
del Canal Todo Americano y de un canal 
que una al extremo inferior de la descarga 
de Pilot Knob con el Canal del Alamo o 
con cualquier otro canal mexicano que lo 
sustituya.  En amboa cases las entregas se 
harán a una elevación de la superficie del 
agua no mayor que aquélla con la que se 
operaba el Canal del Alamo, en el punto 
en que cruzaba la línea divisoria en el a o 
de 1943. 

d) Todas las entregas de agua 
especificadas anteriormente se sujetarán 
a las estipulaciones del Artículo 15 de 
este Tratado. 

ARTICULO 12 

Los dos Gobiernos se compremeten a 
construir las siguientes obras: 

a) México construirá, a sus ex
pensas, on un plazo de cinco a os 
contados a partir de la fecha en que entre 
en vigor este Tratado, una estructura 
principal de derivación ubicada aguas 
abajo del punto en que la parte más al 
norte de la línea divisoria internacional 
terrestre encuentra al río Colorado. Si 
dicha estructura se localizare en el tramo 
limítrofe del río, su ubicación, proyeeto y 
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the approval of the Commission. 
The Commission shall thereafter maintain 
and operate the structure at the expense of 
Mexico. Regardless of where such 
diversion structure is located, there shall 
simultaneously be constructed such 
levees, interior drainage facilities 
and other works, or improvements 
to existing works, as in the opinion of the 
Commission shall be necessary to protect 
lands within the United States against 
damage from such floods and seepage as 
might result from the construction, 
operation and maintenance of this 
diversion structure.  These pro
tective works shall be constructed, 
operated and maintained at the expense of 
Mexico by the respective Sections of the 
Commission, or under their supervision, 
each within the territory of its own 
country. 

(b) The United States, within 
a period of five years from the date of the 
entry into force of this Treaty, shall 
construct in its own territory and at its 
expense, and thereafter operate and 
maintain at its expense, the Davis storage 
dam and reservoir, a part of the capacity 
of which shall be used to make possible 
the regulation at the boundary of the 
waters to be delivered to Mexico in 
accordance with the provisions of Article 
15 of this Treaty. 

(e) The United States shall construct 
or acquire in its own territory the works 
that may be necessary to convey a part of 
the 

construcción se sujetarán a la aprobación 
de la Comisión. Una vez construida la 
estructura, la Comisión la operará, y 
mantendrá, a expensas de México. 
Independientemente del lugar en que se 
localice la estructura aludida, si
multáneamente se construirán los bordos, 
drenajes interiores y otras obras de 
protección y se harán las mejoras a las 
existentes, según la Comisión estime 
necesario, para proteger los terrenos 
ubicados dentro de los Estados Unidos de 
los da os que pudieran producirse acausa 
de avenidas y filtraciones como resultado 
de la construceión, operación y 
mantenimiento de la citada estructura de 
derivación.  Estas obras de protección 
serán construidas, operadas y manteni
das, a expensas de México, por las 
correspondientes Secciones de la 
Comisión, o bajo su vigilancia, cada una 
dentro de su propio toerritorio. 

b) Los Estados Unidos construirán, 
a sus expensas, en su propio territorio, en 
un plazo de cinco a os contados a partir 
de la fecha en que entre en vigor este 
Tratado, la presa de almace
namiento Davis, una parte de 
cuya capacidad se usará, para obtener la 
regularización de las aguas que deben ser 
entregadas a México de la manera 
establecida en el Articulo 15 de este 
Tratado.  La operación y miantenimiento 
de la misma presa serán por cuenta de los 
Estados Unidos. 

c) Los Estados Unidos construirán 
o adquirirán en su propio terxitorio las 
obras que fueren necesarias para hacer 
llegar una 
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waters of the Colorado River allotted to 
Mexico to the Mexican diversion points 
on the internationalland boundarv line re
ferred to in this Treaty. Among 
these works shall be included: the canal 
and other works necessary to convey 
water from the lower end of the Pilot 
Knob Wasteway to the international 
boundary, and, should Mexico request it, 
a canal to connect the main diversion 
structure referred to in subparagraph (a) 
of this Article, if this diversion structure 
should be built in the limitrophe section 
of the river, with the Mexican system of 
canals at a point to be agreed upon by the 
Commission on the international 
land boundary near San Luis, 
Sonora.  Such works shall be constructed 
or acquired and operated and maintained 
by the United States Section at the 
expense of Mexico.  Mexico shall also 
pay the costs of any sites or rights of 
way required for such works. 

(d) The Commissionshall construct, 
operate and maintain in the limitrophe 
section of the Colorado River, and each 
Section shall construct, operate and 
maintain in the territory of its own 
country on the Colorado River below Im
perial Dam and on all other carry
ing facilities used for the delivery 
of water to Mexico, all necessary gaging 
stations and other measuring devices for 
the purpose of keeping a complete record 
of the waters delivered to Mexico and of 
the flows of the river.  All data ob-      

parte de las aguas del río Colo
rado, asignadas a México, a los puntos 
mexicanos de derivación en la linea 
divisoria internacional terrestre que se 
especifican en este Tratado.  Entre estas 
obras se incluirán: el canal y las otras 
obras necesarias para conducir el agua 
desde el extremo inferior de la descarga 
de Pilot Knobhasta el límite internacional 
y, a solicitud de México, un canal que 
conecte la estructura principal de deriva
ción a que se refiere el inciso a) de este 
Artículo, si ésta se construyere en el 
tramo limítrofe del río, con el sistema 
mexicano de canales en el punto de la 
línea divisoria internacional, cerca de 
San Luis, Sonora, en que convenga 
la Comisión. Las obras men
cionadas serán construidas o adquiridasy 
operadas y mantenidas por la Sección de 
los Estados Unidos a expensas de 
México.  México cubrirá también los 
costos de los sitios y derechos de via 
requeridos para dichas obras. 

d) La Comisión construirá, 
mantendrá y operará en el tramo limítrofe 
del río Colorado, y cada Sección 
construirá, mantendrá y operará, en su 
territorio respective, en el río Colorado, 
aguas abajo de la presa Imperial, y en 
todas las otras obras usadas para entregar 
agua a México, las estaciones 
hidrométricas y dispositivos ne
cesarios para llevar un registro completo 
del caudal que se entregue a México y del 
escurrimiento del río.  Todos los datos 
obtenidos al respecto serán com-       
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tained as to such deliveries and 
flows shall be periodically com- piled and 
exchanged between the two Sections. 

ARTICLE 13 

The Commission shall study, in
vestigate and prepare plans for 
flood control on the Lower Colora
do River between Imperial Dam and the 
Gulf of California, in both the United 
States and Mexico, and shall, in a Minute, 
report to the two Governments the works 
which should be built, the estimated cost 
thereof, and the part of the works to be 
constructed by each Government.  The 
two Governments agree to construct, 
through their respective Sections of the 
Commission, such works as may be rec
ommended by the Commission and 
approved by the two Governments each 
Government to pay the costs of the works 
constructed by it.  The Commission shall 
likewise recommend the parts of the 
works to be operated and maintained 
jointly by the Commission and the parts 
to be operated and maintained by each 
Section.  The tnvo Governments agree to 
pay in equal shares the cost of joint 
operation and maintenance, and each 
Government agrees to pay the cost of 
operation and maintenance of the works 
assigned to it for such purpose.  

ARTICLE 14 

In consideration of the use of the All-
American Canal for the delivery to 
Mexico, in the manner provided in 
Articles 11 and 15 of this       

pilados e intercambiados periódicamente 
por las dos Secciones. 

ARTICULO 13 

La Comisión estudiará, investigará y 
preparará los proyectos para el control de 
las avenidas en el Bajo Río Colorado, 
tanto en los Estados Unidos como en 
México, desde la Presa Imperial hasta el 
Golfo de California, e informará a los dos 
Gobiernos, mediante un acta, acerca de 
las obras que deberán construírse, de la 
estimación de sus costos y de la parte de 
las obras que deberá construir cada 
Gobierno. Los dos Gobiernos convienen 
en construír, por medio desus respectivas 
Secciones de la Comisión, las obras que 
aprueben, recomendadas por la Comisión, 
y en pagar los costos de las que res
pectivamente construyan.  De la misma 
manera, la Comisión recomendará qué 
porciones de las obras deberán ser 
operadas y mantenidas conjuntamente por 
la Comisión y cuáles operadas y 
mantenidas por cads Sección. Los dos 
Gobiernos convienen en pagar por partes 
iguales el costo de la operación y 
mantenimiento conjuntos, y cada 
Gobierno conviene en pagar el costo de 
operación y mantenimiento de las obras 
asignadas a é1 con dicho objeto. 

ARTICULO 14 

En coonsideración del uso del Canal 
Todo Americano para la entrega a 
México, en la forma establecida en los 
Artículos 11 y 
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Treaty, of a part of its allotment 
of the waters of the Colorado 
River, Mexico shall pay to the 
United States: 

(a) A proportion of the costs 
actually incurred in the construction of 
Imperial Dam and the ImperialDam-Pilot 
Knob section of the All-American Canal, 
this proportion and the method and 
terms of repayment to be determined by 
the two Governments, which, for this 
purpose, shall take into consideration the 
proportionate uses of these facilities by 
the two countries, them determinations to 
be made as soon as Davis dam and 
reservoir are placed in operation. 

(b) Annually, a proportionate part of 
the total costs of maintenance and 
operation of such facilities, these costs to 
be prorated between the two countries in 
proportion to the amount of water 
delivered annually through suchfacilities 
for use in each of the two countries. 

In the event that revenues from 
the sale of hydroelectric power 
which may be generated at Pilot 
Knob become available for the 
.amortization of part or all of the costs of 
the facilities named in subparagraph (a) 
of this Article, the part that Mexico 
should pay of the costs of said facilities 
shall be reduced or repaid in the same 
proportion as the balance of the 
total costs are reduced or repaid. 
It is understood that any such 
revenue shall not become available until, 
the cost of any works which may be 
constructed for the gonera-      

15 de este Tratado, de una parte 
de su asignación a las aguas del 
río Colorado, México pagará a los 
Estados Unidos: 

a) Una parte de los costos realesde 
la construcción de la Presa Imperial y del 
tramo Imperial-Pilot Knob del Canal 
Todo Americano; dicha parte y la forma 
y términos de supago serán determinados 
por los dos Gobiernos, tomando en 
consideración la proporción en que 
ambos países usarán las citadas obros. 
Esta determinación deberá ser hecha 
tan pronto como sea puesta en operación 
la Presa Davis. 

b) Anualmente, la parte que le 
corresponda de los costos totales de 
mantenimiento y operación de aquellas 
obras.  Dichos costos serán prorrateados 
entre los dos países en proporción a la 
cantidad de agua entregada anualmente a 
cada uno de ellos, para su uso, por medio 
de esas obras. 

En el caso de que pueda disponerse de 
los productos de la venta de la energía 
hidroeléctrica que se genere en Pilot 
Knob para la amortización de una parte o 
de la totalidad de los costos de las 
obras enumeradas en el inciso a) de este 
Artículo, la parte quo México deberá 
pagar del costo de dichas obras será 
reducida o, reembolsada en la misma 
proporción en que se reduzoa o 
reembolse el saldo insoluto de los costos 
totales.  Queda entendido que no podrá 
disponerse con ese fin de productos de la 
vents de energia 
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tion of hydroelectric power at 
said location has been fully amor
tized from the revenues derived 
therefrom. 

ARTICLE 15 

A. The water allotted in sub
paragraph (a) of Article 10 of this Treaty 
shall be delivered to Mexico at the points 
of delivery specified in Article 11, in 
accordance with the following two annual 
schedules of deliveries by months, which 
the Mexican Section shall formulate and 
present to the Commission before the 
beginning of each calendar year: 

SCHEDULE I 

Schedule I shall cover the 
delivery, in the limitrophe sec
tion of the Colorado River, of 
1,000,000 acre-feet (1,233,489,
000 cubic meters) of water each 
year from the date Davis dam 
and reservoir are placed in oper
ation until January 1, 1980 and 
the delivery of 1,125,000 acre-
feet (1,387,675,00.0 cubic meters) 
of water each year thereafter. 
This schedule shall be formu
lated subject to the following 
limitations: 
With reference to the 1,000,000 

acre-foot (1,233,489,000 cubic 
meter) quantity: 

(a)  During the months of 
January, February,  October,  
November and December the 
prescribed rate of delivery shall be not 
less than 600 cubic feet 

eléctrica sino hista que el costo de todas 
las obras construídas en ese lugar para 
generación de energía eléctrica,haya sido 
totalmente amortizado con los 
mencionados productos de la venta de la 
energía eléctrica. 

ARTICULO 15 

A.-El agua asignada en el inciso a) del 
Artículo 10 de este Tratado será, 
entregada a México en los lugares 
especificados en el Artículo 11, de 
acuerdo con dos tablas anuales de 
entregas mensuales, que se indican a 
continuación, y que la Sección Mexicans 
formulará y presentará a la Comi
sión antes del principio de cada a o civil: 

TABLA I

   La tabla I detallará, la entrega en el 
tramo limítrofe del río Colorado de 1 
233 489 000 metros cúbicos (1 000 
000 de acres pies) anuales de agua, a 
partir de la fecha en que la Presa 
Davis se ponga en operación, hasta el 
primero de enero de 1980, y la entrega 
de 1 387 675 000 metros cúbicos (1 
125 000 acres pies) anuales de agua 
después de esa fecha.  Esta tabla se 
formulará con sujeción a las siguientes 
limitaciones:

 Para el volumen de 1 233 489
000 metros cúbicos (1 000 000 de 
acres pies): 

a) Durante los meses de enero, 
febrero, octubre, noviembre y 
diciembre, el gasto de entrega no será 
menor de 17.0 metros cúbicos (600 
pies cúbicos) ni 
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(17.0 cubic meters) nor more 
than 3,500 cubic feet (99.1 
cubic meters) per second. 

(b) During the remaining 
months of the year the prescribed rate 
of delivery shall be not less than 1,000 
cubic feet (28.3 cubic meters) nor 
more than 3,500 cubic feet (99.1 
cubic meters) per second. 

With reference to the 1,125,000 acre-
foot (1,387,675,000 cubic me
ter) quantity: 

(a)  During the months of 
January,  February,  October,  
November and December the 
prescribed rate of delivery shall be not 
less than 675 cubic feet (19.1 cubic 
meters) nor more than 4,000 cubic feet 
(113.3 cubic meters) per second. 

(b) During the remaining 
months of the year the prescribed rate 
of delivery shall be not less than 1,125 
cubic feet (31.9 cubic meters) nor 
more than 4,000 cubic feet (113.3 
cubic meters) per second. 

Should deliveries of water be made at 
a point on the land boundary near San 
Luis, Sonora, as provided for in Article 
11, such deliveries shall be made under a 
sub-schedule to be formulated and 
furnished by the Mexican Section.  The 
quantities and monthly rates of deliveries 
under such subschedule shall be in 
proportion to those specified for Schedule 
I, unless otherwise agreed upon by the 
Commission. 

mayor de 99.1 metroo cúbicos (3 500 
pies cúbicos) por seundo.

 b) Durante los meses restantes del 
a o, el gasto de entregs no será menor 
de 28.3 metros cúbicos (1 000 pies 
cúbicos) ni mayor de 99.1 metros 
cúbicos (3 500 pies cúbicos) por 
segundo. 

Para el volumen de 1 387 675 000 
metros cúbicos (1 125 000 acres pies):

  a) Durante los meses de enero, 
febrero, octubre, noviembre y 
diciembre, el gasto de entrega no será 
menor de 19.1 metros cúbicos (675 
pies cúbicos) ni mayor de 113.3 
metros cúbicos (4 000 pies cúbicos) 
por segundo.

 b) Durante los meses restantes del 
a o, el gasto de entrega noserá menor 
de 31.9 metros cúbicos (1 125 pies 
cúbicos) ni mayor de 113.3 metros 
cúbicos (4 000 pies cúbicos) por se
gundo. 

En el caso en que se hagan entregas de 
agua en un lugar de la línes divisoria 
terrestre cercano a San Luis, Sonora, de 
acuerdo con lo establecido en el Artículo 
11, dichas entregas se sujetarán a una 
subtabla que formulará y propercionará la 
Sección Mexiocana.  Los volúmenes y 
gas tos mensuales  de  entrega 
especificados en dichn subtabla estarán 
en proporción a los especificados para la 
Tabla 1, salvo que la Comisión acuerde 
otra cosa. 
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SCHEDULE II 

Schedule II shall cover the 
deliverv at the boundary line by means 
of the All-American Canal of 500,000 
acre-feet (616,745,000 cubic meters) 
of water each year from the date Davis 
dam and reservoir are placed in 
operation until January 1, 1980 and 
the delivery of 375,000 acre-feet 
(462,558,000 cubic meters) of water 
each year thereafter.  This schedule 
shall be formulated subject to the 
following limitations: 

With reference to the 500,000 acre-
foot (616,745,000 cubic meter) quantity: 

(a) During the months of 
January, February,  October,  
November and December the 
prescribed rate of delivery shall be not 
less than 300 cubic feet (8.5 cubic 
meters) nor more than 2,000 cubic feet 
(56.6 cubic meters) per second. 

(b) During the remaining 
months of the year the prescribed rate 
of delivery shall be not less than 500 
cubic feet (14.2 cubic meters) nor 
more than 2,000 cubic feet (56.6 cubic 
meters) per second. 
With reference to the 375,000 acre-

foot (462,558,000 cubic meter) quantity: 
(a) During the months of 

January, February,  October,  
November and December the 
prescribed rate of delivery shall be not 
less than 225 cubic feet 

TABLA II 

La tabla II detallará la entrega 
en la línea divisoria de las aguas 
p r o c e d e n t e s  d e l  C a n a l  
Todo Americano, de un volumen de 
616 745 000 metros cúbicos (500000 
acres pies) anuales de agua a partir de 
la fecha en que la Presa Davis sea 
puesta en operación, hasta el primero 
de enero de 1980, y de 462 558 000 
metros cúbicos (375 000 acres pies) 
de agua anuales después de esa fecha. 
Esta tabla se formulará con sujeción a 
las siguientes limitaciones: 
Par el volumen de 616 745000 metros 

cúbicos (500 000 acres pies): 
   a) Durante los meses de enero, 
febrero, octubre, noviembre y 
diciembre, el gasto de entrega no será, 
menor de 8.5 metroscúbicos (300 pies 
cúbicos), ni mayor de 56.6 metros 
cúbicos (2 000 pies cúbiem) por 
segundo.
 b) Durante los meses restantes del 

a o, el gasto de entrega no será menor 
de 14.2 metros cúbicos (500 pies 
cúbicos), ni mayor de 56.6 metros 
cúbicos (2 000 pies cúbicos) por 
segundo. 

Para el volumen de 462 558 000 
metros cúbicos (375 000 acres pies): 

  a)  D u r a n t e  l o s  m e s e s  d e  
enero, febrero, octubre,.noviembre y 
diciembre, el gasto de entrega no será, 
menor de 6.4 metros cúbicos (225 pies 
cúi-
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(6.4 cubic  meters) nor more 
than  1,500 cubic feet (42.5 
cubic meters) per second. 

(b) During  the remaining 
months  of the year the prescribed  rate 
of delivery shall be not less than 375 
cubic. feet (10.6 cubic meters) nor 
more than 1,500 cubic feet (42.5 
cubic meters) per second. 
B. The United States shall be 

Under no obligation to deliver, through 
the All-American Canal, more than 
500,000 acre-feet (616,745,000  cubic 
meters) annually from the date Davis dam 
and reservoir are placed in operation 
until January 1, 1980 or more than 
375,000 acre-feet (462,558,000  cu
bic meters)  annually thereafter. 
If, by mutual agreement, any part of the 
quantities of  water specified in this 
paragraph are delivered to Mexico at 
points on  the land boundary otherwise 
than through the All-American Canal, 
the above quantities of water and the rates 
of deliveries set out under Schedule II of 
this Article shall be correspondingly 
diminished. 

C. The United States shall have the 
option of delivering, at the point on the 
l and boundary  ment ioned   in  
subparagraph (c) of Article 11, any part 
or  all of the water to be delivered at that 
point  under Schedule II of this Article 
during the months of January, February, 
October, November and December of 
each year, from any source whatsoever, 
with the 

cos) ni mayor de 42.5 metros cúbicos 
(1 500 pies cúbicos) por segundo.
 b) Durante los meses restantea del 

a o, el gasto de entrega no será, 
menor de 10.6 metros cúbicos (375 
pies cúbicos), ni mayorde 42.5 metros 
cúbicos (1 500 pies cúbicos) por 
segundo. 

B. -Los Estados Unidos no estarán 
obligados a entregar por el Canal Todo 
Americano más de 616 745 000 metros 
cúbicos (500 000 acres pies) anuales 
desde la fecha en que se ponga en opera
ción la Presa Davis hasta el primero de 
enero de 1980, ni más de 462 558 000 
metros cúbicoo (375 000 acres pies) 
anuales después de esa última fecha.  Si 
por acuerdo mutuo se entregare a México 
cualquiera parte de los volúmenes de 
agua especificados en este párrafo, 
en puntos de la línea terrestre in
ternacional distintos del lugar en que se 
haga la entrega por el Canal Todo 
Americano, los gastos de entrega y los 
volúmenes de agua arriba mencionados y 
determinados en la Tabla II de este 
Artículo, serán disminuídos en las 
cantida, des correspondientes. 

C. -Durante los meses de enero, 
febrero, octubre, noviembre y diciembre 
de cada a o, los Estados Unidos tendrá la 
opción de entregar, en el lugar de la línes 
divisoria internacional determinado en el 
inciso c) del Artículo 11, de cualquier 
fuente que sea, una parte o la totalidad del 
volumen de agua que deberá ser 
entregado en ese lugar de acuerdo 
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understanding that the total speci
fied annual quantities to be de
livered through the All-American Canal 
shall not be reduced because of the 
exercise of this option, unless such 
reduction be requested by the Mexican 
Section, provided that the exercise of this 
option shall not have the effect of in
creasing the total amount of scheduled 
water to be delivered to Mexico. 

D. In any year in which there shall 
exist in the river water in excess of that 
necessary to satisfy the requirements in 
the United States and the guaranteed 
quantity of 1,500,000 acre-feet (1,850,
234,000 cubic meters) allotted to Mexico, 
the United States hereby declares its 
intention to cooperate with Mexico in 
attempting to supply additional quantities 
of water through the All-American Canal 
as such additional quantities are desired 
by Mexico, if such use of the Canal and 
facilities will not be detrimental to the 
United States, provided that the delivery 
of any additional quantities through the 
All-American Canal shall not have the 
effect of increasing the total scheduled 
deliveries to Mexico. Mexico hereby de
clares its intention to cooperate with the 
United States by attempting to curtail 
deliveries of water through the All-
American Canal in years of limited 
supply, if such curtailmentcan be accom
plished without detrixnent to Mexico and 
is necessary to allow full use of all 
available water supplies, provided that 
such curtailment shall not have the effect 
of reduc-

con la Tabla II de este Artículo. 
El ejercicio de la anterior opción, 
no producirá, la reducción de 
los volúmenes totales anuales espe
cificados para ser entregados por el Canal 
Todo Americano, a menos que dieba 
reducción sea solicitada por la Sección 
Mexicana, ni implicará el aumento del 
volumen total de agua tabulada que 
deberá entregarse a México. 

D. -En cualquier a o en que haya 
agua en el río en exceso de la necesaria 
para satisfacer las demandas en los 
Estados Unidos y el volumen garantizado 
de 1 850 234 000 metros cúbicos (1 500 
000 acres pies) asignado a México, los 
Estados Unidos declaran su intención 
de cooperar con México procu
rando abastecer, por el Canal 
Todo Americano, los volúmenes 
adicionales de agua que México desee, si 
ese uso del Canal y de las obras 
respectivas no resultare perjudicial a los 
Estados Unidos; en la inteligencia de que 
la entrega de los volúmenes adicionales 
de agua por el Canal Todo Americano 
no significará el aumento del volumen 
total de entregas de agua tabulado para 
México.  Por su parte, México declara au 
intención de cooperar con los Estados 
Unidos durante los a os de abasteci
miento limitado tratando de reducir las 
entregas de agua por el Canal Todo 
Americano si dicha reducción pudiere 
llevarse a efecto sin perjuicio para 
México y si fuere necesaria para hacer 
posible el aprovechamiento total del agua 
disponible; en la inteligeneia de que dicha 
reducción no tendrá el 
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ing the total scheduled deliveries of water 
to Mexico. 

E. In any year in which there shall 
exist in the river water in excess of that 
necessary to satisfy the requirements in 
the United States and the guaranteed 
quantity of 1,500,000 acre-feet (1,850,
234,000 cubic meters) allotted to Mexico, 
the United States Section shall so inform 
the Mexican Section in order that the 
latter may schedule such surplus water to 
complete a quantity up to a maximum of 
1,700,000 acre-feet (2,096,931,000cubic 
meters).  In this circumstance the total 
quantities to be delivered under 
Schedules I and II shall be increased in 
proportion to their respective total 
quantities and the two schedules 
thus increased shall be subject to 
the same limitations as those established 
for each under paragraph A of this 
Article. 

F. Subject to the limitations as to 
rates of deliveries and total quantities set 
out in Schedules I and II, Mexico shall 
have the right, upon thirty days notice in 
advance to the United States Section, to 
increase or decrease each monthly 
quantity prescribed by those schedules by 
not more than 20% of the monthly 
quantity. 

G. The total quantity of water to be 
delivered under Schedule I of paragraph 
A of this Article may be increased in any 
year if the amount to be delivered under 
Schedule II 

efecto de disminuir el total de entregas de 
agua tabulado para México. 

E. -En cualquier a o en que haya 
agua en el río en exceso de la cantidad 
necesaria para satisfacer las demandas en 
los Estados Unidos y el volumen 
garantizado de 1 850 234 000 metros 
cúbicos (1 500 000 acres pies) asignado a 
México, la Sección de los Estados Unidos 
lo informará así a la Sección Mexicana 
con objeto de que esta última pueda 
tabular las aguas excedentes hasta 
completer un volumen máximo de 2 096 
931 000 metros cúbicos (1 700 000 acres 
pies).  En este caso los volúmenenes 
totales que se entregarán de acuerdo con 
las  Tablas  námeros  I  y  II  
serán aumentados en proporción 
a sus respectivos volúmenes totales y las 
dos tablas así incrementsdas quedarán 
sujetas a las mismas limitaciones 
establecidas, para cada una de ellas, en el 
párrafo A de este Artículo. 

F. -Con sujeción a las limitciones 
fijadas en las Tablas I y II por lo que toca 
a los gastos de entrega y a los volúmenes 
totales, México tendrá el derecho de 
aumentar o disminuir, mediante avisos 
dados a la Sección de los Estados Unidos 
con 30 días de anticipación, cada uno de 
los volúmenes mensuales establecidos 
en esas tablas, en una cantidad que 
no exceda del 20 % de su respectivo 
monto. 

G. - En cualquier a o, el volumen 
total de agua que deberá entregarse de 
acuerdo con la Tabla I a que se refiere el 
párrafo A de este Artículo, podrá ser 
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is correspondingly reduced and if 
the limitations as to rates of de
livery under each schedule are 
correspondingly increased and reduced. 

IV -TIJUANA RIVER 

ARTICLE 16 

In order to improve existing uses and 
t o  a s s u r e  a n y  f e a s i b l e  
further development, the Commis
sion shall study and investigate, and shall 
submit to the two Governments for their 
approval: 

(1) Recommendations for the 
equitable distribution between the two 
countries of the waters of the Tijuana 
River system; 

(2) Plans for storage and flood 
control to promote and develop domestic, 
irrigation and other feasible uses of the 
waters of this system; 

(3) An estimate of the cost of the 
proposed works and the manner in which 
the construction of such works or the cost 
thereof should be divided between the 
two Governments; 

(4) Recommendations regarding the 
parts of the works to be operated and 
maintained by the Commission and the 
parts to be operated and maintained by 
each Section. 

The two Goverrunents through their 
respective Sections of the Commission 
shall construct such of the proposed 
works as are 

aumentado, si el volumen de agua que se 
entregue de acuerdo con la Tabla II se 
redujere en el mismo volumen y si las 
limitaciones en cuanto a gastos de entrega 
estipulados para cada tabla se aumentan 
y se redticen correspondientemente. 

IV -RIO TIJUANA 

ARTICULO 16 

Con el objeto de mejorar los 
usos existentes y de asegurar cualquier 
desarrollo futuro factible, la Comisión 
estudiará, investigará y someteráa los dos 
Gobiernos para su aprobación: 

(1) Recomendaciones para la 
distribución equitativa entre los 
dos países de las aguas del sistema del río 
Tijuana; 

(2) Proyectos de almacenamiento y 
control de avenidas a fin de fomentar y 
desarrollar los usos domésticos, de 
irrigación y demás usos factibles de las 
aguas de este sistema; 

(3) Estimaciones de los costos de 
las obras propuestas y de la forma en que 
la construcción de dichas obras o los 
costos de las mismas deberán ser 
divididos entre los dos Gobiernos; 

(4) Recomendaciones respecto de 
las partes de las obras que deberán ser 
operadas y mantenidas por la Comisión y 
las partes de las mismas que deberán ser 
operadas y mantenidas por cada Sec
ción. 

Los dos Gobiernos, cada uno 
por conducto de sus respectivas 
Secciones de la Comisión, construirán las 
obras que propongan 
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approved by both Governments, 
shall divide the work to be done or the 
cost thereof, and shall distribute between 
the two countries the waters of the 
Tijuana River system in the proportions 
approved by the two Governments. 
The two Governments agree to 
pay in equal shares the costs of 
joint operation and maintenance of the 
works involved, and each Government 
agrees to pay the cost of operation and 
maintenance of the works assigned to it 
for such purpose. 

V - GENERAL PROVISIONS 

ARTICLE 17 

The use of the channels of the 
mtemational rivers for the discharge of 
flood or other excess waters shall be free 
and not subject to limitation by either 
country, and neither country shall have 
any claim against the other in respect of 
any damage caused by such use.  Each 
Government agrees to furnish the other 
Govemment, as far in advance as 
practicable, any information it may have 
in regaxd to such extra ordinary 
discharges of water from reservoirs and 
flood flows on its own territory as may 
produce floods on the territory of the 
other. 

Each Government declares its 
intention to operate its storage dams in 
such manncr, consistent with the normal 
operations of its hydraulic systems, as to 
avoid, as far as feasible, material damage 
in the territory of the other. 

y aprueben ambos Gobiernos, se 
dividirán la cantidad de obra o su costo y 
se distribuirán las aguas del sistema del 
río Tijuana en las proporciones que ellos 
decidan.  Los dos Gobiernos convienen 
en pagar por partes iguales el costo 
de la operación y mantenimiento 
conjuntos de las obras, y cada Gobierno 
conviene en pagar el costo de operación 
y mantenimiento de las obras asignadas a 
él con dicho objeto. 

V - DISPOSICIONES GENERALES 

ARTICULO 17 

El uso del cauce de los ríos 
internacionales para la desearga de aguas 
de avenida o de otras excedentes será 
libre y sin limitación para los dos países 
y ninguno de ellos podrá presenter 
reclamaciones al otro por da os causados 
por dicho uso.  Cada uno de los 
Gobiernos conviene en propercionar al 
otro, con la mayor anticipación posible, la 
información que tenga sobre las salidas 
de agua extraordinarias de las presas y las 
crecientes de los ríos que existan en su 
propio territorio y que pudieran producir 
inundsciones en el territorio del otro. 

Cada Gobierno declars su intenciónde 
operar sus presas de almacenamiento en 
tal forma, compatible con la operación 
normal de sus sistemas hidráulicos, que 
evite, en cuanto sea factible, que se pro
duzean da os materiales en el territorio 
del otro. 
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ARTICLE 18 

Public use of the water surface 
of lakes formed by international 
dams shall, when not harmful to 
the services rendered by such dams, be 
free and common to both countries, 
subject to the police regulations of each 
country in its territory, to such general 
regulations as may appropriately 
be prescribed and enforced by the 
Commission with the approval of the two 
Governments for the purpose of the 
application of the provisions of this 
Treaty, and to such regulations as may 
appropriately be prescribed and en
forced for the same purpose by 
each Section of the Commission 
with respect to the areas and borders of 
such parts of those lakes as lie within its 
territory. Neither Government shall use 
for military purposes such water surface 
situated within the territory of the 
other country except by express 
agreement between the two Governments. 

ARTICLE 19 

The two Goverrunents shall conclude 
such special agreements as may be 
necessary to regulate the generation, 
development and disposition of electric 
power at international plants, including 
the necessary provisions for the ex
port of electric current. 

ARTICLE 20 

The two Governments shall, through 
their respective Sections of the 
Commission, carry out the construction of 
works allotted to 

ARTICULO 18 

El uso civil de las superficies de las 
aguas de los lagos de las presas 
internacionales, cuando no sea en 
detrimento de los servicios a que están 
destinadas dichas presas, será libre y 
común para amboa países, sujeto a los 
reglamentos de policía de cada pais en su 
territorio, a los reglamentos gen
rales pertinentes que establezca y ponga 
en vigor la Comisión con la aprobación 
de los dos Gobiernos con el fin de aplicar 
las disposiciones de este Tratado, y a los 
reglamentos pertinentes que establezca y 
ponga en vigor cada Sección de la 
Comisión, con el mismo fin, respecto a 
las áreas y orillas de aquellas partes de 
los lagos comprendidas dentro de su 
territorio. Ninguno de los dos Gobiernos 
podrá usar para fines militates las 
superficies de las aguas situadas dentro 
del territorio del otro país sin un convenio 
expreso entre los dos Gobiernos. 

ARTICULO 19 

Los dos Gobiernos celebrarán 
los convenios especiales que sean 
neccesarios para reglamentar la 
generación, el desarrollo y utilización de 
la energía eléctrica en las plantas 
internacionales y los requisitos para 
exportar la corriente eléctrica. 

ARTICULO 20 

Los dos Gobiernos, por conducto de 
aus respectivas Secciones de la Comisión, 
llevarán a cabo los trabajoe de 
construceión que les 
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them. For this purpose the re
spective Sections of the Commission may 
make use of any competent public or 
private agencies in accordance with the 
laws of the respective countries.  With re
spect to such works as either Section of 
the Commission may have to execute on 
the territory of the other, it shall, in the 
execution of such works, observe the 
laws of the place where such works are 
located or carried out, with the exceptions 
hereinafter stated. 

All materials, implements, equipment 
and repair parts intended for the 
construction, operation and maintenance 
of such works shall be exempt from im
port and export customs duties. 
The whole of the personnel em
ployed either directly or indirectly on the 
construction, operation or maintenance of 
the works may pass freely from one 
country to the other for the purpose of 
going to and from the place of location of 
the works, without any immigration 
restrictions, passports or labor 
requirements.  Each Government shall 
furnish, through its own Section of the 
Commission, convenient means of 
identification to the personnel employed 
by it on the aforesaid works and veri
fication certificates covering all materials, 
implements, equipment and repair parts 
intended for the works. 

Each Government shall assume 
responsibility for and shall adjust 
exclusively in accordance with its own 
laws all claims arising within its territory 
in connection with the construction, 
operation or                    

sean asignados, empleando, para ese fin, 
los organismos públicos o privados 
competentes de acuerdo con sus propias 
leyes.  Respecto a las obras que 
cualquiera de las Secciones de la 
Comisión deba ejecutar en el territorio de 
la otra, observará en la ejecución del 
trabajo las leyes del lugar donde 
se efectúe, con las excepciones que 
en seguida se consignan. 

Todos los materiales, implementos, 
equipos y refacciones destinados a la 
construcción de las obras, su operación y 
mantenimiento, quedarán exceptuados 
de tributos fiscales de importación 
y exportación.  Todo el personal 
empleado directs o indirectamente en la 
coristrucción, operación y mantenimiento 
de las obras, podrá pasar libremente de un 
país al otro con objeto de ir al lugar de 
su trabajo, o regresar de el, sin 
restriccionesde inmigración, pasaporte,o 
requisitos de trabajo.  Cada Gobierno 
proporcionará,, por medio de su 
respectiva Sección de la Comisión, una 
identificación conveniente al personal 
empleado por la misma en las 
mencionadas labores y un certificado de 
verifición para los materiales, imple
mentos, equipos y refacciones destinados 
a las obras. 

En caso de que se presenten 
reclamaciones en conexión con la 
construcción, operación o mantenimiento 
de la totalidad o de cualquiera parte de las 
obras aqui convenidas o que, en 
cumplimien-        
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maintenance of the whole or of any part 
of the works herein agreed upon, or of 
any works which may, in the execution of 
this Treaty, be agreed upon in the future. 

ARTICLE 21 

The construction of the international 
dams and the formation of artificial lakes 
shall produce no change in the fluvial 
international boundary, which shall 
continue to be governed by existing 
treaties and conventions in force between 
the two countries. 

The Commission shall, with the 
approval of the two Governments, 
establish in the artificial lakes, by buoys 
or bv other suitable markers, a practicable 
and convenient line to provide for the 
exercise of the jurisdiction and control 
vested by this Treaty in the Commission 
and its respective Sections.  Such 
line shall also mark the boundary for the 
application of the customs and police 
regulations of each country. 

ARTICLE 22 

The provisions of the Conven
tion between the United States 
and Mexico for the rectification of the 
Rio Grande (Rio Bravo) in the El Paso-
Juárez Valley signed on Februaxy 1, 
1933, [1] shall govern, so far as 
delimitationof the boundaxy, distribution 
of jurisdiction and sovereignty, and 
relations 

1[Treaty Series 864; 48 Stat.1621.] 

to de este Tratado, se convengs 
en lo futuro, el Gobierno del país en cuyo 
territorio se hayan originado tales 
reclamaciones asumirá la responsabilidad 
de todas ellas y las ajustará, de acuerdo 
con sus propias leyes exclusivamente. 

ARTICULO 21 

La construcción de las presas 
internacionales y la formación de 
sus lagos artificiales no producirbá 
variación alguna de la línea divi
soria internacional fluvial, la que 
continuerá siendo la establecida en los 
tratados y convenciones vigentes entre los 
dos países. 

La Comisión, con la aprobación de los 
dos Gobiernos, fijará en los lagos 
artificiales, por medio de boyas o por 
cualquier otro procedimiento que juzgue 
adecuado,una línea más sencilla y 
conveniente para los efectos prácticosdel 
ejercicio de la jurisdicción y del control 
que a dicha Comisión y a cada una de sus 
Secciones les confiere y les impone este 
Tratado.  La línea aludida marcará, 
igualmente, el límite para la aplicación de 
los respectivos reglamentos fiscales y de 
policiá de los dos pa.íses. 

ARTICULO 22 

Las estipulaciones de la Conveneión 
entre los Estodos Unidos y México, del 
1º. de febrero de 1933, para la 
Rectificación del Río Bravo del Norte 
(Grande) en el Valle de Juárez-El Paso, 
en lo que se refiere a delimitación de 
fronteras, atribución de jurisdicción 
y soberanía y relaciones con pro-         
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with private owners are conrerned, any 
places where works for the artificial 
channeling, canalization or rectification 
of the Rio Grande (Rio Bravo) and the 
Colorado River are carried out. 

ARTICLE 23 

The two Governments recognize the 
public interest attached to the works 
r e q u i r e d  f o r  t h e  e x ec u t i o n  
and performance of this Treaty and agree 
to acquire, in accordance with their 
respective domestic laws, any private 
property that may be required for the 
construction of the said works, including 
the main structures and their 
appurtenances and the construc
tion materials therefor, and for 
the operation and maintenance thereof, at 
the cost of the country within which the 
property is situated, except as may be 
otherwise specifically provided in this 
Treaty. 

Each Section of the Commission shall 
determine the extent and location of any 
private property to be acquired within its 
own country and shall make the neces
sary requests upon its Government for the 
acquisition of such property. 

The Commission shall determine the 
cases in which it shall become necessary 
to locate works for the conveyance of 
water or electrical energy and for the 
servicing of any such works, for the 
benefit of either of the two countries, in 
the territory of the other country, in order 
that such works can be built pursuant to 
agreement between the two Govern

pietarios particulares, regiráan en 
los lugares donde se hagan las obras de 
encauzamiento, canalización  o 
rectificación del río Bravo (Grande) ye 
del río Colorado 

ARTICULO 23 

Los dos Gobiernos reconocen la 
utilidad pública de las obras necesarias 
para la aplicación y cumplimiento de este 
Tratado y, por consiguiente, se 
comprometen a adquirir, de acuerdo con 
sus respectivas leyes internas, las pro
piedades privadas que se necesiten para la 
ejecución de las obras de referencia, 
comprendiendo, además de las obras 
principales, sus anexos y el  
aprovechamiento de materiales de 
construcción, y pars la opera
ción y mantenimiento de ellas, a expensas 
del país en donde se encuentren dichas 
propiedades, con las excepciones que 
expresamente establece este Tratado. 

Cada una de las Secciones de la 
Comisión fijará en su correspon
diente país la extensión y ubicación de las 
propiedades privadas que deban ser 
adquiridas y hará a su respective 
Gobierno la solicitud pertinente para que 
las adquiera. 

La Comisión determinará los casos en 
que sea necesario ubicar obras para la 
conducción de agua o energía eléctrica y 
para los servicios anexos a las mismas 
obras, en beneficio de cualquiera de los 
dos países, en territorio del otro, para que 
dichas obras puedan construirse por 
acuerdo de los dos Gobiernos.  Dichas 
obras quedarán bajo la jurisdicción y 
vigi-
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ments.  Such works shall be subject to the 
jurisdiction and supervision of the 
Section of the Commission within whose 
country they are located. 

Construction of the works built 
in pursuance of the provisions of 
this Treaty shall not confer upon either of 
the two countries any rights either of 
property or of jurisdiction over any part 
whatsoever of the territory of the other. 
These works shall be part of the territory 
and be the property of the country 
wherein they are situated.  However, in 
the case of any incidents occurring on 
works constructed across the limitrophe 
part of a river and with supports on 
both banks, the jurisdiction of 
each country shall be limited by 
the center line of such works, which shall 
be marked by the Commission, without 
thereby changing the international 
boundary. 

Each Government shall retain, through 
its own Section of the Commission and 
within the limits and to the extent 
necessary to effectuate the provisions of 
this Treaty, direct ownership, control 
and jurisdiction within its own territory 
and in accordance with its own laws, over 
all real property–including that within the 
channel of any river–rights of way and 
rights in rem, that it may be necessary to 
enter upon and occupy for the 
construction, operations or maintenance 
of all the works constructed, acquired or 
used pursuant to this Treaty. 
Furthermore, each Government 
shall similarly acquire and retain         

lancia de la Sección de la Comisión del 
país en que se encuentren. 

La construcción de las obras, en 
cumplimiento de las disposiciones de este 
Tratado, no conferirá, a ninguno de los 
dos países derechos ni de propiedad ni de 
jurisdicción sobre ninguna parte del 
territorio del otro.  Las obras constituirán 
parte del territoio y perteneceráln al país 
dentro del cual se hauen.  Sin embargo, 
para sucesos ocurridos sobre las obras 
construídas en los tramos limítrofes de 
los ríos y que se apoyen en ambas 
márgenes, la jurisdicción de cada país 
quedará limitada por el eje medio de 
dichas obras--el cual será marcado por la 
Comisión--sin que por eso varíe la línea 
divisoria internacional.   

Cada Gobierno por medio de su 
respectiva Sección de la Comisión, 
conserverá dentro de los límites y  en la 
extensión necesaria para cumplir con las 
disposiciones de este Tratado, el dominio 
directo control y jurisdicción dentro de 
su propio territorio y de acuerdo con sus 
leyes, sobre los inmuebles--incluyendo 
los que estén dentro del cauce del río--los 
derechos de vía y los derechos reales que 
sea necesario ocupar, para la 
construcción, operación y mantenimiento 
de todas las obras que se construyan, 
adquieran o usen de acuerdo con este 
Tratado.  Asimismo, cada Gobierno 
adquirirá y conservará, en su poder, en 
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in its own possession the titles, control 
and jurisdiction over such works. 

ARTICLE 24 

The International Boundary and Water 
Commission shall have, in addition to the 
powers and duties otherwise specifically 
provided in this Treaty, the following 
powers and duties: 

(a) To initiate and carry on 
investigations and develop plans for the 
works which are to be constructed or 
established in accordance with the 
provisions of this and other treaties or 
agreements in force between the two 
Governments dealing with boun
daries and international waters; 
to determine, as to such works, 
their location, size, kind and 
characteristic specifications; to estimate 
t h e  c o s t  o f  s u c h  w o r k s ;  
and to recommend the division of such 
costs between the two Governments, the 
arrangements for the furnishing of the 
necessary funds, and the dates for the 
beginning of the works, to the extent that 
the matters mentioned in this 
subparagraph are not otherwise covered 
by specific provisions of this or any other 
Treaty. 

(b) To construct the works agreed 
upon or to supervise their construction 
and to operate and maintain such works 
or to supervise their operation and 
maintenance, in accordance with the re
spective domestic laws of each country. 
Each Section shall have, to the extent 
necessary to give effect to the provisions 
of this 

la misma forma, los títulos, control 
y jurisdicción sobre tales obras. 

ARTICULO 24 

La Comisión Internacional de Límites 
y Aguas tendrá las siguientes facultades y 
obligaciones, en adición a las establecidas 
espeefficamente en este Tratado: 

a) Iniciar, llevar a cabo las 
investigaciones y desarrollar los 
proyectos de las obras que deberán ser 
construídas o establecidas de acuerdocon 
las estipulaciones de éste y de los demás 
tratados y convenios vigentes entre los 
dos Gobiernos, relativos a límites y aguas 
in ternacionales ;  de terminer la  
localización, magnitud, calidad y 
especificaciones características de dichas 
obras; estimar su costo; y recomendar la 
forma en que éste deberá repartirse entre 
los dos Gobiernos y los arreglos para 
proveer los fondos necesarios, y las 
fechas en que deberán principiarse las 
obras, en todo lo que las cuestiones 
mencionadas en este inciso no 
estén reglamentadas en forma distinta por 
disposiciones específicas de éste o de 
algún otro tratado. 

b) Construir o vigilar la con
strucción y después operar y mantener o 
vigilar la operación y mantenimiento de 
las obras convenidas, con sujeción a las 
respectivas leyes de cada país. Cada 
Sección tendrá, jurisdicción sobre, 
las obras construídas exclusivamente en 
el territorio de su país, hasta el límite 
necesario para cum-      
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Treaty, jurisdiction over the works 
constructed exclusively in the territory of 
its country whenever such works shall be 
connected with or shall directly aff ect the 
execution of the provision,-, of this 
Treaty. 

(c) In general to exercise and 
discharge the specific powers and duties 
entrusted to the Commission by this and 
other treaties and agreements in force 
between the two countries, and to carry 
into execution and prevent the viola
tion of the provisions of those treaties and 
agreements.  The authorities of each 
country shall aid and support the exercise 
and discharge of these powers and du
ties, and each Commissioner shall invoke 
when necessary the jurisdiction of the 
courts or other appropriate agencies of his 
country to aide in the execution and en
forcement of these powers and duties.   

(d) To settle all differences that may 
arise between the two Governments with 
respect to the interpretation or application 
of this Treaty, subject to the approval of 
the two Governments.  In any 
case in which the Commissioners do not 
reach an agreement, they shall so inform 
their respective governments reporting 
their respective opinions and the grounds 
therefor and the points upon which they 
differ, for discussion and adjustment of 
the difference through diplomatic 
channels and for application where proper 
of the general or special agreements 
which the two Governments have 
concluded for the settlement of 
controversies. 

plir con las disposiciones de este Tratado 
y siempre que dichas obras tengan 
conexión con las estipulaciones aludidas 
o alguna influencia en la ejecuci6n de las 
mismas. 

c) En general, ejercer las facul
tades y cumplir con las obliga
ciones específicas impuestas a la 
Comisión por éste y otros Trata
dos y Convenios vigentes entre los 
dos países, ejecutar sus disposiciones y 
evitar la violación de las mismas. Las 
autoridades de cada país ayudarán y 
apoyarán a la Comisión en  el ejereicio de 
estas facultades, pudiendo cada Comi
sionado requerir, siempre que sea 
necesario, el imperio de los tribunales o 
de otras dependencies gubernamentales 
competentes de su país, con objeto de 
obtener ayuda en la ejecución y cumpli
miento de estas facultades yobligaciones. 

d) Resolver, con la aprobación de 
los dos Gobiemos, todas las diferencias 
que se susciten entre ellos sobre la 
interpretación o la apliación del presente 
Tratado. Si los Comisionados no llegaren 
a un acuerdo, darán aviso a au Gobierno, 
expresando sus opiniones respectivas, los 
fundamentos de su decisión y los puntos 
en que difieran, para la discusión y ajuste 
de la discrepancia por la vía diplomática, 
o con objeto de que se apliquen, en su 
caso, los convenios generales o especiales 
celebrados entre los mismos Gobiernos 
para resolución de controversies. 
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(e) To furnish the information 
requested of the Commissioners jointly 
by the two Governments on matters 
within their jurisdiction.  In the event that 
the request is made by one Government 
alone, the Commissioner of the other 
Government must have the ex
press authorization of his Government in 
order to comply with such request. 

(f) The Commission shall construct, 
operate and maintain upon the limitrophe 
parts of the international streams, and 
each Section shall severally construct, 
operate and maintain upon the parts of 
the international streams and their 
tributaries within the boundaries 
of its own country, such stream gaging 
stations as may be needed to provide the 
hydrographic data necessary or 
convenient for the proper functioning of 
this Treaty.  The data so obtained shall be 
compiled and periodically ex
changed between the two Sections. 

(g) The Commission shall sub- mit 
annually a joint report to the 
two Governments on the matters 
in its charge.  The Commission shall also 
submit to the two Governments joint 
reports on general or any particular 
matters at such other times as it may 
deem necessary as may be requested by 
the two Governments. 

ARTICLE 25 

Except as otherwise specifically 
provided in this Treaty, Articles 
III and VII of the Convention of 
March 1, 1889 shall govern the       

e) Proporcionar las informaciones 
que los dos Gobiernos soliciten 
conjuntamente de los Comisionados sobre 
asuntos de su jurisdicción.  En caso de 
que la solicitud sea hecha por un solo 
Gobierno, el Comisionado del otro, 
necesitará la autorización expresa de su 
Gobierno para atenderla. 

f) La Comisión construirá, operará 
y mantendrá, en los tramos limítrofes de 
las corrientes intemacionales, y cada 
Sección construirá,,  operará y  mantendrá 
separadamente en las porciones de  las 
corrientes internacionales y de sus 
afluentes  que queden dentro de los límites 
de au propio país, las estaciones de aforo 
que  sean necesarias para obtener los datos 
hidrográficos necesarios o convenientes 
para el funcionamiento adecuado de este 
Tratado.  Los datos así obtenidos serán 
r e c o p i l a d o s e   in te rcambiados  
periódicamente entre las dos Secciones. 

g) La  Comisión someterá  anual
mente a los dos Gobiernos un informe 
conjunto sobre los asuntos que estén  a su 
cargo.  Asimismo, la Comisión someterá. 
a los dos Gobiernos los  informes 
conjuntos, generales o sobre cualquier 
asunto  especial, cuando  lo  considere 
necesario  o lo soliciten los dos 
Gobiernos. 

ARTICULO 25 

Con las excepciones específica
mento establecidas en este Tra-tado, los 
procedimientos de la Comisión, para la 
ejecución de las 
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proceedings of the Commission in 
carrying out the provisions of this Treaty. 
Supplementary thereto the Commission 
shall establish a body of rules and 
regulations to govern its procedure, 
consistent with the provisions of this 
Treaty and of Articles III and VII of the 
Convention of March 1, 1889 and subject 
to the approval of both Governments. 

Decisions of the Commission shall be 
recorded in the form of Minutes done in 
duplicate in the English and Spanish 
languages, signed by each Commissioner 
and attested by the Secretaries, and 
copies thereof forwarded to each 
Government within three days after being 
signed.  Except where the specific 
approval of the two Governments is 
required by any provision of this Treaty, 
if one of the Governments fails to 
communicate to the Commission its ap
proval or disapproval of a decision of the 
Commission within thirty days reckoned 
from the date of the Minute in which it 
shall have been pronounced, the Minute 
in question and the decisions which 
it contains shall be considered to 
be approved by that Government.  The 
Commission within the limits of their 
respective jurisdiction, shall execute the 
decisions of the Commission that are ap
proved by both Governments. 

If either Government disapproves a 
decision of the Commission the two 
Governments shall take cognizance of the 
matter, and if an agreement regarding 
such matter is reached between the two 
Governments, the agree

estipulaciones del mismo, se regirán por 
los Artículos III y VII de la Convención 
de primero de marzo de 1889. En adición 
y en concordancia con las disposiciones 
citadas y con las estipulaciones de este 
Tratado, la Comisión establecerá las 
normas y reglamentos que regirán, una 
vez aprobados por ambos Gobiernos, los 
procedimientos de la propia Comisión. 

Los acuerdos de la Comisón se harán 
constar en forma de actas, levantadas por 
duplicado, en inglés y en espánol, 
firmadas por ambos Comisionados y bajo 
la fe de los Secretarios, unacopia de cada 
una de las cuales será enviada a cada 
Gobierno dentro de los tres días 
siguientcs a su firma. Excepto 
en los casos en que, de acuerdo con las 
disposiciones de esto Tratado, se requiera 
específicamente la aprobación de los dos 
Gobiernos, si un Gobierno deja de 
comunicar a la Comisión su acuerdo 
aprobatorio o reprobatorio, dentro del 
término de 30 días contados a partir de la 
fecha que tenga el acta, se darán por 
aprobadas ésta y las resoluciones en ella 
contenidas. Los Comisionados ejecutarán 
las resoluciones de la Comisión, apro
badas por ambos Gobiernos, dentro delos 
límites de sus respectivas jurisdicciones. 

En los casos en que cualquiera de los 
dos Gobiernos desapruebe un acuerdo de 
la Comisión, ambos Gobiernos tomarán 
conocimiento del asunto y, si llegaren a 
un acuerdo, éste se comunicará, a los 
Comisionados con objeto de que           
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ment shall be communicated to 
thecommissioners,whoshalltake further 
proceedings as may be necessary to carry 
out such agreement. 

VI -TRANSITORY PROVISIONS 

ARTICLE 26 

During a period of eight years from 
the date of the entry into force of this 
Treaty, or until the beginning of operation 
of the lowest major international reservoir 
on the Rio Grande (Rio Bravo), 
should it be placed in operation prior to 
the expiration of said period, Mexico will 
cooperate with the United States to 
relieve, in times of drought, any lack of 
water needed to irrigate the lands now 
under irrigation in the Lower Rio Grande 
Valley in the United States, and for this 
purpose Mexico will release water from 
El Azúcar reservoir on the San Juan River 
and allow that water to run 
through its system of canals back into the 
San Juan River in order that the United 
States may divert such water from the Rio 
Grande (Rio Bravo). Such releases shall 
be made on condition that they do 
not affect the Mexican irrigation system, 
provided that Mexico shall, in any event, 
except in cases of extraordinary drought 
or serious accident to its hydraulic works, 
release and make available to the United 
States for its use the quantities requested, 
under the following conditions: that 
during the said eight years there shall be 
made available a total of 160,000 acre-
feet (197,358,000 cubic me-         

ellos sigan los procedimientosnecesarios 
para llevar a cabo lo convenido. 

VI - DISPOSICIONES TRANSITO
RIAS
 

ARTICULO 26
 

Durante un lapso de ocho a os 
contados a partir de la fecha en 
que principle la vigencia de este Tratado, 
o hasta que sea puesta en operación la 
presa inferior principal internacional de 
almacenamiento en el río Bravo 
(Grande), si se pone en operación antes 
de aquel plazo, México cooperará con los 
Estados Unidos para aliviar, en períodos 
de escasez, la falta del agua necesaria 
para regar las tierras que actualmente se 
riegan en el valle del Bájo Río Bravo 
(Grande), en los Estados Unidos, 
y, al efecto, México extraerá. agua de la 
press de El Azúcar en el Río San Juan y 
la dejará correr por medio de su sistema 
de canales al río San Juan, con objeto de 
que los Estados Unidos puedan deri
varla del río Bravo (Grande). 
Dichas extracciones se harán siempre que 
no afecten la operación del sistema de 
riego mexicano; sin embargo, México se 
obliga, salvo casos de escasez 
extraordinaria o de serio accidente a sus 
obras hidráulicas, a dejar salir y a 
abastecer los volúmenes pedidos por los 
Estados Unidos, para su uso, bajo las 
siguientes condiciones:  que en los ocho 
a os citados se abastecerá un total de 
197 358 000 metros cúbicos 
(160 000 acres pies) y, en un a o, 
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ters) and up to 40,000 acre-feet 
(49,340,000 cubic meters) in any 
one year; that the water shall be 
made available as requested at rates not 
exceeding 750 cubic feet (21.2 cubic 
meters) per second; that when the rates of 
flow requested and made available have 
been more than 500 cubic feet (14.2 cubic 
meters) per second the period of release 
shall not extend beyond fifteen 
consecutive days; and that at least thirty 
days must elapse between any two 
periods of release during which rates of 
flow in excess of 500 cubic feet (14.2 
cubic meters) per second have been 
requested and made available.  In 
addition to the guaranteed flow, Mexico 
shall release from El Azúcar reservoir 
and conduct through its canal system and 
the San Juan River, for use in the 
United States during periods of 
drought and after satisfying the needs of 
Mexican users, any excess water that 
does not in the opinion of the Mexican 
Section have to be stored and that may be 
needed for the irrigation of lands which 
were under irrigation during the year 
1943 in the Lower Rio Grande Valley in 
the United States. 

ARTICLE 27 

The provisions of Article 10, 11, and 
15 of this Treaty shall not be applied 
during a period of five years from the 
date of the entry into force of this Treaty, 
or until the Davis dam and the major 
Mexican diversion structure on 
the Colorado River are placed in          

determinado, un volumen hasta de 49 340 
000 metros cúbicos (40 000 acres pies); 
que el agua se abastecerá a medida que 
sea solicitada y en gastos que no excedan 
de 21.2 metros cúbicos (750 piescúbicos) 
por segundo; que cuando los gastos 
solicitados y abastecidos excedan de 14.2 
metros cúbicos (500 pies cúbicos) por 
segundo, el período de extracción no se 
prolongará, por más de 15 días con
secutivos; y que deberán trans
currir cuando menos treinta días entre dos 
extracciones en el caso de que se hayan 
abastecido solicitudes para gastos 
mayores de 14.2 metros cúbicos (500 pies 
cúbicos) por segundo.  Además de los 
volúmenes garantizados, México de 
jará salir de la presa de El Azúcar 
y conducirá por au sistema de  canales y 
el río San Juan, para su uso en los 
Estados Unidos, durante los periodos de 
requia y después de haber satisfecho 
todos los requerimientos de los usuarios 
mexicanos, aquellas aguas exce
dentes que, a juicio de la Sección 
Mexicana no neccesiten almace
narse, para ayudar al riego de las tierras 
que, en el a o de 1943, se regaban, en el 
citado valle del Bajo Río Bravo (Grande) 
en los Estados Unidos. 

ARTICULO 27 

Durante un lapso de cinco a os, 
contados a partir de la fecha en 
que principie la vigencia de este Tratado, 
o hasta que puestas en operación la Presa 
Davis y la estructura mexicana principal 
de derivación en el río Colorado, si se 
ponen en operación estas obras 
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operation, should these works be placed 
in operation prior to the expiration of said 
period.  In the meantime Mexico may 
construct and operate at its expense a 
temporary diversion structure in the 
bed of the Colorado River in territory of 
the United States for the purpose of 
diverting water into the Alamo Canal, 
provided that the plans for such structure 
and the construction and operation 
thereof shall be subject to the approval of 
t h e  U n i t e d  S t a t e s  S e c t i o n.  
During this period of time the 
United States will make available in the 
river at such diversion structure river 
flow not currently required in the United 
States, and the United States will 
cooperate with Mexico to the end that the 
latter may satisfy its irrigation 
requirements within the limits of those 
requirements for lands irrigated in 
Mexico from the Colorado River during 
the year 1943. 

VII -FINAL PROVISIONS 

ARTICLE 28 

This Treaty shall be ratified and the 
ratifications thereof shall be exchanged in 
Washington.  It shall enter into force on 
the day of the exchange of ratifications 
and shall continue in force until 
terminated by another Treaty concluded 
for that purpose between the two 
Governments. 

In witness whereof the respec
tive Plenipotentiaries have signed 
this Treaty and have hereunto 
affixed their seals. 

Done in duplicate in the English and 
Spanish languages, in Wash-          

antes de aquel plazo, no se aplicarán los 
Artículos 10, 11 y 15 de este Tratado y, 
mientras tanto, México podrá construir y 
operar a sus expensas, en territorio de los 
Estados Unidos, una estructura de 
derivación provisional en el lecho del río 
Colorado, destinada a derivar agua hacia 
el canal del Alamo; en la inteligencia de 
que los planos para dicha estructura, su 
construeción y operación quedarán 
sujetos a la aprobación de la Sección de 
los Estados Unidos.  Durante el mismo 
período los Estados Unidos pondrán a 
disposición de México en el lugar del río 
en que se construya dicha estructura, los 
caudales que a la sazón no se requieran 
en los Estados Unidos y ofrecen cooperar 
con México a fin de que éste pueda 
satisfacer sus necesidades de riego, 
dentro de los límites que tuvieron esas 
necesidades en las tierras regadas en 
México con aguas del río Colorado en el 
a o de 1943. 

VII - DISPOSICIONES FINALES 

ARTICULO 28 

Este Tratado será ratificado y 
las ratificaciones canjeadas en la ciudad 
de Wáshington.  Entrará en vigor el día 
del canje de ratificaciones y regirá, 
indefinidamente hasta que sea terminado 
por otro Tratado concluído al efecto entre 
los dos Gobiernos. 

En testimonio de lo cual los 
respectivos Plenipotenciarios han firmado 
este Tratado y agregado sus sellos. 

Hecho en duplicado, en los idiomas 
inglés y espa ol, en la Ciudad         
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ington  on this third day of Febru- De Wáshington, el  dí  tres de febrero de
 
ary, 1944. 1994.
 

FOR THE GOVERNMENT OF THE UNITED STATES OF AMERICA: 
                       
CORDELL HULL [SEAL] 

GEORGE S.  MESSERSMITH [SEAL] 
LAWRENCE M.  LAWSON. EAL] 

FOR THE GOVERNMENT OF THE UNITED MEXICAN STATES:          
F. CASTILLO NAJERA. EAL] 

RAFAEL FERNÁNDEZ MACGREGOR [SEAL] 

 [S

 [S
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PROTOCOL 

The Government of the  United States 
of America and the Government of the 
United Mexican States agree and 
understand that: 

Wherever, by virtue of the provisions 
of the Treaty between  the United States 
of America and the United  Mexican 
States,  signed in Washington on February 
3, 1944, relating to the utilization of 
the waters of the Colorado and Tijuana 
Rivers and of the Rio Grande from Fort 
Quitman, Texas, to the Gulf of Mexico, 
specific  functions are imposed on, or ex
clusive jurisdiction is vested in,  either of 
the Sections of  the International 
Boundary and Water Commission, which 
involve the construction or use of works 
for storage or conveyance of water, 
flood control, stream gaging, or for any 
other purpose,  which are  situated wholly 
within the territory  of the country of that 
Section, and which are to be used 
only partly for the performance of treaty 
provisions, such jurisdiction shall be 
exercised, and such functions, including 
the construction, operation and 
maintenance of the said works,  shall be 
performed and carried out by the 
Federal  agencies of that country which 
now or hereafter may be authorized by 
domestic law to construct, or to operate 
and maintain, such works.  Such 
functions or jurisdictions shall be 
exercised in conformity  with the 
provisions of the  Treaty and  in 
cooperation 

(50) 

POTOCOLO 

El Gobierno de los Estados Unidos de 
América y el Gobierno de los Estados 
Unidos Mexicanos convienen y tienen 
entendido que: 

Siempre que en virtud de lo dispuesto 
en el Tratado entre los Estados Unidos de 
América y los Estados Unidos 
Mexicanos, firmado en Wáshington el 3 
de febrero de 1944, relativo al aprovecha
miento de las aguas de los ríos Colorado 
y Tijuana; y del río Bravo (Grande) desde 
Fort Quitman, Texas, hasta el Golfo de 
México, se impongan funciones 
específicas o se confiera jurisdic
ción exclusiva a cualquierit de las 
Secciones de la Comisión Internacional 
de Límites y Aguas, que entra en la 
construcción o uso de obras de 
almacenamiento o de conducción de 
agua, de control de avenidas, de aforos o 
para cualquier otro objeto, que estén 
situadas totalmente dentro del terri
torio del país al que corresponda 
esa Sección y que se usen solamente en 
parte para cumplir con las disposiciones 
del Tratado, dicha jurisdicción la 
ejercerán y las referidas funciones, 
incluso la construcción, operación y 
conservación de las obras de que se trata, 
las desempe arán y realizarán las 
dependencies federales de ese mis
mo país, que estén facultadas, en virtud 
de sus leyes intemas actualmente en vigor 
o que en lo futuro se dicten, para 
construir, operar y conserver dichas 
obras.  Las citadas funciones y jurisdic
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with the respective Section of the 
Commission, to the end that all 
international obligations and functions 
may be coordinated and fulfilled. 

The works to be constructed or used on or 
along the boundary, and those to be 
constructed or used exclusively for the 
discharge of treaty stipulations, shall be 
under the jurisdiction of the Commission 
or of the respective Section, in 
accordance with the provisions of 
the Treaty. In carrying out the 
construction of such works the Sections 
of the Commission may utilize the 
services of public or private organizations 
in accordance with the laws of their 
respective countries. 

This Protocol, which shall be regarded 
as an integral part of the aforementioned 
Treaty signed in Washingtonon February 
3, 1944, shall be ratified and the ratifica
tion thereof shall be exchanged in 
Washington. This Protocol shall 
be effective beginning with the day of the 
entry into force of the Treaty and shall 
continue effective so long as the Treaty 
remains in force. 

In witness whereof the respec
tive Plenipotentiaries have signed 
this Protocol and have hereunto affixed 
their seals. 

Done in duplicate, in the English and 
Spanish languages, in 

ciones se sejrcerán observando las 
disposiciones del Tratado y en 
cooperación con la respective Secciónde 
la Comisión, con el objeto de que todas 
las obligac iones  y  funciones  
intemacionales puedan coordinate y 
cumplirse. 

Las obras que se construyan o usen en 
la línea divisoria o a lo largo de ella, así 
como las quo se construyan o usen 
exclusivamente para cumplir con las 
estipulaciones del Tratado, quedarán bajo 
la jurisdicción de la Comisión o de 
la Sección correspondiente de acuerdo 
con lo dispuesto por el mismo. Para 
llevar a cabo la construcción de dichas 
obras, las Secciones de la Comisión 
podrán utilizar los servicios de 
organismos públicos o privados, de 
acuerdo con las leyes de sus respectivos 
países. 

Este Protocolo, que se con
siderará parte integral del suso
dicho Tratado firmado en Wáshington el 
3 de febrero de 1944, será ratificado y las 
ratificaciones canjeadas en Wáshington. 
Este Protocolo entrará en vigor a partir 
del  día en que empiece a regir el 
Tratado y continuará, en vigor por  todo 
el tiempo quo esté vigente éste.    

En testimonio de lo cual los 
respectivos Plenipotenciarios han firmado 
este Protocolo y le han agregado sus 
seuos. 

Hecho en duplicado, en los idiomas 
inglís y espa ol, en Wásh-      
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Washington,  this fourteenth  day ington, el  día catorce de noviembre  de 
of November, 1944 1944. 

FOR THE GOVERNMENT OF THE UNITED STATES OF AMERICA:                         
E R STETTINIUS JR [SEAL] 

Acting Secretary of State 

of the United States of America 

FOR THE GOVERNMENT OF THE  UNITED MEXICAN STATES:                             
F. CASTILLO NÁJERA [SEAL] 

Ambassador Extraordinary and Plenipotentiary 

of the United Mexican States in Washington 

A-147





INTERNATIONAL BOUNDARY AND WATER COMMISSION

UNITED STATES AND MEXICO

~fexico, D. F. ,
August 30, 1973.

HINUTE NO. 242

PERMANENT AND DEFINITIVE SOLUTION TO THE ---
INTERNATIONAL PROBLEM OF THE SALINITY OF THE
COLORADO RIVER. ----------------------------

--------------------------------------------
The Commission met at the Secretariat of

Foreign Relations, at Mexico, D.F., at 5:00
p.m. on August 30, 1973, pursuant to the in-
structions received by the two Commissioners
from their respective Governments, in order
to incorporate in a Minute of the Commissio
the joint recommendations which were made to
their respective Presidents by the Special -
Representative of President Richard Nixon, -
Ambassador Herbert Brownell, and the Secre-
tary of Foreign Relations of Mexico, Lic.
Emilio O. Rabasa, and which have been ap- --
proved by the Presidents, for a permanent --
and definitive solution of the internationa
problem of the salinity of the Colorado ----
River, resulting from the negotiations which
they, and their technical and juridical ad-
visers, held in June, July and August of ---
1973, in compliance with the references to -
this matter contained in the Joint Communi-
que of Presidents Richard Nixon and Luis ---
Echeverria of June 17, 1972. ---------------
--------------------------------------------

Accordingly, the Commission submits for
the approval of the two Governments the ----
following ----------------------------------
--------------------------------------------

RESOLUTION: ----------------------------
--------------------------------------------

1. Referring to the annual volume of -
Colorado Ei.\'er ,liaters guaranteed to
Mexico under the Treaty of 1944, of
1,500,000 acre-feet (1,850,234,000 -
cubic meters): ---------------------

a) The United States shall adopt --
measures to assure that not ear
lier than January 1, 1974, and no
later than July 1, 1974, the ap
proximately 1,360,000 acre-feet 
(1,677,545,000 cubic meters) de
livered to Mexico upstream of --
Morelos Dam, have an annual aver
age salinity of no more than 115
p.p.m. ± 30 ~.p.m. U.S. cou~t --
(121 p.p.m. _ 30 p.p.m. MeX1can 
count) over the annual average --

(Continued on Sheet 2)
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COMISION INTERNACIONAL DE WAITES Y AGUAS

ENTRE MEXICO Y ESTADOS UNID05

Mexico, D.F.,
30 de agosto de 1973.

ACTA NUM. 242

SOLUCION PERMANENTE Y DEFINITIVA DEL PROBLE
MA INTERNACIONAL DE LA SALINIDAD DEL RIO ---
COLORADO. ----- _

--------------------------------------------
La Comision se reunio en la Secretar1a -

de Relaciones Exteriores, en Mexico, D.F., 
a las 17:00 horas del 30 de agosto de 1973,
en cumplimiento de las instrucciones que re
ibieron los dos Comisionados de DUS respec
tivos Gobiernos, a fin de incorporar en un;

Acta de la Cbmision las recomendaciones con
juntas que hicieron a sus respectivos PresI
entes el Secretario de Relaciones Exterio

res de Mexico, Lie. Emilio O. Rabasa, y el
epresentante Especial del Presidente -----
ichard Nixon, Embajador Herbert Brownell, y
ue fueron aprobadas por los Presidentes, -

lara una solucion permanente y definitiva-
el problema internacional de la salinidad 
el R10 Colorado, como resultado de las ne
ociaciones que, con sus asesores tecnicos y

'uridicos, tuvieron en junio, julio y agosto
de 1973, en cumplimiento de 10 que sobre --
esta materia expresaron los Presidentes Luis
Echeverria y Richard Nixon en su Comunicado
Conjunto del 17 de junio de 1972. ----------
--------------------------------------------

Consecuentemente, la Comision somete a -
la aprobacion de los dos Gobiernos la si- --
guiente ------------------------------------
--------------------------------------------

RESOLUCION: ----------------------------
-------------------------------------------

1. Con referencia al volumen anual de 
las aguas del Rio Colorado garanti
zado a Mexico por el Tratado de ---
1944, de 1,850,234,000 metros cubi
cos (1,500,000 acres-pies): --------

a) Los Estados Unidos adoptaran me
didas para dar seguridades de que
no antes del lOde enero de 1974,
y no despues del lOde julio de -
1974, los 1,677,545,000 metros -
cUbicos (1,360,000 acres-pies), 
aproximadamente, que se entregan
a Mexico aguas arriba de la Presa
Morelos, tengan una salinidad me
dia anual que no sobrepase en --
mas de 121 p.p.m. ± 30 p.p.m., -
normas de Mexico, (115 p.p.m. ±

(ContinUa en la hoja 2)
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(Continued from Sheet 1) ~I

salinity of Colorado River water I
which arrive at Imperial Dam, -- I
with the understanding that any 
waters that may be delivered to I
Mexico under the Treaty of 1944 I
by means of the All American
Canal shall be considered as hav

----I
ing been delivered upstream of -
Marelos Dam for the purpose of -
computing this salinity. --------

b) ~~~-~ni~;_;;~~~-~i~~-~~~~i~~~II
to deliver to Mexico on the land
boundary at San Luis and in the 
1imitrophe section of the Colo
rado River downstream from More
los Dam approximately 140,000 --
acre-feet (172,689,000 cubic me
ters) annually with a salinity -
substantially the same as that 0
the waters customarily delivered
there. -------------------------

c) Any decrease in deliveries under
point 1(b) will be made up by an
equal increase in deliveries un
der point l(a). --------------

d) Any other substantial changes in
the aforementioned volumes of wa
ter at the stated locations must
be agreed to by the Commission. -

e) Implementation of the measures -
referred to in point l(a) above 
is subject to the requ1rement in
point 10 of the authorization of
the necessary works. -----------

2. The life of Minute No. 241 shall be
terminated upon approval of the ---
present Minute. From September 1, 
1973, until the provisions of point
l{a) become effective, the United -
States shall discharge to the Co10-'
rado River downstream from More10s 
Dam volumes of drainage waters from
the Wellton-Mohawk District at the 
annual rate of 118,000 acre-feet --
(145,551,000 cubic meters) and sub
stitute therefor an equal volume of

(Continued on Sheet 3)

(Continrta de la hoja 1)

30 p.p.m., normas de los Estados!
Unidos), a 1a sa1inidad media 
anua1 de las aguas del Rro Colo-I
rado que 11eguen a 1a Presa Im-
peria1, entendido que las aguas

j
que se entreguen a M&xico por -
conducto del Canal Todo American
de conformidad con e1 Tratado de
1944, se considerarin como si Be I

,

hubieran entregado aguas arriba I
de la Presa Morelos para el pro
posito de ca1cu1ar ests sa1ini- I

dad. --------------------------

b) Los Estados Unidos continuarin 
entregando a M~xico en 1a 1rnea I
divisoria terrestre en San Luis
y en e1 tramo 1imrtrofe del Rro
Colorado, aguas abajo de 1a Pre
sa Morelos, aproximadamente ---
172,689,000 metros crtbicos ----
(140,000 acres-pies) anua1es, co
una sa1inidad substancialmente 
igua1 a 1a de las aguas habitual
mente entregadas ahr. ---------~

c) Cua1quiera disminucion en las e~

tregas a que se refiere el apar
tado b) de este punto 1 serf co~

pensada por un aumento igua1 en
las entregas a que se refiere e1
apartado a) de este punto 1. ---I

---------------------------- j
d) Cua1esquiera otros cambios subs-'

tanciales en los v61umenes de -
agua antedichos en los lugares 
indicados deberin ser convenidos
por 1a Comision. ---------------

e) La ejecucion de las medidas a qu
se refiere arriba e1 apartado a),
esti sujeta a los requisitos de
1a autorizacion de las obras nee
sarias a que se refiere e1 punto
10. ---------------------------

2. La vigencia del Acta 241 se dari po
conc1uida con la aprobacion de 1a 
presente Acta. Desde e1 10 de sep
tiembre de 1973 hasta que se pongan
en vigor las disposiciones del apar
tado a) del punto 1, los Estados -
Unidos descargarin a1 Rro Colorado,
aguas abajo de 1a Presa More10s, v~

1Gmenes de las aguas de drenaje del
Distrito de Wellton-Mohawk a razon
de 145,551,000 metros cubicos ----
(118,000 acres-pies) anuales y los
(Continua en 1a hoja 3)



(Continued from Sheet 2)

other waters to be discharged to the
Colorado River above Morelos Dam; 
and, pursuant to the decision of --
President Echeverr!a expressed in -
the Joint Communique of June 17, --
1972, the United States shall dis- 
charge to the Colorado River down- 
stream from Morelos Dam the drainage
waters of the Wellton-Mohawk Dis- -
trict that do not form a part of -
the volumes of drainage waters re- 
ferred to above, with the under- --- .
standing that this remaining volume
will not be replaced by substitution
waters. The Commission shall con- 
tinue to account for the drainage -
waters discharged below Morelos Dam
as part of those described in the -
provisions of Article 10 of the ---
Water Treaty of February 3, 1944. --

3. As a part of the measures referred 
to in point l(a), the United States
shall extend in its territory the -
concrete-lined Wellton-Mohawk bypass
drain from More1os Dam to the Arizo
na-Sonora international boundary, -
and operate and maintain the por- -
tions of the Wellton-Mohawk bypass 
drain located in the United States.

4. To complete the drain referred to in
point 3, Mexico, through the Commis
sion and at the expense of the Uni
ted States, shall construct, operate
and maintain an extension of the --
concrete-lined bypass drain from the
Arizona-Sonora international bound
ary to the Santa Clara Slough of a 
capacity of 353 cubic feet (10 cubic
meters) per second. Mexico shall -
permit the United States to dis- --
charge through this drain to the --
Santa Clara Slough all or a portion
of the Wellton-Mohawk drainage wa- 
ters, the volumes of brine from such
desalting operations in the United - .
States as are carried out to imple
ment the Resolution of this Minute,
and any other volumes of brine which
Mexico may agree to accept. It is 
understood that no radioactive ma- 
terial or nuclear wastes shall be --
(Continued on Sheet 4)
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sustituiran con volGmenes iguales 
de otras aguas que seran descarga
dos al R!o Colorado aguas arriba 
de la Presa Morelos; y, de conformi
dad con la decision del Presidente
Echeverrta, expresada en el Comuni
cado Conjunto del 17 de junio de -
1972, los Estados Unidos descarga
ran al Rto Colorado, aguas abajo de
la Presa Morelos, las aguas de dre
naje del Distrito de Wellton-Mohawk
que no forman parte de los volGme
nes de agua de drenaje arriba cit~

dos, entendido que ese volumen res
tante no sera reemplazado por otras
aguas de sustitucion. La Comision
continuara contabilizando las aguas
de drenaje que se descarguen aguas
abajo de la Presa Morelos como parte
de las que se describen en las esti
pulaciones del Art!culo 10 del Tra
tado de Aguas del 3 de febrero de -
1944. -----------------------------

3. Como parte de las medidas a que se
refiere el apartado a) del punto 1,
los Estados Unidos prolongaran en 
su territorio el dren de desvto de
Wellton-Mohawk, revestido de concre
to, desde la Presa Morelos hasta la
linea divisoria internacional entre
Sonora y Arizona, y operaran y man
tendran las partes del dren de des
v!o de Wellton-Mohawk ubicadas en 
los Estados Unidos. ---------------

. Para completar el dren a que se re
fiere el punto 3, Mexico, por condu£
to de la Comision, y a expensas de
los Estados Unidos, construira, ope
rara y mantendra una prolongacion
del dren de desvto, revestido de con

=
creto, desde el limite internacional
entre Sonora y Arizona hasta el Este
ro de Santa Clara, con una capacidad
de 10 metros cGbicos (353 pies cGbi
cos) por segundo. Mexico permitiri
a los Estados Unidos descargar por
este dren al Estero de Santa Clara
todas 0 una parte de las aguas de 
drenaje de Wellton-Mohawk, los volG
menes de salmuera resultantes de las
operaciones de desalacion que se h~

gan en los Estados Unidos para cum
plir con la Resolucion de esta Acta,
y cualesquiera otros volGmenes de 
salmuera que M~xico convenga en --
aceptar. Queda entendido que no se
(ContinGa en la hoja 4)
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discharged through this drain, and 
that the United States shall acquire
no right to navigatio~, servitude or
easement by reason of the existence
of the drain, nor other legal rights,
except as expressly provided in this
point. -----------------------

5. Pending the conclusion by the Gov- 
eruments of the United States and -
Mexico of a comprehensive agreement
on groundwater in the border areas,
each country shall limit pumping of
groundwaters in its territory within
five miles (eight kilometers) of the
Arizona-Sonora boundary near San --
Luis to 160,000 acre-feet -------
(197,358,000 cubic meters) annually.

6. With the objective of avoiding fu- 
ture problems, the United States and
Mexico shall consult with each other
prior to undertaking any new devel
opment of either the surface or the
groundwater resources, or undertak
ing substantial modifications of --
present developments, in its own --
territory in the border area that -
might adversely affect the other ---
country. ----------------------

7. The United States will support ef- 
forts by Mexico to obtain appro- --
priate financing on favorable terms
for the improvement and rehabilita
tion of the MexicaIi Valley. The-
United States will also provide non
reimbursable assistance on a basis 
mutually acceptable to both coun- -
tries exclusively for those aspects
of the Mexican rehabilitation pro- 
gram of the Mexicali Valley relating
to the salinity problem, including 
tile drainage. In order to comply 
with the above-mentioned purposes, 
both countries will undertake nego
tiations as soon as possible. ------

8. The United States and Mexico shall 
recognize the undertakings and un- 
derstandings contained in this -----

(Continued on Sheet 5)
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descargar!n por este dren materia
les radioactivos ni desperdicios 
nucleares, y que los Estad08 Unidos
no adquirir!n derechos de navega- 
cion, ni a servidumbres de cualquie
ra tndole a causa de la existencia
del dren, n,i otros derechos legales,
excepto los que expresamente se ci
tan en este punto. -------------

5. Mientras se llega a la celebracion
por los Gobiernos de ~exico y los 
Estad08 Unidos de un convenio de -
alcance general sobre aguas 8ubte
rr!neas en las !reas fronterizas, 
cada pats limitar! el bombeo de las
aguas 8ubterr!neas en su propto t~

rritorio, dentro de los 8 kilametr08
(5 millas) de la linea divisoria e~

tre Sonora y Arizona y cerca de San
Luis, a 197,358,000 metr08 cGbicos
(160,000 acres-pies) anuales. -----

6. A fin de evitar problemas ;f.uturos,
~exico y los Estados Unidos se con
sultar!n rectprocamente antes de em
prender, en el !rea fronteriza de
sus respectivos territori08, cual

=
quier nuevo desarrollo de aguas su
perficiales 0 de aguas subterr!neas,
o de emprender modificaciones subs
tanciales de sus desarrollos actua
les, que pudieran afectar adversa
mente al otro pais. --------------

7. Los Estados Unidos apoyar'n las ge~

tiones de Mixico para obtener finan
ciamiento apropiado y en t~rminos=
favorables para el mejoramiento y 
rehabilitacion del Valle de Mexicali.
Los Estados Unidos tambi~n propor
cionar!n asistencia no reembo18abl~

sobre una base mutuamente aceptable
a ambos paises, exclusivamente para
aquellos aspectos del programa mexi
cano de rehabilitacion del Valle de
Mexicali relacionados con el proble
ma de la salinidad, incluyendo dre
naje tu~ular. A fin de cumplir con
los propositos arriba mencionados,
ambos paises emprender!n negocia- 
ciones tan pronto como sea posible.

8. ~exico y los Estados Unidos recono
cer!n que las medidas y entendimien
tos c~ntenidos en esta Resolucion =
(ContinG. en la hoja 5)
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Resolution as constituting the per- ':
manent and definitive solution of 
the salinity problem referred to in Ii

the Joint Communique of President -- il'l

Richard Nixon and President Luis ---I
Echeverrta dated June 17, 1972. ---

9. The measures required to implement 
this Resolution shall be undertaken
and completed at the earliest prac
tical date. ----------------

10. This Minute is subject to the ex- -
press approval of both Governments 
by exchange of Notes. It shall en
ter into force upon such approval; 
provided, however, that the provi-
sions which are dependent for their

-I
implementation on the construction -'
of works or on other measures which
require expenditure of funds by the
United States, shall become effec- 
tive upon the notification by the -
United States to Mexico of the ----
authorization by the United States 
Congress of said funds, which will 
be sought promptly. ------------

Thereupon, the meeting adjourned. -----

(ContinUa de la hoja 4)

constituyen la soluci6n permanente
y definitiva del problema de la sa
linidad a que se refiere el Comuni
cado Conjunto del Presidente Luis 
Echeverrta y del Presidente Richard
Nixon, fechado el 17 de junio de --
1972. -------------------------

9. Las medidas requeridas para poner
pr'ctica esta Resoluci6n ser'n em
prendidas y terminadas en la fecha

~~~~~~~~~:~~le:_=__=::::::::::I
10. La presente Acta requiere la aproba II

ci6n espectfica de ambos Gobiernos
por canje de notas. Entrar' en vi
gor en la fecha de su aprobaci6n; 
entendido, sin embargo, que la8 dis
posiciones cuyo cumplimiento dependel
de la construcci6n de obras 0 de -
otras medidas que requieran la ero
gaci6n de fondos por parte de los-
Estados Unidos, entrar'n en vigor al
notificar los Estados Unidos a ---
Mexico la autorizaci6n del Congreso
de los Estados Unidos para disponer
de dichos fondos, la cual ser' pro
curada prontamente. -----------

Con 10 anterior se levant6 la sesi6n. -

Commissioner of Mexico

Secretary of the United States Section

/

Secretary of the Mexican Section

Comisionado de Mexico

isionado de los Estados Unidos





JOINT DECLARAnON BETWEEN THE DEPARTMENT OF THE INTERIOR (DOl) OF
 
THE UNITED STATES OF AMERICA AND THE SECRETARIAT OF ENVIRONMENT,
 
NATURAL RESOURCES AND FISHERIES (SEMARNAP) OF THE UNITED MEXICAN
 

STATES TO ENHANCE COOPERATION IN THE COLORADO RIVER DELTA
 

Considering 'that the protection and conservation of the Colorado River's riparian 
areas and other associated resources are a common concern for both the United States of America 
and the United Mexican States; 

Taking into account a long history of cooperation on environmental and natural 
resources matters of mutual interest between the two nations; 

calling into mind the obligations that both Parties have undertaken pursuant to 
Article 5 of the Ramsar Convention on Wetlands regarding international cooperation on the 
management of shared wetlands and river basins; 

Recognizing the need to develop strategies that are respectful of national . 
sovereignty and each nation's rights to utilize the resources of the Colorado River; 

Recognizing the increasing efforts of non-governmental organizations and 
communities on both sides of the border to preserve the Colorado River DeKa; and 

Recognizing the benefit of cooperative actions in such fora as the International 
Boundary and Water Commission (IBWC) Colorado River Delta Task Force. 

DOl and SEMARNAP jointly declare with respect to the Colorado River Delta, the 
river and its associated habitats they intend to: 

1.	 Strengthen cooperative action and mechanisms, to improve and conserve the 
natural and cultural resources of the Colorado River Delta, including the river and 
associated wetland habitats; 

2.	 Support the IBWC's Colorado River Delta Task Force in its effort to identify 
physi~1 and hydrological conditions of the Delta; 
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3.	 Coordinate their respective policy related to the conservation of natural resources 
in the watershed; 

4.	 Coordinate with other organizations, including Federal and state agencies, water 
users; and non-governmental organizations; 

5.	 Undertake research on biologic conditions of the region and joint studies on 
transboundary species with emphasis on endangered and threatened species; . 

6.	 Develop and exchange compatible information systems to assist policy makers, 
local land managers, and the. public in general in making informed stewardship 
decisions; 

7.	 Develop strategies of environmental sustainability; and 

8.	 Formulate programs for public participation and environmental and natural 
resources management training. 

Implementation of this Joint Declaration shall be consistent with all applicable 
provisions of treaty, compacts and law of both Parties goveming the waters of the Colorado River.· 

Signed in Washington, D.C., in c1uplicate, this eighteenth day of May 2000 in
 
English and Spanish languages.
 

. FOR THE DEPARTMENT OF THE INTERIOR FOR THE SECRETARIAT OF 
OF THE UNITED STATES OF AMERICA ENVIRONMENT, NATURAL RESOURCES 

AND FISHERIES OF THE UNITED MEXICAN 
STATES 
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DUPLICATE ORIGINAL

INTERNATIONAL BOUNDARY AND WATER COMMISSION
UNITED STATES AND MEXICO

EI Paso, Texas
December 12, 2000

Minute No. 306

CONCEPTUAL FRAMEWORK FOR
UNITED STATES - MEXICO STUDIES FOR FUTURE

RECOMMENDATIONS CONCERNING THE RIPARIAN AND
ESTUARINE ECOLOGY OF THE LIMITROPHE SECTION OF THE

COLORADO RIVER AND ITS ASSOCIATED DELTA

The Commission met in the offices of the United States Section in EI Paso.
Texas, at 11 :00 a.m. on December 12, 2000, to consider a conceptual framework for
cooperation by the United States and Mexico through the development of studies and
recommendations concerning the riparian and estuarine ecology of the Colorado River
in its limitrophe section and its associated delta.

The Commissioners observed that studies are currently being performed by the
Commission to improve the capacity of the Colorado River channel to convey normal
and flood waters in the 24 mile (36 kilometer) limitrophe s~ction ofthe Colorado River
under the authority of Article 13 of the United States - Mexico Treaty for "Utilization
ofWaters ofthe Colorado and Tijuana Rivers and ofthe Rio Grande," signed February
3, 1944. Studies are also currently being performed by the Commission on the
preservation of the channel ofthe Colorado River in its limitrophe section under the
terms ofArticle IV of the United States - Mexico Treaty to Resolve Pending Boundary
Differences and Maintain the Rio Grande and the Colorado River as the International
Boundary, signed November 23, 1970.

The Commissioners referred to the Commission's binational technical task
force (hereinafter binational technical task force) that was established to facilitate
studies concerning the Colorado River delta in Mexico, as well as water flows to the
Santa Clara Slough which are discharged to Mexico under IBWC Minute No. 242,
entitled "Permanent and Definitive Solution to the International Problem ofSalinity of
the Colorado River," signed August 30, 1973. They made note ofthe United States
Mexico consultations concerning the proposed United States modification of its
domestic surplus water guidelines, currently being conducted under the auspices ofthe
Commission.

The Commissioners noted that each country has laws and regulations
concerning the preservation of riparian and estuarine system habitat that are executed
by authorities that are provided such responsibility in their respective country. The
Commissioners recognized that collaboration is growing between those authorities as
well as between scientific, academic and non-government organizations in the two
countries which have an interest in preserving the Colorado River delta ecology. They
observed that some studies conducted by these groups have provided some definition
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DUPLICATE ORiGINAL

INTERNATIONAL BOUNDARY AND WATER COMMISSION
UNITED STATES AND MEXICO

...2

ofthe ecology affected by decreases in Colorado River flows in this reach and potential
impacts to the habitat of fish, marine and wildlife species of concern to each country.
The Commissioners observed that some entities in their respective countries may seek
water and seek to ensure its use for ecological purposes in the Colorado River's
limitrophe section and the Colorado River delta.

The Commissioners recognized that there was a need for the United States and
Mexico to create a framework to formalize a process that will: 1) consider Colorado
River delta restoration studies prepared by government, scientific, academic and non
government organizations in the two countries; 2) provide for development of
additional studies through the binational technical task force; and 3) formulate
recommendations for cooperative projects concerning the Colorado River delta in
Mexico to be undertaken by the United States and Mexico based on the principle ofan
equitable distribution of resources. The Commissioners also recognized that there is
a need to support the binational technical task force with a forum for the exchange of
information and advice among government and non-government organizations with an
interest in the affected areas.

Based on the above, the Commissioners submit the following recommendation
for the approval of the two Governments:

1. That in recognition of their respective governments' interest in
the preservation of the riparian and estuarine ecology of the
Colorado River in its limitrophe section and its associated delta,
the Commission shall establish a framework for cooperation by
the United States and Mexico through the development ofjoint
studies that include possible approaches to ensure use of water
for ecological purposes in this reach and formulation of
recommendations for cooperative projects, based on the
principle of an equitable distribution of resources. The
Commission may elicit the support and technical advice of the
competent agencies of each Government.

2. That the Commission, through the binational technical task
force, shall examine the effect of flows on the existing riparian
and estuarine ecology of the Colorado River from its limitrophe
section to its delta with a focus on defining the habitat needs of
fish, and marine and wildlife species ofconcern to each country.

3. That the Commission shall support the binational technical task
force by establishing a forum for the exchange of information
and advice among government and non-government
organizations with an interest in the affected area.
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DUPLICATE OIUGINAL

INTERNATIONAL BOUNDARY AND WATER COMMISSION
UNITED STATES AND MEXICO

... 3

4. That all activities undertaken pursuant to the provisions of this
Minute shall be subject to the availability of funds, resources,
and corresponding personnel as well as to applicable laws and
standards in each country.

5. That this Minute shall enter into force upon notification of
approval by the Government of the United States and the
Government ofthe United Mexican States through the respective
Sections of the Commission.

The meeting was adjourned.

John M. Bernal
nited States Commissioner

Ma . Ybarra .~.~,.

United States Section Secretary

/
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COMISION INTERNACIONAL DE L1MITES Y AGUAS
ENTRE MEXICO Y LOS ESTADOS UNIDOS

El Paso,Texas, 12 de diciembre de 2000.

Acta 306

MARCO CONCEPTUAL ENTRE MEXICO Y ESTADOS UNIDOS
PARA EL DESARROLLO DE ESTUDIOS QUE PERMITAN EMITIR

RECOMENDACIONES RESPECTO A LA ECOLOGiA RIBERENA Y
DEL ESTUARIO DEL TRAMO LIMiTROFE DEL Rio COLORADO Y

SUDELTA.

La Comisi6n se reuni6 en las oficinas de la Secci6n Estadounidense, en
El Paso, Texas, a las 11 :00 h del 12 de diciembre de 2000, para considerar un
marco conceptual de cooperaci6n entre Mexico y Estados Unidos, para el
desarrollo de estudios y recomendaciones respecto a la ecologia riberefia y del
estuario del Rio Colorado en su tramo limitrofe y su delta correspondiente.

Los Comisionados observaron, que actualmente la Comisi6n esta
llevando a cabo estudios para mejorar la capacidad de conducci6n del cauce
normal y de avenidas del Rio Colorado, en su segmento intemacional de 36 km
(24 millas), de conformidad con las estipulaciones del Articulo 13 del "Tratado
sobre distribuci6n de Aguas Intemacionales entre los Estados Unidos
Mexicanos y los Estados Unidos de America" , firmado el 3 de febrero de 1944.
Estos estudios que estan siendo actualmente llevados a cabo por la Comisi6n,
tambien tienen la finalidad de preservar el cauce del Rio Colorado como limite
intemacional de conformidad con e1 Articulo IV del "Tratado para resolver las
diferencias fronterizas pendientes y para mantener a los Rios Bravo y Colorado
como la frontera intemacional entre los Estados Unidos Mexicanos y los
Estados Unidos de America", firmado e123 de Noviembre de 1970.

Adicionalmente, los Comisionados se refirieron al Grupo Tecnico
Binacional (en 10 sucesivo Grupo Tecnico Binacional) constituido por la
Comisi6n para llevar a cabo estudios re1ativos al delta del Rio Colorado en
Mexico y a las aguas que escurren al Estero de Santa Clara las cuales son
descargadas en este pais de conformidad con e1 Acta 242 de la CILA, intitulada
"Soluci6n permanente y definitiva del problema intemacional de la salinidad del
Rio Colorado", firmada el 30 de agosto de 1973. Asimismo, tomaron nota de las
consultas entre Mexico y los Estados Unidos con relaci6n a la propuesta
estadounidense de modificar sus procedimientos para el uso domestico de sus
excedentes de agua, las cuales estan siendo llevadas a cabo actualmente bajo los
auspicios de la Comisi6n.
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COMISION INTERNACIONAL DE L1MITES Y AGUAS
ENTRE MEXICO Y LOS ESTADOS UNIDOS
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Los Comisionados observaron que cada pais tiene sus propias leyes y
reglamentos con relaci6n a la preservaci6n del habitat riberefio y del estuario,
mismos que estan bajo la jurisdicci6n de autoridades a las cuales se les ha
conferido dicha responsabilidad en su respectivo pais. Los Comisionados
reconocieron que existe una creciente cooperaci6n entre dichas autaridades de
ambos paises, asi como entre la comunidad cientifica, academica y
organizaciones no gubemamentales en los dos paises, que tienen un interes en la
preservaci6n de la ecologia del delta del Rio Colorado. Observaron que algunos
de los estudios llevados a cabo por estos grupos han proporcionado cierta
definici6n de la ecologia afectada par la disminuci6n de los escurrimientos del
Rio Colorado en este tramo y los potenciales impactos a diversas especies que
son de preocupaci6n para cada pais en los habitats de vida silvestre tanto marina
como terrestre. Los Comisionados observaron, que algunas dependencias en su
respectivo pais podnin buscar vohimenes de agua y asegurar su uso para
propositos ambientales en el tramo limitrofe del Rio Colorado y su delta
correspondiente.

Los Comisionados reconocieron que existe una necesidad tanto en Mexico
como en Estados Unidos de crear un marco de trabajo para formalizar un
proceso por medio del cual se: I) consideren los estudios de restauracion del
delta del Rio Colorado preparados por los gobiemos, el area cientifica,
academica y las organizaciones no gubemamentales en los dos paises, 2) provea
el desarrollo de estudios adicionales a traves del Grupo Tecnico Binacional y 3)
formulen recomendaciones sobre proyectos de cooperacion relativos al delta del
Rio Colorado en Mexico, que sean llevados a cabo por los gobiemos de Mexico
y Estados Unidos y que se basen sobre el principio de una equitativa
distribucion de los recursos. Los Comisionados tambien reconocieron que existe
la necesidad de apoyar al actual Grupo Tecnico Binacional, mediante un foro
para el intercambio de informacion y asesoria proveniente de las diversas
organizaciones gubemamentales y no gubemamentales con interes en las areas
afectadas.

Basados en 10 anterior, los Comisionados someten las siguientes
recomendaciones para su aprobacion por los dos gobiemos:

1. Que en reconocimiento del interes de sus respectivos gobiemos en la
preservacion de la ecologia riberefia y del estuario del Rio Colorado en su
tramo limitrofe y su delta, la Comisi6n debera establecer un marco de
trabajo para la cooperaci6n entre Mexico y los Estados Unidos a traves del
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COMISION INTERNACIONAl DE lfMITES Y AGUAS
ENTRE MEXICO Y lOS ESTADOS UNIDOS

- 3 -

desarrollo de estudios conjuntos y la formulaci6n de recomendaciones para
proyectos de cooperaci6n, inc1uyendo posibles enfoques que aseguren el
uso de agua para propositos ambientales en este tramo con base en el
principio de una distribuci6n equitativa de los recursos. La Comisi6n podnl
obtener el apoyo y asesoria tecnica de las dependencias competentes de
cada Gobiemo.

2. Que la Comision, a traves del Grupo Tecnico Binacional, examine los
efectos de los escurrimientos en la actual ecologia riberefia y del estuario del
Rio Colorado desde su tramo limitrofe hasta el delta del mismo, con un
enfoque en la definici6n de las necesidades de las diversas especies que son
de preocupacion para cada pais en los habitats de vida silvestre tanto marina
como terrestre.

3. Que la Comisi6n apoye al Grupo Tecnico Binacional, mediante un foro para
e1 intercambio de informacion y asesoria entre las diversas organizaciones
gubemamentales y no gubemamentales con interes en la zona afectada.

4. Que todas las actividades llevadas a cabo en seguimiento de 10 estipulado en
esta Acta, estaran sujetas a la disponibilidad de los fondos, recursos y
personal correspondiente, asi como a las leyes y normatividad aplicables a
cada pais.

5. Que esta Acta debera entrar en vigor cuando el Gobiemo de los Estados
Unidos Mexicanos y el Gobiemo de los Estados Unidos de America hayan
notificado su aprobacion a la misma a traves de la correspondiente Seccion
de la Comision.

Se levanto la sesion.

',' .

I

/

/
/'

,;,... Ma uel R-;;''Ybarra
Secre ano' de la Seccion

estadounidense
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MOD IBM 01-20
 

DUPLICATE OR!Glt~AL
 
MEMORANDUM OF UNDERSTANDING 

Between
 

INTERNATIONAL BOUNDARY AND WATER COMMISSION
 
UNITED STATES AND MEXICO
 

UNITED STATES SECTION
 
and
 

UNITED STATES DEPARTMENT OF THE INTERIOR
 
BUREAU OF RECLAMATION
 

LOWER COLORADO REGION, YUMA AREA OFFICE
 

FOR THE PURPOSE OF COMITY WITH MEXICO AND ACHIEVING INTERNATIONAL
 
COORDINATION AND SHARING IN THE CONSTRUCTION, MODIFICATrON,
 

OPERATION, AND MAINTENANCE OF A FLOW CONTROL SYSTEM CONSISTING OF
 
A BIFURCATION STRUCTURE, LOGIC CONTROLLERS FOR PUMPS, A VARlABLE
 

SPEED MOTOR CONTROLLER, AND A BYPASS CHANNEL FROM THE BOUNDARY
 
PUMPING PLANT TO THE U.S. BYPASS DRAIN IN ORDER TO REDUCE THE
 
SALINITY AND VARIABILITY OF FLOWS DELIVERED AT THE SOUTHERLY
 

INTERNATIONAL BOUNDARY TO MEXICO
 

This Memorandum of Understanding (MOD) is made by and between the United States Section, 
International Boundary and Water Commission, hereinafter referred to as usmwc and 
represented by the Contracting Officer ofE1 Paso, Texas; and the United States Department of 
the Interior, Bureau of Reclamation, Lower Colorado Region, hereinafter referred to as 
Reclamation and represented by the Yuma Area Office, Area Manager ofYuma, Arizona; both 
of which are collectively referred to as Parties. 

WITNESS HERETO: 

WHEREAS, it is recognized the United States is meeting the provisions of Minute 242 
regarding salinity of flows delivered to Mexico at the_Southerly International Boundary (SIB); 
and 

WHEREAS, the average monthly salinity of the water delivered at the SIB fluctuates 
between 1200 and 1500 parts per million (ppm) with salinity peaks of up tol800 ppm when 
pumps are turned on and off at the Boundary Pumping Plant (BPP); and 

WHEREAS, the United States wants, as a matter of comity, to cooperate with Mexico to 
decrease the salinity levels and lessen the variability in flows delivered to SIB and specifically 
concentrate effort to reduce the salinity during the four months of September, October, 
November, and January, or as identified by Mexico each year, to approximately 1200 ppm; and 

WHEREAS, the Parties are authorized to enter into this MOU under the Economy Act, 
31 U.S.C. 1535; 
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NOW, THEREFORE, the USIBWC and Reclamation hereto agree as follows: 

ART:CLE I - RECLAMATION SERVICES. 

The following services will be perfonned by Reclamation, or Reclamation's contractor: 

A.	 Make necessary modifications at the BPP in the Yuma Valley for installation of a variable 
speed motor controller and logic controllers for four pumps in Fiscal Year (FY) 2002, 
subject to availability of Reclamation funding. 

B.	 Design, procure and install the variable speed motor controller and the logic controllers at 
the BPP in FY2001 and FY2002, subject to availability ofReclamation funding. 

C.	 Design and construct a bifurcation structure with three sluice gates and diversion channel of 
110 cubic feet per second capacity from the BPP to the U.S. Bypass Drain in FY2001 and 
FY2002, subject to availability ofReclamation funding. 

D.	 Obtain any pennits andlor environmental clearances that may be required for the 
installation of the variable speed motor controller and logic controllers at the BPP and for 
the construction of a bifurcation structure and diversion channel from the BPP to the U.S. 

. Bypass Drain. 

E.	 During the four most critical months of the year for agriculture, as identified by Mexico in 
annual consultations with Reclamation, divert a portion of the Yuma Valley drainage flows 
to the U.S. Bypass Drain. The required deliveries to the SIB will be made up of the 
remaining Yuma Valley drainage flows blended with less saline groundwater pumped from 
the 242 well field and less saline flows from the East and West Main Canal Wasteways. 
The goal is to maintain salinity of flows delivered to Mexico at the SIB at approximately 
1200 ppm during the four most critical months as identified by Mexico. The amount of 
water diverted to the U. S. Bypass Drain for salinity control purposes shall not exceed 
8,000 acre-feet annually. 

F.	 Perfonn the operation and maintenance (O&M) functions for the variable speed motor 
controller, logic controllers, bifurcation structure and the diversion channel or contract out 
said functions with a third party such as the Yuma County Water User's Association, who 
currently performs the O&M for the Yuma Valley facilities. 

G.	 Procure, install, maintain, calibrate, and replace as needed the salinity and flow monitoring 
equipment at SIB. 

ARTICLE II - USIBWC SERVICES 

The following services will be perfonned by the USIBWC: 

A.	 Provide annual funding, as described under Article N below, for the O&M services 
(including capital expenditures) of the variable speed motor controller and logic controllers 
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at thf. BPP, the bifurcation structure and diversion channel from the BPP to the U.S. Bypass 
Drain after construction. 

"Capital expenditures" for purposes of this MOU are defined as non-routine expenditures 
for the purchase of new equipment and major repairs to existing equipment. Reclamation 
shall not have authority pursuant to this MOD to bind the USIBWC to repayment of any 
major capital expenditures for replacements or improvements (including expansions) to the 
facilities described herein without prior approval by the USIBWC. 

B.	 Daily monitoring and reporting on flow and salinity at Sill, including maximum, minimum, 
and average flows and salinity occurring at SIB during the day. 

ARTICLE III - MAINTENANCE AND REPLACEMENT PROGRAM 

Upon the installation and testing of the variable speed motor controller and logic controllers at 
the BPP and construction of the bifurcation structure and diversion channel from the BPP to the 
U.S. Bypass Drain, the USIBWC and Reclamation will develop a periodic maintenance and 
replacement program that will be performed on the variable speed motor controller, logic 
controllers, bifurcation structure, and diversion channel. Such program shall include: a) 
preventive maintenance program for the variable speed motor controller and logic controllers 
with replacement of said components as needed; b) preventive maintenance and other 
maintenance of the bifurcation structure and diversion channel, such as sediment removal to 
maintain design capability, and replacement ofportions of said facilities on an as needed basis; 
and c) a corresponding work and inspection schedule to be perfonned by personnel designated by 
the Parties identified in Article VII. 

Maintenance performed by Reclamation or its contractor shall be consistent with that performed 
by other agencies on similar facilities and shall be such that the facilities remain operational and 
in good order. 

ARTICLE IV - PAYMENTS AND PERFORMANCE 

Payments and performance for the O&M services and capital expenditures performed by 
Reclamation and/or a third party will be made as follows by the USIBWC: 

A.	 By April 1 of each year, Reclamation will provide the USIBWC with a projected budget for 
the upcoming operating year (which shall be the same as the Federal Fiscal Year - Oct 1 
tbm Sept 30) and for the next two (2)-year funding cycle, which shall be used by the 
USIBWC for fiscal planning purposes. The USIBWC may provide comments, information, 
or other input regarding the projected budget at any time. Reclamation may amend the 
budget as needed during the year, provided, however, that said amendment will be 
submitted to the USIBWC for review and comment. The USIBWC shall have fourteen 
(14) days to comment on or concur with the amendment. 

B.	 Reclamation will submit annual detailed invoices to the USIBWC showing expenditures 
incurred in the O&M of the facilities at the SIB (including capital expenditures) for the 
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previous operating year by November 1 ofeach year. These invoices will include a listing 
of the direct costs (labor, materials, supplies, etc.) and the quantities and unit rates for each. 
Where maintenance activities have been performed, Reclamation shall submit a description 
of the work performed, the reason for performing the work, the cost of the work, and, when 
feasible, photographs of the area before and after the work has been performed. 

C.	 Payments to Reclamation by the USIBWC will be made for all verified costs, services, and 
expenses, within thirty (30) days of the date of the invoice~ These amounts shall be based 
on the budget as concurred with by the USIBWC as described in Subparagraph IV.A above. 
The usmwc payments to Reclamation shall be made via the Online PaYment and 
Collection System. 

D.	 Approximately sixty (60) days prior to completion of installation and/or construction of the 
aforementioned facilities at the SIB, Reclamation shall furnish the USIBWC a projected 
budget of the O&M for the facilities for the remainder of the operating year. After review 
and approval, the USIBWC shall provide paYment to Reclamation in accordance with 
Subparagraph N.B above. 

ARTICLE V - DURATION 

This MOU shall be effective for a period of twenty-five (25) years from the date of execution and 
may be extended for another period of 25 years ifboth Parties mutually agree to do so. Nothing 
in this MOU shall prevent the Parties from renegotiating its terms to provide for a reallocation of 
duties between the Parties; however, until such renegotiation has been agreed to, pursuant to the 
terms of Article VI herein, this MOU will remain in full force and effect. 

ARTICLE VI - AMENDMENTS 

This MOD may be modified at any time by written agreement of both Parties. Either party may 
request a review of the contents of this MOU, at any time, to provide recommendations for 
amendments. 

ARTICLE VII - INTERAGENCY COMMUNICATIONS 

To provide for consistent and effective communication between both Parties, the USIBWC 
assigns the Chiefof its Yuma Field Office or his/her designated representative, and Reclamation 
assigns the Chief of the Operations Division or hislher designated representative, as the points of 
contact on all matters related to this MOU. 

ARTICLE VIn - RESOLUTION OF DISAGREEMENTS 

Any dispute arising under this MOU, which is not disposed ofby agreement of the Parties, shall 
he submitted jointly to the signatories of this MOD. Ajoint decision of the signatories or their 
designees shall be the disposition of such dispute. 
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If the signatories are unable to jointly resolve a dispute within a reasonable period of time after 
submission of the dispute for resolution, the matter shall be submitted to Reclamation's Lower 
ColoL'ado Region Headquarters and the USIBWC's Headquarters (or their appointed designees) 
for resolution, 

Pending the resolution of any dispute or claim pursuant to this article, the Parties agree that 
performance of all obligations contained in this MOD shall be diligently pursued. 

ARTICLE IX - SPECIAL PROVISION 

The design, procurement and installation of the variable speed motor controller and logic 
controllers at the BPP and the design and construction of the bifurcation structure and diversion 
channel from the BPP to the U.S. Bypass Drain is contingent upon appropriation or allotment of 
funds, and obtaining all necessary permits, clearances, and/or agreements, as may be required. 
No liability shall accrue to Reclamation in case funds are not appropriated or allotted, or pennits, 
clearances, or agreements cannot be obtained. 

IN WITNESS WHEREOF, the Parties hereto execute this instrument to be effect.ive when signed 
by both Parties, 

FOR THE USIBWC 

Arthm~ ~ 
Contracting Officer 
United States Section 
International Boundary and Water Commission 
United a s and Mexico 

Date: /0 "1 '0/ 
R ert Ortega 
Executive Engineer 
United States Section 
International Boundary and Water Commission 
United States and Mexico 

FOR RECLAMATION 

Date: U/ ;}.6/6 ( 
[ 
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u.s. Department of the Interior

NEW8----
U.S. Department of the Interior

Office of the Secretary
FOR IMMEDIATE RELEASE

August 13, 2007

Secretary Kempthorne Announces Joint U.S.-Mexico Statement on
Lower Colorado River Issues

WASHINGTON -- Secretary of the Interior Dirk. Kempthorne announced today that the Government of Mexico and the
Government of the United States have renewed their commitment to cooperate and collaborate on issues related to the
Colorado River. The announcement follows a recent meeting between Secretary Kempthorne and Ambassador Arturo Sarukhan
of Mexico.

"The issues facing the Colorado River basin are complex, and increasing our dialogue with Mexico will make the path to
resolving them much easier: Kempthorne said. "The United States is pleased to collaborate with Mexico as both nations face
some formidable challenges in the future and move toward a new era of cooperation on the Colorado River.~

The U.S.-Mexico Joint Statement is attached.
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U.S. Department of the Interior

NEWS
u.s. Department of the Interior

u.s. and Mexico Agree to Discuss Joint Cooperative Actions Related to the
Colorado River

As a result of high-level bilateral consultations, U.S. and Mexican federal authorities have agreed to discuss a number of issues
of mutual concern to both nations related to the Colorado River.

The Department of the Interior, through the Bureau of Reclamation, is responsible for the domestic management of the Colorado
River, the waters of which are shared by seven U.S. basin states and Mexico. Mexico's Colorado River allocation is governed by
the 1944 Treaty Relating to the Utilization of the Waters of the Colorado and Tijuana Rivers and of the Rio Grande, which is
administered by the International Boundary and Water Commission (IBWC).

The U.S. and Mexican authorities have agreed that cooperative, innovative and holistic measures should be considered to
ensure that the Colorado River is able to continue to meet environmental, agricultural and urban demands of both nations.

The Mexican authorities stressed the importance of ensuring that the needs of all stakeholders in the lower portion of the
Colorado River are understood and considered by leaders of both nations.

The U.S. authorities acknowledged the growing national and international focus on the Colorado River as a result of the ongoing
historic drought in the basin. The U.S. authorities also noted recent innovative agreements among the seven U.S. states that
rely on the Colorado River.

The authorities from both nations expressed their interest in order to reinforce bilateral cooperation regarding issues related to
the lower portion of the Colorado River; acknowledged areas of concern regarding water conservation actions, while highlighting
emerging innovative and comprehensive concepts that could be used to benefit water users in both the U.S. and Mexico.

In that regard, authorities from both nations agreed that the IBWC, a treaty-based bilateral organization with over a century of
successful collaboration, should be utilized to expedite discussions in coming weeks to further Colorado River cooperation.
Among the issues expected to be addressed are:

continued needs of both nations for water for urban, agricultural and environmental purposes, the study of the hydrological
system and potential impacts of climate change, inclUding the effects of the ongoing historic Colorado River drought;

environmental priorities, including Colorado River Delta habitat protection and enhancement;

opportunities for water conservation, storage and supply augmentation, such as seawater desalination and reuse; strategies
aimed to ease variations in the Colorado River system;

potential opportunities for more efficient Colorado River water deliveries to Mexico.
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UiiilTED STA~ES

DEPARTt1EN'l' OF TliE INTERIOR
Bureau of Reclamation

BOULDER CANYON PROnC T
Arizona-California-Nevada

CONTRAC T FOR DELlvJ£RY OF \JATER

THIS CONTRACT made this -.:9~0__day of~' 1944,

pursuant to the Act of Congress approved June 17, 1902 (J2

stat. J88), and acts amendatory thereof or supplemental

thereto, all of which acts are commonly known and referred

to as the Reclamation Law, and particularly pursuant to the

Act of Congress approved December 21, 1928 (45 stat. 1057),

designated the Boulder Canyon Project Act, and acts muenda-

tory thereof or supplementary thereto, between THE UNITED

STATES OF .Al1ERICA, hereinafter referred to as "Uni ted

states," acting for this purpose by Harold L. Ickes, Secretary

of the Interior, hereinafter referred to as the "Secretary,"

and the STATE OF ARIZONA, hereinafter referred to as "Arizona, II

acting for this purpose by the Colorado River Commission of

Arizona, pursuant to Chapter 46 of the 19J9 Session Laws of

Arizona,

\f.I fINESSE TH TEAT:

EXPL~~ATORY RECITj~S

2. WHEREAS, for the purpose of controlling floods, im-

proving navigation, regulatine the flow of the Colorado River,
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providing for storage and for the delivery of stored waters

for the reclamation of public lands and other beneficial

uses exclusively within the United states, the secretary act-

ing under and in pursuance of the provisions of the Colorado

River Conpact and Boulder Canyon Project ii-Ct, and acts amenda-

tory thereof or supplementary thereto, has constructed and is

now operating and maintaining in the main stream of the Colorado

River at Black Canyon that certain structure known as and desig

nated Boulder Dam and incidental works, creating thereby a reservoir

designated Lake Mead of a capacity of about thirty-two million

(32,000,000) acre-feet, and

3. \vrlEREAS, said Boulder Canyon Projeot Act provides that

the Secretary under such general rules and regulations, as he

may prescribe, may contract for the storage of water in the

reservoir created by Boulder Dam, and for the delivery of such

water at such points on the river as may be agreed upon, for

irrigation and domestic uses, and provides further that no person

shall have or be entitled to have the use for any purpose of the

water stored, as aforesaid, except by contract made as stated in

said Act, and

4. ~~~REAS, it is the desire of the parties m this contract

to contrac t for the storage of water and the delivenr thereof

for irrigation of lands and domestic uses within Arizona, and

5. wHEREAS, nothing in this contract shall be construed as

affecting the obligations of the United states to Indian tribes,

6. NOW, THEFEFORE, in consideration of the ffiutual covenants
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herein contained, the parties hereto agree as follows, to wit:

DELIVERY OF WATER

7. (a) Subject to the availability thereof for use in

Arizona under the provisions of the Colorado River Conpact

and the Boulder Canyon Project Act, the United states shall

deliver and Arizona, or agencies or water users therein,

will accept under this contract each calendar year from

storage in Lake Mead, at a point or points of diversion on

the Colorado River approved by the secretary, so much water

as may be necessary for the beneficial conslli~ptive use for

irrigation and domestic uses in Arizona of a naximum of

2,800,000 acre-feet.

(b) The United states also shall deliver from

storage in Lake 1.iead for use in Arizona, at a point or points

of diversion on the Colorado River approved by the Secretary,

for the uses set forth in subdivision (a) of this Article,

one-half of any excess or surplus waters unapportioned by the

Colorado River Compact to the extent such water is available

for use in Arizona under said conpact and said act, less

such excess or surplus water unapportioned by said compact

as may be used in Nevada, New ~exico, and Utah in accordance

with the riGhts of said states as stated in subdivisions (f)

and (g) of tr~a Article.
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(c) This contract is subject to the condition that

Boulder Dam. and Lake nee.d shall be used: Firs t, for river

regulation, improvenent of navigation, 2nd flood control;

second, for irriGation and domestic uses and satisfaction of

perfected rights in pursuance of Article VIII of the Colorado

River Compact; and third, for power. This contract is made

upon the express condition and with the express covenant that

the United states and Arizona, and agencies and water users

therein, shall observe and be SUbject to and controlled by

said Colorado River Compact and the Boulder Canyon Project Act

in the construction, management, 8lld operation of Boulder Dam,

Lake !'lead, canals and other works, and the storage , diversion,

delivery and use of water for the generation of power, irriga

tion and other uses.

(d) The obligation to deliver water at or below

Boulder D8..>.rn shall be diminished to the extent that consumptive

uses now or hereafter existing in Arizona above Lake l~ad

diminish the flow into Lake Mead, and such obligation shall be

SUbject to such reduction on acco~it of evaporation, reservoir

and river losses, as may be required to render this contract

in conformity with said compact and said act.

(e) This contract is for permanent service, SUbject

to the conditions stated in subdivision (c) of this Article,

but as to the one-half of the waters of the Colorado River

system unapportioned by paraGraphs (a), (b), and (c) of Article

III of the Colorado River Co~pact, such water is subject to

further equitable apportionment at any time after October 1, 1963,
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as provided in j~ticle III (r) and Axticle III (g) or the

Colorado 3iver Compact.

(f) Arizona recognizes the right of the United States

and the state of Revada to contract for the delivery from

storage in Lake Nee.d for annual beneficial consumpti ve use "vi th

in IJevada for agricul tural and domestic uses of' 300, 000 acre

feat of the water apportioned to the Lower Basin by the

Colorado River Compact, and in addition thereto to make contract

for like use of 1/25 (one twenty-fifth) of any excess or surplus

waters available in the Lower Basin and unapportioned by the

Solorado River Co~pact, which waters are subject to further

equitable apportionment after October 1, 1963 as provided in

Article III (f) and Article III (g) of the Colore.do Hiver Conpact.

(g) Arizona recognizes the rights of New Mexico and

Utah to equitable shares of the water apportioned by the Colorado

Pi ver Compact to the Lower 3asin and also water unaplJortioned by

such compact, and nothing contained in this contract shall pre

judice such rights.

(h) Arizona recognizes the right of the United states

~nd agencies of the State of California to contract for storage

::nd delivery of water from Lake I':ead for benefic ial c onsumpti ve

~se in California, provided that the aggregate of all such

ieliveries and uses in California from the Colorado River shall

lot exceed the limitation of such uses in that state required by

:he rrovisions of the Boulder Canyon Project Act and aGreed to

)y the state of California by an act of its Legislature (Chapter
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16, statutes or California of 1929) upon which limitation the

state of Arizona expressly relies.

(i) Nothing in this contract shall preclude the

parties hereto from contracting for storage end delivery above

Lake Mead of water herein contracted for, when and if authori-

zed by law.

(j) As far as reasonable diligence will permit, the

water provided for in this contract shall be delivered as

ordered and as reasonably re1uired for domestic and irrigation

uses within Arizona. The United States reserves the right to

discontinue or temporarily reduce the auount of water to be

delivered, for the purpose of investigation and inspection,

maintenance, repairs, re,lacements or installation of equipment

or machinery at Boulder Dam, or other dams heretofore or here-

after to be oonstructed, but so far as feasible will give

reasonable notice in advance of such temporary discontinuance

or reduction.

(k) The United states, its officers, agents and

employees shall not be liable for damages when for any reason

whatsoever suspensions or reductions in the delivery of water

occur.

(1) Deliveriosof water hereunder shall be made for use

wi thin ;irizona to such individ.uals, irrig8. tion distric ts, cor-

porations or political subdivisions therein of Arizona as nay

contract therefor with the 3ecretary, and as nay qualify under

the Reclsnation Law or other fed.eral statutes or to lands of
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the United states within Arizona. ~~l consumptive uses of

water by users in Arizona, of water diverted from Lake Mead

or from the main stream of the Colorado River belovl Boulder

Dan, whether made under this contract or not, shall be deemed,

when made, a discharge ]ro tanto of the obligation of this

contract. Present perfected rights to the beneficial use of

waters of the Colorado River system ere unimpaired by this

contract.

(m) Rights-of-way across fublic lands necessary or

convenient for canals to facilitate the full utilization in

Arizona of the water herein agreed to be delivered ,rill be

granted by the Secretary subject to applicable federal statutes.

POINTS OF DIVERSION: r1EASUREI:E:NTS OF WATER

8. The water to be delivered wlder this contract shall be

measured at the points of diversion, or elsewhere as the

Secretary may designate (with suitable adjustment for losses

between said points of diversion and measurement), by measur

ing and controlling devices or automatic gauges approved by

the Secretary, which devices, however, shall be furnished,

installed, and maintained by .'-irizona, or the users of W8.ter

therein in manner sa tisfa.c tory to the .Sec retary; said meas ur

ing and controlling devices or automatic gauges shall be sub

ject to the inspection of the United states, whose authorized

representatives may at all times have aCCef:3S to them, and cll1Y

deficiencies found shall be yromptly corrected by the users

thereof. The United states shall be under obligation to deliver
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water only at diversion points where TIleasuring and control

lin§~ devices or automa.tic ga.uges arc maintained, in accordance

with this contract, but in the event diversions are ~~de at

points where such devices are not maintained, the Secretary

shall estimate the quantity of such diversions ~Dd his deter

mination thereof shall be final.

CHARGES FOR STORAGE AND DELlvbRY OF WATER

9. No charge shall be rr~de for the storage or delivery

of water at diversion point~ as herein provided necessary to

supply present perfected rishts in Arizona. A charge of 50~

per acre-foot shall be made for all water actually diverted

directly from LeJre IVlead during the Boulder Drun cost repayment

period, which said charge shall be paid by the users of such

water, subject to reduction by the secretary in the amoULDt of

the charge if it is concluded by him at any time during said

cost-repayment period that such charge is too hiGh. After

expiration of the cost-repayment period, cl1arges sball be on

such basis as may hereafter be prescribed by Congress.

Charges for the storage or delivery of water diverted at a

point or points below Eoulder Dam, for users, other than

those specified above, shall be as a[reed upon between the

secretary and such users at the time of execution of con

tracts therefor, and shall be paid by such users; prOVided

such charges shall, in no event, exceed 25~ per acre-foot.

RESERVATIONS

10. Neither Article 7, nor any other provision

of this contract, shall i:-lpair the ri£::ht of Arizona
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and other states and the users of water therein to naintain,

~rosecute or defend any action respecting, and is without

prejudice to, any of the res~ective contentions of said states

and water users as to (1) the intent, effect, neaninb and in

ter?retation of said CO~P&ct and said act; (2) what part, if

any, of the water used or contrccted for by any of them falls

within Article III (a) of the Colorado River CO~P2ct; (3)

what part, if any, is within Article III (b) thereof; (4)

what part, if any, is excess or surplus waters unapportioned

by said Compact; elld (5) what limitstions on use, riGhts of

use and relative priorities exist 8S to the waters of the

Colorado River system; provided, however, that by these reserva

tions there is no intent to disturb the apportionment [wee by

Article III (a) of the Colorado River Cowpact between the UlJper

Basin and the Lower Basin.

DISPUTES ;~D DI3AGREE~:J:TS

11. whenever a controversy arises out of this contract,

and if the parties hereto then agree to submit the matter to

arbitration, Arizona shall name one arbitrator and the 3ecretary

shall name one arbitrator and the two arbitrators thus chosen

shall meet within ten d&ys after their selection and shall

elect one other arbitrator within fifteen days after their

fir3t neeting, but in the event of their failure to ~e~e the

third arbitrator wi~hin thirty days ~fter their first neeting,

such arbitrator not so selected sh211 be named by the Senior

Judge cf the United 2t2tes Circuit Court of Appea~s for the
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Tenth Circuit. The decision of any two of the three arbitra

tors thus chosen shall be a valid and binding award.

12. The Secretary l:'lay }:lrescri be e.nd enforce rules and

reGulations [overning the delivery and diversion of waters

hereunder, but such rules and regulations shall be proDul

gated, ~odifieQ, revised or extended fro~ ti~e to tine only

after notice to the state of Arizona and opportunity is given

to it to be hesrd. Lrizona aGrees for itself, its agencies

and water users that in the operation and maintenance of the

works for diversion and use of the water to be delivered

hereunder, ~ll such rules and regulations iull be fully

adhered to.

AGllESl'!E}TT SUBJECT TO COLOIUJ)O RIVER conpl,.GT

13. This contract is made upon the express condition

and with the express covenant that all rights of Arizona, its

agencies and water users, to waters of the Colorado niver and

its tributaries; and the use of the same, shall oe subject to

and controlled by the Colorado River COi"!~:Dact signed at Santa

Fe, :r-;ew I'lexico, November 24, 1922, pursuant to the )_ct of

Congress approved August 19. 1921 (42 stat. 171), as approved

by the Boulder Canyon Project >_ct.

EFFECTIVE ::))_TE ell' CCKTRJ\CT

14. This contract shall be of no effect unless it i~

uncondi tionally ratified by e.n Ac t of tbe Legislature of lQ'izona,

wi thin three years fro."l the date hereof, and further, unless

within three years from the date hereof the Colorado diver
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Compact is uncondi tion3.11y ratified by .:~_rizona.. :,\r}Jen both

ratifications are effective, this contract shall be effective.

INTEREST IN CONTR.£i.CT nOT TRJL'JSDR'\_BLE

15. No interest in or under this contract, except 8S

provided by Article 7 (1), shall be transferable by either

party without the written consent of the other

APPROPRIATION CLAUSE

16. The performance of this contract by the United

states is contingent upon Congress making the necessary

appropriations for expenditures for the completion and the

opere-tion and maintenance of any daIrJ.s, power plants or other

works necessary to the carrying out of this contract, or upon

the necessary allotments being made therefor by any authorized

federal agency. No liability shall accrue against the united

states, its officers, agents or employees by reason of the

failure of Congress to make any such appropriations or of any

federal agency to make such allotments.

I'1::EI"IBER OF CONGRESS CLAUSE

17. No Member of or Delegate to Congress or Resident

Commissioner shall be adrrdtted to any share or part of this

contract or to any benefit that may arise herefrom, but this

restriction shall not be construed to extend to this contract

if made with a corporation or com.pany for its general benefit.

DEFINI TI ONS

18. Wherever terms used herein are defined in Article

II qf th8 Colorado River Compact or in Section 12 of the
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Boulder Canyon Project Act, such definitions shall apply in

construing this contract.

19. IN WITNESS wDEREOF, the parties hereto have caused

this contract to be execu.ted the day and year first above

written.

TEE UNITED STATES OF AHERICA

By_~-¥~_~~--",,--_p-C;--:--'/._L_,....,.....9"-""""'~~__·""-""'---r _
Secretary Of~nterior

ST..:i_'f.C OF actins by and through
its - VER COl'1I'lISSION
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Final Administrative Determination of Appropriate and Equitable Shares of the Yuma Mesa
 
Division's
 

Colorado River Water Entitlement for
 
the North Gila Valley Unit, the South Gila Valley Unit, and the Mesa Unit
 

of the Gila Project in Arizona
 

Background. 

The Gila Project was established to reclaim and irrigate lands near Yuma, Arizona. The Gila 

Project Act of July 30, 1947 (61 Stat. 628), referred to hereinafter as the "1947 Act", changed the 

Gila Project's boundaries, fixed the maximum acreage of the project, and created the Yuma Mesa 

Division (Division) and the Wellton-Mohawk Division. The Division is further divided into 

three units: the North Gila Valley Unit, the South Gila Valley Unit, and the Mesa Unit. Each 

unit is represented by a water contracting entity (District), specifically the North Gila Valley 

Irrigation District (NGVID), the Yuma Irrigation District (YID), and the Yuma Mesa Irrigation 

and Drainage District (YMIDD). 

The 1947 Act limited the Division's irrigated acreage to approximately 40,000 acres, or the 

number of acres as can be adequately irrigated by the beneficial consumptive use of no more than 

300,000 acre-feet of Colorado River water annually. The Yuma Mesa was authorized to irrigate 

25,000 acres and the North and South Gila Valleys were authorized to irrigate a combined total 

of 15,000 acres. 

The 1947 Act authorizes the Secretary of the Interior (Secretary) to perform such acts, to make 

such rules and regulations, and to include in contracts made under the authority of the Gila 

Project Act such provisions as the Secretary deems proper for carrying out the provisions of the 

act. Functions, powers, or duties conferred upon the Secretary may be performed, exercised, or 

discharged by the Secretary's duly authorized representatives. The Regional Director of the 

Lower Colorado Region ofthe Bureau of Reclamation has been delegated the authority and 

responsibility to administer the Division contracts in the Secretary's behalf 
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The Ak-Chin Indian Community Water Rights Settlement Act ofOctober 19, 1984 

(Settlement Act), reduced the Division's annual consumptive-use water entitlement from 

300,000 acre-feet to no more than 250,000 acre-feet. Further, the maximum amount of irrigated 

lands was limited to 20,000 acres within YMlDD; 10,600 acres within YID; and 6,587 acres 

within NGVlD for a Division annual total of37,187 acres. The Yuma Mesa irrigation service 

area was reduced by 5,000 irrigable acres and the North and South Gila Valley irrigation service 

areas were increased by a combined total of2,187 acres. The Settlement Act also provides that 

additional land within YMlDD may be irrigated ifthere is a corresponding reduction in the 

irrigated acreage in NGVlD and YID so that at no time are more than 37,187 acres being 

irrigated in the Division. This proviso is referred to hereafter as the "additional acreage 

provision." The Settlement Act states that water available to the Gila Project is subject to the 

Boulder Canyon Project Act and the Colorado River Compact. 

The Colorado River water delivery contract for each District within the Division contains the 

following language: "Provided, however, That the quantities ofwater which the District shall be 

entitled to receive under this contract shall not, in any event, exceed an appropriate and 

equitable share ofthe quantities ofwater available for the Division, all as determined by the 

Secretary." (Emphasis added.) They also contain an article which requires the United States to 

pursue return flow credit determinations with respect to the Division. 

Since passage of the Settlement Act and execution of the implementing agreements, difficulties 

have been encountered regarding administration of the jointiy held Division water entitlement. 

Disagreements have occurred or concerns have been raised regarding water application rates on 

the Yuma Mesa and resultant drainage problems; inclusions of land in one of the Districts and 

the sale/use of water for domestic purposes; and the precise nature ofYMlDD's right to irrigate 

additional acres and the amount of water which might be available therefor in any given year. 

The situation has received Congressional and Departmental attention, 
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NGVID and YID have requested a separation of the jointly held water entitlement. This 

document accommodates that request by establishing the "appropriate and equitable" quantities 

ofwater which each District shall be entitled to receive, including the quantity of water to be 

made available to YMIDD in conjunction with a reduction of irrigated acreage in NGVID and 

YID. It also addresses other problems and issues associated with administration of the Division's 

Colorado River water consumptive-use entitlement. 

Final Determination of Entitlement Shares. 

After extensive consultation with representatives from NGVID, YID, YMIDD, and the Arizona 

Department of Water Resources, and pursuant to the authority contained in the Gila Project Act, 

as amended by the Settlement Act and consistent with the terms and conditions of the 

Colorado River water delivery contracts with NGVID, YID, and YMIDD, I hereby determine the 

appropriate and equitable shares for each District ofthe quantities of water available for the 

Division under the Division's 250,000 acre-foot consumptive use Colorado River water 

entitlement, as shown below. 

Each District's share of the Division's 250,000 acre-foot entitlement will consist of three parts: 

(I) a domestic-use water apportionment; (2) an irrigation-use water apportionment based on crop 

consumptive-use requirements; and (3) a supplemental-use water apportionment. 

Domestic-Use Water Apportionment. The contract provisions ofNGVID, YID, and YMIDD 

notwithstanding, for purposes of administering domestic water apportionments and accounting 

for their use, the meaning of the term "domestic use" shall be as agreed in the September 5, 1984, 

Agreement in Principle Between the Department of the Interior and the Yuma Mesa Irrigation 

and Drainage District, the Yuma Irrigation District and the North Gila Valley Irrigation District, 

which is as defined in the Colorado River Compact dated November 24, 1922; i.e., "domestic 

use" includes the use of water for household, stock, municipal, mining, milling, industrial, and 
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other like purposes, but excludes the generation of (hydro)electrical power. Water delivered to 

lands from municipal delivery or potable water systems shall be accounted for as domestic use. 

NGVID, YID, and YMIDD each have separate, distinct, and quantified rights under their 

respective contracts to annually use Colorado River water for domestic purposes within their 

respective water service areas. The contracts stipulate that the Districts shall not obligate 

themselves to "supply or deliver" more than 2,500 acre-feet, 5,000 acre-feet, and 10,000 acre

feet, respectively, during any calendar year. In order to establish each District's appropriate and 

equitable share of the Division consumptive-use entitlement, it is necessary to convert the 

"supply and deliver" right to a consumptive-use right. Given the impossibility of forecasting the 

future specific types ofdomestic uses ofwater which may occur within each District and of 

predicting the amount of associated return flows (determining what the future domestic 

consumptive use associated with the "supply and delivery" entitlements would be) and in 

recognition ofthe fact that essentially all of the "supply and delivery" entitlement of each District 

could be consumptively used in the future, I hereby determine the "supply and delivery" 

quantities stipulated in each District's contract to be that District's appropriate and equitable 

domestic-use share of the Division's annual 250,000 acre-foot consumptive-use entitlement. The 

domestic-use water shares are as follows: 

NGVID, not more than 2,500 acre-feet per year;
 

YID, not more than 5,000 acre-feet per year;
 

YMIDD, not more than 10,000 acre-feet per year.
 

Irrigation-Use Water Apportionment. The contract provisions ofNGVID, YID, and YMIDD 

notwithstanding, for purposes of administering irrigation-use water apportionments and 

accounting for their use, the term "irrigation use" is defined as application of irrigation water to 

irrigable lands within the NGVID, YID, and YMIDD service areas from the Division's water 

distribution system. As indicated above, water delivered to lands from municipal delivery or 
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potable water systems shall be accounted for as domestic use. NGVID, YID, and YMIDD will 

each have separate and distinct rights to annually consumptively use Colorado River water for 

irrigation use within their respective water service areas. I hereby determine the following 

quantities to be each District's appropriate and equitable irrigation-use water share of the 

Division's annual 250,000 acre-foot consumptive-use entitlement: 

NGVID, not more than 29,650 acre-feet per year;
 

YID, not more than 47,700 acre-feet per year;
 

YMIDD, not more than 104,000 acre-feet per year.
 

These irrigation use apportionments were determined in the following manner: 

For NGVID and YID, the annual per acre consumptive-use component for irrigation purposes is 

4.5 acre-feet. This per acre consumptive-use component is based on those Districts' average crop 

evapotransporation for 1995 and 1996, plus 1 acre-foot to provide flexibility for changes to crops 

with more intensive irrigation water needs. For NGVID, multiplying the 4.5 acre-feet component 

by the number of acres for service (6,587) equals 29,650 acre-feet per year. For YID, multiplying 

the 4.5 acre-feet component by the number of acres for service (10,600) equals 47,700 acre-feet 

per year. 

For YMIDD, the annual per acre consumptive-use component for irrigation purposes is 5.2 acre

feet per acre. This per acre consumptive-use component is based on the District's average crop 

evapotransporation for 1995 and 1996, plus I acre-foot to provide flexibility for changes to crops 

with more intensive irrigation water needs. Multiplying the 5.2 acre-feet component by the 

District's acres for service (20,000) equals 104,000 acre-feet per year. 

Additional Acreage Provision. In accordance with the Settlement Act, ¥MIDD has a right to 

irrigate additional land (more than 20,000 acres) if either NGVID or YID irrigate less than their 
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full entitlement acreage. For each year that YMIDD requests water to irrigate additional land, the 

Secretary shall determine the amount of Division entitlement available therefor. The acreage to 

be served irrigation-use entitlement water in NGVID and YID during that year will be evaluated. 

If the total irrigated acreage in either ofthose Districts is less than their full entitlement acreage, 

the difference between the full entitlement acreage and the number of acres actually being 

irrigated will be multiplied by 4.5. The product will represent the number of acre-feet of 

irrigation-use entitlement water which will be available that year to YMIDD for irrigation of 

additional irrigable land within its service area. 

Supplemental-Use Water Apportionment. Division irrigable lands located on the Yuma Mesa 

are composed of sandy soils with high permeability and low water holding capacity. For that 

reason, these lands have high irrigation water application requirements. Ordinarily, if Colorado 

River water is diverted for irrigation purposes and subsequently returns to the river, the diverting 

entity receives return flow credit and the entity's consumptive use would approximate the 

evapotransporation requirements of the crop and evaporative losses associated with delivery. 

Each District's irrigation-use water apportionment has been established in quantities sufficient to 

satisfy such evapotranspiration and delivery loss water requirements. However, because of the 

close proximity of the Yuma Mesa lands to Mexico, much of the Colorado River water applied to 

those lands flows underground to Mexico with no retum flow credit given or is captured in the 

large ground water mound that has built up over the years beneath the Yuma Mesa lands. All 

such annual contributions to the ground water flow to Mexico and increases in ground water 

storage are referred to as "Division losses/accruals to storage" and, unless pumped and returned 

to the Colorado River, are accounted for each year as a consumptive use ofColorado River 

water. Reclamation estimates that with the irrigation water application necessary to support the 

irrigation-use water allocations established in this determination, 51,150 acre-feet per year will 

typically be added to Division losses/accruals to storage. 

The Division consumptive-use water entitlement is sufficient to provide the Districts' 
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domestic- and irrigation-use apportionments even with the consumptive use of51,150 acre-feet 

of water through Division losses/accruals to storage. However, all of the 51,150 acre-feet need 

not be accounted for as consumptively used during periods when Division losses/accruals to 

storage are determined to be less than 51,150 acre-feet per year. Such a determination could be 

made as a result of reductions in amounts of water applied to Yuma Mesa lands or as a result of 

recovery of ground water for return flow credits (see the accounting section ofthis document). 

Ifthe Division losses/accruals to storage are determined to be less than 51,150 acre-feet for any 

given period, the Districts within the Division may annually consumptively use for any beneficial 

purpose within their service areas, as supplemental-water use apportionment, an amount of 

Colorado River water equal to the difference between 51,150 acre-feet and the amount of 

Division losses/accruals to storage during that period. If sufficient reductions in applications of 

water and/or groundwater recovery for return flow credits were to occur, the entire 51,150 acre

feet would be available for use by the Districts as supplemental-use water apportionment. 

To allow for equitable sharing of the benefits associated with reductions ofDivision 

losses/accruals to storage, Reclamation shall make supplemental-use water apportionment 

available to NGVID, YID, and YMIDD for consumptive use for any beneficial purpose within 

their respective service areas in the same percentage each District's Settlement Act irrigation 

entitlement acreage bears to the total Settlement Act irrigation entitlement acreage, i.e. for 

NGVID 17.7 percent, YID 28.5 percent, and YMIDD 53.8 percent. Based on those percentages, 

I hereby determine the following quantities to be each District's appropriate and equitable 

supplemental-use share of the Division's annual 250,000 acre-foot consumptive-use entitlement: 

NGVID, not more than 9,053 acre-feet per year;
 

YID, not more than 14,578 acre-feet per year;
 

YMIDD, not more than 27,519 acre-feet per year
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Each year the Secretary shall distribute the estimated amount of Division losses/accruals to

storage for that year among the Districts in the Division on the same percentage basis established

above. The amount of Division losses/accruals to storage distributed to each District shall then

be reduced by the amount of water to be recovered for return flow credit by or for the District

pursuant to any approved water recovery plans in place for the year. The resulting amount shall

be subtracted from that District's supplemental-use water apportionment to determine the amount

of supplemental-use water available to the District for that year. If the water made available to a

District pursuant to its supplemental-use water apportionment is used for domestic or irrigation

purposes, such use shall not be construed as to increase its domestic-use or irrigation-use water

apportionments.

Summary ofEach District's Water Entitlement. Each District is entitled to a domestic-use water

apportionment, an irrigation-use water apportionment, and a supplemental-use water

apportionment for use within its respective service area in the amounts show in Table I.

Table I

Summary of the Yuma Mesa Division Districts' Shares of the Division Water Entitlement

Domestic Irrigation Supp. Total

Entity (acre-feet) (acre-feet) (acre-feet) (acre-feet)

NGVID 2,500 29,650 9,053 41,203

YID 5,000 47,700 14,578 67,278

YMIDD 10,000 104,000 27,519 141,519

Combined Division Districts 17,500 181,350 51,150 250,000

Change of Domestic-Use Water Apportionments. Approval by the Secretary of any request for

an increase in the amount of a District's domestic-use water apportionment shall be in

conformance with the provisions ofthe Settlement Act and
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things, elimination of, or full compensation for, any impacts on the other Districts within the 

Division. 

Use of Water Apportionments by Another District Within the Division. Subject to section 

2(g)(2) of the Settlement Act, during any year in which a District does not order its full share of 

the Division water entitlement, the unused portion may be utilized without compensation by 

other Districts within the Division. Use of another District's unused share will neither establish a 

continuing right to the water nor modifY any water apportionment. 

Use of Water in Excess of a District's Share of the Division Entitlement. Any use of 

Colorado River water by a District in excess of its share of the Division entitlement which results 

in an overrun of the Division entitlement must be "repaid" in accordance with Secretarial policy 

or regulations applicable to Colorado River water entitlement holders at the time the overrun 

occurs. 

Colorado River Water Recovery Plans. Before initiating recovery of Colorado River water for 

return flow credit to offset Division losses/accruals to storage, the recovering entities must obtain 

Secretarial approval of their water recovery plans. Water recovery plans must include: (I) the 

location(s) where recovery will occur; (2) detailed information regarding the methodes) ofwater 

recovery and delivery to the Colorado River system for return flow credit; (3) design capacity of 

the facilities and a satisfactory water measurement plan; and (4) sufficient data to support a 

determination that the water to be pumped will be water that would otherwise be Division 

losses/accruals to storage. Additional information may be requested to facilitate the review and 

approval process. The amount of recovery water which may be returned to the Colorado River 

system for delivery at the southerly international boundary with Mexico may be limited due to 

treaty obligations and/or available capacity of facilities. 

Accounting. For accounting purposes, the Secretary shall determine the annual consumptive use 

9
 

lkirsch
Rectangle



ofColorado River allocable to each District within the Division by subtracting from annual 

diversions ofColorado River water for use within the service areas of the Districts within the 

Division annual returns to the river allocable to each District. Division losses/accruals to storage 

of 51,150 acre-feet or less per year shall be accounted for as consumptive use of the Districts' 

supplemental-use water apportionments as described above. Division losses/accruals to storage 

in excess of 51,150 acre-feet per year will be accounted for as consumptive use of YMillD's 

irrigation-use apportionment. 

Reclamation will calculate Colorado River return flow credits in the following manner, subject to 

other agreements with respect to return flow credits, in order to determine and account for the 

Division's and each District's annual consumptive use. The Secretary may use remotely sensed 

data and computer models of the aquifer in the Yuma area to assist in the determination ofreturn 

flows, return flow credits, and annual consumptive use. 

Reclamation will calculate return flow credits for water diverted under the Division's 

250,000 acre-foot per year consumptive-use entitlement by determining two components of 

return flow. The first component is natural drainage back to the Colorado River system through 

surface drains or through wells installed for drainage purposes. The second component is 

percolating ground water which does not naturally return to the Colorado River system (Division 

losses /accruals to storage) but which, ifpumped and returned to the river, will support the 

development of return flow credits. 

For natural drainage back to the river, Reclamation will credit each District with the amount of 

natural return flow attributable to each District's use of its share of the Division's entitlement. 

For percolating ground water, Reclamation will first estimate the amount of acre-feet per year of 

Colorado River water diverted by the Division and applied to irrigation uses which will become 

Division losses/accruals to storage. Reclamation will account for this water by prorating it 

among the Districts, based on the percentages shown above, as a consumptive use of 
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supplemental-use water apportionment, unless it is pumped and returned to the Colorado River 

system. 

Reclamation presently estimates the annual quantity of Division losses/accruals to storage to be 

51,150 acre-feet per year. Reclamation will review and adjust the quantity estimated as the 

Division annual losses/accruals to storage, as necessary, at 5-year intervals unless an earlier 

review is requested by any District within the Division or by the Arizona Department ofWater 

Resources. 

For any period in which there are annual losses/accruals to storage, such water, to the extent 

pumped and returned to the Colorado River system, shall be available to the Districts as return 

flow credits to be used in the annual consumptive use detenninations for NGVID, YID, and 

YMIDD. Each District will receive return flow credits to the extent water is pumped, as 

provided below, by or for each District for that purpose. 

Subject to Reclamation's approval of a Colorado River water recovery plan, NGVID, YID, and 

YMIDD shall each be entitled to pump and return to the Colorado River system for return flow 

credits, their proportionate share of the 51,150 acre-feet, or lesser amount ifit is detennined that 

Division losses/accruals to storage during a specified period are less than 51,150 acre-feet per 

year. Each District may pump water for return flow credits in an amount based on the 

percentages specified above multiplied by the amount of Division losses/accruals to storage 

detennined for each specified period. Water made available to each District through return fl()w 

credits may be used as supplemental-use water apportionment within that District for any 

beneficial purpose. In addition, during years when Division losses/accruals to storage exceed 

51,150 acre-feet, YMIDD may also, pursuant to an approved water recovery plan, pump up to 

the amount of water by which the Division losses/accruals exceed 51,150 acre-feet for irrigation

use water apportionment return flow credits. 
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Subject to approval of an individual Colorado River water recovery plan and a written agreement 

with Reclamation, a District within the Division may either construct, or arrange for others to 

construct, facilities to pump ground water for return flow credit purposes up to that District's 

proportionate share of Division losses/accruals to storage or make arrangements to use 

Reclamation facilities for such recovery. The use of Reclamation facilities will be subject to the 

availability of capacity in (I) drainage wells and other facilities owned by Reclamation, (2) 

Reclamation facilities known as the Minute 242 well field north of the United States border with 

Mexico, or (3) any future Reclamation facilities that are similar to (I) or (2). The use of such 

Federal facilities shall also be subject to any limitations or restrictions considered necessary by 

the Secretary in order for the United States to comply with its treaty obligations to Mexico. The 

costs associated with the use of those facilities for such purposes shall be paid in advance to 

Reclamation by the District. 

I hereby determine that assigning the Districts' return flow credits for pumped water which 

would have otherwise been Division losses/accruals to storage in amounts not to exceed that 

period's estimated quantity ofDivision losses/accrual to storage is appropriate and equitable in 

light of the shared nature of the Division's entitlement to 250,000 acre-foot of consumptive use. 

In summary, Reclamation will account for Colorado River water applied to Division lands in the 

following manner. Reclamation will note each District's annual diversion of Colorado River 

water. Reclamation will provide annual return flow credits for each District which reflect (I) the 

quantity of water returned to the Colorado River system from that District through natural 

drainage, (2) the quantity of ground water pumped and returned to the Colorado River system by 

or on behalf of that District, in amounts not to exceed that District's proportionate share of the 

Division losses/accruals to storage up to 51,150 acre-feet, and (3) for YMIDD, the additional 

quantity ofground water pumped and returned to the Colorado River system during years when 

Division losses/accruals to storage exceed 51,150 acre·feet. 
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Conditions Precedent. The quantification and delivery of water is subject and/or subordinate to 

the following:' 

1.	 All existing rights to the use of the Colorado River waters, including, without limitation, 

present perfected rights and perfected rights described in Article II (D) of the Supreme 

Court Decree of March 9, 1964, in Arizona v. California et al., 376 U.S. 340. 

2.	 The existing water delivery contracts entered into by the Secretary of the Interior pursuant 

to the provisions of the Boulder Canyon Project Act or other applicable Federal statutes. 

3.	 The Colorado River Compact, signed at Santa Fe, New Mexico, November 24, 1922, and 

the Boulder Canyon Project Act. 

4.	 The Mexican Water Treaty, signed at Washington, D.C. on February 3,1944. 

5.	 The Supreme Court Opinion of June 3,1963,373 U.S. 546, and the Supreme Court Decree 

ofMarch 9, 1964, in Arizona v. California et al., 376 U.S. 340, as supplemented or 

amended. 

6.	 The Contract for Delivery of Water between the United States and the State of Arizona, 

dated February 9, 1944. 

Effect of this Determination. This determination of each District's appropriate and equitable 

share of the Division's 250,000 acre-foot consumptive-use Colorado River water entitlement 

establishes each District's separate and distinct right to an annual consumptive use of 

Colorado River water and shall become effective on January 1, 2002. 

Each District is encouraged to conform its Colorado River water delivery contract to the terms of 

this document. However, because this dctermination of each District's appropriate and equitable 

share of the Division's 250,000 acre-foot consumptive-use Colorado River entitlement is 

consistent with the authorities reserved to the Secretary in each District's Colorado River water 

delivery contract, no contract change is necessary to implement this action. 
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DEC 27 2001
Dated _ ~d , ~ 

Robert W. Johnson c:&G 
Regional Director N 

This decision is in compliance with Categorical Exclusion Checklist No. YAO-CE No. 200-12 

approved on May 21,2001, and the findings indicate that there should be no adverse impacts to 

vegetation, fish and wildlife, endangered species, or cultural/archeological resources. 
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AGREEMENT NO. 07-XX-30-W0515

AGREEMENT BETWEEN THE SECRETARY OF THE INTERIOR

AND THE STATE OF ARIZONA FOR THE

FIRMING OF CENTRAL ARIzONA PROJECT INDIAN WATER

1. PREAMBLE: THIS FIRMING AGREEMENT, hereinafter referred to as "Agreement"

is made and entered into this 1~1H day of NQVtf'l ~crt 2007, pursuant to the Act of Junel7,

1902, 32 Stat. 388, and acts amendatory thereof and supplementary thereto, including, but not

limited to the Colorado River Basin Project Act of September 30, 1968 (82 Stat. 885) (P.L. 90-

537), as amended, the Arizona Water Settlements Act of December 10, 2004, (118 Stat. 3478)

(P.L. 108-451), Arizona Revised Statutes, Title 45 Section 2423, as amended, and Arizona

Revised Statutes, Title 45, Section 2491, between the UNITED STATES OF AMERICA, acting

through the Secretary of the Interior, hereinafter referred to as the "Secretary," and the STATE

OF ARIZONA, acting through the Arizona Water Banking Authority, hereinafter referred to as

the "Authority;"

WITNESSETH, THAT:

2. EXPLANATORY RECITALS:

2.1 WHEREAS, Paragraph 9 of the Arizona Water Settlements Agreement, effective

September 20, 2006, (also known as the Master Agreement) among the United States of

America, the State of Arizona, and the Central Arizona Water Conservation District, provided

for the reallocation of 197,500 acre-feet per year of CAP NIA Priority Water to Indian tribes,

subject to certain conditions, and further provided that the reallocated water retain the priority of

CAP NIA Priority Water; and

2.2 WHEREAS, CAP NIA Priority Water is more vulnerable to reductions in times of

shortage as compared to CAP Indian Priority Water or CAP M&I Priority Water; and
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2.3 WHEREAS, Section 105 of P.L. 108-451 requires the Secretary and the State of

Arizona to develop a firming program to ensure that 60,648 acre-feet of CAP NIA Priority Water

shall, for a period of 100 years, be delivered during Water Shortages in the same manner as CAP

M&I Priority Water; and

2.4 WHEREAS, Section 105(b)(1) of P.L. 108-451 requires the Secretary to firm

28,200 acre-feet of CAP NIA Priority Water reallocated to the Tohono O'odham Nation and to

firm 8,724 acre-feet of CAP NIA Priority Water to be reallocated in the future to other Arizona

Indian tribes; and

2.5 WHEREAS, Section 105(b)(2) of P.L. 108A51 requires the State of Arizona to

firm 15,000 acre-feet of CAP NIA Priority Water reallocated to the Gila River Indian

Community and to firm 8,724 acre-feet of CAP NIA Priority Water to be reallocated in the

future to other Arizona Indian tribes, and further requires the State of Arizona to assist the

.Secretary in the Tohono O'odham Nation firming requirement; and

2.6 WHEREAS Section 207 ofP.L. 108-451 requires the Secretary and the State of

Arizona to enter into an agreement to carry out the obligation of the State of Arizona under

Section 105(b)(2)(A) of P.L. 108-451 as a condition precedent to the enforceability of Title II of

P.L. 108-451 and the Amended and Restated Gila River Indian Community Water Rights

Settlement Agreement ("GRIC Settlement Agreement"); and

2.7 WHEREAS, Section 207 of the Gila River Indian Community Water Rights

Settlement Act of 2004, Title II of P.L. 108-451, requires as a condition precedent to the

enforceability of Title II of P.L. 108-451 and the GRIC Settlement Agreement that the State of

Arizona enact legislation to authorize the firming required by section 105 ofP.L. 108-451; and

2.8 WHEREAS, Section 306 of the Southern Arizona Water Rights Settlement

2
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Amendments Act of 2004, Title III ofP.L. 108-451, requires that the State of Arizona contribute

$3,000,000 toward the finning obligation identified in Section 105(b)(l)(A) of P.L. 108-451

either in the fonn of cash or in-kind goods and services in accordance with a schedule that is

acceptable to the Secretary and the State; and

2.9 WHEREAS, Paragraph 8.23 of the GRIC Settlement Agreement confinns the

State of Arizona's obligation to finn 15,000 acre-feet per year of CAP NIA Priority Water to the

equivalent of CAP M&I Priority Water for a period of 100 years after the Title II Enforceability

Date; and

2.10 WHEREAS, Paragraph 5.10 of the Tohono O'odham Settlement Agreement dated

May 5, 2006, confinns the obligation of the Secretary to finn 28,200 acre-feet per year of CAP

NIA Priority Water to the equivalent of CAP M&I Priority Water for a period of 100 years after

the Title ill Enforceability Date and confinns the requirement of the State of Arizona to provide

assistance to the Secretary in finning that water; and

2.11 WHEREAS, in 2005, the Legislature of the State of Arizona enacted HB 2728

which created the Arizona Water Firming Program Study Commission ("Study Commission")

and directed the Study Commission: (a) to study options for a water firming program to satisfy

the State of Arizona's obligations under Section 105 ofP.L. 108-451, (b) to identify appropriate

mechanisms to finn water, (c) to study the existing powers and duties of the Authority and the

general statutory authorities necessary to implement the finning program, and (d) to make

recommendations regarding the appropriate statutory and regulatory provisions necessary to fully

implement the water finning program; and

2.12 WHEREAS, the Study Commission met frequently in 2005 to perfonn technical

studies and to discuss the issues related to Indian finning and the Study Commission then issued

3
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its Final Report to the Legislature on January 6, 2006, which recommended that the Arizona

State Legislature empower the Authority to include a variety of programs to address Indian

firming needs within its Annual Plan of Operation and the 10-Year plan and identified the most

feasible mechanismto satisfy the State's firming obligation and provide funding; and

2.13 WHEREAS, in 2006, the Arizona State Legislature enacted HB 2835, codified as

amendments to Arizona Revised Statutes Title 45 Section 2423, which adopts the

recommendations of the Study Commission and provides that the Authority shall be designated

as the agent for the State of Arizona to carry out the obligations of the State under Section 105 of

P.L. 108-451; and

2.14 WHEREAS, in 2006, the Arizona State Legislature enacted Arizona Revised

Statutes Title 45 Section 2491 to provide statutory authority for the Authority to perform the

measures necessary to satisfy the firming obligations; and

2.15 WHEREAS, in 2006, the State of Arizona enacted HB 2863 (Laws 2006, Chapter

344), which deposits $13,500,000 from the General Fund into the Arizona Water Banking Fund

in FY 2007 for the purposes of carrying out the firming obligations of the State beginning after

the Enforceability Date of the P.L. 108-451.

NOW THEREFORE, in consideration of the mutual and dependent covenants herein

contained, it is agreed as follows:

3. DEFINITIONS:

3.1 "Arizona Water Banking Authority" or "Authority" means the State entity created

by the Arizona legislature codified as A.R.S. § 45-2401, et seq, and duly designated as the State

of Arizona's agent for this Agreement.

3.2 "Central Arizona Project" or "CAP" means the federal reclamation project
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authorized by the Colorado River Basin Project Act of 1968, 82 Stat. 885, as amended.

3.3 "CAP Indian Priority Water" means that CAP water having an Indian delivery

priority.

3.4 "CAP M&I Priority Water" means that CAP water having municipal and

industrial delivery priority.

3.5 "CAP NIA Priority Water" means that CAP water having non-Indian agricultural

delivery priority.

3.6 "Delivery" means direct physical delivery of water, exchange of water, or

delivery to a lessee.

3.7 "Title II Enforceability Date" means the date on which the Secretary publishes in

the Federal Register a statement of findings as required by Section 207 of P.L. 108-451, as such

section may be amended, providing full enforceability for the GRIC Settlement Agreement.

3.8 "Title III Enforceability Date" means the date on which the Secretary publishes

in the Federal Register a statement of findings as required by Section 302 of P.L. 108-451, as

such section may be amended, providing full enforceability for the Tohono O'odham Settlement

Agreement dated May 5, 2006.

3.9 "Water Shortage" means available CAP water is insufficient to fully meet the

demand of Arizona Indian Tribes and their lessees, if any, for that CAP NIA Priority Water

reallocated to the tribes in accordance with P.L. 108-451.

4. EFFECTIVENESS AND TERMINATION: After execution by each of the respective

parties, this Agreement shall become effective on January 1 of the next calendar year following

the Title II Enforceability Date and shall terminate 100 years thereafter; provided, however,

subsection 7.2(g) shall continue under its own provisions.

5
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5. AUTHORITY'S RESPONSIBILITY FOR FIRMING GRIC CAP WATER:

5.1 Subject to the provisions of subsection 5.2 below, the Authority shall, in each year

of this Agreement in which there is a Water Shortage, firm 15,000 acre-feet of CAP NIA Priority

Water reallocated to GRIC in accordance with P.L. 108-451, upon demand ofGRIC. To satisfy

this firming obligation the Authority shall cause to be delivered to GRIC up to 15,000 acre-feet of

water in an amount determined as follows:

(a) Calculate the total water quantity that would have been available to GRIC

as ifit had received 15,000 acre-feet of CAP M&I Priority Water allocation with the remainder

of its reallocated CAP water keeping its CAP NIA Priority Water status.

(b) Calculate the amount of CAP NIA Priority Water made available to GRIC

that year.

(c) Subtract the amount calculated in (b) from the amount calculated in (a) to

determine the amount of CAP water the Authority shall firm for GRIC.

5.2 In each year of this Agreement in which there is a Water Shortage, the

Authority's obligation in subsection 5.1 above to firm CAP NIA Priority Water reallocated to

GRIC under P.L. 108-451 shall commence at such time as GRIC entitlements to CAP Indian

Priority Water and CAP M&I Priority Water for such year are fully exhausted. See Exhibit A,

which is attached hereto and incorporated herein, for representative calculations.

5.3 The parties to this Agreement recognize that the Authority may enter into a

separate contract with GRIC with respect to the conditions under which GRIC will demand and

the Authority will cause to be delivered water firmed by subparagraph 5.1 of this Agreement,

which contract may have the effect of modifying the extent to which GRIC will receive water

otherwise available to GRIC under this Agreement, and further recognize that the Secretary need
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not be a party to such contract.

6. AUTHORITY'S RESPONSIBILITY FOR FIRMING CAP WATER FOR OTHER

TRIBES:

6.1 Subject to the provisions of subsection 6.2 below, the Authority shall, in each year

of this Agreement in which there is a Water Shortage, firm 8,724 acre-feet of CAP NIA Priority

Water to the extent such water has been reallocated to other Arizona Indian tribe(s) in

accordance with Section 104(a)(l)(A)(iii) of P.L. 108-451, upon demand of such tribe(s). To

satisfy this firming obligation, the Authority will cause to be delivered to such tribe(s) a quantity

of water up to that portion of the 8,724 acre-feet of water reallocated to that tribe in an amount

calculated as follows:

(a) Calculate the total water quantity that would have been available to each

tribe as if it had received a quantity of CAP M&I Priority Water equal to the amount of firmed

water reallocated to that tribe, with the remainder of that tribe's reallocated CAP water keeping

its CAP NIA Priority Water status.

(b) Calculate the amount of NIA Priority Water available to that tribe that

year.

(c) Subtract the amount calculated in (b) from the amount calculated in (a) to

determine the amount of CAP water the Authority shall firm for that tribe.

6.2 In each year of this Agreement in which there is a Water Shortage, the

Authority's obligation in subsection 6.1 above to firm 8,724 acre-feet of NIA Priority Water

reallocated to other Arizona Indian Tribes under P.L. 108-451 shall commence with respect to

each such tribe at such time as the entitlements of each such tribe to Indian Priority Water and

M&I Priority Water, if any, are fully exhausted. See, Exhibit A hereto, for representative
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calculations.

6.3 The parties to this Agreement recognize that the Authority may enter into a

separate contract with such other Arizona Indian Tribe(s) with respect to the conditions under

which such tribes will demand and the Authority will cause to be delivered water firmed by

subparagraph 6.1 of this Agreement, which contract may have the effect of modifying the extent

to which such other tribes will receive water otherwise available to such other tribes under this

Agreement, and further recognize that the Secretary need not be a party to such contract.

7. AUTHORITY'S RESPONSIBILITY FOR ASSISTING THE SECRETARY IN

FIRMING CAP WATER FOR THE TOHONO O'ODHAM NATION:

7.1 The Authority shall contribute $3,000,000.00 in either cash or in-kind goods and

services, which may include water, to assist the Secretary in fulfilling the federal obligation to

firm 28,200 acre-feet ofNIA priority water reallocated to Tohono O'odham Nation as set forth in

P.L. 108-451.

7.2 The schedule for the Authority's $3,000,000.00 contribution shall be as follows:

(a) Within the first year beginning January 1 after the Title III Enforceability

Date, the Authority shall identify and reserve or create for the purpose of assisting the Secretary

in fulfilling the federal obligation to firm the 28,200 acre-feet of NIA priority water reallocated

to Tohono O'odham Nation sufficient Long Term Storage Credits (Credits) developed under

Arizona state law to equal the number of Credits then in existence plus the number of Credits to

be developed in that year by the Secretary that are available to be used to meet the federal

firming obligation to the Tohono O'odham Nation, not to exceed a value of $3,000,000.00 as

calculated in accordance with subsection 7.2 (c) below.

(b) Within four years beginning January 1 after the Title III Enforceability
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Date, the Authority shall identify and reserve or create for the purpose of assisting the Secretary

in fulfilling the federal obligation to firm the 28,200 acre-feet of NIA priority water reallocated

to Tohono O'odham Nation, such additional Credits as will, together with the Credits identified

and reserved or created in subsection 7.2(a) above, equal a total value of $3,000,000.00 as

calculated in accordance with subsection 7.2(c) below.

(c) The total number of Credits reserved or created in subsections 7.2(a) and

7.2(b) shall be based upon the sum of: (i) the least expensive rate available to the Federal

government for purchasing CAP water for storage from the CAWCD for the year in which the

Credits were reserved or created; and (ii) any applicable fee specific to the facility where those

credits are stored that may apply to the Authority; and (iii) an administrative fee equal to 5% of

the cost of services which the Arizona Department of Water Resources provides to the Authority

in any year in which Credits are transferred to the Authority's sub-account created under this

Agreement.

(d) The Authority shall establish a separate sub-account to hold Credits

reserved or created by the Authority under subsections 7.2(a) and 7.2(b). During the term of this

Agreement, the Authority shall hold all such Credits in this sub-account until such time as the

Secretary determines that a Water Shortage exists and that water deliveries are required to meet

the federal firming obligation for the 28,200 af NIA priority water reallocated to the Tohono

O'odham Nation.

(e) In any year of this Agreement in which the Secretary determines that a

Water Shortage exists and that water deliveries are required to meet the federal firming

obligation for the 28,200 afNIA priority water reallocated to the Tohono O'odham Nation, the

Authority shall, upon request of the Secretary, direct Credits to be used to transfer water for that
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purpose, not to exceed the number of Credits necessary to fulfill the federal firming obligation

for that year for the 28,200 af NIA priority water reallocated to the Tohono O'odham Nation,

until such time as the Credits held in the sub-account created under subsection 7.2(e) are

exhausted.

(1) The Authority and the Secretary agree that assistance to the Secretary

under this paragraph does not include recovery and delivery of water.

(g) If after 100 years from the Title III Enforceability Date, any Credits

remain in the sub-account created under subsection 7.2(d) above, such Credits shall revert to the

Authority and the requirement to assist the Secretary in meeting the federal firming obligation to

the Tohono O'odham Nation shall be deemed satisfied.

7.3 In no event shall the Authority have any obligation under this Article 7 prior to

the Title III Enforceability Date.

8. MISCELLANEOUS PROVISIONS:

8.1 OFFICIALS NOT TO BENEFIT: No member of or Delegate to Congress,
Resident Commissioner, or official of the Authority shall benefit from this Agreement other than
as a water user or landowner in the same manner as other water users or landowners.

8.2 CONTINGENT ON APPROPRIATION OR ALLOTMENT OF FUNDS: The
expenditure or advance of any money or the performance of any obligation by the United States
under this Agreement shall be contingent upon the appropriation or allotment of funds. Absence
of appropriation or allotment of funds shall not relieve the Authority from any obligations under
this Agreement. No liability shall accrue to the United States in case funds are not appropriated
or allocated.

8.3 ASSIGNMENT LIMITED; SUCCESSORS AND ASSIGNS OBLIGATED: The
provisions of this Agreement shall apply to and bind the successors and assigns of the
parties hereto, but no assignment or transfer of this Agreement or any right or interest therein by
either party shall be valid until approved in writing by the Contracting Officer.

8.4 PRIORITY OF CLAIMS OF THE UNITED STATES: Fiscal claims of the
United States arising out of this Agreement shall have priority over all others, secured or
unsecured, to the extent provided by applicable law.

8.5 EFFECT OF WAIVER OF BREACH OF AGREEMENT: All rights of action for
breach of any of the provisions of this Agreement are reserved to each party as provided by
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appropriate law. The waiver of a breach of any of the provisions of this Agreement shall not be
deemed to be a waiver of any other provisions hereof, or any other subsequent breach of any
provisions hereof.

8.6 REMEDIES UNDER AGREEMENT NOT EXCLUSIVE: Nothing in this
Agreement shall be construed in any manner to abridge, limit, or deprive either party of any
means to enforce any remedy either at law or in equity for the breach of any provisions hereof, or
any other remedy which it would otherwise have.

8.7 BOOKS, RECORDS AND REPORTS: Subject to applicable Federal laws and
regulations, each party to this Agreement shall have the right during office hours to examine and
make copies of the other party's books, records and reports and relating to matters covered by
this Agreement.

8.8 COMPLIANCE WITH CIVIL RIGHTS LAWS AND REGULATIONS: The
Authority shall comply with Title VI of the Civil Rights Act of 1964 (42 U.S.c. 2000d), Section
504 of the Rehabilitation Act of 1973 (Public Law 93-112, as amended), the Age Discrimination
Act of 1975 (42 U.S.C. 6101, ~ ~.), Title III of the American's with Disabilities Act of 1990,
and any other applicable civil rights laws, as well as with their respective implementing
regulations and guidelines imposed by the U.S. Department of the Interior and/or Reclamation.

8.9 Each party shall comply with all applicable federal or state laws relating to equal
opportunity and non-discrimination.

8.10 There are no third-party beneficiaries, express or implied, to this Agreement.

8.11 This Agreement shall be subject to the provisions ofA.R.S. § 38-511.

9. NOTICES: Any notice, demand, or request authorized or required by this Agreement

shall be deemed to have been given, when mailed, postage prepaid, or delivered to the below

addresses. The designation of the addressee or the address may be changed by notice given in

the same manner as provided in this section for other notices.

On behalf of the Authority, to both:

Regional Director
Bureau ofReclamation
Lower Colorado Region
PO Box 61470
Boulder City, NY 89006-1470

and
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Area Manager
Bureau of Reclamation
Phoenix Area Office
6150 West Thunderbird Road
Glendale, Arizona 85306-4001

On behalf of the United States, to:

Chainnan
Arizona Water Banking Authority
3550 N. Central Ave.
Phoenix, Arizona 85012

10. AGREEMENT DRAFTING CONSIDERATIONS: Section 1 through 10 of this

Agreement have been drafted, negotiated, and reviewed by the parties hereto, each of whom is

sophisticated in the matters to which this Agreement pertains, and no one party shall be

considered to have drafted the stated sections.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement, including

Exhibit A, the day first above written.

Approved as to Legal Sufficiency: THE UNITED STATES OF AMERICA

By'."'>/,
t-/.':/ Regional Director

Lower Colorado Regio
Bureau ofReclamatio

ARIZONA WATER BANKING
AUTHORITY

BY~
At4;~

cretary
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Exhibit A
Agreement

EXHIBIT A

1. This Exhibit A, made this J,~-rJ.J day of NOVflfIAEJ<., 2007, to be effective under and

as a part of the Agreement shall become effective on the date of the Agreement's

execution and shall remain in effect until superseded by another Exhibit A executed by

the parties; Provided, That this Exhibit A or any superseding Exhibit A shall terminate

with the termination of the Agreement.
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Exhibit A: Examples of Determination of State of Arizona Firming
Obligation to the Gila River Indian Community (GRIC)

Assumption 1. GRIC's Entitlement to CAP Water

Indian Priority Water

Original allocation 173,100 af
HVID re-allocation 18,100 af

Subtotal 191,200 af

M&I Priority Water
Asarco re-allocation 17,000 af

NIA Priority Water
RWCD re-allocation 18,600 af
Settlement re-allocation 102,000 af

Subtotal 120,600 af

Total CAP Water Entitlement 328,800 af

Assumption 2. The total annual amount of CAP NIA Priority Water is 364,698 acre-feet before
2044 and 317,395 acre-feet after 2044.

Assumption 3. The total annual amount of CAP Indian Priority Water is 343,079 acre-feet.

Assumption 4. The total annual amount of CAP M&I Priority Water is 638,823 acre-feet before
2044 and 686,126 acre-feet after 2044.

Assumption 5. The full CAP water supply that is the basis for long term contracts is 1,415,000
acre-feet per year, consisting of68,400 acre-feet ofPriority 3 water (Ak-Chin and Salt River
Pima-Maricopa Indian Community water rights settlements) and 1,346,600 acre-feet ofPriority 4
water.

Assumption 6: In those examples where it was necessary to allocate available CAP water
between the Indian priority and M&I priority groups, it was assumed that the example occurred
prior to year 2044 and that the allocation of CAP water between these two groups occurred in
accordance with the appropriate formula contained in the Arizona Water Settlement Act
agreements.

Assumption 7: In those examples showing an allocation of Arizona's shortage between the
CAP and the fourth priority entitlement holders sharing the same priority as CAP, it was
assumed these fourth priority entitlement holders would share 10.5 percent of Arizona's
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shortage.

Example 1

Scenario: Assume that CAP receives less than a full water supply due to use by higher priority
users in Arizona and not by a declared shortage on the Colorado River.

Assume the supply available to CAP is 1,365,000 acre feet (both priority 3 and priority 4 water)
or 50,000 acre-feet less than that required to meet all long term contractor's needs (1,415,000
acre-feet). The water orders of contractors for all M&I and Indian priority water can be met
without imposing a shortage on them.

The GRIC (or its lessees) order all ofGRIC's 328,800 acre-foot entitlement.

Step a. Calculate the total water quantity that would have been available to GRIC as if it
had received a quantity of CAP M&I Priority Water equal to the amount of firmed water
reallocated to the Community, with the remainder ofGRIC's reallocated CAP water keeping its
CAP NIA Priority Water status.

• 15,000 acre-feet ofM&I equivalent water would have been available without
shortage

• The remainder of 105,600 acre-feet ofNIA water would be subject to shortage
sharing with the other NIA priority water supplies.

• The total NIA entitlements to CAP water = 364,698 acre-feet. GRIC's
percentage ofthe NIA water would be equal to 28.96 percent.

• Since the CAP supply is 50,000 acre-feet under that required to meet all orders
the NIA available supply = 314,698 acre-feet.

• GRIC's NIA share of the supply = .2896 * 314,698 or 91,137 acre-feet.

• GRIC's total quantity would be 15,000 acre-feet ofM&I equivalent water plus
91,137 ofNIA water or 106,137 acre-feet. .

Step b. Calculate the amount ofNIA priority water available to GRIC that year.

• Without firming GRIC would have held 120,600 acre-feet out of a total of
364,698 acre-feet ofNIA Priority Water or 33.07 percent of the total NIA Priority
Water. Multiplying this percentage times 314,698 acre-feet equals 104,071 acre
feet.

Step c. Subtract the amount calculated in (b) above from the amount calculated in (a) to
determine the amount of CAP water the Authority shall firm for GRIC.

3
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• Firming requirement is 106,137 acre-feet minus 104,071 acre-feet or 2,066
acre-feet.

• If there is a redistribution of NIA Priority Water in this year resulting
from one or more entities not using their full entitlement to such water, and
such reallocation results in the GRIC receiving more than 106,137 acre-feet
of NIA Priority Water, there would be no firming obligation on behalf of the
Authority.

Example 2

Scenario: Assume a shortage to CAP caused by a declared shortage to Lower Basin water
deliveries.

Assume that the quantity of fourth priority water available to CAP water users is 897,000 acre
feet or about 85,000 acre-feet less than that required to meet the full needs ofthe Indian and
M&I priority users (981,902 acre-feet). Assuming that the Indian and M&I Priority Water users
ordered their full entitlements, these users would be required to take a reduction. All NIA
deliveries would be reduced to zero.

Assume that GRIC (or its lessees) order all ofGRIC's 328,800 acre-foot contract entitlement.

With 897,000 acre-feet of fourth priority water available, the Indian Priority Water users would
receive 321,482 acre-feet and the M&I Priority Water users would receive 575,518 acre-feet per
the priority formula contained in the Arizona Water Rights Settlement Act documents. The M&I
Priority Water users would receive 90.09 percent of their total entitlement (575,518 acre
feet/638,823 acre-feet).

Step a. Calculate the total water quantity that would have been available to GRIC as if it
had received a quantity of CAP M&I Priority Water equal to the amount of firmed water
reallocated to the Community, with the remainder ofGRIC's reallocated water keeping its CAP
NIA Priority Water status.

• GRIC would have received 90.09 percent times 15,000 acre-feet or 13,514 acre
feet of M&I equivalent water.

• GRIC would have received zero acre-feet of its NIA priority water.

• The total quantity available to GRIC would be the 13,514 acre-feet ofM&I
equivalent water.

Step b. Calculate the amount ofNIA priority Water available to GRIC that year.

• The amount ofNIA priority water available to GRIC that year = zero.

Step c. Subtract the amount calculated in (b) above from the amount calculated in (a)
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above to determine the amount of CAP water the Authority shall firm for GRIC.

• The firming requirement is 13,514 minus zero acre-feet or 13,514 acre-feet.

Example 3

Scenario: Assume the same water supply conditions as Example 2, but also assume that GRIC
(or its lessees) have only ordered 175,000 acre-feet ofM&I and Indian priority water.

• Under the terms of the three step calculation for Example 2 the firming
requirement would be 13,514 acre-feet.

• However, GRIC's order of 175,000 acre-feet is less than the sum of its
entitlement to Indian and M&I priority water (191,200 acre-feet plus 17,000 acre
feet or 208,200 acre-feet). Had GRIC ordered all of its higher priority CAP water
it would have been entitled to 15,315 acre-feet ofM&I priority water (90.09
percent) and 170,403 acre-feet of Indian priority water (based on the formula
contained in GRIC's Settlement Agreement). The sum of the water available
under these two higher priority entitlements (185,718 acre-feet) is greater than
GRIC's actual water order.

• Therefore, under the provisions of Paragraph 5.2 of the Agreement, the
Authority would have no firming obligation.

Example 4

Scenario: Assume a 400,000 acre-foot Secretarial declared shortage to the Colorado River
system and that Arizona's share of that shortage is 320,000 acre-feet. Assume the Colorado
River entitlement holders River users (located along the Colorado River) sharing the 4th priority
water with CAP take 33,600 acre-feet of that reduction, leaving the shortage to CAP at 286,400
acre-feet.

In this case, the water orders of contractors for all M&I and Indian priority water can be met
without imposing a shortage on them. The overall CAP water supply is 68,400 acre-feet of
Priority 3 water plus 1,060,200 acre-feet of4th priority water or a total of 1,128,600 acre-feet.

The GRIC (or its lessees) order all ofGRIC's 328,800 acre-foot entitlement.

Step a. Calculate the total water quantity that would have been available to GRIC as if it
had received a quantity of CAP M&I Priority Water equal to the amount of firmed water
reallocated to the Community, with the remainder of GRIC's reallocated CAP water keeping its
CAP NIA Priority Water status.

• 15,000 acre-feet ofM&I equivalent water would have been available without
shortage
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• The remainder of 105,600 acre-feet ofNIA water would be subject to shortage
sharing with the other NIA priority water supplies.

• The total NIA entitlements to CAP water = 364,698 acre-feet. GRIC's
percentage of the NIA water would be equal to 28.96 percent.

• Since the CAP supply is 286,400 acre-feet under that required to meet all
orders, the NIA available supply = 78,298 acre-feet.

• GRIC's NIA share of the supply = .2896 * 78,298 or 22,675 acre-feet.

• GRIC's total quantity would be 15,000 acre-feet ofM&I equivalent water plus
22,675 ofNIA water or 37,675 acre-feet.

Step b. Calculate the amount ofNIA priority water available to GRIC that year.

• Without firming GRIC would have held 120,600 acre-feet out of a total of
364,698 acre-feet ofNIA Priority Water or 33.07 percent of the total NIA Priority
Water. Multiplying this percentage times 78,298 acre-feet equals 25,893 acre
feet.

Step c. Subtract the amount calculated in (b) above from the amount calculated in (a) to
determine the amount of CAP water the Authority shall firm for GRIC.

• Firming requirement is 37,675 acre-feet minus 25,893 acre-feet or 11,782
acre-feet.

Example 5

Scenario: Assume a 500,000 acre-foot Secretarial declared shortage to the Colorado River
system and that Arizona's share of that shortage is 400,000 acre-feet. Assume the River users
sharing the 4th priority water with CAP take 42,000 acre-feet ofthat reduction leaving the
shortage to CAP at 358,000 acre-feet.

The water orders of contractors for all M&I and Indian priority water can be met without
imposing a shortage on them. The overall CAP supply is 68,400 acre-feet ofPriority 3 water
plus 988,600 acre-feet of 4th priority water or a total of 1,057,000 acre-feet.

The GRIC (or its lessees) order all ofGRIC's 328,800 acre-foot entitlement.

Step a. Calculate the total water quantity that would have been available to GRIC as if it
had received a quantity of CAP M&I Priority Water equal to the amount of firmed water
reallocated to the Community, with the remainder ofGRIC's reallocated CAP water keeping its
CAP NIA Priority Water status.

• 15,000 acre-feet ofM&I equivalent water would have been available without
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shortage

• The remainder of 105,600 acre-feet ofNIA water would be subject to shortage
sharing with the other NIA priority water supplies.

• The total NIA entitlements to CAP water = 364,698 acre-feet. GRIC's
percentage of the NIA water would be equal to 28.96 percent.

• Since the CAP supply is 358,000 acre-feet under that required to meet all orders
the NIA available supply = 6,698 acre-feet.

• GRIC's NIA share of the supply = .2896 * 6,698 or 1,940 acre-feet.

• GRIC's total quantity would be 15,000 acre-feet ofM&I equivalent water plus
1,940 acre-feet ofNIA water or 16,940 acre-feet.

Step b. Calculate the amount ofNIA priority water available to GRIC that year.

• Without firming GRIC would have held 120,600 acre-feet out ofa total of
364,698 acre-feet ofNIA Priority Water or 33.07 percent of the total NIA Priority
Water. Multiplying this percentage times 6,698 acre-feet equals 2,215 acre-feet.

Step c. Subtract the amount calculated in (b) above from the amount calculated in (a) to
determine the amount of CAP water the Authority shall firm for GRIC.

• Firming requirement is 16,940 acre-feet minus 2,215 acre-feet or 14,725
acre-feet.

Example 6

Scenario: Assume a 600,000 acre-foot Secretarial declared shortage to the Colorado River
system and that Arizona's share of that shortage is 480,000 acre-feet. Assume the River users
sharing the 4th priority water with CAP take 50,400 acre-feet of that reduction leaving the
shortage to CAP at 429,600 acre-feet.

The overall CAP supply is 68,400 acre-feet ofPrionty 3 water plus 917,000 acre-feet of4th

priority water or a total of 985,400 acre-feet. Under the shortage sharing formula contained in
the Arizona Water Settlements Act documents, there would be 326,569 acre-feet available to the
CAP Indian Priority water users and 590,431 acre-feet ofM&I Priority Water users. The CAP .
M&I Priority Water users would receive 92.42 percent of their water entitlement
(590,431/638,823). There would be no water available for the NIA Priority Users.

The GRIC (or its lessees) order all ofGRIC's 328,800 acre-foot entitlement.

Step a. Calculate the total water quantity that would have been available to GRIC as if it
had received a quantity of CAP M&I Priority Water equal to the amount of firmed water
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reallocated to the Community, with the remainder of GRIC's reallocated CAP water keeping its
CAP NIA Priority Water status.

• 13,863 acre-feet ofM&I equivalent water would have been available without
shortage

• GRIC would have received zero acre-feet of its NIA priority water.

• The total quantity available to GRIC would be the 13,863 acre-feet ofM&I
equivalent water.

Step b. Calculate the amount ofNIA priority water available to GRIC that year.

• The amount ofNIA priority water available to GRIC that year = zero.

Step c. Subtract the amount calculated in (b) above from the amount calculated in (a) to
determine the amount of CAP water the Authority shall firm for GRIC.

• Firming requirement is 13,863 acre-feet.
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Appendix 1005

WATER: CALIFORNIA

GENERAL REGULATIONS, SEPTEMBER 28, 1931

UNITED STA:TES DEPARTMENT OF THE INTERIOR,

OFFICE OF THE SECRET.A~RY,
Washingto'n, September 28,1931.

,GE~ERAL REGULATIONS

,CONTRACTS FOR THE STOR.A.GE OF WATER IN BOULDER CANYON RESER

VOIR, BOULDER CANYON PROJECT, A.ND THE DELIVERY THEREOF

1. No person shall have or be entitled to have the use for s.ny
purpose of the water stored in Boulder Canyon Reservoir except by
contract made in pursuance of tllese regulations. .All contl~acts for
delivery of water shall be subject to all the terms and proNions of
tbe Colorado River (~onlpact and of the Boulder Canyon .Project Act.

2. The right is reserved to amenel or extend these regulations from
time to time consistently witll so,iel compact and the laws of Congress,
as the public need may require.

3. Storage water in Bouldel· CaIlyon Reservoir will be delivered
upon such terms and conditions as the Secretary may fix from time
to time by regulations and eontracts thereunder. Water so con
tracted for may be delivered at such points on the river as nlay be

. agreed upon for irrigation and domestic uses.
4. Contracts respecting water for irrigation and domestic uses shall

be for permanent servic·e, and shall conform to Paragraph a of Section
4 of the Boulder Canyon Project .\ct. .

5'. No cllarge shall be ma(le for water or for the use, storage or
delivery of water for irrigation or for ,vater for potable purposes in
the Imperial an<l Coachella Valleys. Charges otherwise shall be fixed
by regulation from time to time. ""nere water is permitted by thA
Secretary to be taken from the Colorado River from the reservoir
above the Hoover Dam, the utilization of the power plant will be im
paired to that extent, and the right is reserved to make a highAT
charge for ,vater tn-ken abov~ the dtlJIl~ than if delivery is made below
the dam.

6. Subject to the provisions, of Article 7 ~f these regulations~ de
liveries of water to users in California shall be in accordance with the
followin~ recommendation of the State Division of Water-Resources:
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~\.488 APPENDIX 1 005

"The ,,~aters of the Colorado River available for use ,,·ithiIl the"
State of California ullder the Colorado River Compact and the
Boulder Canyon Project Act shall be apportioned to the respective
interests below named and in amounts and ,,~ith priorities tllerein
named and set forth, as follows: .

"SECTION 1. A first' priority to Palo' v~erde Irrigation District for"
beneficial use exclusively upon lands in said District as it no"," e",;sts
and upon lands between said District and the Colorado River, aggre
gating (within and without said District) a gross area. of 104,500 acres,
such ,vaters as may be. required by said lands.

"SEC. 2. A second priority to Yuma Project of United States Bureau
of Reclamation for beneficial use upon not exceeding a gross area of
25,000 acres of land located in said project in Califorllia., such ,\"aters
as may be required b~T said lands. .

"SEC. 3. A third priority (a) t.o Imperial Irrigation District and
other lands under or that ,,"ill be served from the All-American Canal
in Imperial and C08.chella Valleys, 8.nd (b) to Palo \7erde Irriga.tion
District for use exclusively on 16,000 acres in t,hat area. kno"rn as the
'Lower Palo Verde 11esa.', adjacent to Palo \;-erde Irrigation District,.'
for beneficial consumptive use, 3,850,000 acre-feet of ,vater per annum
less the beneficial consunlptive use under the, priorities designated in
Sections 1 and 2 above. The rights designated (n) and (b) in this
section are equal in priority. TIle total beneficial consumptive use'
under priorities stated in Sections 1, 2, and 3 of this article 'shall not
exceed 3,85(),OOO acre-feet of water per annum.

"SEC. 4. A fourth priority to the ~1etropolitan Water District of
Southern California and/or the City of Los Angeles, for beneficial c.on
sumpt,ive use, by themselves and/or others, on the Coastal Plain of
Southern California. 550.000 a.cre-feet of "~ater per annum.

"SEC. 5.A fifth priorit.y (a) to The 1Ietropolitan Water District
of Southern California and/or the City of Los Angeles, for beneficial
cOllsumptive use, by themselves and/or others, on the Coastal Plain
of Southern California, 550,000 acre-feet of water per annum and (b)
to the Cit.y of San Diego 8,nd/or County of San Diego, for beneficial
consumptive use, 112,000 acre-feet of water per amlum. The rights
designated (a) and (b) in this section are equal in priority.

"SEC. 6. A sixth prio"rity (a) to Imperial Irrigation District and
other lands under or that ""ill'7 be served from the .All-American Canal
in Imperial and Coachella alleys, and (b) to Palo ,,.erde Irrigation
District for use exclusively on 16~OOO acres in that area kllO"ll as the
Lower Palo 'ierde Mesa~ adjacent t.o Palo v""erde Irrigation District,
for beneficial consumptive use, 300,000 a.cre-feet of ,vater per annum.
The rights designated (a) and (b) in this section a.reequal in priority.

"SEC. 7. A seventh priority of all remaining water available for
use ,,"itllin California, for ttgricultural use in the Colorado River Basin
in California., as said basin is designated on 1'lap No. 23000 of the
Department of the Interior, Bureau of Reclamation.

"SEC. 8. So far as the rights of the allottees na,med above are
concerned, the 11etropolitan Water District of Southern California
and/or the City of Los Angeles shall have the exclusive right to ,vith
draw and divert into its aqueduct any "rater in Boulder Canyon
Reservoir accumulated to the individual credit of said District and/or
said City (not exceeding at anyone time 4,750,000 acre-feet in the
aggregate) by reason of reduced diversions by said District and/or said
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City; provided, that uccumulatiolls shall be subject to such conditions
ns to accumulation, retention, releas~ and ,vithdrawal as the Secretary
of the Interior may from time to time prescribe in his discretion, and
his determination thereof shall be final; provided fw"ther, that the
United States of .~lerica reserves the right to make similar arrange
ments with users in otIler States wit~out distulction in priority, and

. to determine the correlative relations between said District and/or
said City and such users resulting therefl"om.

"SEC. 9. In addition, so far as the rights of the allottees named
above are concerned, tIle City of San Diego and/or County of San
Diego shall have tIle exclusive right to \vithdrnw and divert into an
aqueduct any ,vater in Boulder Canyon Reserv'oir accumulated to the
individual credit of said City and/or said County (not exceeding at
anyone time 250,000 a.cre-feet in tIle aggregate) by reason of reduced
diversiolls by said City and/or said County; provided, that accumula
tions shall be subject to such conditions as to accwnulation, retention,
release and withdraw~l as the Secretary of the Interior may from
time to time prescribe in his discretion, and his determination thereof
shall be final; provided further, that tIle United States of ...~erica
reserves the right to make similar arrangements with users in other
States ,vithout distinction in priority, and to determine the correla
tive relations bet,veen the said City and/or said COUIlty aIld such
users resulting therefrom.

"SEC. 10. In no event shall the amounts allotted in this agreement
to the 1:fetropolitan Water District of Southern California and/or the
City of Los ...~geles be increased 011 nccount of inclusions of a supply
for both said District and said City, and either or both may use said
apportionments as may be agreed by an(l bet,veen said District and
said City.

"SEC. 11. In no event shall tIle umoullts allotted in this agreement
to the City of San Diego and/or to the County of San Diego be in
creased on account of inclusion of a supply for both said City alld said
County, and either or botll n1ay use said apportiollments as may be
agreed by and between said City and said County.

"SEC. 12. The priorities hereinbefore set forth sllall be in no ,vise
affected by tIle relative dates of ,vater contracts executecl by the
Secretary of the Interior ,vitll the various parties."

7. The Secretary reserves the right to contract wit!l any of the
allottees above named in accordance ,vith the above stated recom
nlendation, Of, in the event that such recommendation as to Palo
\rerde Irrigation District is superseded by an agreenlent between all
the above allottees Of by a final judicial determination, to contract
\vith the Palo Verde Irrigation District in accordance with such
agreement or determination; ProlJ'ided, that priorities numbered fourth
nnd fifth in said recommendation shall not thereby be disturbed.

(Signed) R.-\.y LYl\IAN WILBUR,

Secretary oj'the Interior.
SEPTEl\IBER 28, 1931.
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PUBLIC LAW 99-655-NOV. 14, 1986 100 STAT. 3665 

Public Law 99-655 
99th Congress 

An Act 

Entitled the "Lower Colorado Water Supply Act". 

Be it enacted by the Se7UZte and House of &preuntative8 of the 
United States ofAmerica in Congress assembkd, 
SECTION 1. AUTHORIZATION. 

(a) The Secretary of the Interior is authorized to construct, oper
ate, and maintain the Lower Colorado Water Supply Project, 
California, in order to supply water for domestic, municipal, indus
trial, and recreational purposes only: Provided, That, the Secretary 
is hereby authorized. in his discretion, to contract with non-Federal 
interests for the care, operation, and maintenance of all or any part 
of the project works, subject to such rules and regulations as he may 
prescribe. Such project shall be constructed in stages as increases in 
demand warrant and substantially in accordance with the plans set 
forth in the document entitled "Lower Colorado Water Supply 
Studr., California" (December 1985): Provided, That the Secretary is 
prohibited from constructing facilities with a total capacity in excess 
of ten thousand acre-feet per annum under authonty of this Act. 

(bXl) The Secretary is further authorized to enter mto exchange 
contracts and take such actions as the Secretary deems appropriate 
to facilitate a water exchange agreement between non-Federal in
teresta and those interests designated in section 2(b) of this Act in 
which such non-Federal interests agree to exchange a portion of 
their rights to divert water from the Colorado River for an equiva
lent quantity and quality of groundwater to be withdrawn from a 
well field located in the Sand Hills area, Imperial County, 
California. 

(2) The Secretary is prohibited from executing any contracts 
under the authority of subsection (bXl) of this section until such 
contracts have been submitted to the Committee on Interior and 
Insular Affairs of the House of Representatives and to the Commit
tee on Energy and Natural Resources of the Senate and ninety 
calendar days have elapsed. 
SEC. 2. REPADlENT OF COSTS. 

(a) The Secretary is prohibited from obligating or expending any 
of the funda authorized to be appropriated by section S of this Act 
until

(1) a study has been completed, and submitted to the appro
priate committees of the Congress, allocating among the Fed
eral and non-Federal beneficiaries the capital costs and the 
costs of operating, maintaining, and replacing the project 
authorized by section 1 of this Act; . 

(2) the Secretary has entered into a contract or contracts with 
non-Federal interesta for repayment of the capital costs, plus 
interest, as determined by the 8ecret&;ry of the Treasury, as of 
the beginning of the fiscal year in which the contract is exe
cuted, on the basis of the average market yields on outstanding 

.0\'1 14, 1986 
[H.R.5028] 

Contracts. 

Regulations. 
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43 USC 390b 
note. 

California. 

marketable obligations of the United States with remaining 
periods to maturity comparable to the applicable reimburse
ment Period of the project, adjusted to the nearest one-eighth of 1 
per centum, allocated to non-Federal interests for domestic, 
municipal, industrial, and recreational purposes as identified in 
the cost allocation study prepared under subsection (a)(l): Pr0
vided, That the terms and provisions of such contracts and 
repayment shall be governed by the provisions of the Water 
Supply Act of 1958 which were in effect on January 1, 1986; 

(3) the Secretary has entered into a contract or contracts with 
non-Federal interests for payment of 100 per centum of the costs 
allocated to such non-Federal interests for the operation, 
maintenance, and replacement of the project on a current buis; 
and 

(4) the Secretary has transmitted to Congress the fmal plan
ning reportlenvironmental assessment on the Lower Colorado 
Water Supply Project. 

(b) Any contracts executed by the Secretary to fulfill the require
ments of subsections (a)(2) and (a)(3) of this section must be with 
persons, or Federal or non-Federal governmental entities whose 
lands or interests in lands are located adjacent to the Colorado River 
in the State of California who do not hold rights to Colorado River 
water or whose rights are insufficient to meet their present or 
anticipated future needs, as determined by the Secretary. Such 
persons, or Federal or non-Federal governmental entities shall in
clude the city of Needles, the town of Winterhaven, and other 
domestic, municipal, industrial, and recreational water users along 
the Colorado River in the State ofCalifornia. 
SEC. 3. AUTHORIZATION OF APPROPRIATIONS. 

There are authorized to be appropriated for the construction 
through September 30, 1993, of the Lower Colorado Water Supply 
Project the sum of $1,800,000 plus or minus such amounts, if any, as 
may be justified br reason of ordinary cost indices applicable to the 
types of construction involved therein and in addition thereto such 
sums as may be required for operation, maintenance and replace
ment of that portion of the project used to supply domestic, munici
pal, industrial, or recreational water supplies for lands managed by 
the Federal Government. No funds are authorized to be appro
priated for payment of the operation, maintenance, or replacement 
costs allocated to non-Federal beneficiaries aa determined by the 
study undertaken under authority of section 2(a)(l). 

SEC. 4. CONTRmUTION OF CONSTRUCTION COSTS. 

The Secretary is authorized to accept monetary contributions 
from the city of Needles and other incorporated cities for the 
construction of project features of the Lower Colorado Water Supply 
Project allocated to the provision of water i:f:J~es to the city of 
Needles and other incorporated cities: Prov' That, such con
tributions shall be credited toward the reimbursable costa to be 
repaid by the city of Needles and other incorporated cities purwant 
to the contracts entered into pursuant to section 2 of this Act. Such 
contributions by the city of Needles and other incorporated cities 
shall be contributed during the construction of the appropriate 
project features and shall constitute 20 percent of the costs of such 
project features allocated to the city of Needles and other incor
porated cities for repayment. 



PUBLIC LAW 99-655-NOV. 14, 1986 100 STAT. 3667

SEC. 5. SAVINGS PROVISION.

Nothing contained in this Act shall be construed to alter, repeal,
modify, interpret, or be in conflict with the provisions of the Colo
rado River Compact (45 Stat. 1057), the Water Treaty of 1944 with
the United Mexican States <Treaty Series 994, 59 Stat. 1219), the
tiecree entered by the Supreme Court of the United States in
Arizona against California, and others (376 U.S. 340), the Boulder
Canyon Project Act (45 Stat. 1057), the Boulder Canyon. Project
Adjustment Act (54 Stat. 774; 43 U.S.C. 618a), or the Colorado River
Basin Project Act (82 Stat. 885; 43 U.S.C. 1501). Nor shall any
provision of this Act-

(a) affect the rights or jurisdictions of the United States, the
States, Indian tribes, or other entities over waters of any river
or streams or over any groundwater resources, or

(b) otherwise be construed to alter or establish the respective
rights of States, the United States, Indian tribes, or any person
with respect to any water or water-related right.

Approved November 14, 1986.

LEGISLATIVE HISTORY-H.R. 5028:

HOUSE REPORTS: No. 99-650 (Comm. on Interior and Insular Affairs).
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CONGRESSIONAL RECORD. Vol. 132 (1986):

June 24, considered and passed House.
Oct. 9, considered and passed Senate, amended.
Oct. 15, House dillagreed to Senate amendment.
Oct. 18, Senate receded from its amendment.
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Public Law 100-675
1DOth Congress

An Act
To provide for the se~tJement of water righta claims of the La Jolla, Rincon, San

Pasqual, Pauma, and Pal. Bande of MiBeion Indiana in San Diego County, Califor
nia, to authorize the lining of the All American Canal. and for olher purposes.

Be it enacted by the Senate and House of Representatives of the
United States ofAmeriea in Congress assembled,

TITLE I-SAN LUIS REY INDIAN WATER RIGHTS
SETl'LEMENT ACT

SEC. 101. SHORT TITLE.

This title mar, be cited 88 tHe "San Luis Rey Indian Water Rights
Settlement Act '.
SEC. 102. DE.·,NITIONS.

For purposes of this title:
(1) BANDs.-The term IIBands" means the La Jolla, Rincon,

San PasqualtPaurna, and Pala Bands of Mission IndianB which
are recognized by the Secretary of the Interior as the governing
bodies of their respective reservations in San Diego County,
California.

(2) FUNo.-The term uFund" means the San Luis Rey Tribal
Development Fund established by section 105.

(3) INDIAN WATER AtmiORITY.-The term "Indian Water
Auth~rity" means the San Luis Ref. River Indian Water
Authority, an intertribal Indian entity established by the
Bands. .

(4) LocAL ENTITlES.-The term "local entitiesU means the city
of Escondido, California; the Escondido Mutual Water Com
pany; and the Vista Irrigation District.

(5) SE1'TLEMENT AOREBMENT.-The term "settlement 8gt'ee
ment" means the agreement to be entered into bX the United
States, the Bands. and the local entities which will resolve aU
claims. controversies, and issues involved in all the pending
proceedings among the parties.

(6) SECRETARY.-The term "Secretary" means the Secretary of
the Interior.

(7) SUPPLEMENTAL WATER.-The term "supplemental waterU

means water from a source other than the San Luis Rey River.
SEC. 103. CONGRESSIONAL FINDINGS: LOCAL CONTRIBUTIONS: PURPOSE.

(a) FINDlNGs.-The Q)ngre88 finds the following:
(1) The Reservations established by the United States for the

La Jolla,Rincon, San Pasqual. Paumat and Pala Bands of
Mission Indians on or near the San Luis Rey River. in San Diego
County, California, need a reliable source ofwat.er.

(~) Diversions of water from the San Luis Rey River for the
benefit of the local entities commenced in the early 1890s and
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continue to be an important source of supply to those
communities.

(3) The inadequacy of the San Luis Rey River to supplr the
needs of both the Bands and the local entities has ,iven rise ~o
litigation to determine the rights of various parties to water
from the San Luis Rey River.

(4) The pendency of the litigation has-
(A) severely impaired the Bands' efforts to achieve eco

nomic development on their respective reservations,
(B) contributed to the continuation of high ra~s of

unemployment among the members of the Bands,
(C) increased the extent to which the Bands are finan

cially dependent on the Federal Government, and
(D) impeded the Bands and the local entities from taking

effective action to develop and conserve Bcarce. water re
sources and to preserve those resources for their highest
and best uses.

(5) In the absence ofa negotiated settJement-
(A) the litigation! which was initiated almost 20 years

ago, is likely to contmue for many years,
(8) the economy of the region and the development of the

reservations will continue to be adversely affected by the
water rights dispute, and

(C) the implementation of a p'lan for improved water
management and conservation will continue to be delayed.

(6) An agreement in principle has been reached under which a
comprehensive settlement of the litigation would be achieved,
the Bands' claims would be fairly and justly resolved, the
Federal Government's trust responsibility to the Bonds would
be fulfilled, and the local entities and the Bands would make
fair and reasonable contributions.

(7) The United States should contribute to the settlement by
providing funding and delivery of water from a supplemental
source. Water developed through conjunctive use of ground
water on public lands in southern California or water to be
reclaimed from lining the previously unlined portions of the All
American Canal can provide an appropriate supplemental
water source.

(b) PURPOSE.-It is the purpose of this title to rrovide for the
settlement of the reserved water rights claims 0 the La Jolla,
Rincon, San Pasqual, Pauma, and Pala Bands of Mission Indians in
Son Diego County, California, in a fair and just manner which-

(1) provides the Bands with a reliable water supply sufficient
to meet their present and future needs;

(2) promotes conservation and the wise use of scarce water
resources in the upper San Luis Rey River System;

(3) establishes the basis for a mutually beneficial, lasting, and
cooperative partnership among the Bonds and the local entities
to replace the adversary relationships that have existed for
several decades; and

(4) fosters the development of on independent economic bose.
for the Bands. I

SEC. 104. SETJ'LEMENT OF WATER RIGHTS DISPUTE.

Sections 106 and 109 of this Act shall take effect only when
(1) the United States: the City of Escondido, California; the

Escondido Mutual Water Company; the Vista Irrigation Dis-
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)

trict; and the La Jolla, Rincon, San Pasqual, Pauma, and Pala
Bands of Mission Indians have entered into a settlement agree
ment providing for the complete resolution of all claims, con
troversies, and issues involved in all of the pending proceedings
among the parties in the United States District Court for the
Southern District of California and the Federal Energy Regu
latory Commission; and

(2) stipulated judgments or other appropriate final disposi
tions have been entered in said proceedings.

SEC. 105. SAN LUIS REY TRIBAL DEVELOPMENT FUND.

(a) ESTABIJ9HMENT OF FuNu.-There Is hereby established within
the Treasu~of the United States the "San Luis Rey Tribal Develop
mentFund' .

(b) AUTHORIZATION OF APPROPRIATIONS.-
(1) There is authorized to be appropriated to the San Luis Rey

Tribal Development Fund $80,000,000, together with interest
accruing from the date of enactment of this Act at a rate
determined by the Secretary of the Treasury takinilinto consid
eration the average market yield on outstanding Federal obli
gations of comparable maturity. Following execution of the
settlement agreement, judgments, and other appropriate final
dispositions specified in section 104, the Secretary of the Treas
ury shall allocate and make available such monies from the
trust fund as are requested by the Indian Water Authority.

(2) Any monies not allocated to the Indian Water Authority
and remaining in the fund authorized by this section shall be
invested by the Secretary of the Treasury in interest-bearing
deposits and securities In accordance with the Act of June 24,
1938 (25 U.S.C. 162a). Such interest shall be made available to
the Indian Water Authority in the same manner as the monies
identified in paragraph (1).

SEC. 108. DUTIES OF THE UNITED STATES FOR DEVELOPMENT OF
SUPPLEMENTAL WATER.

(a) OBLIGATION TO A.RRANGB FOR DEVELOPMENT OF WATER FOR
BANDS AND LocAL ENTITIIl:8.-To provide a supplemental water
supply for the benefit of the BandS and the local entities, subject
to the provisions of the settlement agreement, the Secretary Is
authorized and directed to:

(1) arrange for the develorment of not more than a total of
16,000 acre-feet per year 0 supplemental water from public
lands within the State of California outside the service area of
the Central Valley Project; or

(2) arrange to obtain not more than a total of 16,000 acre-feet
per year either from water conserved by the works authorized
an title II of this Act, or through contract with the Metropolitan
Water District ofSouthern California.

Nothing in. this section or any other provision of this title shall
authorize the construction of any new dams, reservoirs or surface
water storage facilities.

(b) AumoRITY TO UTllJZII: ExiSTING PROGRAMS AND PUBLIC
LANDS.-To carry out the provisions of subsection (a), the Secretary
may, subje~t to the rights and inter(!sts of other parties and to the
extent consistent with the requirements of the laws of the State of
California and such other laws as may be applicable:

(1) utilize existing programs and authorities; and
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(2) permit water to be pumped from beneath public Jands and,
in conjunction therewith, authorize a program to recharge some
or all of the groundwater that is so pumped.

(c) TERMS AND CoNDITIONS OF WATER DELIVERIES.-Such supple·
mental water shall be provided for use by the Bands on their
reservation and the Jocal entities in their service areas pursuant to
the terms of the settlement agreement and shall be delivered at
locations, on a schedule and under terms and conditions to be agreed
upon by the Secretary, the Indian Water Authority, the local enti·
ties and any agencies participating In the delivery of the water. It
may be exchanged for water trom other sources for use on the
Bands' reservations or in the local entities' service areas..

(d) CoST OF. DEVELOPING AND DELIVERING WATER.-The cost of
developing and delivering· supplemental water pursuant to this
section shall not be borne by the United States, and no Federal
appropriations are authorized for this purpose. .'

(e) REPORT TO CoNORESS.-Notwithstanding the provisions of sec
tion 104, within nine months following enactment of this Act, the
Secretary shall report to the Committee on Interior and Insular
Affairs of the House of Representatives and to the Committee on
Energy and Natural Resources and the Select Committee on Indinn
Affairs of the Senate on (1) the Secretary's recommendations for
providing a supplemental water source including a description of
the works, their costs and impacts, and the method of financmg; and
(2) the proposed form of contract for delivery of supplemental water
to the Bands and the local entities. When 60 calendar days have
elapsed following submission of the Secretary's report, the Secretary
shall execute the necessary contracts and carry out the rec
ommended program unless otherwise directed by the Congress.

SEC. 107. ESTADLISIIMENT. STATUS, AND GENERAL POWERS OF SAN I.UlS
REV RIVER INDIAN WATER AUTHORITY.

(a) ESTABIJSHMENT OF INDIAN WATER AUTHORITY ApPROVED AND
RECOGNIZED.-

(1) IN OENERAL.-The establishment by the Bands of the San
Luis Rey River Indian Water Authority 88 a permanent inter
tribal entity pursuant to duly adopted ordinances and the power
of the Indian Water Authority to act for the Bands are hereby
recognized and approved. . .

(2) LIMITATION ON POWER TO AMEND OR MODIFY ORDINANCES.
Any proposed modification or repeal of any ordinance referred
to In paragraph (1) must be approved by the Secretary, except
that no such approval may be panted unless the· Secretary
finds that the proposed modification or repeal will not interfere
with or impair the ability of the Indian Water Authority to
carry out its responsibilities and obligations pursuant to this
Act and the settlement agreement.

(b) STATUS AND GENERAL POWERS OF INDIAN WATER AUTHORITY.-
(1) STATUS AS INDIAN ORGANIZATlON.-To the extent provided

in the ordinances of the Bands which established the Indian
Water Authority, 8uch Authority shall be treated 88 an Indian
entity under Feaeral law with which the United States has a
trust relationship. .

(2) POWER TO ENTER INTO AGREEMENTS.-The Indian Water
Authority may enter Into such agreements 88 It may deem
necessary to Implement the provisions of this title and the
settlement agreement.

Contrncls.
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Conlrucls.

(3) INvllSTUENT POWEIl.-Notwithstanding paragraph (1) or
any other provision of law, the Indian Water Authority shall
have complete discretion to invest and manage its own funds:
I+ouided. That the United States shall not bear any obligation
or liability regarding the investment, management or use of
8uch funds.

(4) I..dMrrAl1oN ON SPENDING AUTHORITY.-All funds or the
Indian Water Authority which are not required for administra
tive or operational expenses of the Authority or to fulfill
obligations of the Authority under this title, the settlement
agreement, or auy other agreement entered into by the Indian
Water Authority shall be invested or used for economic develop
ment of the Bands, the Bands' reservation lands, and their
memoors. Such funds may not be used for per capita payments
to membenl ofany Band. .

(e) INDMN WATBIl AtmlOIUTY TREATED AS TRIBAL GOVERNMENT
..-oR CERTAIN PuRPOSIS.-The Indian Water Authority shall be
considered to be au Indian tribal government for purposes of section
7871(a)(4) of the Internal Revenue Code of 1986.

SEC. 108. DELEGATION OF AUTIIORITY.

The Sec;retary and the Attorney General of the United States,
acting on behalf of the United States, and the Bands, acting through
their duly authorized governing bodies, are authorized to enter into
the settlement agreemenL The Secretary is authorized to enter into
such agreements and to take such measures as the Secretary may
deemne~ or appropriate to fulfill the provisions of this title.

SEC. lit•• AUTHORITY OF mE FEDERAL ENERGY REGULATORY COMMIS.
SION AND THE 8ECREl'ARY OF TilE INTERIOR OVER POWER
FACILITIES AND GOVERNMENT AND INDIAN LANDS.

(a) POWER FACIUTIBS.-Any license issued under the Act of
June 10, 1920 (16 U.S.C. 791a et seq., commonly referred to as Part I
of the }t'ederal Power Act) for any part of the system that diverts the
waters of the San Luis Rey River originating above the intake to the
Escondido CanaJ- .

(1) shall be subject to all of the terms, conditions, and provi
sions of the settlement agreement and this title; and

(2) shall not in any way interfere with, impair or affect the
ability of the Bands, the local entities and the United States to
implement, perform, and comply fully with all of the terms,
conditions, and provisions of the settlement agreement.

(b) INDIAN AND GoVERNMENT LANDs.-Notwithstanding any provi
sion of Part I of the Federal Power Act to the contrary, the Sec
retary is exclusively authorized, subject to subsection (c), to lease,
grant rights-of-way acl'058, or transfer title to, any Indian tribal or
allotted land, or any other land subject to the authority of the
Secretary, which is used, or may be useful, in connection with the
operation, maintenance, repair, or replacement of the system to
divert. convey, and store the waters of the San Luis Rey River
originating above the intake to the Escondido Canal or the supple
mental water supplied by the Secretary under this Act.

(c) AprROVAL BY INDIAN BANDS; COMPENs....noN TO INDIAN
OWNERS.-Any disposition of Indian tribal or allotted land by the
&-eret.a.ry under the subsection (b) shall be subject to the approval of
the governing Indian Band. Any individual Indian owner or allottee

Appendix 18:  San Luis Rey Indian Water Rights Settlement Act (1988)

A-235



PUBLIC LAW lOO-675-NOV. 17,1988 102 STAT. 4005

whose land is disposed of by any action of the Secretary under
subsection (b) shall be entitled to receive just compensation.

SEC. 110. RULES OF CONSTRuctiON.

(a) EMINENT DOMAIN.-No provision of this title shall be con
strued as authorizing the acquisition by the Federal Government of
any water or power supply or any water conveyance or power
transmission facility through· the power of eminent domain or any
other nonconsensual arrangement.

(b) STATUS AND AUTHORITY OF INDIAN WATER AUTHORITY.-No
provision of this title shall be construed as creating any implication
with respect to the status· or authority which the Indian Water
Authority would have under any other law or rule of law. in the
absence of this title.· .

SEC. rll. COMPLIANCE WITH BUDGET ACT.

To the extent any provision of this title provides new spending
authority described In section 401(c)(2)(A) of the Congressional
Budget Act of 1974, such authority shall be effective for any fiscal
year onlf to such extent or in such amounts as are provided. in
advance In appropriation Acts.

TITLE II-ALL AMERICAN CANAL LINING

SEC. 201. CONGRESSIONAL FINDINGS.

Congress hereby finds and declares that:
(1) The Boulder Canyon Project Act ("Project Act") was

enacted to conserve the waters of the lower Colorado River for a
number of public purposes, including the storage and delivery of
water for reclamation of public lands and other uses exclusively
within the United States.

(2) The Secretary of the Interior (IfSecretary") was authorized
by the Project Act to construct what is now Hoover Dam, Lake
Mead, and the All American Canal and 14to contract for the
storage of water in said reservoir and for the delivery thereof at
such points on the river and on said canal 89 may be agreed
upon ...."

(3) The Project Act provides that "no person shall have or be
entitled to have the use for any purpose of the water stored as
aforesaid except by contract" and in California the Secretary
has entered into water delivery contracts with public agencies.

(4) The Secretary's water delivery contracts IDcorporate the
Seven Party Agreement of August 18, 1931, under which water
that is not applied to beneficial use by a California Contractor is
available for use by the California Contractor with the next
priority. ..

(5) The available supply of Colorado River water in California
is insufficient to meet the priorities set forth in the Seven Party
Agreement.

(6) The Secretary's water deliverY contracts with the Califor
nia Contractors provide that the total beneficial consumptive
use under the fi1'8t three priorities established in the contracts
ehen not exceed 3.86 mUllon acre-feet of water per year.

(7) The rights of all California Contractors nre defined by the
Project Act, their contracts, and decisions and decrees of the
United States Supreme Court.
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Public health
nnd safety.

Fish nnd fishing.
Wildlife.

(8) The Secretary has. promulgated regulations pursuant to
his authority under the Project Act establishing procedures to
assure that deliveries of Colorado River water to each user will
not exceed those reasonably required for its beneficial use.

(9) The Secretary has constructed the AU American Canal
and delivers water to the Imperial Irrigation District and
Coachella Valley Water District under water delivery contracts
by which those districts are entitled to receive deliveries of
water in amounts reasonably required for potable and irrigation
purposes.

(10) Studies conducted by the Secretary show that significant
quantities of water currently delivered into the All American
Canal and its Coachella Branch are lost by seepa~e from the
canals and that such losses could be reduced or ehminated by
lining these canals.

S":C. 202. m·:Io'INITIONS.
As used in this title, the term-

(l) "AU American Canal Service Area" shall mean the Impe
rial Service Area and the Coachella Service Area as defined in
the Imperial Irrigation District and Coachella Valley Water
District water delivery contracts with the Secretary dated
December I, 1932, and October 14,1934, respectively!

(2) "California Contractors" shall mean the Palo Verde Irriga
tion District; Imperial Irrigation District; Coachella Valley
Water District; and, The Metropolitan Water District of South·
ern California.

(3) ceparticipating Contractor" shall mean a California Con
tractor who elects to participate in, and fund, all or a portion of
the works described in section 203 of this title.

(4) !'Project Act" shall mean the Boulder Canyon Project Act
(45 Stat. 1057; 43 U.S.C. 617-617t).

(5) "Secretary" shall mean the Secretary of the Interior.
(6) "Seven Party Agreement" shall mean that agreement

dated August 18, 1931, providing the schedule of priorities for
use of the waters of the Colorado River within California as
published in section 6 of the General Regulations of the Sec·
retary of the Interior dated September 28, 1931, and incor·
porsted in the Secretary's water delivery contracts with the
California Contractors.

(7) ceWorks" shall mean the facilities and measures specified
in section 203(8) of this title.

8~C. 203. AUTIIOIUZATION OF PROJEC'Jl.

(a) CANAL LINING AUTHORIZED.-The Secretary, in order to reduce
the seepage of water, is authorized to-

(1) construct a new lined canal or to line the previously
unlined portions of the All American Canal from the vicinity of
Pilot Knob to Drop 4 and its Coachella Branch from Siphon 7 to
Siphon 32, or construct seepage recovery facilities in the vi
cinitlof Pilot Knob to Drop 4, including measures to protect
pubhc safety;and·. .

(2) implement measures for the replacement of incidental fish
and wildlife values adjacent to the canals foregone as a result of
the lining of the canal or mitigation of resulting impacts on fish
and wildlife resources from construction of a new canal, or a
portion thereof. Such measures shall be on an acre.for-acre
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basis. based on ecological equivalency. and shall' be imple
mented concUI'I'Cnt with construction of the works. The Sec
retary shall make available such public lands as he deems
appropriate to meet the requirements of this 8ubse<:tion. The
Secretary is authorized to develop ground water, with a priority
given to nOIl~table SOun:e&, from public lands to supply water
for fish and Wildlife~

(b) OPaATiON AND ANCB DETERMINATloN.-The Sec-
retary sba1l determine the impact of the works on the cost of
operation and maintenance and the existinf( regulating and storage
capacity of the All American Qmal and its Coachella Branch. If the
works result in any added operation and maintenanoe costs which
exceed the benefits derived from increasing the regulating and
storage capacity of the canals to th~ Imperial Irrigation District or
the CAlacheUa Valley Water District, the Secretary shall include
such costs in the funding agreement for the works.

(c) CoNSTRUcnON AND FuNDING ACREEMENT.-The Secretary, 8Ub
ject to the provision of section 205 of this title. may enter into an
agreement or agreements with one or more of the California Con
tractors for the construction or funding of all or a portIon of the
works authorized in 8ubsection (a) of this section. The Secretary
shall ensure that such agreement or agreements include provisions
setting Corth-' '

(1) the responsibilities of the parties to the agreement for
funding and 888isting with implementing all the duties of the
Secretary identified in subsections (a) and (b) of this section;

(2) the obligation of the Participating Contractors to pay the
additional costs identified in subsection (b) of this section as a
result of the works: "

(3) the procedures and requirement for approval and accept
ance by the Secretary of such works, including approval of the
quality of construction. measures to protect the public health
and safe~. mitigation or replacement, as appropriate. of f"tsh
and wildhfe resources or values, and procedures for operation,
maintenance. and protection ofsuch works;

(4) the rights. responsibilities, and liabilities of each party to
the agreement;

(5) the term of such agreements which shall not exceed 55
years and may be renewed if consented to by Imperial Irrigation
District and Coachella Valley Water District according to their
respective interests in the conserved water. If the funding
agreements are not renewed. the Participating' Contractors
shall be OOI!'~nsatedby the Imperial Irrigation District or the
Coachella Valley Water District for their rarticipation in
the cost or the works. Such compensation shal be equal to the
replacement value of the works less depreciation. Such depre
ciated value is to be based upon an en~neeringanalysis by the
Secretary of the remaining useful ,life of the works at the
exp-iration ofthe funding agroomentB:

(6) the obUgatioD of the Participating Contracton or the
United States for re~or other corrective action which would
not have occurred in the absence of the works in the case or
earthquake or other acta ofGod; ,:, I'·,'

(7) the obligation of the Participating Contractors or the
United States to hold harmless Imperial Irrigation District and
Coachella Valley. Water District for liability to third parties

1'1I"lit' hUll Is,

Public hC:lllh
and safety.
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which occurs after the Secretary accepts the works and would
not have occurred in the absence of the works: and,

(8) the requirement that the remaining net obligations due
the United States for construction of the All American Canal
owed on the date of enactment of this Act be paid by the
Participating Contractors.

(d) TITLE TO THE WORKS.-A Participating Contractor shall not
receive title to any works constructed pursuant to this section by
virtue of its participation in the funding for the works. Ti~le to all
such works shall remain with the United States. Upon completion of
the works and upon request by an AU American Canal Contractor
(Cit.y of San Diego, Imperial Irri"ation District, or CoachelJa VaJley
Water District> for transfer of tltJe of the All American Canal. its
Coachella Branch. and appurtenant structures below Syphon Drop
(including the works constructed pursuant to this section), the Sec
retary shall, within 90 days, take such necessary action 88 the
Secretary deems appropriate to complete transfer of title to the
requesting contractor, according to the contractor's respective in
terest unless the Secretary determines that such transfer would
impair any existing rights of other All American Canal contractors.
the rights or obligations of the United States, or would inhibit the
Secretary's ability to fulfill his responsibility under the Project Act
or other applicable law.

(e) AUTHORIZATION OF ApPROPRIATIONS.-
(1) No Federal funds are authorized to be ap,propriated to the

Secretary for construction of the works described in subsection
(a)(l) of this section.

(2) The Secretary is authorized to receive funds in advance
from one or more Participating Contractors pursuant to the
Contributed Funds Act of March 4. 1921 (41 Stat. 1401) under
terms and conditions acceptable to the Secretary in order to
carry out the Secretary's responsibilities under subsections (a).
(b), and (e) of this section.

SEC. 204. USE OF CONSERVED WATER.

(a) SECRI!.'TARIAL DETERMINATION.-The Secretary shall determine
the quantity of water conserved by the works and may revise such
determination at reasonable intervals based on such information as
the Secretary deems apfropriate. Such initial determination and
subsequent revision shal be made in consultation with the Califor
nia Contracto1'8.

(b) BENEFICIAL USE IN CAlJFORNIA.-
(1) The water identified in subsection (a) of this section shall

be made available, subject to the approval requirement estab
lished in section 203(cX3). for consumptive use by California
Contractors within their service areas according to their prior
ities under the Seven Parly Agreement.

(2) If the water identified in subsection (a) of this section is
used during the term of the funding agreements by (A) a
California Contractor other than a Participating Contractor, or
(B) by 8 Participating Contractor in an amount In excess of its
proportionate share as measured by the amount of its contrib
uted funds in relation to the total contributed funds, such
contractor shall reimburse the Participating Contractors for the
annualized amounts of their respective contributions which
funded the conservation of water 80 used, any added costs of
operation and maintenance as determined in section 203(b), and
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related mitigation costa under section 203(a)(2). Such reImburse
ment shall be based on the costs each Participating Contractor
incurs in contributing funds and its total contribution, and the
life of the works. .. ' .

.' '.
SEC. 205. IMPLEMENTATION.

The authorities contained in this title shall take effect upon
enactment and the Secretary is authorized to proceed with all
precoDStrodion activities. For a period not to exceed 15 months
thereafter. or such additional period as the Secretary and the
Imperial Irrigation District, the Coachella Valley Water District.
and the Metropolitan Water District of Southern California may
agree, the Secretary shall provide to the Imperial Irrigation District
the opportunity to become the sole Participating Contractor for the
works on the AU American Canal from Pilot Knob to Drop 4, and
assume all non-FederaJ obligations to finance the works. After the
expiration of the 15-month period Qr any extension thereto, the
Secretary is authorized to enter into agreements with the Qllifornia
Contractors as provided

o

in section 203(c) of this Act.'
.:,

SEC. %06. PROTECI10N OF EXISTING WATER USES.

As of the effective da~ or this Act, any action of the Secretary to
use, sell. grant. dispose, lease or provide rights-of-way across Federal
public domain lands located within the All .American Canal Service
Area shall include the following conditions: (1) those lands within
the boundary of the Imperial Irrigation District as of July 1, 1988, 88
shown in lmpedal Irrigation District Drawing 7534, excluding Fed
eral lands without a historr. of irrigation or other water using
purposes; (2) those lands Within the Imperial Irrigation District
Service Area as shown oil General Map of Imperial Irrigation
District dated January 1988 (Imperial Irrigation District No. 27F
0189) with a history of irrigation or other water using purposes; and
(3) those lands within the Coachella Valley Water District's
Improvement District No. 1 shall have a priority for irrigation or
other water using purposes over the lands benefiting from the action
of tho Secretary: ProvUkd, That rights to use water on lands having
such priority may be transferred for use on lands having a lower
priority ifsuch transfer does not deprive other lands with the higher
priority of Colorado River water that can be put to reasonable and
beneficial use.

S~C. 201. WATER CONSERVATION STUDY.

(a) PRErARATION AND '1'aANSMITl'AL.-Any agreement entered into
pumuant to section 203 between the Secretary and The Metropoli
tan Water District of Southern Q:difomia (hereafter referred to as
the "District") shaltrequire, prior to the initiation of construction
but in no case later than two years from the date of enactment of
this Act, the preparation and transmittal to the Secretary by the
District of a water conservation study as described in this section,
together with the conclusions and recommendations or the District.

(b) PuRPOSK.-The purpose of the study required br. this section
shall be the evaluation or various pricing options Within the Dis·
trict's service area, an estiniation of demand elasticity for each of
the principal categories of end use of water within the District's
service area, and the estimation of the quantity of water saved
under the various options evaluated.

'·;:,1
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(c) PRICING ALTERNATIVES.-Such study shall include a thorough
evaluation of aU the pricing alternatives, alone and in various
combinations, that could be employed by the District, including but
not limited to-

(1) recovery of all costs through water rates;
(2) seasonal rate differentials;
(3) dry year surcharges;
(4) increasing block rates; and
(5) marginal cost pricing.

(d) PUBLIO REVIEW AND CoMMENT.-Not less than 90 days prior to
its transmittal to the Secretary, the study, together with the Dis
trict's preliminary conclusions and recommendations' and all
supporting documentation, shall be available for public review and
comment, including the transcripts of public hearings which shall be
held during the course of the study. All significant comments, and
the District's response thereto, shall accompany the study transmit·
ted to the Secretary.

(e) LIMITATION ON INITIATION OF CoNSTRUCTION.-Prior to the
initiation of construction, the Secretary shall determine that the
requirements of this section have been satisfied. Nothing in this
section shall be deemed to authorize the Secretary to require the
implementation of any policies or recommendations contained in
the study. .

SEC. 208. SALTON SEA NATIONAL WILDLIFE REFUGE.

Within 90 days from the date of enactment of this title, the
Secretary is directed to prepare and submit a report to the Congress
which describes the current condition of habitat at the Salton Sea
National Wildlife Refuge, California. The report shall also-

(1) assess water quality conditions within the refuge~
(2) Identify actions which could be undertaken to improve

habitat at the refuge; .
(3) describe the status of wildlife, including waterfowl popu

lations, and how wildlife populations have fluctuated or other·
wise changed over the past ten years; and

(4) describe current and future water requirements of the
refuge, the availability of funds for water purchases, and steps
which may be necessary to acquire additional water supplies, if
needed.

SEC. 209. RELATION TO RECLAMATION LAW.

No contract Of agreement entered into pursuant to this title shall
be deemed to be a new or amended' contract for the purposes of
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section 203(a) of the Reclamation Reform Act of W82 (Public Law
97-293, 96 Stat. 1263).

Approved November 17, 1988.

LEGISLATIVE HlSTORY-S. 795:

HOUSE flEPOUTS: No. 100-78U (Comm. on Inwrior und InBulur Affuirll).
SENATJt~ REPOnTS: No. 100·47 ond No. 100-264 ( bot.h rrom SelecL Comm. on ludilll\

Affaln).
CONGRESSIONAl. UECORD:

Vol. J:I:IClllfi7): OllC. Jl), conHidurud und IIIlHll(ld SenllLo.
Vol. H14 (IIIKIH: Oct. :', 4, considered ond pllS8ed BouHe, umendud.

Oct. 19, Senate concurred in House 'amendment with un
Ilmundment.

Ocl. :m. House concurred In Senute umundment.
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(c) INTEREST.-Section 1008(b) of title X of division C of the 
Omnibus Consolidated and Emergency Supplemental Appropria
tions Act, 1999 (112 Stat. 2681-717; 113 Stat. 150lA-310) is amend
ed by striking paragraph (4). 

SEC. 207. Beginning in fiscal year 2000 and thereafter, any 
amounts provided for the Newlands Water Rights Fund for purchas
ing and retiring water rights in the Newlands Reclamation Project 
shall be non-reimbursable. 

SEC. 208. USE OF COLORADO-BIG THOMPSON PROJECT FACILI
TIES FOR NONPROJECT WATER. The Secretary of the Interior may 
enter into contracts with the city of Loveland, Colorado, or its 
Water and Power Department or any other agency, public utility, 
or enterprise of the city, providing for the use of facilities of the 
Colorado-Big Thompson Project, Colorado, under the Act of Feb
ruary 21, 1911 (43 U.S.C. 523), for

(1) the impounding, storage, and carriage of nonproject 
water originating on the eastern slope of the Rocky Mountains 
for domestic, municipal, industrial, and other beneficial pur
poses; and 

(2) the exchange of water originating on the eastern slope 
of the Rocky Mountains for the purposes specified in paragraph 
(1), using facilities associated with the Colorado-Big Thompson 
Project, Colorado. 
SEC. 209. AMENDMENT TO IRRIGATION PROJECT CONTRACT 

EXTENSION ACT OF 1998. (a) Section 2(a) of the Irrigation Project 
Contract Extension Act of 1998, Public Law 105-293, is amended 
by striking the date "December 31, 2000", and inserting in lieu 
thereof the date "December 31,2003"; and 

(b) Subsection 2(b) of the Irrigation Project Contract Extension 
Act of 1998, Public Law 105-293, is amended by

(1) striking the phrase "not to go beyond December 31, 
2001", and inserting in lieu thereof the phrase "not to go 
beyond December 31, 2003"; and 

(2) striking the phrase "terminates prior to December 31, 
2000", and inserting in lieu thereof "terminates prior to Decem
ber 31,2003". 
SEC. 210. Section 202 of division B, title I, chapter 2 of Public 

Law 106-246 is amended by adding at the end the following: 
"This section shall be effective through September 30, 2001.". 

SEC. 211. (a) Section 106 of the San Luis Rey Indian Water 
Rights Settlement Act (Public Law 100-675; 102 Stat. 4000 et 
seq.) is amended by adding at the end the following new subsection: 

"(f) REQUIREMENT To FURNISH WATER, POWER CAPACITY, AND 
ENERGY.-Notwithstanding any other provision of law, in order 
to fulfill the trust responsibility to the Bands, the Secretary, acting 
through the Commissioner of Reclamation, shall permanently fur
nish annually the following: 

"(1) WATER.-16,000 acre-feet of the water conserved by 
the works authorized by title II, for the benefit of the Bands 
and the local entities in accordance with the settlement agree
ment: Provided, That during construction of said works, the 
Indian Water Authority and the local entites shall receive 17 
percent of any water conserved by said works up to a maximum 
of 16,000 acre-feet per year. The Indian Water Authority and 
the local entities shall pay their proportionate share of such 
costs as are provided by section 203(b) of title II or are agreed 
to by them. 
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"(2) POWER CAPACITY AND ENERGY.-Beginning on the date
 
when conserved water from the works authorized by title II
 
first becomes available, power capacity and energy through
 
the Yuma Arizona Area Aggregate Power Managers (Yuma
 
Area Contractors), at no cost and at no further expense to
 
the United States, the Indian Water Authority, the Bands,
 
and the local entities, in amounts sufficient to convey the
 
water conserved pursuant to paragraph (1) from Lake Havasu
 
through the Colorado River Aqueduct and to the places of
 
use on the Bands' reservations or in the local entities' service
 
areas in accordance with the settlement agreement. The Sec

retary, through a coterminous exhibit to Bureau of Reclamation
 
Contract No. 6-CU-30-P1136, shall enter into an agreement
 
with the Yuma Area Contractors which shall provide for fur

nishing annually and permanently said power capacity and
 
energy by said Yuma Area Contractors at no cost and at no
 
further expense to the United States, the Indian Water Author

ity, the Bands, and the local entities. The Secretary shall
 
authorize the Yuma Area Contractors to utilize Federal project
 
use power provided for in Bureau of Reclamation Contracts
 
numbered 6-CU-30-P1136, 6-CU-30-P1137, and 6-CU-30

P1138 for the full range of purposes served by the Yuma
 
Area Contractors, including the purpose of supplying the power
 
capacity and energy to convey the conserved water referred
 
to in paragraph (1), for so long as the Yuma Area Contractors
 
meet their obligation to provide sufficient power capacity and
 
energy for the conveyance of said conserved water. If for any
 
reason the Yuma Area Contractors do not provide said power
 
capacity and energy for the conveyance of said conserved water,
 
then the Secretary shall furnish said power capacity and energy
 
annually and permanently at the lowest rate assigned to project
 
use power within the jurisdiction of the Bureau of Reclamation
 
in accordance with Exhibit E 'Project Use Power' of the Agree

ment between Water and Power Resources Service, Department
 
of the Interior, and Western Area Power Administration,
 
Department of Energy (March 26, 1980).".
 
(b) Title II of the San Luis Rey Indian Water Rights Settlement 

Act (Public Law 100-675; 102 Stat. 4000 et seq.) is amended by 
adding at the end the following new section: 

"SEC. 210. ANNUAL REPAYMENT INSTALLMENTS. 

"During the period of planning, design, and construction of 
the works and during the period that the Indian Water Authority 
and the local entities receive up to 16,000 acre-feet of the water 
conserved by the works, the annual repayment installments pro- . 
vided in section 102(b) of the Colorado River Basin Salinity Control 
Act (Public Law 93-320; 88 Stat. 268) shall continue to be non
reimbursable. Nothing in this section shall affect the national 
obligation set forth in section 10l(c) of such Act.". 

SEC. 212. (a) DEFINITIONs.-For the purpose of this section, 
the term

(1) "Secretary" means the Secretary of the Interior; 
(2) "Sly Park Unit" means the Sly Park Dam and Reservoir,
 

Camp Creek Diversion Dam and Tunnel, and conduits and
 
canals as authorized under the American River Act of October
 
14, 1949 (63 Stat. 853), including those used to convey, treat,
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nonreimbursable and collected until fully repaid pursuant to the 
‘‘Cleanup Program-Alternative Repayment Plan’’ and the ‘‘SJVDP-
Alternative Repayment Plan’’ described in the report entitled 
‘‘Repayment Report, Kesterson Reservoir Cleanup Program and San 
Joaquin Valley Drainage Program, February 1995’’, prepared by 
the Department of the Interior, Bureau of Reclamation. Any future 
obligations of funds by the United States relating to, or providing 
for, drainage service or drainage studies for the San Luis Unit 
shall be fully reimbursable by San Luis Unit beneficiaries of such 
service or studies pursuant to Federal reclamation law. 

SEC. 202. None of the funds appropriated or otherwise made 
available by this or any other Act may be used to pay the salaries 
and expenses of personnel to purchase or lease water in the Middle 
Rio Grande or the Carlsbad Projects in New Mexico unless said 
purchase or lease is in compliance with the purchase requirements 
of section 202 of Public Law 106–60. 

SEC. 203. (a) Section 1(a) of the Lower Colorado Water Supply 
Act (Public Law 99–655) is amended by adding at the end the 
following: ‘‘The Secretary is authorized to enter into an agreement 
or agreements with the city of Needles or the Imperial Irrigation 
District for the design and construction of the remaining stages 
of the Lower Colorado Water Supply Project on or after November 
1, 2004, and the Secretary shall ensure that any such agreement 
or agreements include provisions setting forth: (1) the responsibil
ities of the parties to the agreement for design and construction; 
(2) the locations of the remaining wells, discharge pipelines, and 
power transmission lines; (3) the remaining design capacity of up 
to 5,000 acre-feet per year which is the authorized capacity less 
the design capacity of the first stage constructed; (4) the procedures 
and requirements for approval and acceptance by the Secretary 
of the remaining stages, including approval of the quality of 
construction, measures to protect the public health and safety, 
and procedures for protection of such stages; (5) the rights, respon
sibilities, and liabilities of each party to the agreement; and (6) 
the term of the agreement.’’. 

(b) Section 2(b) of the Lower Colorado Water Supply Act (Public 
Law 99–655) is amended by adding at the end the following: ‘‘Sub
ject to the demand of such users along or adjacent to the Colorado 
River for Project water, the Secretary is further authorized to 
contract with additional persons or entities who hold Boulder 
Canyon Project Act section 5 contracts for municipal and industrial 
uses within the State of California for the use or benefit of Project 
water under such terms as the Secretary determines will benefit 
the interest of Project users along the Colorado River.’’. 

SEC. 204. Funds under this title for Drought Emergency Assist
ance shall be made available primarily for leasing of water for 
specified drought related purposes from willing lessors, in compli
ance with existing State laws and administered under State water 
priority allocation. Such leases may be entered into with an option 
to purchase: Provided, That such purchase is approved by the 
State in which the purchase takes place and the purchase does 
not cause economic harm within the State in which the purchase 
is made. 

SEC. 205. The Secretary of the Interior, acting through the 
Commissioner of the Bureau of Reclamation, is authorized to enter 
into grants, cooperative agreements, and other agreements with 
irrigation or water districts and States to fund up to 50 percent 
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United States Department of the Interior 
BUREAU OF RECLAMATION 

TAKE PRIDE'Lower Colorado Regional Office INAMERICA 
PO. Box 61470 

IN REPLY REFER TO; Boulder City, NY 89006-1470 

BCOO-4440 
WTR-4.00 JUN 05 2006 

Mr. Charles Hosken 
General Manager 
Imperial Irrigation District 
P.O. Box 937 
Imperial, California 92251-0937 

Subject: Letter Agreement for Temporary Re-regulation ofExcess Colorado River Flows 

Dear Mr. Hosken: 

This letter serves to document the agreement between the Imperial Irrigation District (lID) and 
the Bureau of Reclamation regarding the temporary re-regulation of certain Colorado River 
flows captured at Reclamation's request and conveyed to the Salton Sea for temporary storage. 
We appreciate your assistance in the capture and conveyance ofthis water, which would 
otherwise flow to the Northerly International BOWldary (NIB) with Mexico in excess of Treaty 
obligations. This Letter Agreement applies to the temporary re-regulation of Colorado River 
water to the extent requested by Reclamation and Wldertaken by lID to assist Reclamation during 
calendar years 2004, 2005, and 2006. 

Water from Colorado River system storage spilled or released for flood control purposes, or 
released to fill a water order but not then diverted by an entitlement holder, might otherwise flow 
to the NIB in excess of Treaty obligations. Historically, when possible, tIlis water has been 
subject to temporary re-regulation by Reclamation, for example when it has been captured and 
held in Senator Wash Reservoir. Operation of Senator Wash Reservoir has been restricted due to 
dam safety concerns. 

The purpose of temporary re-regulation is to permit the maximum amoWlt of water from the 
Colorado River system to be put to beneficial use within the United States. Temporary 
re-regulation is consistent with Reclamation's goal of meeting but not exceeding Treaty 
obligations, and is consistent with the U.S. Supreme Court Decree in Arizona v. California, the 
2003 Colorado River Water Delivery Agreement (CRWDA), the Inadvertent Overrun & Payback 
Policy (IOPP), and the Interim Surplus Guidelines (ISG). Temporary re-regulation provides 
Reclamation with critical flexibility in river management. The temporary re-regulation of river 
flow that otherwise would flow to the NIB in excess of Treaty obligations may be effected at the 
request ofReclamation, but only in the event the water cannot otherwise be stored by 
Reclamation works or diverted by an entitlement holder in satisfaction of an existing entitlement. 
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In the ,latter part of 2004 and the early part of2005, in response to heavy rainfall occurring in a 
watershed that is tributary to the lower Colorado River, Reclamation released water from Lake 
Havasu to protect the integrity of Parker Dam. Also, as a result of these rainstorms, water 
ordered by entitlement holders and released from Hoover Dam was not diverted. In an effort to 
prevent these releases from being lost to beneficial use within the United States as excess flows 
to the NIB, and in light of the current storage capacity limitation at Senator Wash Reservoir, 
Reclamation requested that IID capture a portion of this water and convey it to the Salton Sea. 
IID accommodated such requests from Reclamation in 2004 and 2005. Reclamation anticipates 
the possible need for additional temporary re-regulation of Colorado River water with the 
assistance ofIID in 2006. 

This Letter Agreement sets forth the understanding between Reclamation and IID relating to the 
temporary re-regulation of Colorado River water and the capture, conveyance, and temporary 
storage of this water by lID in 2004,2005, and 2006. The parties hereto agree as follows: 

1. Capture and Conveyance of Water Subject to Temporary Re-Regulation. 

1.1 The quantity of Colorado River water temporarily re-regulated by Reclamation and 
captured, conveyed, and temporarily stored by IID at the request ofReclamation in 2004 was 
15,880 acre-feet, stated as a consumptive use amount at Imperial Dam, Station 60, measured as 
flows at Station 1117. IID conveyed this water to the Salton Sea in 2004. 

1.2 The quantity of Colorado River water temporarily re-regulated by Reclamation and 
captured, conveyed, and temporarily stored by lID at the request ofReclamation in 2005 was 
21,476 acre-feet, stated as a consumptive use amount at Imperial Dam, Station 60, measured as 
flows at Station 1117. IID conveyed this water to the Salton Sea in 2005. 

1.3 IID may elect to capture additional Colorado River water in 2006 and convey it to 
the Salton Sea after a specific request from Reclamation to assist in the temporary re-regulation 
of Colorado River water which might otherwise flow to the NIB in excess of Treaty obligations. 

1.4 IID will compile and maintain complete and accurate records of the amount of water 
captured at Imperial Dam at Reclamation's request for purposes of temporary re-regulation in 
2004, 2005, and 2006. These records will indicate, on a daily and monthly basis, the amount of 
water captured by IID at Imperial Dam, Station 60, measured as flows at Station 1117. 

2. Accounting Procedures for Water Subject to Temporary Re-Regulation. 

2.1 Reclamation, in its Decree accounting for 2004, 2005, and 2006, will reflect the 
temporary re-regulation by Reclamation of the Colorado River water subject to this Letter 
Agreement in a new category entitled "Water Subject to Temporary Re-regulation" and will 
identify the quantity of re-regulated water temporarily stored in the Salton Sea. 

2.1.1 Reclamation will not reflect lID's capture, conveyance, or temporary storage of 
the re-regulated water as a diversion or consumptive use by IID. 
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, 2.1.2 Reclamation will not account for the re-regulated water as part of the State of 
California's consumptive use for that year under the AnnUal Operating Plan for the Colorado 
River System Reservoirs (AOP) or as a consumptive use under lID's Colorado River water 
delivery contract with the Department of the Interior. 

2.1.3 Reclamation will not take the re-regulated water into account in determining 
water order approvals, or in detennining overruns under the IOPP, or in applying the ISG. 
Under no circumstance will IID's capture, conveyance, or temporary storage of the re-regulated 
water cause IID to incur or have an overrun, or cause IID to have to repay an overrun under the 
IOPP. 

2.2 The Colorado River water temporarily re-regulated by ReclamationthrooghUD2-s-
assistance in 2004 will be fully restored to Lake Mead as provided herein before or during the 
year following the publication of the Decree Accounting Report which reflects Water Subject to 
Temporary Re-regulation captured in 2004. Water re-regulated in 2005, will be fully restored to 
Lake Mead before or during the year following the publication of the Decree Accounting Report 
that reflects Water Subject to Temporary Re-regulation captured in 2005. Water re-regulated in 
2006 will be fully restored to Lake Mead before or during the year following the publication of 
the Decree Accounting Report that reflects Water Subject to Temporary Re-regulation captured 
in 2006. 

2.2.1 In any year that Water Subject to Temporary Re-regulation is being restored to 
Lake Mead, and in accordance with various California agreements, lID will engage in fallowing 
or other means of extraordinary conservation that will leave Colorado River water in the 
Colorado River available for transfer to the San Diego County Water Authority (SDCWA). 

2.2.2 Reclamation's Decree accounting for lID will reflect diversion and 
consumptive use of the water being restored to the Colorado River in the same manner that 
Reclamation accounts for satisfaction of the mitigation requirement in Exhibit B, column 7 of the 
CRWDA, when re-regulation water is not involved. Reclamation will then reflect a 
corresponding reduction in the outstanding volume of re-regulation water temporarily stored in 
the Salton Sea until exhausted. 

2.2.3 IID's consumptive use of water in a year in which water is being restored to the 
Colorado River will be subject to the normal Decree accounting procedures applicable to 
consumptive use, including application of the CRWDA, the IOPP, the ISG, and the AOP. 

2.2.4 The Decree accounting for each such year in which water is being restored to 
the Colorado River will reflect a commensurate reduction in the cumulative quantity of water 
temporarily stored in the Salton Sea and remaining subject to temporary re-regulation. 

2.3 lID's assistance to Reclamation in the temporary re-regulation of Colorado River 
water is an act ofextraordinary conservation that prevents water from being lost to beneficial use 
within the United States and ultimately results in substantial increased supplies in Lake Mead. 

2.3.1 In consideration for the above benefit, Reclamation will, in the year of IID's 
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choos~g, credit IID with an amount equal to 25 percent of the amount of re-regulated water 
captured as a prior satisfaction ofa portion of IID' s payback requirements under Exhibit C of 
the CRWDA. 

2.3.2 IID shall not be required to conserve additional Colorado River water or to 
substitute non-Colorado River water in an amount equal to 25 percent of the amount of 
re-regulated water captured by IID to satisfy its Exhibit C payback obligation for the year in 
which this credit is applied. 

3. Payment by the United States. 

3.1 Subject to appropriations, the United States will pay IID for IID's reasonable 
incremental costs of capturing and conveying the re-regulated Colorado River water to the Salton 
Sea during calendar years 2004, 2005, and 2006. Reclamation will reimburse IID for said 
reasonable incremental costs pursuant to the operating agreement for Imperial Dam facilities, 
dated March 21, 1983, among lID, the remaining Imperial Dam Water Users, and Reclamation. 

3.1.1 lID and the United States have quantified these costs to date as $28,415.07. 

3.1.2 IID will compile and maintain complete and accurate records of the 
reasonable incremental costs IID incurred during calendar year 2004 and 2005 and those 
reasonable incremental costs that lID incurs during calendar year 2006 in capturing and 
conveying to the Salton Sea the Colorado River water subject to temporary re-regulation under 
the terms of this Letter Agreement. 

3.1.3 Prior to United States payment to IID of the reasonable incremental costs, lID 
will provide an itemized statement to the United States reflecting all charges. 

3.2 Subject to appropriations, the United States further agrees to pay lID an additional 
amount not to exceed $137,476.50 to compensate IID for actual liability costs incurred by IID in 
October and November of 2004 in connection with the conveyance of water subject to temporary 
re-regulation, as supported by an itemized statement to the United States reflecting payments to 
entities or individuals damaged or injured by the October or November 2004 conveyance by lID. 

4. Liability. 

4.1 lID hereby releases and agrees that it will indemnify and hold hamlless the 
United States and its officers, agents, employees, and successors or assigns, from every claim for 
damages to persons or property, direct or indirect, and ofwhatever nature, arising by reason of 
the capture and conveyance by lID of Colorado River Water Subject to Temporary Re-regulation 
by Reclamation under this Letter Agreement. 

4.2 The United States shall be liable only for negligence on the part of its officers and 
employees in accordance with the Federal Tort Claims Act, as amended. 
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5. ~ of This Letter Agreement. This Letter Agreement becomes effective upon the date of its 
execution by IID and will remain in effect until all terms and conditions are satisfied. 

If the above provisions meet with your approval, please indicate your concurrence by signing 
and dating this Letter Agreement in the space provided below and having your signature attested. 
Please return a signed original of this letter to this office at the above address. Ifyou have any 
questions or comments concerning this matter, please contact Ms. Ruth Thayer in writing or by 
telephone at 702-293-8426. 

Sincerely, 

Robert W. Johnson 
Regional Director 

In Duplicate 

I concur with the provisions of this Letter Agreement 

By: ~J tkk 
IID General Manager 

AtteSI:~d~ 
cc:	 Mr. Gerald R. Zimmerman 

Executive Director 
Colorado River Board of California 
770 Fairmont Avenue, Suite 100 
Glendale, California 91203-1035 





United States Department of the Interior
BUREAU OF RECLAMATION

TAKE PRI
Lower Colorado Regional Office INAMERI

PO. Box 61470

IN REPLY REFER TO Boulder City, NV 89006-1470

BCOO-4440 JUN 0 5 2006
WTR-4.00

Mr. Jeffrey Kightlinger
General Manager
The Metropolitan Water District
Of Southern California

700 North Alameda Street
Los Angeles CA 90012-2944

Subject: Letter Agreement for Temporary Re-regulation of Excess Colorado River Flows

Dear Mr. Kightlinger:

This letter serves to document the agreement between The Metropolitan Water District of
Southern California (MWD) and the Bureau of Reclamation regarding the temporary
re-regulation of certain Colorado River flows captured at Reclamation's request and conveyed to
MWD's storage facilities for temporary storage. We appreciate your assistance in the capture
and conveyance of this water, which would otherwise flow to the Northerly International
Boundary (NIB) with Mexico in excess of Treaty obligations. This Letter Agreement applies to
the temporary re-regulation of Colorado River water to the extent requested by Reclamation and
undertaken by MWD to assist Reclamation during calendar years 2005 and 2006.

Water from Colorado River system storage spilled or released for flood control purposes, or
released to fill a water order but not then diverted by an entitlement holder, might otherwise flow
to the NIB in excess of Treaty obligations. Historically, when possible, this water has been
subject to temporary re-regulation by Reclamation, for example when it has been captured and
held in Senator Wash Reservoir. Operation of Senator Wash Reservoir has been restricted due to
dam safety concerns.

The purpose of temporary re-regulation is to permit the maximum amount of water from the
Colorado River system to be put to beneficial use within the United States. Temporary
re-regulation is consistent with Reclamation's goal ofmeeting but not exceeding Treaty
obligations, and is consistent with the U.S. Supreme Court Decree in Arizona v. California, the
2003 Colorado River Water Delivery Agreement (CRWDA), the Inadvertent Overrun & Payback
Policy (IOPP), and the Interim Surplus Guidelines (ISG). Temporary re-regulation provides
Reclamation with critical flexibility in river management. The temporary re-regulation of river
flow that otherwise would flow to the NIB in excess of Treaty obligations may be effected at the
request of Reclamation, but only in the event the water cannot otherwise be stored by
Reclamation works or diverted by an entitlement holder in satisfaction of an existing entitlement.
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In the early part of2005, in response to heavy rainfall occurring in a watershed that is tributary 
to the lower Colorado River, Reclamation released water from Lake Havasu to protect the 
integrity of Parker Dam. Also, as a result of these rainstorms, water ordered by entitlement 
holders and released from Hoover Dam was not diverted. In an effort to prevent these releases 
from being lost to beneficial use within the United States as excess flows to the NIB, and in light 
of the current storage capacity limitation at Senator Wash Reservoir, Reclamation requested that 
MWD capture a portion of this water and convey it to MWD storage facilities. MWD 
accommodated such a request from Reclamation in 2005 and increased its pumping level beyond 
what was originally planned and scheduled with Reclamation. Reclamation anticipates the 
possible need for additional temporary re-regulation ofColorado River water with the assistance 
of MWD in 2006. 

This Letter Agreement sets forth the understanding between Reclamation and MWD relating to 
the temporary re-regulation of Colorado River water and the capture, conveyance, and temporary 
storage of this water by MWD in 2005 and 2006. The parties hereto agree as follows: 

1. Capture and Conveyance of Water Subject to Temporary Re-Regulation. 

1.1 The quantity of Colorado River water temporarily re-regulated by Reclamation and 
captured, conveyed, and temporarily stored by MWD at the request ofReclamation in 2005 was 
21,649 acre-feet, stated as a consumptive use amount, as pumped and measured at Whitsett 
Intake Pumping Plant. MWD conveyed this water to MWD's storage facilities in 2005. 

1.2 MWD may elect to capture additional Colorado River water in 2006 and convey it to 
MWD storage facilities after a specific request from Reclamation to assist in the temporary 
re-regulation of Colorado River water which might otherwise flow to the NIB in excess of Treaty 
obligations. 

1.3 MWD will compile and maintain complete and accurate records of the amount of 
water captured from Lake Havasu at Reclamation's request for purposes of temporary re
regulation in 2005 and 2006. These records will indicate, on a daily and monthly basis, the 
amount ofwater captured by MWD from Lake Havasu, stated as a consumptive use amount as 
pumped and measured at Whitsett Intake Pumping Plant. 

2. Accounting Procedures for Water Subject to Temporary Re-Regulation. 

2.1 Reclamation, in its Decree accounting for 2005 and 2006, will reflect the temporary 
re-regulation by Reclamation of the Colorado River water subject to this Letter Agreement in a 
new category entitled "'Water Subject to Temporary Re-regulation" and will identify the quantity 
ofre-regulated water temporarily stored in MWD's facilities. 

2.1.1 Reclamation will not reflect MWD's capture, conveyance, or temporary storage 
of the re-regulated water as a diversion or consumptive use by MWD. 
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2.1.2 Reclamation will not account for the re-regulated water as part of the State of 
California's consumptive use for that year under the Annual Operating Plan for the Colorado 
River System Reservoirs (AOP) or as a consumptive use under MWD's Colorado River water 
delivery contracts with the Department of the Interior. 

2.1.3 Reclamation will not take the re-regulated water into account in determining 
water order approvals, or in determining overruns under the IOPP, or in applying the ISO. 
Under no circumstance will MWD's capture, conveyance, or temporary storage of the 
re-regulated water cause MWD to incur or have an overrun, or cause MWD to have to repay an 
overrun under the IOPP. 

2.2 The Colorado River water temporarily re-regulated by Reclamation through MWfYs 
assistance in 2005 will be fully restored to Lake Mead as provided herein before or during the 
year following the publication of the Decree Accounting Report which reflects Water Subject to 
Temporary Re-regulation captured in 2005. Water re-regulated in 2006 will be fully restored to 
Lake Mead before or during the year following the publication of the Decree Accounting Report 
which reflects Water Subject to Temporary Re-regulation captured in 2006. 

2.2.1 Water Subject to Temporary Re-regulation will be fully restored to Lake Mead 
by satisfying MWD's approved water order first from Colorado River water subject to re
regulation and temporarily stored in MWD's facilities until that supply is fully exhausted, and 
then from Colorado River water delivered to the Whitsett Intake Pumping Plant. 

2.2.2 Reclamation's Decree accounting will reflect a diversion and consumptive use 
of Colorado River water by MWD under its entitlement for both the water subject to temporary 
re-regulation and the water delivered to the Whitsett Intake Pumping Plant in separate categories. 

2.2.3 MWD's consumptive use of the re-regulated water as part of its entitlement in 
that year will be subject to the normal accounting procedures applicable to consumptive use, 
including application of the CRWDA, the IOPP, the ISG, and the AOP. 

2.2.4 The Decree accounting for each such year will reflect a commensurate 
reduction in the cumulative quantity of water remaining subject to temporary re-regulation. 

2.3 MWD's assistance to Reclamation in the temporary re-regulation of Colorado River 
water is an act of extraordinary conservation that prevents water from being lost to beneficial use 
within the United States and ultimately results in substantial increased supplies in Lake Mead. 

2.3.1 In consideration for the above benefit, Reclamation will, in the year ofMWD's 
choosing, credit MWD with an amount equal to 25 percent of the amount of re-regulated water 
captured as a prior satisfaction of a portion of MWD's payback requirements under Exhibit C of 
theCRWDA. 
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2.3.2 MWD shall not be required to conserve additional Colorado River water or to 
substitute non-Colorado River water in an amount equal to 25 percent of the amount of 
re-regulated water captured by MWD to satisfy its Exhibit C payback obligation in the year in 
which this credit is applied. 

3. Payment by the United States. 

3.1 Subject to appropriations, the United States will pay MWD for MWD's reasonable 
incremental costs of capturing and conveying the re-regulated water to MWD's storage facilities 
during calendar years 2005 and 2006. Reclamation will reimburse MWD for said reasonable 
incremental costs, which have been identified at this time as those direct and indirect costs 
associated with operating eight pumps at its Colorado River Aqueduct pumping plants. 

3.1.1 MWD and the United States have quantified these costs to date as $0.00. 

3.1.2 MWD will compile and maintain complete and accurate records of the 
reasonable incremental costs MWD incurred during calendar year 2005 and those reasonable 
incremental costs that MWD incurs during calendar year 2006 in capturing and conveying to 
MWD storage facilities Colorado River water subject to temporary re-regulation under the terms 
of this Letter Agreement. 

3.1.3 Prior to United States payment to MWD of the reasonable incremental costs, 
MWD will provide an itemized statement to the United States reflecting all charges. 

4. Liability. 

4.1 MWD hereby releases and agrees that it will indemnify and hold harmless the 
United States and its officers, agents, employees, and successors or assigns, from every claim for 
damages to persons or property, direct or indirect, and of whatever nature, arising by reason of 
the capture and conveyance by MWD of Colorado River Water Subject to Temporary 
Re-regulation by Reclamation under this Letter Agreement. 

4.2 The United States shall be liable only for negligence on the part of its officers and 
employees in accordance with the Federal Tort Claims Act, as amended. 

5. Term of This Letter Agreement. TillS Letter Agreement becomes effective upon the date of 
its execution by MWD and will remain in effect until all terms and conditions are satisfied. 

If the above provisions meet with your approval, please indicate your concurrence by signing 
and dating this Letter Agreement in the space provided below and having your signature 
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attested. Please return a signed original of this letter to this office at the above address. If you 
have any questions or comments concerning this matter, please contact Ms. Ruth Thayer in 
writing or by telephone at 702-293-8426. 

Sincerely, 

Robert W. Johnson 
Regional Director 

In Duplicate 

I concur with the provisions of this Letter Agreement 

By: 
M Date 

Attest: (
t~r4/,~!J!/A..L.J~-

cc: Mr~rald R. Zimmerman 
Executive Director
 
Colorado River Board of California
 
770 Fairmont Avenue, Suite 100
 
Glendale, California 91203-1035
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Tahoe Basin (to be developed in conjunction with the 
Tahoe Regional Planning Agency), the Carson Range 
in Douglas and Washoe Counties and Carson City in 
the State, and the Spring Mountains in the State, 
that are— 

‘‘(I) subject to approval by the Secretary; and 
‘‘(II) not more than 10 years in duration;’’; 

and 
(B) by inserting after subparagraph (C) the following: 
‘‘(D) TRANSFER REQUIREMENT.—Subject to such terms 

and conditions as the Secretary may prescribe, and notwith
standing any other provision of law— 

‘‘(i) for amounts that have been authorized for 
expenditure under subparagraph (A)(iv) but not trans
ferred as of the date of enactment of this subparagraph, 
the Secretary shall, not later than 60 days after a 
request for funds from the applicable unit of local 
government or regional governmental entity, transfer 
to the applicable unit of local government or regional 
governmental entity the amount authorized for the 
expenditure; and 

‘‘(ii) for expenditures authorized under subpara
graph (A)(iv) that are approved by the Secretary, the 
Secretary shall, not later than 60 days after a request 
for funds from the applicable unit of local government 
or regional governmental entity, transfer to the 
applicable unit of local government or regional govern
mental entity the amount approved for expenditure.’’; 
and 

(2) by adding at the end the following: 
‘‘(4) LIMITATION FOR WASHOE COUNTY.—Until December 31, 

2011, Washoe County shall be eligible to nominate for expendi
ture amounts to acquire land (not to exceed 250 acres) and 
develop 1 regional park and natural area.’’. 

Subtitle I—Amendments to the Lincoln 
County Conservation, Recreation, and 
Development Act of 2004 

SEC. 391. DISPOSITION OF PROCEEDS. 

Section 103(b)(2) of the Lincoln County Conservation, Recre
ation, and Development Act of 2004 (Public Law 108–424; 118 
Stat. 2405) is amended by inserting ‘‘education, planning,’’ after 
‘‘social services,’’. 

Subtitle J—All American Canal Projects 
SEC. 395. ALL AMERICAN CANAL LINING PROJECT. 

(a) DUTIES OF THE SECRETARY.—Notwithstanding any other 
provision of law, upon the date of enactment of this Act, the Sec
retary shall, without delay, carry out the All American Canal Lining 
Project identified— 

(1) as the preferred alternative in the record of decision 
for that project, dated July 29, 1994; and 
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(2) in the allocation agreement allocating water from the 
All American Canal Lining Project, entered into as of October 
10, 2003. 
(b) DUTIES OF COMMISSIONER OF RECLAMATION.— 

(1) IN GENERAL.—Subject to paragraph (2), if a State con
ducts a review or study of the implications of the All American 
Canal Lining Project as carried out under subsection (a), upon 
request from the Governor of the State, the Commissioner 
of Reclamation shall cooperate with the State, to the extent 
practicable, in carrying out the review or study. 

(2) RESTRICTION OF DELAY.—A review or study conducted 
by a State under paragraph (1) shall not delay the carrying 
out by the Secretary of the All American Canal Lining Project. 

SEC. 396. REGULATED STORAGE WATER FACILITY. 

(a) CONSTRUCTION, OPERATION, AND MAINTENANCE OF 
FACILITY.—Notwithstanding any other provision of law, upon the 
date of enactment of this Act, the Secretary shall, without delay, 
pursuant to the Act of January 1, 1927 (44 Stat. 1010, chapter 
47) (commonly known as the ‘‘River and Harbor Act of 1927’’), 
as amended, design and provide for the construction, operation, 
and maintenance of a regulated water storage facility (including 
all incidental works that are reasonably necessary to operate the 
storage facility) to provide additional storage capacity to reduce 
nonstorable flows on the Colorado River below Parker Dam. 

(b) LOCATION OF FACILITY.—The storage facility (including all 
incidental works) described in subsection (a) shall be located at 
or near the All American Canal. 
SEC. 397. APPLICATION OF LAW. Mexico. 

The Treaty between the United States of America and Mexico 
relating to the utilization of waters of the Colorado and Tijuana 
Rivers and of the Rio Grande, and supplementary protocol signed 
November 14, 1944, signed at Washington February 3, 1944 (59 
Stat. 1219) is the exclusive authority for identifying, considering, 
analyzing, or addressing impacts occurring outside the boundary 
of the United States of works constructed, acquired, or used within 
the territorial limits of the United States. 

TITLE IV—OTHER PROVISIONS 
SEC. 401. TOBACCO PERSONAL USE QUANTITY EXCEPTION TO NOT 

APPLY TO DELIVERY SALES. 

(a) DEFINITIONS.—Section 801 of the Tariff Act of 1930 (19 
U.S.C. 1681) is amended by adding at the end the following: 

‘‘(3) DELIVERY SALE.—The term ‘delivery sale’ means any 
sale of cigarettes or a smokeless tobacco product to a consumer 
if— 

‘‘(A) the consumer submits the order for such sale 
by means of a telephone or other method of voice trans
mission, the mail, or the Internet or other online service, 
or the seller is otherwise not in the physical presence 
of the buyer when the request for purchase or order is 
made; or 

‘‘(B) the cigarettes or smokeless tobacco product is 
delivered by use of a common carrier, private delivery 
service, or the mail, or the seller is not in the physical 



 

 
  

Contract No. 02-XX-30-W0406 

1 STORAGE AND INTERSTATE RELEASE 
2 AGREEMENT 
3 
4 among 
5 
6 The United States of America, acting through the Secretary of the Interior; the Arizona 
7 Water Banking Authority; the Southern Nevada Water Authority; and the Colorado River 
8 Commission of Nevada 
9 

10 WITNESSETH, THAT: 
11 
12 Recitals 
13 
14 A. The Secretary of the United States Department of the Interior (Secretary) in 43 
15 CFR 414.3(c) authorized the United States Bureau of Reclamation, Lower Colorado 
16 Region, to execute and administer this Storage and Interstate Release Agreement 
17 (Agreement) on behalf of the United States.  References to the Secretary in this 
18 Agreement includethe UnitedStatesBureauofReclamation, Lower Colorado Region. 
19 
20 B. The Arizona Water Banking Authority (AWBA) is expressly authorized byA.R.S. § 45
21 2401 et seq. to enter into Storage and Interstate Release Agreements and develop 
22 Intentionally Created Unused Apportionment (ICUA). 43 CFR 414.2(1). 
23 
24 C. The Southern Nevada Water Authority (SNWA)is a Nevada joint powers agency and 
25 political subdivision of the State of Nevada, created by agreement dated July 25, 
26 1991, as amended November 17, 1994, and January 1, 1996, pursuant to N.R.S. 
27 §§ 277.074 and 277.120. SNWA is authorized by N.R.S. § 538.186 to enter into this 
28 Agreement and,pursuant to its contract issued under section 5 of the Boulder Canyon 
29 Project Act of 1928, SNWA has the right to divert ICUA released by the Secretary for 
30 use within the State of Nevada pursuant to Article II(B)(6) of the Decree in Arizona v. 
31 California, 376 U.S. 340, 343 (1964). 
32 
33 D. The Colorado River Commission of the State of Nevada (CRCN) is anagencyof the 
34 State of Nevada,authorized generally by N.R.S.§§ 538.041 through538.251.  CRCN 
35 is authorized byN.R.S.§ 538.186 to enter into this Agreement.  CRCN, in furtherance 
36 of the State of Nevada’s responsibility to promote the health and welfare of its people 
37 in Colorado River matters, enters into this Agreement to facilitate the banking of 
38 Colorado River water, the creation of Long-term Storage Credits and the 
39 establishment and maintenance of a Long-term Storage Account for SNWA. 
40 
41 E. On July 3,2001,AWBA, SNWA,and CRCN entered into an Agreement for Interstate 
42 Water Banking for the purposeofcreating aprogramof interstate banking of Colorado 
43 River water in Arizona for the benefit of SNWA. Under this program, AWBA will 
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acquire and store mainstream Colorado River water in Arizona, creating Long-term 
Storage Credits to be held for SNWA in an account established with ADWR, and at 
a later date recover the Long-term StorageCreditsand exchange the recovered water 
with Colorado River water users in Arizona to develop ICUA. 

F.	 The Boulder Canyon Project Act and Article II(B)(6) of the  Decree, taken together, 
authorize the Secretary to release unused Arizona apportionment for use in Nevada. 
Pursuant to such authority and for the purpose of increasing the efficiency, flexibility, 
and certaintyof Colorado River management and thereby helping satisfy the regional 
water demands that exist in the area served by SNWA, the Secretary promulgated 
regulations (43 CFR Part 414) to establish a procedural framework for facilitating 
interstate off-stream banking transactions, including a commitment by the Secretary 
to release ICUA as a part of such transactions, consistent with those regulations. 

G.	 ICUA released under this Agreement will provide SNWA with a supplemental water 
supply that is critical to the economy, health and safety of the area served by SNWA 
pending the development of other long-term sources of water supply. 

NOW THEREFORE, in consideration of the mutual covenants herein contained, the 
Secretary, AWBA, SNWA, and CRCN hereby agree as follows: 

Article 1
 
Definitions and Term
 

1.1	 Definitions. The following termsshallhave the meaning definedhere.  All defined terms 
shall be identified by initial letter capitalization. 

1.1.1	 “ADWR” shall mean the Arizona Department of Water Resources. 

1.1.2	 “Agreement” shall mean this Storage and Interstate Release Agreement. 

1.1.3	 “Agreement for DevelopmentofIntentionallyCreatedUnusedApportionment” 
shall mean that agreement between AWBA and the Central Arizona Water 
Conservation District dated December 18, 2002. 

1.1.4	 “Agreement for Interstate Water Banking” shall mean thatagreement among 
AWBA, SNWA and CRCN dated July 3, 2001. 

1.1.5	 “AWBA” shall mean the Arizona Water Banking Authority. 

1.1.6	 “AWBA Planof Operation” shall meanthe planbywhichAWBA shall operate 
during the Year as defined in A.R.S. § 45-2456. 
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1.1.7	 “Basin States” shall mean the Colorado River Basin States of Arizona, 
California, Colorado, Nevada, New Mexico, Wyoming, and Utah. 

1.1.8	 “CAP” shall meanthe CentralArizona Project, as authorized by the Colorado 
River Basin Project Act, 43 U.S.C. § 1501 et seq. 

1.1.9	 “CAWCD” shall mean the Central Arizona Water Conservation District. 

1.1.10	 “CRCN” shall mean the Colorado River Commission of Nevada. 

1.1.11	 “Decree” shall meanthe Decreeenteredbythe United States Supreme Court 
in Arizona v. California, 376 U.S.340 (1964), as supplemented oramended. 

1.1.12	 “Entitlement Holder” shall meana holder ofanauthorizationto beneficiallyuse 
Colorado River water pursuant to (i) the Decree; (ii)a water deliverycontract 
with the United States through the Secretary; or (iii) a reservation of water 
from the Secretary. 

1.1.13	 “ICUA” shall mean Intentionally Created Unused Apportionment as that term 
is defined in 43 CFR 414. 

1.1.14	 “Long-term Storage Credit” shall meanLong-term Storage Credit as defined 
in A.R.S. § 45-802.01. 

1.1.15	 “SNWA” shall mean the Southern Nevada Water Authority. 

1.1.16	 “SNWA Interstate Account” shall mean the Long-term Storage Credit Sub
account established byAWBA with ADWR under the termsofthisAgreement 
and the Agreement for Interstate Water Banking. 

1.1.17	 “Storage Facility” or “Storage Facilities” shall meananUnderground Storage 
Facility or a Groundwater Savings Facility as those terms are defined in 
A.R.S. § 45-802.01. “Storage facilities” do not presently include facilities 
constructed or financed by the United States. 

1.1.18	 “Water Stored “ means the amount of Long-term Storage Credits properly 
credited to the SNWA Interstate Account under applicable Arizona law and 
the Agreement for Interstate Water Banking.  The amount of “Water Stored” 
under this agreementwill always be less thanthe amount of water diverted for 
storage. 

1.1.19	 “Year” shall mean calendar year. 
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1.2	 Term of the Agreement 

This Agreement shall commence on the date of execution by all parties and shall 
continue until June 1, 2050, or until termination of the Agreement for Interstate Water 
Banking, whichever is sooner. 

Article 2
 
Water Available for Storage
 

2.1	 Colorado River water available for storage for purposes of this Agreement shall be 
within either (i) the State of Arizona’s basic or surplus apportionment, apportioned to 
the State of Arizona under Articles II(B)(1) or II(B)(2) of the Decree; or (ii) the State of 
Nevada’s unused basic or surplus apportionment, apportioned to the State of Nevada 
under Articles II(B)(1) and II(B)(2) of the Decree and released to the State of Arizona 
under Article II(B)(6) of the Decree. 

2.2	 Colorado River water apportioned to the State of Nevada under Articles II(B)(1) and 
II(B)(2) of the Decree may be used for storage in the State of Arizona under this 
Agreement in accordance with 43 CFR 414.3(a)(3) only if the following conditions are 
met: 

2.2.1	 The Secretaryhas decided thatsuchunused Nevada apportionment shall be 
released for Consumptive Use within Arizona under Article II(B)(6) of the 
Decree. 

2.2.2	 The AWBA has agreed that it will accept delivery of such water and store it 
for the benefit of SNWA in accordance with the terms of the Agreement for 
Interstate Water Banking. 

2.3	 Before any water is diverted from the Colorado River for storage under this 
Agreement, itshall firstbe offered to all Entitlement Holders withinArizona fordiversion 
within theirentitlements for purposes other than interstate transactions as provided in 
43 CFR 414.3(a)(2). 

2.4	 The water available for storage shall be diverted from the Colorado River and 
delivered to Storage Facilities byCAWCD, utilizing CAP facilities constructed by the 
United States. 

Article 3
 
Storage Facilities and Accrual of Long-term Storage Credits
 

3.1	 AWBA shall store water for the benefit of SNWA pursuant to the Agreement for 
Interstate Water Banking. All water shall be stored within the State of Arizona in the 
Storage Facilities for which AWBA has or then has storage agreements. 43 
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CFR 414.3(a)(1). A listing of the potentialStorage Facilities to be utilized is provided 
in the AWBA storage facilities inventory dated March 1, 1997.  Additional storage 
facilities maybe needed for Arizona use.  If such facilities are permitted by ADWR and 
developed byArizona entities, and if AWBA chooses to use those Storage Facilities 
for interstate banking, AWBA shall update the 1997 Facility Inventoryto include those 
additional facilities. If the 1997 Facility Inventoryis updated,unused storage capacity 
at those additional facilities may be used for interstate water banking. 

3.2	 The Storage Facilities utilized in each Year shall be identified in the AWBA Plan of 
Operation. 

3.2.1	 The AWBA Plan of Operation may be modified in accordance with A.R.S. 
§ 45-2456 subject to the provisions of the Agreement for Interstate Water 
Banking. 

3.2.2	 AWBA shall notify the Secretary in writing of any change in the AWBA Plan 
of Operation that may affect the amount or location of water to be stored 
under the Agreement for Interstate Water Banking. 

3.3	 AWBA shall establish a Long-term Storage Sub-Account with ADWR entitled the 
“SNWA Interstate Account.”  AWBA shall manage the SNWA Interstate Account so as 
to accommodate the storage and recovery of water for the benefit of SNWA in the 
manner provided in this Agreement and the Agreement for Interstate Water Banking. 
AWBA shall ensure that ADWR timely and properly credits or debits the SNWA 
Interstate Account with the correct number of Long-term Storage Credits under 
applicable Arizona law for eachYear. AWBA shall ensure that the Year-end balance 
of Long-term Storage Credits in the SNWA Interstate Account is correct. 

3.3.1	 Exceptasprovided in sub-articles 3.3.2 and 3.3.3,SNWA shallnotbeentitled 
to the storage of water under this Agreement or the assignment of existing 
Long-term Storage Credits pursuant to sub-article 3.3.4 to the extent such 
storage or assignment would result in Long-term Storage Credits credited to 
the SNWA Interstate Account in excess of 200,000 acre-feet in any Year, or 
in excess of 1,200,000 acre-feet over the entire period of this Agreement. 

3.3.2	 SNWA shall be entitled to all Long-term Storage Credits held byCAWCD for 
SNWA onthe effective date of this Agreement that were developed pursuant 
to a demonstration project developed by CAWCD in 1992 and modified in 
1994 to test the feasibility of underground storage of Colorado River water 
supplies and subsequently transferred to AWBA for credit to the SNWA 
Interstate Account.  The 50,000 acre-feet of Long-term Storage Credits 
transferred to AWBA under this sub-article shall notbe counted for purposes 
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of determining whether either of the limitations specified in sub-article 3.3.1 
has been exceeded. 

3.3.3	 During the term of this Agreement, AWBA may cause the assignment of 
Long-term Storage Credits into and out of the SNWA Interstate Account by 
notifying ADWR of such assignment.  If an equal number of Long-term 
Storage Credits are transferred into and out of the SNWA Interstate Account 
in a single transaction with ADWR, then the transaction shall not be counted 
for purposes of determining whether either of the limitations specified in sub
article 3.3.1 has been exceeded. 

3.3.4	 During the term of this Agreement, Long-term Storage Credits may be 
assigned to AWBA for credit to the SNWA Interstate Account for purposes of 
increasing the numberofLong-termStorageCreditsavailable to SNWA.  Any 
such assignment must have the consent of AWBA.  If Long-term Storage 
Credits are assigned to AWBA for credit to the SNWA Interstate Account 
under this sub-article, those credits shall be counted for purposes of 
determining compliance with both of the limitations specified in sub-
article 3.3.1. 

3.4	 The provisions of this sub-article 3.4 shall govern reports by AWBA to the Secretary 
and incorporation of the AWBA reports into the Secretary’s accounting under Article 
V of the Decree. 

3.4.1	 By December 31 of each Year, AWBA shall provide the Secretary with an 
estimate of the Long-term Storage Credits to be developed for and credited 
to the SNWA Interstate Account inthe following Year.  AWBA shall update that 
estimate monthly during the course of the Year and provide a final estimate 
at the end of that Year. The estimate and updates are to be considered 
provisionaluntilAWBA makes its final annual accounting to the Secretaryby 
September 1 of the Year following the Year of the development of the Long-
term Storage Credits. 

3.4.2	 AWBA shall prepare and submit to the Secretary and the States of Arizona, 
California, and Nevada by September 1 of each Year a final verified 
accounting for the prior Year of:  (i) the beginning balance of Long-term 
Storage Credits in the SNWA Interstate Account; (ii) the amount of Colorado 
River water diverted from the mainstream for the purpose of interstate water 
banking in that year, and the amount of Water Stored resulting from that 
diversion; (iii) any Long-term Storage Credits properly assigned and 
transferred to or from the SNWA Interstate Account under sub-articles 3.3.2, 
3.3.3,or 3.3.4; (iv) any Long-term Storage Credits assigned from the SNWA 
Interstate Account during thatYearundersub-article 5.8; (v) the netLong-term 
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Storage Credits in the SNWA Interstate Account at the end of the Year; and 
(vi) the cumulative amount of Long-term Storage Credits properly credited to 
the SNWAInterstate Account forpurposesofdetermining compliancewiththe 
1,200,000 maximum credit accrual specified in sub-article 3.3.1. 

3.4.3	 Submission by AWBA of a report in compliance with sub-article 3.4.2 shall 
constitute compliance with the requirements of 43 CFR § 414.4(a) as it is in 
effect on the date of execution of this Agreement. 

3.4.4	 The Secretary shall include a supplement in the Secretary’s annual Article V 
Decreeaccounting report titled “Water Diverted and Stored in Arizona for the 
Benefit of SNWA.” 

3.4.4.1	 The Secretary will account for the water that is diverted by CAWCD 
for storage by AWBA as a consumptive use in the State of Arizona 
for the year in which it is diverted and stored. 

3.4.4.2	 The Secretarywill account for the diversion and consumptive use of 
ICUA by SNWA as a consumptive use in the State of Nevada of 
unused apportionment of the State of Arizona made available by the 
Secretary under Article II(B)(6) of the Decree for use by SNWA in 
accordance with the terms of this Agreement. 

3.4.4.3	 The supplement shall reflect as Water Stored,expressed in terms of 
acre-feet, the provisionalLong-termStorageCredits identified in the 
AWBA reports submitted pursuant to sub-article 3.4.1 and shall 
identify these as provisional estimates for informational purposes 
only. The supplement shall also reflect as Water Stored the verified 
Long-term Storage Credits identified in the AWBA final verified 
accounting submitted pursuant to sub-article 3.4.2 subject to such 
reviewof the underlying books and records as the Secretarydeems 
appropriate. 

3.4.5	 All records of AWBA concerning the amount of Water Stored in that Year, 
including all records used by AWBA to prepare the final verified accounting, 
shall be available for inspection by the Secretary. 

3.5	 Accrual of Long-term Storage Credits in the SNWA Interstate Account at certain 
Storage Facilities does not mean that those Long-term Storage Credits will be 
recovered at those same Storage Facilities.  Recovery ofLong-term Storage Credits 
shall be in accordance with the Agreement for Interstate Water Banking, the 
Agreement for Development of Intentionally Created Unused Apportionment, and 
applicable Arizona law. 
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Article 4
 
Development of Intentionally Created Unused Apportionment
 

4.1	 AWBA shall develop ICUA for the benefit ofSNWA in accordance with the provisions 
of this Agreement, the Agreement for Interstate Water Banking,and the Agreement for 
Development of Intentionally Created Unused Apportionment.  All actions that AWBA 
takes to develop ICUA shall be consistent with the laws of the State of Arizona. 

4.2	 AWBA shall only use means to develop ICUA under this Agreement that have been 
approvedbythe Secretary.  Two such approved means are the recovery and exchange 
method and the credit exchange method.  AWBA may also use any other means of 
developing ICUA during the term of this Agreement provided such means comply with 
CFR Part 414 and are first approved by the Secretary. 

4.2.1	 The recoveryand exchange method requires thatLong-term StorageCredits 
in the SNWA Interstate Account be recovered and the recovered water 
exchanged for Colorado River water that would otherwise have been 
delivered through the CAP in thatYear.  The Long-term Storage credits may 
be recovered by CAWCD or by another entity scheduled to receive water 
from CAWCD in the Year of recovery. 

4.2.2	 The credit exchange method requires that Long-term Storage Credits in the 
SNWA Interstate Account be exchanged for Colorado River water thatwould 
otherwise have been delivered through the CAP for underground storage in 
that Year. The recipient of the credits shall be an entity scheduled to receive 
water from CAWCD for purposes of underground storage in the Year of 
recovery. 

4.3.	 AWBA shall prepare an Interstate RecoverySchedule in accordance with the terms of 
the Agreement for the Development of Intentionally Created Unused Apportionment 
and the Agreement for Interstate WaterBanking. AWBA shall meet and confer with the 
Bureau of Reclamation in the preparation of the Interstate RecoverySchedule. ICUA 
shall not exceed 100,000 acre-feet in any Year under this Agreement. 

4.4	 The Interstate RecoverySchedule shall set forth the means bywhich AWBA intends to 
create ICUA. 

4.4.1	 If AWBA intends to create ICUA using the recovery and exchange method, 
thenthe Interstate RecoverySchedule shalldemonstrate thatthere is sufficient 
recoverycapacity to recover the necessary Long-term Storage Credits from 
the SNWA Interstate Account and shall describe how the credits will be 
recovered and delivered throughthe CAP orhowthe creditswillbe recovered 
by individual CAP customers in lieu of their scheduled CAP deliveries. 
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4.4.2	 If AWBA intends to create ICUA using the credit exchange method, then the 
Interstate Recovery Schedule shall demonstrate that CAWCD has received 
sufficient orders for the delivery of Colorado River water for underground 
storage and shall identify the entityor entities accepting the transfer of Long-
term Storage Credits in lieu of the delivery of Colorado River water. 

4.4.3	 If AWBA intends to create ICUA using another method approved by the 
Secretary, after consultationwith the Governors’ representatives of the Basin 
States, then the Interstate Recovery Schedule shall include such information 
as required by the Secretary for that method. 

4.5	 AWBA shall require that any Agreement for Development of Intentionally Created 
Unused Apportionment contain a provision requiring CAWCD to accept Long-term 
Storage Credits from the SNWA Interstate Account in exchange for Colorado River 
water thatwould have otherwisebeendiverted into the CAP byCAWCD and to reduce 
its consumptive use of Colorado River water in accordance with that exchange.  The 
Agreement for DevelopmentofIntentionallyCreatedUnusedApportionment shallallow 
CAWCD to meet all scheduled deliveries to Indian contractors, CAWCD 
subcontractors and other CAP water users, througha combination of Colorado River 
water and recovered Long-term Storage Credits. 

4.6	 AWBA shall require that any Agreement for Development of Intentionally Created 
Unused Apportionment also provide thatany Long-term Storage Credits accepted by 
CAWCD pursuant to this Article 4 shall beaccountedforbyCAWCD as water diverted 
fromthe Colorado River for purposes of determining the amount ofwater thatCAWCD 
may lawfully divert from the Colorado River in the Year of development of ICUA. 

4.7	 In any Year that SNWA anticipates requesting the release of ICUA under sub-
article 5.1, SNWA shall, by June 1, make a preliminary request to the AWBA for the 
development of ICUA in accordance with the terms of the Agreement for Interstate 
Water Banking.  Such preliminary request shall be in writing and shall specify the 
quantity of the requested ICUA. A copyof suchpreliminaryrequest shall be provided 
to the Secretary at the same time that it is made to AWBA. 

4.8	 By December 1 of any year in which SNWA has made a request for development of 
ICUA in the following Year under the Agreement for Interstate Water Banking,AWBA 
shall prepare and deliver to Secretary three certifications: (i) a Development of ICUA 
Certification; (ii) an Interstate Recovery Schedule Certification; and (iii) an Upcoming 
Year Delivery Certification. These three certifications may be combined in a single 
document. 

4.8.1	 The Development of ICUA Certification shall certify: (i) that sufficient Long-
term Storage Credits exist in the SNWA Interstate Account to support the 
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development of the requested ICUA; (ii) that ICUA will be developed in the 
upcoming Year in anamount equal to the request using an approved means; 
(iii) that such ICUA otherwise would not exist; and (iv) that the notice under 
sub-Article 4.11hasbeengiven.  The Development of ICUA Certification shall 
request that the Secretary release the ICUA for use in Nevada pursuant to 
Article II(B)(6) of the Decree and this Agreement. 

4.8.2	 The Interstate Recovery Schedule Certification shall state that the Interstate 
Recovery Schedule has been prepared after consultation with the Bureauof 
Reclamation and that the Interstate Recovery Schedule sets forth the means 
bywhichAWBA intends to develop ICUA utilizing Long-term Storage Credits 
in the SNWA Interstate Account and the quantity of ICUA the AWBA intends 
to develop. The Interstate Recovery Schedule Certification shall certify that 
the contractualcommitments byCAWCD necessaryto develop ICUA remain 
in full force and effect and that CAWCD will reduce its consumptive use of 
Colorado River water in the amount of the requested ICUA.  A copy of the 
Interstate Recovery Schedule shall be included with the Interstate Recovery 
Schedule Certification. The Secretary shall provide a copy of the Interstate 
Recovery Schedule and the Interstate Recovery Certification to the 
Governors’ representatives of the Basin States. 

4.8.3	 The Delivery Certification shall indicate the amount of water ordered by 
CAWCD for the following Year and quantify how that order will be satisfied 
with diversions from the Colorado River and Long-term Storage Credits from 
the SNWA Interstate Account.  The Delivery Certification shall state that 
Arizona’s consumptive use of Colorado River water will be decreased in the 
following Year by a quantity sufficient to develop the requested ICUA. 

4.9	 Once AWBA certifies to the Secretary that ICUA will be developed during the Year of 
release, AWBA shall take all actions necessary in the following Year to ensure that 
ICUA is developed in accordance with such certifications. 

4.10	 In years in which the Secretaryhas determined a shortage under Article II(B)(3) of the 
Decree, AWBA’s obligation to develop ICUA shall be limited as provided in the 
Agreement for Interstate Water Banking. 

4.11	 AWBA shall give notice to Entitlement Holders in Arizona, including IndianTribes, that 
SNWA has requested the development of ICUA. The notice shall state whichmeans 
permitted under this Article will be used to develop ICUA.  Whether and what 
opportunities exist for Entitlement Holders in Arizona, including Indian Tribes, to 
develop ICUA will depend upon the means selected.  The notice shall identify any 
opportunities for Entitlement Holders in Arizona, including IndianTribes, to participate 
in the development of ICUA associated with the particular means selected. AWBA 
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shall provide this notice by first class mail to Entitlement Holders in Arizona,or bysuch 
other means as are acceptable to the Secretary. 

4.12	 By April 1 of the Year after ICUA is developed,AWBA shall submit to the Secretary a 
report documenting howICUA was created and confirming thatthe amountofICUA set 
forth in the Interstate Recovery Schedule was developed. 

4.13	 The Secretary shall, as he or she deems appropriate, review books and records in 
accordance with sub-article 6.6 to ensure that ICUA was developed and, in the event 
of a discrepancy shall require AWBA to repay to Lake Mead storage as set forth in 
sub-article 4.14. 

4.14	 If AWBA doesnotcreate ICUA as required under this Article,AWBA shall create ICUA 
in another Year to repay to Lake Mead storage the amount of ICUA consumptively 
used by SNWA but not created by AWBA. The Secretary, in addition to any other 
remedy available, may seek a court order requiring AWBA to do so. The Year of 
repayment shall be at the discretionof the Secretary, but shall not be more than three 
years after the year in which the shortfall occurred. 

Article 5
 
Release of Intentionally Created Unused Apportionment
 

5.1	 SNWA shall make a written request of the Secretary for the release of ICUA for 
consumptive use in the State of Nevada.  A request for a release of ICUA shall be 
made bySeptember 15 of the current Year, or an earlier date as reasonably required 
in writing by the Secretary, for a release of ICUA in the following Year. The request 
shall specify the quantityof ICUA to be released by the Secretary and shall certify that 
SNWA has mailed, first class postage paid, a copy of the request to the States of 
Nevada, Arizona, and California by providing copies to CRCN, the Arizona 
Department of Water Resources and the Colorado River Board of California. A copy 
of the request shall be provided to AWBA.  To make a proper and timely request, 
SNWA must be in compliance with the terms of the Agreement for Interstate Water 
Banking and must have made a preliminary request to the AWBA to develop ICUA 
under sub-article 4.7. 

5.2	 The request for the development of ICUA by SNWA shall be incorporated into the 
Secretary’s AnnualOperating Plan for the Colorado River.  The Annual Operating Plan 
shall state that, uponproper certification, the Secretary intends to release thatquantity 
of ICUA to SNWA under Article II(B)(6) of the Decree in accordance with the terms of 
this Agreement. 

5.3	 Release of ICUA under this Agreement for diversion by SNWA shall operate under 
43 CFR Part 414.3(f), Anticipatory Release of ICUA, as provided in this article.  The 
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Secretary shall not release ICUA in excess of 100,000 acre-feet in any Year or in 
excess of the 1,250,000 acre-feet over the entire period of this Agreement.  The 
amount of 1,250,000 acre-feet consists of the 1,200,000 acre-feet maximum credit 
accrual developed under the Agreement for Interstate Water Banking and the 
50,000acre-feetcredit accrualdeveloped pursuant to the demonstrationunderground 
storage project referenced in sub-article 3.3.2. 

5.4	 By December 20 of the current Year, following receipt of a proper and timely request 
for release of ICUA under sub-Article 5.1, the Secretary shall determine whether 
AWBA has elected a means for developing ICUA approved under Article 4 and 
whether all necessary actions required by 43 CFR Part 414 have been taken.  For 
purposes of this Agreement, all necessary actions are those actions expressly 
enumerated in 43 CFR Part 414, as amplified by this Agreement. 

5.4.1	 The Secretary shall determine whether the certifications made by AWBA 
meet the requirements under sub-article 4.8.  Upon so determining, the 
Secretaryshall issue a notice of determination thatshall release for diversion 
that quantity of ICUA so certified for consumptive use in the State of Nevada. 
The release of ICUA under this sub-article shall be effective as of January 1 
of the following Year. 

5.4.2	 If the Secretarydetermines that the proper certifications have notbeenmade 
under sub-article 4.8, or that all necessary actions under 43 CFR Part 414 
have not been taken, the notice of determination shall (i) specify which 
certifications or necessary actions are deficient and the nature of the 
deficiency; (ii) specify the extent to which such deficiencies preclude the 
releaseofICUA requestedbySNWA for consumptive useinNevadaeffective 
as of January1 of the following Year; and (iii) determine whether any quantity 
of ICUA is available for release in the following year. If a quantity of ICUA is 
available for release under (iii), the notice shall release that quantity of ICUA 
to SNWA for consumptive use in the State of Nevada, effective on January 1 
of the following year. 

5.4.3	 Any portion of ICUA notreleased in the notice of determination made by the 
Secretary under this sub-article shall be released for diversion by the 
Secretary on such date as the Secretary determines that the stated 
deficiencies have been cured. 

5.5	 The Secretary shall provide notice of the determination under sub-article 5.4 on or 
before December 20 of the current Year.  If the Secretary fails to provide writtennotice 
of a determination required by sub-Article 5.4 by December 20, SNWA may seek 
judicial relief and shall be deemed to have exhausted any applicable administrative 
remedy and shall be free to seek any remedies available to it under applicable law. 
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5.6	 ICUA shall be released to SNWA only in the Year and to the extent that ICUA is 
developed by AWBA, or for an anticipatory release, will be developed by AWBA as 
certified to the Secretary in accordance with Article 4.7, by reducing Colorado River 
water use within the State of Arizona. 

5.7	 Once the Secretary has determined that ICUA will be released to SNWA under sub-
article 5.4,suchICUA shall notbe available for release to any Entitlement Holder in the 
States of Arizona or California in that Year. 

5.8	 In any Year in which the Secretary has released ICUA to SNWA under this Article 5, 
AWBA shall cause the assignment of Long-term Storage Credits from the SNWA 
Interstate Account in accordance with the Interstate Recovery Schedule.  By 
December 31 of that Year, AWBA shall ensure that all assignments from the SNWA 
Interstate Account have been made and properly debited by ADWR. 

5.9	 The amount of ICUA released for consumptive use in Nevada effective January 1 of 
any Year shall not be subject to reduction unless: 

5.9.1	 SNWA requests thatAWBA cease development of ICUA under the terms of 
the Agreement for Interstate Water Banking; and 

5.9.2	 AWBA certifies to the Secretary that, pursuant to a SNWA request, a specific 
quantityof Long-term Storage Credits will notbe recovered or exchanged for 
Colorado River water pursuant to an SNWA request. 

5.10	 ICUA that has been developed by the AWBA and released by the Secretary for 
diversionbySNWA in a particular Year but notdivertedbySNWA for consumptive use 
in thatYear maynotbecarried forwardand divertedbySNWA in any succeeding Year. 

5.11	 The Secretaryshall release ICUA developedbyAWBA in accordance with the request 
of the SNWA, the terms of this Agreement, the determination of the Secretary under 
sub-article 5.4 ofthisAgreement, the Boulder CanyonProject Act, Article II(B)(6) of the 
Decree and all other applicable Federal laws and executive orders. 

Article 6
 
General Provisions
 

6.1	 Upon execution of this Agreement and annually thereafter, SNWA shall pay an annual 
administration fee of two thousand dollars ($2,000.00) to cover the United States’ 
costs to perform the routine tasks necessary to administer this Agreement.  The initial 
annual administration fee shall be pro-rated on the basis of one hundred sixty six 
dollars and sixty seven cents ($166.67) per month for the first year, payable upon 
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executionof this Agreement.  Thereafter, the fee for each subsequent year shall be due 
on January 1. 

6.2	 The Secretary reserves the right at intervals of five (5) years, beginning five (5) years 
after the date of execution of this Agreement, to reexamine the annual administration 
fee and to revise the fee after three (3) months’ advance written notice and after 
consultation with SNWA if the Secretary determines that a different charge is 
necessary to cover the United States’ costs to perform the tasks described in this 
Agreement. Upon SNWA’s written request, the Secretary shall provide SNWA with a 
detailed cost analysis supporting the adjustment to the annual administration fee. 

6.3	 The annual administration fee shall cover, but is not limited to, the costs for the 
following tasks routinely performed by the Secretary: 

6.3.1	 Determining whenunused Nevada apportionment is available for release for 
consumptive use within Arizona pursuant to Article II(B)(6) of the Decree for 
purposes of storage pursuant to this Agreement and releasing that unused 
apportionment; 

6.3.2	 Reviewing recordspreparedbyAWBAand SNWA pursuant to sub-article 3.4 
and preparing and maintaining records to supplement the Article V Decree 
accounting report; 

6.3.3	 Reviewing AWBA’s notices of opportunities for Colorado River water users 
in Arizona to participate in the development of ICUA; 

6.3.4	 Reviewing certifications from AWBA that ICUA has been or will be 
developed; 

6.3.5	 Determining thatallnecessaryactions have been taken to implement 43 CFR 
414; and 

6.3.6	 Reviewing SNWA’s requests for release of ICUA and scheduling delivery of 
ICUA to SNWA. 

6.4	 The Secretary recognizes that the Decree must be enforced fairly with respect to all 
Entitlement Holders.  Excess diversion by an Entitlement Holder that is not 
participating in a Storage and Interstate Release Agreement other than through the 
CAP facilities cannot be offset by reducing diversions to another Entitlement Holder 
for the sole reason that the latter Entitlement Holder is participating in a Storage and 
Interstate Release Agreement. 
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6.5	 Inthe event any inconsistency is found betweenthis Agreement and the Agreement for 
Interstate Water Banking, as initially executed and as it may be amended, regarding 
the rights and obligations as between AWBA and SNWA, the provisions of this 
Agreement shall control. No agreement to which the Secretary is not a partyshall be 
construed as altering the rights and obligations as betweenthe Secretaryand the other 
parties to this Agreement. 

6.6	 The records of any party to this Agreement that relate to the storage and recovery of 
water, including the development and verification of Long-term Storage Credits, and 
the creation, release and use of ICUA shall be open to inspection by any other party. 
AWBA shall require that any Agreement for Development of Intentionally Created 
Unused Apportionment with CAWCD provide that the records of CAWCD relating to 
the development of ICUA shall be open to reasonable inspection by any party to this 
Agreement. 

6.7	 The provisions of this sub-article shall govern enforcement of this Agreement. 

6.7.1	 Time is of the essence in the performance of this Agreement. 

6.7.2	 The parties recognize and acknowledge that the availability of ICUA as 
provided in this Agreement is a criticalalternative municipal water supply for 
SNWA while other longer-term sources of supply are being developed; that 
in planning to meet the needs of the area it serves, SNWA will rely on ICUA 
being available to it as provided in this Agreement; that accordingly the 
release of ICUA as provided in Article 5 is critical to the economy, health and 
safety of the area served by SNWA; that the release of ICUA as provided in 
this Agreement presents a unique opportunity for SNWA to obtain additional 
Colorado River water under the Decree;and that, for these reasons, among 
others, the water resources to be released as ICUA for use in Nevada are 
unique and not susceptible to replacement by SNWA. 

6.8	 The expenditure or advance of any money or the performance of any obligation of the 
United States under this Agreement shall be contingent onappropriation or allotment 
of funds.  No liability shall accrue to the United States in case funds are not 
appropriated or allotted. Absence of appropriation or allotment of funds shall not 
relieve AWBA, SNWA, or CRCN from any obligation under this Agreement. 

6.9	 No memberoforDelegate to Congress, Resident Commissioner, or officialof AWBA, 
SNWA, or CRCN shall benefit from this Agreement other than as a water user or 
landowner in the same manner as other water users or landowners. 

6.10	 The parties to this Agreementshall indemnifythe UnitedStates, itsemployees, agents, 
subcontractors, successors, or assignees from loss or claims for damages and from 
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liability to persons or property, direct or indirect, and loss or claim of any nature 
whatsoever arising by reason of actions taken by non-Federal parties to this 
Agreement. 

6.11	 The parties to this Agreement are hereby notified ofArizona Revised Statues section 
38-511. 

6.12	 The parties to this Agreement recognize and acknowledge that this Agreement is a 
contract executed pursuant to FederalReclamation law, including the provisions of 43 
U.S.C. § 390uu. 

6.13	 This Agreement shall notconstitute approval by the Secretary ofany other agreement 
or water delivery program. 

6.14	 Nothing in this Agreement affects the rights of any Colorado River Entitlement Holder. 

6.15	 No party to this Agreement shall be considered to be in default in the performance of 
any obligations under this Agreement when a failure of performance shall be due to 
uncontrollable forces.  The term “uncontrollable force” shall mean any cause beyond the 
controlofthe partyunable to perform suchobligation, including but not limited to failure 
or threatof failure of facilities, flood,earthquake,storm, fire, lightning,and othernatural 
catastrophes, epidemic, war, civil disturbance or disobedience, strike, labor dispute, 
labor or material shortage,sabotage, restraint by order of a court or regulatory agency 
of competent jurisdiction, and actionornon-actionby,or failure to obtain the necessary 
authorizations or approvals from, a Federal governmental agency or authority, which 
by exercise of due diligence and foresight suchpartycould not reasonably have been 
expected to overcome. Nothing contained herein shall be construed to require any 
party to settle any strike or labor dispute in which it is involved. 

6.16	 Non-Federal parties to this Agreement mayassign their interest in this Agreement, in 
whole or inpart, to other authorized entities, subject to the approval of all other parties 
to this Agreement. 

6.17	 The Secretary does not warrant the quality of water released or delivered under 
this Agreement.  The United States is not liable for damages of any kind resulting from 
water qualityproblems and the United States has no obligation to construct or furnish 
water treatment facilities to maintainor improve waterqualityexceptas mayotherwise 
be provided in relevant Federal law. 
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Article 7
 
Notices
 

7.1 Notices and Requests
 

7.1.1	 All notices and requests required or allowed under the terms of this 
Agreement shall be inwriting and shall be mailed first class postage paid to 
the following entities at the following addresses: 

AWBA:
 
Arizona Water Banking Authority
 
500 North Third Street 

Phoenix, Arizona 85004
 
Attn: Manager
 

SNWA:
 
Southern Nevada Water Authority
 
1001 S. Valley View Boulevard
 
Las Vegas, Nevada 89153
 
Attn: General Manager
 

CRCN:
 
Colorado River Commission of Nevada
 
555 E. Washington Avenue, Suite 3100
 
Las Vegas, Nevada 89101
 
Attn: Director
 

Secretary: 
U.S. Department of the Interior 
Bureau of Reclamation 
Lower Colorado Regional Office 
P.O. Box 61470 
Boulder City, Nevada 89006 
Attn: Regional Director 

The State of Arizona:
 
Arizona Department of Water Resources
 
500 North 3rd Street
 
Phoenix, Arizona 85004
 
Attn: Director
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The State of California: 
Colorado River Board of California 
770 Fairmont Avenue, Suite 100 
Glendale, California 91203-1035 
Attn: Executive Director 

The State of Nevada: 
Colorado River Commission of Nevada 
555 E. Washington Avenue, Suite 3100 
Las Vegas, Nevada 89101 
Attn: Director 

7.1.2	 Any party may, at any time,change its mailing address by notice to the other 
parties. 

7.2 Notices and Requests by Facsimile 

7.2.1	 Notices and requests may be given by facsimile among AWBA, SNWA, 
CRCN and the Secretary in lieu of first class mail as provided in sub-
article 7.1. Such facsimiles shall be deemed complete upon a receipt from 
sender’s facsimile machine indicating that the transmissionwas satisfactorily 
completed and after phone communicationwith administrative offices of the 
recipient notifying the recipient that a facsimile has been sent. 

AWBA Facsimile Number 602-417-2401 

SNWA Facsimile Number 702-258-3951 

CRCN Facsimile Number 702-486-2695 

Secretary Facsimile Number 702-293-8042 

7.2.2	 Any party may, at any time,change its facsimile number bynotice to the other 
parties. 
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Contract No. 04-XX-30-W0430 

2 STORAGE AND INTERSTATE RELEASE 
AGREEMENT 

among 

The United States of America, acting through the Secretary of the Interior; The 
Metropolitan Water District of Southern California; the Southern Nevada Water 

uthority; and the Colorado River Commission of Nevada (collectively referred to herein 
as the "Parties" or individually as "Party"). 

Recitals 

. The Secretary of the Interior (Secretary) is authorized by the Boulder Canyon 
Project Act (43 U.S.C. § 617d) to contract for the storage and delivery of 
Colorado River water. The Secretary's authority over the storage and delivery of 
Colorado River water to the Lower Division States is further articulated in the 
Decree issued by the United States Supreme Court in Arizona v. California, 
376 U.S. 340 (1964) (Decree). 

. In accordance with the authority granted in 5 U.S.C. § 553, 43 U.S.C. §§ 391, 
485, and 617, the Supreme Court's opinion in Arizona v. California, 373 U.S. 546 
(1963), and Article II (B) (6) of the Decree, the Secretary adopted regulations 
providing for offstream storage of Colorado River water and development and 
release of Intentionally Created Unused Apportionment in the Lower Division 
States. (43 CFR Part 414). These regulations authorize the United States 
Bureau of Reclamation (Reclamation), Lower Colorado Region, acting through 
the Regional Director, to execute and administer this Storage and Interstate 
Release Agreement (Agreement) on behalf of the United States. (43 CFR 
§ 414.3(c)) References to the Secretary in this Agreement include the 
United States Bureau of Reclamation, Lower Colorado Region. 

. The Metropolitan Water District of Southern California (MWD) was incorporated 
on December 6, 1928 pursuant to the Metropolitan Water District Act of the State 
of California. In accordance with the provisions of that act, MWD is expressly 
authorized to exercise such powers as are necessary and proper to carry out the 
objects and purposes of the district, including the acquisition of water rights 
within and without the state, and the storage and transport of water. (West's 
California Water Code Appendix §§ 109-120 and 109-130) California law 
authorizes MWD to contract with any public or private corporation for the purpose 
of carrying out any of its powers. (California Public Contract Code § 21562) 

. In accordance with the authority granted by California law, MWD can enter into 
Storage and Interstate Release Agreements and develop Intentionally Created 
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1 Unused Apportionment (ICUA) pursuant to the federal regulations. MWD has a 
2 contract with the Secretary issued under Section 5 of the Boulder Canyon Project 
3 Act for the storage and delivery of Colorado River water. 

4 E. By virtue of the authorities specified in Recitals C and D, MWD is an "Authorized 
Entity" within the meaning of 43 CFR § 414.2(1). 

6 F. The Southern Nevada Water Authority (SNWA) is a Nevada joint powers agency 
7 and political subdivision of the State of Nevada, created by agreement dated 
8 July 25, 1991, as amended November 17, 1994, and January 1, 1996, pursuant 
9 to N.R.S. §§ 277.074 and 277.120. SNWA is authorized by N.R.S. § 538.186 to 

enter into this Agreement and, pursuant to its contract issued under Section 5 of 
11 the Boulder Canyon Project Act, SNWA has the right to divert ICUA released by 
12 the Secretary for use within the State of Nevada pursuant to Article II(B)(6) of the 
13 Decree. 

14 G. By virtue of the authorities specified in Recital F, SNWA is an "Authorized Entity" 
within the meaning of 43 CFR § 414.2(2). 

16 H. The Colorado River Commission of the State of Nevada (CRCN) is an agency of 
17 the State of Nevada, authorized generally by N.R.S. §§ 538.041 through 
18 538.251. CRCN is authorized by N.R.S. § 538.186 to enter into this Agreement. 
19 CRCN, in furtherance of the State of Nevada's responsibility to promote the 

health and welfare of its people in Colorado River matters, enters into this 
21 Agreement to facilitate the storage of Colorado River water, establishment and 
22 maintenance of a SNWA Interstate Account for SNWA, and development and 
23 release of ICUA for SNWA. 

24 I. This Agreement is entered into to establish an enduring cooperative relationship 
between MWD and SNWA under the Secretary's Offstream Storage Regulations 

26 that will benefit both MWD and SNWA in the management of their respective 
27 water supplies and in the management of the Colorado River apportionments of 
28 their respective states during an era of limited water supplies. To this end, this 
29 Agreement provides a specific program for the storage by MWD of unused 

Nevada apportionment of Colorado River water in California and the subsequent 
31 recovery of such water by MWD and the development of ICUA for SNWA. This 
32 Agreement also provides a structure whereby such cooperation and storage 
33 program might continue beyond 2010. 

34 J. Concurrently with execution of this Agreement, CRCN, SNWA and MWD have 
entered into a separate agreement (Operational Agreement), consistent with this 

36 Agreement, governing operational and financial matters as between MWD, 
37 SNWA, and CRCN relating to the storage of Colorado River water and the 
38 development of ICUA. 

39 NOW THEREFORE, in consideration of the mutual covenants herein contained, 
the United States, MWD, SNWA, and CRCN hereby agree as follows: 
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1 Article 1 
2 Definitions and Term 

3 1.1 Definitions. The following terms shall have the meaning defined here. 
4 All defined terms shall be identified by initial letter capitalization. 

1.1.1 "ICUA" means Intentionally Created Unused Apportionment as that 
6 term is defined in 43 CFR Part 414. 

7 1.1.2 "SNWA Interstate Account" means the storage account established 
8 by MWD under the terms of this Agreement. 

9 1.1.3 "Year" means calendar year. 

1.2 Term of the Agreement. This Agreement shall be effective as of 
11 QeJo6ec '17 ,2004, upon its execution by all Parties, and shall continue in effect 
12 until terminated by 90 days' written notice from either SNWA or MWD given after 
13 Colorado River water has been stored for SNWA and credited to the SNWA Interstate 
14 Account and thereafter the SNWA Interstate Account balance has been reduced to 

zero. 

16 Article 2 
17 Water Available for Storage; Facilities 

18 2.1 Water stored pursuant to this Agreement shall be from within the State of 
19 Nevada's unused basic or surplus apportionment under Articles 11(8)(1) or 11(8)(2) of the 

Decree and may be made available from Nevada by the Secretary to California only in 
21 accordance with Article 11(8)(6) of the Decree. If the Secretary determines unused 
22 apportionment from Nevada is available, the Secretary will make unused Nevada 
23 apportionment available to MWD to be stored under the Agreement in accordance with 
24 the terms of this Agreement and will not make that water available to other entitlement 

holders. Water stored pursuant to this Agreement shall not include the State of 
26 California's unused basic or surplus apportionment. 

27 2.2 The facilities which may be utilized by MWD to store water pursuant to this 
28 Agreement are those facilities described in MWD's Integrated Resources Plan, 
29 2003 Update, dated May 2004, and located within the State of California. With respect 

to water stored pursuant to this Agreement, all facilities to be used to divert, convey to 
31 storage, store, withdraw from storage, and subsequently convey and distribute such 
32 water, are facilities that have been constructed and financed by MWD or facilities to 
33 which the title has been transferred to MWD by the United States. 

34 2.3 The quantity of Colorado River water to be stored pursuant to this 
Agreement shall be as agreed by MWD and SNWA, subject to the limitations specified 

36 in Article 7. 
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1	 Article 3 
2	 Storage 

3 3.1 As early as practicable in each Year in which there will be unused Nevada 
4 basic or surplus apportionment available for storage pursuant to this Agreement, SNWA 

shall notify the Secretary and MWD of the total quantity of such water and the quantity 
6 within each of Nevada's basic apportionment and Nevada's surplus apportionment. 

7 3.2 Within 60 days of receipt of SNWA's notice under Section 3.1, MWD shall 
8 notify the Secretary and SNWA of (i) the total quantity of unused Nevada 
9 apportionment, which MWD can store, and (ii) confirm that MWD will store such water. 

3.3 As soon as practicable after receipt of MWD's notice under Section 3.2, 
11 the Secretary will confirm the existence of such unused Nevada apportionment, decide 
12 whether such unused Nevada apportionment shall be released for consumptive use in 
13 California under Article II(B)(6) of the Decree, and release the specified quantity of 
14 Colorado River water to MWD pursuant to Article II(B)(6) of the Decree in accordance 

with the Secretary's decision. MWD shall divert and store the released water. 

16	 Article 4 
17 Development of Intentionally Created Unused Apportionment 

18 4.1 ICUA shall be developed under this Agreement only after 2006. 

19 4.2 MWD shall develop ICUA for the benefit of SNWA in accordance with the 
provisions of this Agreement and the Operational Agreement and consistent with the 

21 laws of the State of California and the United States and MWD's Colorado River water 
22 storage and delivery contract with the Secretary. MWD shall develop ICUA by 
23 withdrawing water that has been previously stored for SNWA and delivering such water 
24 for consumptive use within California in lieu of Colorado River water that MWD 

otherwise would divert. Any other potential means of developing ICUA must first be 
26 approved by the Secretary. MWD will withdraw stored water from the facilities identified 
27 in Section 2.2 above which are under MWD's control such that the development of 
28 ICUA is enforceable by MWD. Because MWD will recover stored water from facilities 
29 under the control of MWD, notice will not be given to other entitlement holders of 

Colorado River water to participate in development of this ICUA. In the event MWD 
31 elects, subject to the approval of the Secretary, to use a means other than the recovery 
32 and use of stored water, MWD shall give such notice to other entitlement holders to 
33 participate in development of the ICUA as the Secretary deems appropriate in light of 
34 the means. 

4.3 The amount of ICUA to be developed and released to SNWA in any Year 
36 shall not exceed the lesser of (i) 30,000 acre-feet, unless MWD agrees to a larger 
37 amount in such Year, or (ii) the previous end-of-Year balance in the SNWA Interstate 
38 Account. 

39	 4.4 For any Year in which ICUA is to be developed for SNWA by MWD and 
released by the Secretary, SNWA shall, by June 1 of the previous Year, make a written 
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1 request to MWD for the development of ICUA in accordance with the terms of this 
2 Agreement, specifying the quantity of ICUA to be developed. 

3 4.5 By December 1 of each Year in which SNWA has made a request for 
4 development of ICUA in the following Year, MWD shall prepare and deliver to the 

Secretary an ICUA Certification. The ICUA Certification shall: 

6 4.5.1 certify: (i) whether the SNWA Interstate Account balance is 
7 sufficient to support the development of the requested ICUA; (ii) that ICUA will be 
8 developed in the upcoming Year in an amount equal to the amount requested by 
9 SNWA; and (iii) that such ICUA otherwise would not exist. 

4.5.2 request that the Secretary release the ICUA in the requested 
11 amount for use in Nevada pursuant to Article II (B) (6) of the Decree and this 
12 Agreement. 

13 4.5.3 set forth the means by which MWD intends to develop ICUA 
14 utilizing stored water in the SNWA Interstate Account and the quantity of ICUA which 

MWD intends to develop. 

16 4.6 In each Year as to which MWD has certified under Section 4.5 that it will 
17 develop ICUA, MWD shall take all actions necessary to ensure that ICUA is developed 
18 in accordance with such certification. If MWD does not develop ICUA as required under 
19 this Article, MWD shall develop ICUA in another Year to repay to Lake Mead storage 

the amount of ICUA consumptively used by SNWA but not developed by MWD. The 
21 Secretary, in addition to any other remedy available, may seek a court order requiring 
22 MWD to do so. The Year of repayment shall be at the discretion of the Secretary, but 
23 shall not be more than three years after the year in which the shortfall occurred. 

24 Article 5 
Release of Intentionally Created Unused Apportionment 

26 5.1 For any Year as to which SNWA has made a request under Section 4.4 
27 for the development of ICUA, SNWA shall also make a written request of the Secretary 
28 for the release of ICUA for consumptive use in the State of Nevada. Such request shall 
29 be made by September 15 of the previous Year, or such earlier date as reasonably 

required in writing by the Secretary, for a release of ICUA in the following Year, and 
31 shall be consistent with SNWA's request for the development of ICUA. The request 
32 shall specify the quantity of ICUA to be released by the Secretary and shall certify that 
33 SNWA has mailed, first class postage paid, a copy of the request to the States of 
34 Nevada, Arizona, and California by providing copies to CRCN, the Arizona Department 

of Water Resources and the Colorado River Board of California and MWD. 

36 5.2 The request for the development of ICUA by SNWA shall be incorporated 
37 into the Secretary's Annual Operating Plan for the Colorado River System Reservoirs. 
38 The Annual Operating Plan shall state that, upon proper certification, the Secretary 
39 intends to release that quantity of ICUA to SNWA under Article II (B) (6) of the Decree in 

accordance with the terms of this Agreement. 
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1 5.3 Release of ICUA under this Agreement for diversion by SNWA shall 
2 operate under 43 CFR § 414.3(f), Anticipatory Release of ICUA, as provided in this 
3 article. 

4 5.4 By December 20 of each Year in which the Secretary has received a 
5 proper and timely request for release of ICUA, the Secretary shall determine whether 
6 there is water stored under this Agreement in quantities sufficient to support the 
7 development of the requested ICUA, whether MWD's certification under Section 4.5 
8 meets the requirements of 43 CFR Part 414, and whether all necessary actions required 
9 by 43 CFR Part 414 have been taken. Such request may be modified with the consent 

10 of SNWA, MWD, and the Secretary. For purposes of this Agreement, all necessary 
11 actions are those actions expressly enumerated in 43 CFR Part 414, as amplified by 
12 this Agreement. 

13 5.5 The Secretary shall, as he or she deems appropriate, review books and 
14 records in accordance with Section 6.3 and take such other measures as appropriate to 
15 verify the quantity of water stored and the quantity of ICUA developed under this 
16 Agreement. In the event of a discrepancy in which there is a shortfall of ICUA 
17 developed, the Secretary shall require MWD to repay to Lake Mead storage as set forth 
18 in Section 4.6. 

19 5.6 Pursuant to the provisions of 43 CFR §413.3(f) and only after determining 
20 that MWD's certification under section 4 meets the requirements of 43 CFR Part 414, 
21 the Secretary shall release ICUA to SNWA in the Year as to which, and to the extent 
22 that, MWD has certified, pursuant to Section 4.5 of this Agreement, that ICUA will be 
23 developed. 

24 5.7 Once the Secretary has determined that ICUA will be released to SNWA, 
25 such ICUA shall not be available for release to any entitlement holder in the States of 
26 Arizona or California or any other entitlement holder in Nevada in that Year. 

27 5.8 In any Year in which the Secretary has released ICUA to SNWA, MWD 
28 shall debit the SNWA Interstate Account beginning-of-Year balance in an amount equal 
29 to the amount of ICUA released by the Secretary to SNWA under this Agreement. 

30 5.9 The amount of ICUA released for consumptive use in Nevada effective 
31 January 1 of any Year shall not be subject to reduction unless: 

32 5.9.1 SNWA requests that MWD cease development of ICUA, and 

33 5.9.2 MWD certifies to the Secretary that a specific quantity of ICUA will 
34 not be developed pursuant to the SNWA request. 

35 5.10 The Secretary shall release ICUA in accordance with the request of 
36 SNWA, the terms of this Agreement, in particular the determination of the Secretary, the 
37 Boulder Canyon Project Act, Article II (B) (6) of the Decree and all other applicable 
38 Federal laws and executive orders. 

6291306 6 of 12 



5

10

15

20

25

30

35

1 5.11 With respect to ICUA released for diversion by SNWA pursuant to this 
2 Agreement, the only facilities that will be used to divert, store, convey, or distribute such 
3 water that were constructed by the United States are certain facilities of the Southern 
4 Nevada Water System that were constructed and financed by the United States, the 

ownership of which was subsequently transferred to SNWA. 

6 Article 6 
7 Accounting 

8 6.1 MWD shall establish and maintain a storage account entitled the "SNWA 
9 Interstate Account" for accounting purposes, which account shall accurately reflect the 

quantities of all water stored and all water debited from the account for purposes of 
11 developing ICUA pursuant to this Agreement. 

12 6.2 MWD shall report on the SNWA Interstate Account as follows: 

13 6.2.1 MWD shall provide its final annual accounting to the Secretary by 
14 March 1 of the Year following the Year in which MWD stored water or developed ICUA 

for SNWA. 

16 6.2.2 MWD shall prepare and submit to the Secretary and the States of 
17 Arizona, California, and Nevada by March 1 of each Year a final verified accounting for 
18 the prior Year of: (i) the beginning balance of the SNWA Interstate Account; (ii) the 
19 amount of Colorado River water diverted and stored for the benefit of SNWA in that 

Year; (iii) any debits from the SNWA Interstate Account during that Year on account of 
21 water withdrawn for purposes of developing ICUA; (iv) the net balance in the SNWA 
22 Interstate Account at the end of the Year; and (v) the cumulative amount properly 
23 credited to the SNWA Interstate Account. 

24 6.3 All records of MWD concerning this Agreement, including all records used 
by MWD to prepare the final verified accounting, shall be available for inspection by the 

26 Secretary and SNWA, such inspection to be during normal business hours and on 
27 reasonable advance notice. 

28 Article 7 
29 Environmental Compliance Limitation 

7.1 SNWA agrees with, and for the benefit of, the United States only that 
31 SNWA will not request the storage of Colorado River water or the development of ICUA 
32 in any Year in excess of the limitations specified in Sections 7.1.1 and 7.1.2 unless the 
33 Secretary has first taken such actions as may be necessary to comply with the 
34 requirements of the National Environmental Policy Act, the Endangered Species Act, 

and any other applicable environmental law with respect to such excess storage or 
36 development of excess ICUA. 

37 7.1.1 With respect to storage of Colorado River water, SNWA will request 
38 storage under this Agreement only to the extent that Colorado River water stored by the 
39 Arizona Water Banking Authority for SNWA under the Agreement for Interstate Water 
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1 Banking among the Arizona Water Banking Authority, SNWA, and CRCN during such 
2 Year is less than 200,000 acre-feet. 

3 7.1.2 With respect to the development of ICUA, SNWA will not request 
4 that more than an aggregate of 100,000 acre-feet of ICUA be developed pursuant to 

this Agreement and the Storage and Interstate Release Agreement among the 
6 United States, the Arizona Water Banking Authority, SNWA, and CRCN dated 
7 December 18, 2002. 

8 Article 8
 
9 General Provisions
 

8.1 Upon execution of this Agreement and annually thereafter, SNWA shall 
11 pay an annual administration fee of two thousand dollars ($2,000.00) to cover the 
12 United States' costs to perform the routine tasks necessary to administer this 
13 Agreement. The initial annual administration fee shall be pro-rated on the basis of one 
14 hundred sixty six dollars and sixty-seven cents ($166.67) per month for the first Year, 

payable upon execution of this Agreement. Thereafter, the fee for each subsequent 
16 year shall be due on January 1. 

17 8.2 The Secretary reserves the right at intervals of five (5) years, beginning 
18 five (5) years after the date of execution of this Agreement, to reexamine the annual 
19 administration fee and to revise the fee after three (3) months' advance written notice 

and after consultation with SNWA if the Secretary determines that a different charge is 
21 necessary to cover the United States' costs to perform the tasks described in this 
22 Agreement. Upon SNWA's written request, the Secretary shall provide SNWA with a 
23 detailed cost analysis supporting the adjustment to the annual administration fee. 

24 8.3 No agreement to which the Secretary is not a Party shall be construed as 
altering the rights and obligations as between the Secretary and the other Parties to this 

26 Agreement. 

27 8.4 The records of any Party to this Agreement that relate to the SNWA 
28 Interstate Account, including the development and verification of the account balance, 
29 and the development, release and use of ICUA shall be open to inspection by any other 

Party. 

31 8.5 The provisions of this section shall govern enforcement of this Agreement. 

32 8.5.1 Time is of the essence in the performance of this Agreement. 

33 8.5.2 The Parties recognize and acknowledge that the availability of 
34 ICUA as provided in this Agreement is a critical alternative municipal water supply for 

SNWA while other longer-term sources of supply are being developed; that in planning 
36 to meet the needs of the area it serves, SNWA will rely on ICUA being available to it as 
37 provided in this Agreement; that accordingly the release of ICUA as provided in Section 
38 5.6 is critical to the economy, health and safety of the area served by SNWA; that the 
39 release of ICUA as provided in this Agreement presents a unique opportunity for SNWA 
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1 to obtain additional Colorado River water under the Decree; and that, for these reasons, 
2 among others, the water resources to be released as ICUA for use in Nevada are 
3 unique and not susceptible of replacement by SNWA. 

4 8.6 The Parties to this Agreement shall indemnify the United States, its 
employees, agents, subcontractors, successors, or assignees from loss or claims for 

6 damages and from liability to persons or property, direct or indirect, and loss or claim of 
7 any nature whatsoever arising by reason of actions taken by non-Federal Parties to this 
8 Agreement. 

9 8.7 The Parties to this Agreement recognize and acknowledge that this 
Agreement is a contract executed pursuant to Federal Reclamation law, including the 

11 provisions of 43 U.S.C. § 390uu. 

12 8.8 This Agreement shall not constitute approval by the Secretary of any other 
13 agreement or water delivery program. 

14	 8.9 Nothing in this Agreement is intended or shall be construed to affect the 
rights of any other Colorado River entitlement holder. 

16 8.10 No Party to this Agreement shall be considered to be in default in the 
17 performance of any obligations under this Agreement when a failure of performance 
18 shall be due to uncontrollable forces. The term "uncontrollable force" shall mean any 
19 cause beyond the control of the Party unable to perform such obligation, including but 

not limited to failure or threat of failure of facilities, flood, earthquake, storm, fire, 
21 lightning, and other natural catastrophes, epidemic, war, civil disturbance or 
22 disobedience, strike, labor dispute, labor or material shortage, sabotage, restraint by 
23 order of a court or regulatory agency of competent jurisdiction, and action or non-action 
24 by, or failure to obtain the necessary authorizations or approvals from, a Federal 

governmental agency or authority, which by exercise of due diligence and foresight 
26 such Party could not reasonably have been expected to overcome. Nothing contained 
27 herein shall be construed to require any Party to settle any strike or labor dispute in 
28 which it is involved. 

29 8.11 Non-Federal Parties to this Agreement may assign their interest in this 
Agreement, in whole or in part, to other authorized entities, as defined in 43 CFR 

31 Part 414, subject to the approval of all other Parties to this Agreement. 

32 8.12 The Secretary does not warrant the quality of water released or delivered 
33 under this Agreement. The United States is not liable for damages of any kind resulting 
34 from water quality problems and the United States has no obligation to construct or 

furnish water treatment facilities to maintain or improve water quality except as may 
36 otherwise be provided in relevant Federal law. 

37 8.13 The expenditure or advance of any money or the performance of any 
38 obligation of the United States under this Agreement shall be contingent on 
39 appropriation or allotment of funds. No liability shall accrue to the United States in case 
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1 funds are not appropriated or allotted. Absence of appropriation or allotment of funds 
2 shall not relieve MWD, SNWA, or CRCN from any obligation under this Agreement 

3 8.14 No member of or Delegate to Congress, Resident Commissioner, or 
4	 official of MWD, SNWA, or CRCN shall benefit from this Agreement other than as a 

water user or landowner in the same manner as other water users or landowners. 

6 Article 9
 
7 Notices
 

8 9.1 Notices and Requests. 

9	 9.1.1 All notices, requests, and other communications required or 
provided by this Agreement shall be in writing and addressed to the affected Party, with 

11 a copy sent to all other Parties to this Agreement and, unless sent by facsimile pursuant 
12 to Section 9.2, shall be mailed first class postage paid addressed as follows: 

13 MWD:
 
14 The Metropolitan Water District of Southern California
 

P.O. Box 54153 
16 Los Angeles, California 90054-0153 
17 Attn: Chief Executive Officer 

18 SNWA: 
19 Southern Nevada Water Authority 

1001 S. Valley View Boulevard 
21 Las Vegas, Nevada 89153 
22 Attn: General Manager 

23 CRCN:
 
24 Colorado River Commission of Nevada
 

555 E. Washington Avenue, Suite 3100 
26 Las Vegas, Nevada 89101 
27 Attn: Director 

28 Secretary: 
29 U.S. Department of the Interior 

Bureau of Reclamation 
31 Lower Colorado Regional Office 
32 P.O. Box 61470 
33 Boulder City, Nevada 89006 
34 Attn: Regional Director 

The State of Arizona: 
36 Arizona Department of Water Resources 
37 500 North 3rd Street 
38 Phoenix, Arizona 85004 
39 Attn: Director 
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1 The State of California: 
2 Colorado River Board of California 
3 770 Fairmont Avenue, Suite 100 
4 Glendale, California 91203-1035 
5 Attn: Executive Director 

6 The State of Nevada: 
7 Colorado River Commission of Nevada 
8 555 E. Washington Avenue, Suite 3100 
9 Las Vegas, Nevada 89101 

10 Attn: Director 

11 9.1.2 Any Party may, at any time, change its mailing address by notice to 
12 the other Parties. 

13 9.2 Notices and Requests by Facsimile. 

14 9.2.1 Notices and requests may be given by facsimile among MWD, 
15 SNWA, CRCN and the Secretary in lieu of first class mail as provided in sub-article 9.1. 
16 Such facsimiles shall be deemed complete upon a receipt from sender's facsimile 
17 machine indicating that the transmission was satisfactorily completed and after phone 
18 communication with administrative offices of the recipient notifying the recipient that a 
19 facsimile has been sent. 

20 MWD Facsimile Number 213-217-5704 

21 SNWA Facsimile Number 702-258-3951 

22 CRCN Facsimile Number 702-486-2695 

23 Secretary Facsimile Number 702-293-8042 

24 9.2.2 Any Party may, at any time, change its facsimile number by notice 
25 to the other Parties. 

26 In Witness of this Agreement, the Parties affix their official signatures below, 
27 acknowledging execution of this document on the ~ day of ()cfots-e>-v , 2004. 

28 Legal Review and Approval: THE UNITED STATES OF AMERICA 

29 
30 

8S?>e~ r;;;;lli1/
Assistant Secretary V 

31 for Water and Science 
32 Department of the Interior 

33 
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__ __ 

1 
2
 
3 Attest:
 

4 By: ,d-~ e:-... 
5 Executive Director
 

6 Approved as to form:
 

7 By:
 

8
 
9
 

10 By:
 
11 General Mana er
 

12 Approved as to form:
 

13 By: I/L/~
/
 
14 
15 
16 Attest: 

17 BY:~~
 
18 Executive Sicretary 

19 

20 
21 
22 

STATE OF NEVADA, acting through its 
COLORADO RIVER COMMISSION 

By: l)A~
 
Ctfair 

Title:*~44~
 

SOUTHERN NEVADA WATER AUTHORITY 

By:{La~ m()~.fvw 
Chair 

THE METROPOLITAN WATER DISTRICT 
OF SOUT CALIFORNIA 

Title: _~__~~>-_L
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Bureau of Reclamation, Interior 

States settlement lands shall be sub
ject to assessment by a district on the 
same basis as other lands of like char
acter within the operation of the dis
trict. 

(c) Settlement lands, which the 
United States is not under contract to 
sell or exchange at the time a district 
makes its levy may be assessed by a 
district to the extent of the construc
tion charge obligation installment re
quired to be levied for the following 
year on such lands on account of the 
district's construction cost obligation 
to the United States. No other levies 
shall be made by a district against set
tlement lands in this status. 

(d) While settlement lands which the 
United States has leased for use as irri 
gated lands and which the United 
States has not contracted to sell or ex
change may not be assessed by a dis
trict except as provided in paragraph 
(c) of this section, lessees shall pay the 
district the same amounts annually 
that would be required to be paid for 
water service if the lands were subject 
to assessment therefor, in addition to 
any assessment levied under paragraph 
(c) of this section. 

(e) Assessments made by a district 
against settlement lands while the 
United States is under contract to sell 
or exchange such lands shall be subject 
to all interest and penalties for delin
quency as provided by the laws of 
Washington, but interest and penalties 
shall cease to accumulate on the date 
such contract is terminated or the pur
chaser's interest therein reacquired by 
the United States. 

(f) No action shall be taken by or for 
a district to enforce any lien created as 
permitted under the regulations in this 
part by assessment foreclosure or other 
means that would purport to transfer 
any right in or title to any land or in
terests therein while title thereto is 
vested in the United States. Although 
the United States does not assume any 
obligation for the payment of such 
liens, it will in any conveyance of set
tlement lands covered thereby convey 
subject to those liens. 

§ 413.4 Assessment of other project act 
lands and rights of way. 

(a) A district shall, as to other 
project act lands and rights of way the 
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title to which passes to the United 
States on or after January 1 of any 
year and before the district has levied 
its assessments for that year, imme
diately remove the lands from its as
sessment rolls and shall not thereafter 
take any proceedings to complete or 
enforce the assessments. Any such re
moval from the rolls shall be effective 
as of January 1 of the year in which 
title passes to the United States Ac
tion so to remove shall be taken 
promptly after the giving of written 
notice by the Project Manager to the 
district as to the lands involved, and 
the district shall provide the United 
States with a certificate stating that 
the lands have not been and will not be 
assessed so long as title thereto re
mains in the United States. 

(b) There is no authority in law for 
the assessment of rights of way owned 
by the United States. Accordingly, a 
district shall make no assessment 
thereof while title thereto remains in 
the United States. 

(c) Other project act lands while title 
thereto remains in the United States 
shall not be assessed for any district 
charge so long as they are in the 
"other project act lands" category. 

§ 413.5 Reports on status of settlement 
lands. 

The Project Manager will furnish 
each district prior to its annual levy 
every year a list of all the settlement 
lands owned by the United States for 
which water is available and which are 
not under contract of sale or exchange 
and therefore are not to be assessed by 
the district, except for construction 
charge obligation installments under 
§413.3(c) when such charges are re
quired to be levied. 

PART 414-0FFSTREAM STORAGE 
OF COLORADO RIVER WATER 
AND DEVELOPMENT AND RE· 
LEASE OF INTENTIONALLY CRE· 
ATED UNUSED APPORTIONMENT 
IN THE LOWER DIVISION STATES 

SUbpart A-Purposes and Definitions 

Sec. 
414.1 Purpose. 
414.2 Definitions of terms used in this part. 
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SUBPART B-STORAGE AND IlIiTERSTATE
 
RELEASE AGREEMEi'<'TS
 

414.3	 Storage and Interstate Release Agree
ments. 

414.4	 Reporting Requirements and account
ing under storage and interstate release 
agreements. 

Subpart C-Water Quality and
 
Environmental compliance
 

414.5 Water Quality. 
414.6	 Environmental Compliance and fund

ing of Federal costs. 

AUTHORl1Y: 5 U.S.C. 553; 43 U.S.C. 391, 485 
and 617; 373 u.S. 546; 376 U.S. 340. 

SOURCE: 64 FR 59006, Nov. I. 1999, unless 
otherwise noted. 

Subpart A-Purposes and
 
Definitions
 

§ 414.1 Purpose. 

(a) What this part does. This part es
tablishes a procedural framework for 
the Secretary of the Interior (Sec
retary) to follow in considering, par
ticipating in, and administering Stor
age and Interstate Release Agreements 
in the Lower Division States (Arizona, 
California. and Nevada) that would; 

(1) Permit State-authorized entities 
to store Colorado River water 
offstream; 

(2) Permit State-authorized entities 
to develop intentionally created un
used apportionment (ICUA); 

(3) Permit State-authorized entities 
to make ICUA available to the Sec
retary for release for use in another 
Lower Division State. This release may 
only take place in accordance with the 
Secretary's obligations under Federal 
law and may occur in either the year of 
storage or in years subsequent to stor
age; and 

(4) Allow only voluntary interstate 
water transactions. These water trans
actions can help to satisfy regional 
water demands by increasing the effi 
ciency, flexibility, and certainty in 
Colorado River management in accord
ance with the Secretary's authority 
under Article II (B) (6) of the Decree 
entered March 9, 1964 (376 U.S. 340) in 
the case of Arizona v. California, (373 
U.S. 546) (1963), as supplemented and 
amended. 

(b) What this part does not do. This 
part does not: 
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(1) Affect any Colorado River water 
entitlement holder's right to use its 
full water entitlement; 

(2) Address or preclude independent 
actions by the Secretary regarding 
Tribal storage and water transfer ac
tivities; 

(3) Change or expand existing au
thorities under the body of law known 
as the "Law of the River"; 

(4) Change the apportionments made 
for use within individual States; 

(5) Address intrastate storage or 
intrastate distribution of water; 

(6) Preclude a Storing State from 
storing some of its unused apportion
ment in another Lower Division State 
if consistent with applicable State law; 
or 

(7) Authorize any specific activities; 
the rule provides a framework only. 

§414.2 Definitions of terms used in 
this part. 

Authorized entity means: 
(1) An entity in a Storing State 

which is expressly authorized pursuant 
to the laws of that State to enter into 
Storage and Interstate Release Agree
ments and develop ICUA ("storing enti 
ty"); or 

(2) An entity in a Consuming State 
which has authority under the laws of 
that State to enter into Storage and 
Interstate Release Agreements and ac
quire the right to use ICUA ("con
suming entity"). 

Basic apportionment means the Colo
rado River water apportioned for use 
within each Lower Division State when 
sufficient water is available for release, 
as determined by the Secretary of the 
Interior, to satisfy 7.5 million acre-feet 
(rna£) of annual consumptive use in the 
Lower Division States. The United 
States Supreme Court, in Arizona v. 
California, confirmed that the annual 
basic apportionment for the Lower Di
vision States is 2.8 maf of consumptive 
use in the State of Arizona, 4.4 maf of 
consumptive use in the State of Cali 
fornia, and 0.3 maf of consumptive use 
in the State of Nevada. 

BCPA means the Boulder Canyon 
Project Act, authorized by the Act of 
Congress of December 21. 1928 (45 Stat. 
1057). 

Colorado River Basin means all of the 
drainage area of the Colorado River 
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System and all other territory within 
the United States to which the waters 
of the Colorado River System shall be 
beneficially applied. 

Colorado River System means that por
tion of the Colorado River and its trib
utaries within the United States. 

Colorado River water means water in 
or withdrawn from the mainstream. 

Consuming entity means an authorized 
entity in a Consuming State. 

Consuming State means a Lower Divi
sion State where ICUA will be used. 

Consumptive use means diversions 
from the Colorado River less any re
turn flow to the river that is available 
for consumptive use in the United 
States or in satisfaction of the Mexican 
treaty obligation. 

(1) Consumptive use from the main
stream within the Lower Division 
States includes water drawn from the 
mainstream by underground pumping. 

(2) The Mexican treaty obligation is 
set forth in the February 3, 1944, Water 
Treaty between Mexico and the United 
States. including supplements and as
sociated Minutes of the International 
Boundary and Water Commission. 

Decree means the decree entered 
March 9. 1964. by the Supreme Court in 
Arizona v. California, 373 U.S. 546 (1963). 
as supplemented or amended. 

Entitlement means an authorization 
to beneficially use Colorado River 
water pursuant to: 

(1) The Decree; 
(2) A water delivery contract with 

the United States through the Sec
retary: or 

(3) A reservation of water from the 
Secretary. 

Intentionally created unused apportion
ment or ICUA means unused apportion
ment that is developed: 

(1) Consistent with the laws of the 
Storing State; 

(2) Solely as a result of. and would 
not exist except for, implementing a 
Storage and Interstate Release Agree
ment. 

Lower Division States means the 
States of Arizona. California. and Ne
vada. 

Mainstream means the main channel 
of the Colorado River downstream from 
Lee Ferry within the United States. in
cluding the reservoirs behind dams on 
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the main channel. and Senator Wash 
Reservoir off the main channel. 

Offstream storage means storage in a 
surface reservoir off of the mainstream 
or in a ground water aquifer. Offstream 
storage includes indirect recharge 
when Colorado River water is ex
changed for ground water that other
wise would have been pumped and con
sumed. 

Secretary means the Secretary of the 
Interior or an authorized representa
tive. 

Storage and Interstate Release Agree
ment means an agreement. consistent 
with this part, between the Secretary 
and authorized entities in two or more 
Lower Division States that addresses 
the details of: 

(1) Offstream storage of Colorado 
River water by a storing entity for fu
ture use within the Storing State; 

(2) Subsequent development of ICVA 
by the storing entity, consistent with 
the laws of the Storing State; 

(3) A request by the storing entity to 
the Secretary to release ICVA to the 
consuming entity: 

(4) Release of ICVA by the Secretary 
to the consuming entity; and 

(5) The inclusion of other entities 
that are determined by the Secretary 
and the storing entity and the con
suming entity to be appropriate to the 
performance and enforcement of the 
agreement. 

Storing entity means an authorized 
entity in a Storing State. 

Storing State means a Lower Division 
State in which water is stored off the 
mainstream in accordance with a Stor
age and Interstate Release Agreement 
for future use in that State. 

Surplus apportionment means the Col
orado River water apportioned for use 
within each Lower Division State when 
sufficient water is available for release. 
as determined by the Secretary, to sat
isfy in excess of 7.5 maf of annual con
sumptive use in the Lower Division 
States. 

Unused apportionment means Colorado 
River water within a Lower Division 
State's basic or surplus apportionment. 
or both. which is not otherwise put to 
beneficial consumptive use during that 
year within that State. 
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Upper Division States means the 
States of Colorado. New Mexico. Utah. 
and Wyoming. 

Water delivery contract means a con
tract between the Secretary and an en
tity for the delivery of Colorado River 
water in accordance with section 5 of 
the BCPA. 

Subpart B-Storage and Interstate 
Release Agreements 

§414.3 Storage and Interstate Release 
Agreements. 

(a) Basic requirements for Storage and 
Interstate Release Agreements. Two or 
more authorized entities may enter 
into Storage and Interstate Release 
Agreements with the Secretary in ac
cordance with paragraph (c) of this sec
tion. Each agreement must meet all of 
the requirements of this section. 

(I) The agreement must specify the 
quantity of Colorado River water to be 
stored. the Lower Division State in 
which it is to be stored. the entity(ies) 
that will store the water. and the facil 
ity(ies) in which it will be stored. 

(2) The agreement must specify 
whether the water to be stored will be 
within the unused basic apportionment 
or unused surplus apportionment of the 
Storing State. For water from the 
Storing State's apportionment to qual
ify as unused apportionment available 
for storage under this part. the water 
must first be offered to all entitlement 
holders within the Storing State for 
purposes other than interstate trans
actions under proposed Storage and 
Interstate Release Agreements. 

(3) The agreement must specify 
whether the water to be stored will be 
within the unused basic apportionment 
or unused surplus apportionment of the 
Consuming State. If the water to be 
stored will be unused apportionment of 
the Consuming State, the agreement 
must acknowledge that any unused ap
portionment of the Consuming State 
may be made available from the Con
suming State by the Secretary to the 
Storing State only in accordance with 
Article II (B) (6) of the Decree. If unused 
apportionment from the Consuming 
State is to be stored under a Storage 
and Interstate Release Agreement. the 
Secretary will make the unused appor
tionment of the Consuming State 
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available to the storing entity in ac
cordance with the terms of a Storage 
and Interstate Release Agreement and 
will not make that water available to 
other entitlement holders. 

(4) The agreement must specify the 
maximum quantity of ICUA that will 
be developed and made available for re
lease to the consuming entity. 

(5) The agreement must specify that 
ICUA may not be requested by the con
suming entity in a quantity that ex
ceeds the quantity of water that had 
been stored under a Storage and Inter
state Release Agreement in the Storing 
State. 

(6) The agreement must specify a pro
cedure to verify and account for the 
quantity of water stored in the Storing 
State under a Storage and Interstate 
Release Agreement. 

(7) The agreement must specify that. 
by a date certain. the consuming enti 
ty will: 

(i) Notify the storing entity to de
velop a specific quantity of ICUA in the 
follOWing calendar year; 

(ii) Ask the Secretary to release that 
ICUA; and 

(iii) Provide a copy of the notice or 
request to each Lower Division State. 

(8) The agreement must specify that 
when the storing entity receives a re
quest to develop a specific quantity of 
ICUA: 

(i) It will ensure that the Storing 
State's consumptive use of Colorado 
River water will be decreased by a 
quantity sufficient to develop the re
quested quantity of ICUA; and 

(ii) Any actions that the storing enti 
ty takes will be consistent with its 
State's laws. 

(9) The agreement must include a de
scription of: 

(i) The actions the authorized entity 
will take to develop ICUA; 

(ii) Potential actions to decrease the 
authorized entity's consumptive use of 
Colorado River water; 

(iii) The means by which the develop
ment of the ICUA will be enforceable 
by the storing entity; and 

(iv) The notice given to entitlement 
holders. including Indian tribes. of op
portunities to participate in develop
ment of this ICUA. 

(IO) The agreement must specify that 
the storing entity will certify to the 
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Secretary that ICUA has been or will 
be developed that otherwise would not 
have existed. The certification must: 

(i) Identify the quantity, the means, 
and the entity by which ICUA has been 
or will be developed; and 

Oi) Ask the Secretary to make the 
ICUA available to the consuming enti 
ty under Article II(B)(6) of the Decree 
and the Storage and Interstate Release 
Agreement. 

(11) The agreement must specify a 
procedure for verifying development of 
the ICUA appropriate to the manner in 
which it is developed. 

(I2) The agreement must specify that 
the Secretary will release ICUA devel
oped by the storing entity: 

(i) In accordance with a request of 
the consuming entity; 

(ii) In accordance with the terms of 
the Storage and Interstate Release 
Agreement; 

(iii) Only for use by the consuming 
entity and not for use by other entitle
ment holders; and 

(iv) In accordance with the terms of 
the Storage and Interstate Release 
Agreement, the BCPA. Article II(B)(6) 
of the Decree and all other applicable 
laws and executive orders. 

(13) The agreement must specify that 
ICUA shall be released to the con
suming entity only in the year and to 
the extent that ICUA is developed by 
the storing entity by reducing Colo
rado River water use within the Stor
ing State. 

(I4) The agreement must specify that 
the Secretary will release ICUA only 
after the Secretary has determined 
that all necessary actions have been 
taken under this part, 

(I5) The agreement must specify that 
before releasing ICUA the Secretary 
must first determine that the storing 
entity: 

(i) Stored water in accordance with 
the Storage and Interstate Release 
Agreement in quantities sufficient to 
support the development of the ICUA 
requested by the consuming entity; and 

(ii) Certified to the satisfaction of 
the Secretary that the quantity of 
ICUA requested by the consuming enti 
ty has been developed in that year or 
will be developed in that year under 
§414.3(f). 
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(16) The agreement must specify that 
the non-Federal parties to the Storage 
and Interstate Release Agreement will 
indemnify the United States, its em
ployees, agents. subcontractors, suc
cessors, or assigns from loss or claim 
for damages and from liability to per
sons or property. direct or indirect. and 
loss or claim of any nature whatsoever 
arising by reason of the actions taken 
by the non-federal parties to the Stor
age and Interstate Release Agreement 
under this part. 

(17) The agreement must specify the 
extent to which facilities constructed 
or financed by the United States will 
be used to store. convey, or distribute 
water associated with a Storage and 
Interstate Release Agreement. 

(18) The agreement must include any 
other provisions that the parties deem 
appropriate. 

(b) How to address financial consider
ations. The Secretary will not execute 
an agreement that has adverse impacts 
on the financial interests of the United 
States. Financial details between and 
among the non-Federal parties need 
not be included in the Storage and 
Interstate Release Agreement but in
stead can be the subject of separate 
agreements. The Secretary need not be 
a party to the separate agreements. 

(c) How the Secretary will execute stor
age and interstate release agreements, 
The Regional Director for the Bureau 
of Reclamation's Lower Colorado Re
gion (Regional Director) may execute 
and administer a Storage and Inter
state Release Agreement on behalf of 
the Secretary. The Secretary will no
tify the public of his/her intent to par
ticipate in negotiations to develop a 
Storage and Interstate Release Agree
ment and provide a means for public 
input. In considering whether to exe
cute a Storage and Interstate Release 
Agreement. the Secretary may request, 
and the non-Federal parties must pro
vide, any additional supporting data 
necessary to clearly set forth both the 
details of the proposed transaction and 
the eligibility of the parties to partici 
pate as State-authorized entities in the 
proposed transaction. The Secretary 
will also consider: applicable law and 
executive orders; applicable contracts; 
potential effects on trust resources; po
tential effects on entitlement holders, 
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including Indian tribes; potential im
pacts on the Upper Division States: po
tential effects on third parties: poten
tial environmental impacts and poten
tial effects on threatened and endan
gered species: comments from inter
ested parties, particularly parties who 
may be affected by the proposed action: 
comments from the State agencies re
sponsible for consulting with the Sec
retary on matters related to the Colo
rado River; and other relevant factors. 
including the direct or indirect con
sequences of the proposed Storage and 
Interstate Release Agreement on the 
financial interests of the United 
States. Based on the consideration of 
the factors in this section, the Sec
retary may execute or decide not to 
execute a Storage and Interstate Re
lease Agreement. 

(d) Assigning interests to an authorized 
entity. Non-Federal parties to a Storage 
and Interstate Release Agreement may 
assign their interests in the Agreement 
to authorized entities. The assignment 
can be in whole or in part. The assign
ment can only be made if all parties to 
the agreement approve. 

(e) Requirement for contracts under the 
Boulder Canyon Project Act. Release or 
diversion of Colorado River water for 
storage under this part must be sup
ported by a water delivery contract 
with the Secretary in accordance with 
Section 5 of the BCPA. The only excep
tion to this requirement is storage of 
Article lI(D) (of the Decree) water by 
Federal or tribal entitlement holders. 
The release or diversion of Colorado 
River water that has been developed or 
will be developed as ICUA under this 
part also must be supported by a Sec
tion 5 water delivery contract. 

(l) An authorized entity may satisfy 
the requirement of this section 
through a direct contract with the Sec
retary. An authorized entity also may 
satisfy the Section 5 requirement of 
the BCPA, for purposes of this part, 
through a valid subcontract with an 
entitlement holder that is authorized 
by the Secretary to subcontract for the 
delivery of all or a portion of its enti
tlement. 

(2) For storing entities that do not 
otherwise hold a contract or valid sub
contract for the delivery of the water 
to be stored, the Storage and Inter

state Release Agreement will serve as 
the vehicle for satisfying the Section 5 
requirement for the release or diver
sion of that water. 

(3) For consuming entities that do 
not otherwise hold a contract or valid 
subcontract for the delivery of the 
water to be released by the Secretary 
as ICUA, the Storage and Interstate 
Release Agreement will serve as the ve
hicle for satisfying the Section 5 re
quirement for the release or diversion 
of that water. 

(f) Anticipatory release of ICVA. The 
Secretary may release ICUA to a con
suming entity before the actual devel
opment of ICUA by the storing entity 
if the storing entity certifies to the 
Secretary that ICUA will be developed 
during that same year that otherwise 
would not have existed. 

(1) These anticipatory releases will 
only be made in the same year that the 
ICUA is developed. 

(2) Before an anticipatory release, 
the Secretary must be satisfied that 
the storing entity will develop the nec
essary ICUA in the same year that the 
ICUA is to be released. 

(g) Treaty obligations. Prior to exe
cuting any specific Storage and Inter
state Release Agreements. the United 
States will consult with Mexico 
through the International Boundary 
and Water Commission under the 
boundary water treaties and other ap
plicable international agreements in 
force between the two countries. 

§414.4 Reporting requirements and 
accounting under Storage and 
Interstate Release Agreements. 

(a) Annual report to the Secretary. 
Each storing entity will submit an an
nual report to the Secretary con
taining the material required by this 
section. The report will be due on a 
date to be agreed upon by the parties 
to the Storage and Interstate Release 
Agreement. The report must include: 

(I) The quantity of water diverted 
and stored during the prior year under 
all Storage and Interstate Release 
Agreements; and 

(2) The total quantity of stored water 
available to support the development 
of ICUA under each Storage and Inter
state Release Agreement to which the 
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storing entity is a party as of Decem
ber 31 of the prior calendar year. 

(b) How the Secretary accounts for di
verted and stored water. The Secretary 
will account for water diverted and 
stored under Storage and Interstate 
Release Agreements in the records 
maintained under Article V of the De
cree. 

(I) The Secretary will account for the 
water that is diverted and stored by a 
storing entity as a consumptive use in 
the Storing State for the year in which 
it is stored. 

(2) The Secretary will account for the 
diversion and consumptive use of ICUA 
by a consuming entity as a consump
tive use in the Consuming State of un
used apportionment under Article 
II(B)(6) of the Decree in the year the 
water is released in the same manner 
as any other unused apportionment 
taken by that State. 

(3) The Secretary will maintain indi
vidual balances of the quantities of 
water stored under a Storage and 
Interstate Release Agreement and 
available to support the development 
of ICUA. The appropriate balances will 
be reduced when ICUA is developed by 
the storing entity and released by the 
Secretary for use by a consuming enti 
ty. 

SUbpart C-Water Quality and 
Environmental Compliance 

§ 414.5 Water quality. 

(a) Water Quality is not guaranteed. 
The Secretary does not warrant the 
quality of water released or delivered 
under Storage and Interstate Release 
Agreements, and the United States will 
not be liable for damages of any kind 
resulting from water quality problems. 
The United States is not under any ob
ligation to construct or furnish water 
treatment facilities to maintain or im
prove water quality except as may oth
erwise be provided in relevant Federal 
law. 

(b) Required water quality standards. 
All entities, in diverting, using, and re
turning Colorado River water, must: 

(1) Comply with all applicable water 
pollution laws and regulations of the 
United States, the Storing State, and 
the Consuming State; and 

Pt. 417 

(2) Obtain all applicable permits or 
licenses from the appropriate Federal. 
State, or local authorities regarding 
water quality and water pollution mat
ters. 

§ 414.6 Environmental compliance and 
funding of Federal costs. 

(a)	 Ensuring environmental compliance. 
The Secretary will complete environ
mental compliance documentation, 
compliance with the National Environ
mental Policy Act of 1969, as amended, 
and the Endangered Species Act of 1973, 
as amended; and will integrate the re
quirements of other statutes, laws, and 
executive orders as required for Fed
eral actions to be taken under this 
part. 

(b) Responsibility for environmental 
compliance work. Authorized entities 
seeking to enter into a Storage and 
Interstate Release Agreement under 
this part may prepare the appropriate 
documentation and compliance docu
ment for a proposed Federal action, 
such as execution of a proposed Stor
age and Interstate Release Agreement. 
The compliance documents must meet 
the standards set forth in Reclama
tion's national environmental policy 
guidance before they can be adopted. 

(c) Responsibility for funding ofFederal 
costs. All costs incurred by the United 
States in evaluating, processing, and/or 
executing a Storage and Interstate Re
lease Agreement under this part must 
be funded in advance by the authorized 
entities that are party to that agree
ment. 

PART 417-PROCEDURAL METHODS 
FOR IMPLEMENTING COLORADO 
RIVER WATER CONSERVATION 
MEASURES WITH LOWER BASIN 
CONTRACTORS AND OTHERS 

Sec. 
417.1 Scope of part. 
417.2 Consultation with contractors. 
417.3	 Notice of recommendations and deter

minations. 
417.4	 Changed conditions, emergency, or 

hardship modifications. 
417.5	 Duties of the Commissioner of Indian 

Affairs with respect to Indian reserva
tions. 

417.6 General regulations. 
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storing entity is a party as of Decem
ber 31 of the prior calendar year. 

(b) How the Secretary accounts for di
verted and stored water. The Secretary 
will account for water diverted and 
stored under Storage and Interstate 
Release Agreements in the records 
maintained under Article V of the De
cree. 

(1) The Secretary will account for the 
water that is diverted and stored by a 
storing entity as a consumptive use in 
the Storing State for the year in which 
it is stored. 

(2) The Secretary will account for the 
diversion and consumptive use of ICUA 
by a consuming entity as a consump
tive use in the Consuming State of un
used apportionment under Article 
II(B)(6) of the Decree in the year the 
water is released in the same manner 
as any other unused apportionment 
taken by that State. 

(3) The Secretary will maintain indi
vidual balances of the quantities of 
water stored under a Storage and 
Interstate Release Agreement and 
available to support the development 
of ICUA. The appropriate balances will 
be reduced when ICUA is developed by 
the storing entity and released by the 
Secretary for use by a consuming enti
ty. 

Subpart C—Water Quality and
Environmental Compliance 

§ 414.5 Water quality. 

(a) Water Quality is not guaranteed. 
The Secretary does not warrant the 
quality of water released or delivered 
under Storage and Interstate Release 
Agreements, and the United States will 
not be liable for damages of any kind 
resulting from water quality problems. 
The United States is not under any ob
ligation to construct or furnish water 
treatment facilities to maintain or im
prove water quality except as may oth
erwise be provided in relevant Federal 
law. 

(b) Required water quality standards. 
All entities, in diverting, using, and re
turning Colorado River water, must: 

(1) Comply with all applicable water 
pollution laws and regulations of the 
United States, the Storing State, and 
the Consuming State; and 
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(2) Obtain all applicable permits or 
licenses from the appropriate Federal, 
State, or local authorities regarding 
water quality and water pollution mat
ters. 

§ 414.6 Environmental compliance and 
funding of Federal costs. 

(a) Ensuring environmental compliance. 
The Secretary will complete environ
mental compliance documentation, 
compliance with the National Environ
mental Policy Act of 1969, as amended, 
and the Endangered Species Act of 1973, 
as amended; and will integrate the re
quirements of other statutes, laws, and 
executive orders as required for Fed
eral actions to be taken under this 
part. 

(b) Responsibility for environmental 
compliance work. Authorized entities 
seeking to enter into a Storage and 
Interstate Release Agreement under 
this part may prepare the appropriate 
documentation and compliance docu
ment for a proposed Federal action, 
such as execution of a proposed Stor
age and Interstate Release Agreement. 
The compliance documents must meet 
the standards set forth in Reclama
tion’s national environmental policy 
guidance before they can be adopted. 

(c) Responsibility for funding of Federal 
costs. All costs incurred by the United 
States in evaluating, processing, and/or 
executing a Storage and Interstate Re
lease Agreement under this part must 
be funded in advance by the authorized 
entities that are party to that agree
ment. 

PART 417—PROCEDURAL METHODS 
FOR IMPLEMENTING COLORADO 
RIVER WATER CONSERVATION 
MEASURES WITH LOWER BASIN 
CONTRACTORS AND OTHERS 

Sec. 
417.1 Scope of part. 
417.2 Consultation with contractors. 
417.3	 Notice of recommendations and deter

minations. 
417.4	 Changed conditions, emergency, or 

hardship modifications. 
417.5	 Duties of the Commissioner of Indian 

Affairs with respect to Indian reserva
tions. 

417.6 General regulations. 
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§ 417.1 43 CFR, Subtitle B, Ch. I (10–1–07 Edition) 

AUTHORITY: 45 Stat. 1057, 1060; 43 U.S.C. 617; 
and Supreme Court Decree in ‘‘Arizona v. 
California,’’ 376 U.S. 340. 

SOURCE: 37 FR 18076, Sept. 7, 1972, unless 
otherwise noted. 

§ 417.1 Scope of part. 
The procedures established in this 

part shall apply to every public or pri
vate organization (herein termed 
‘‘Contractor’’) in Arizona, California, 
or Nevada which, pursuant to the Boul
der Canyon Project Act or to provi
sions of other Reclamation Laws, has a 
valid contract for the delivery of Colo
rado River water, and to Federal estab
lishments other than Indian Reserva
tions enumerated in Article II(D) of the 
March 9, 1964, Decree of the Supreme 
Court of the United States in the case 
of ‘‘Arizona v. California et al.’’, 376 
U.S. 340 (for purposes of this part each 
such Federal establishment is consid
ered as a ‘‘Contractor’’), except that (a) 
neither this part nor the term ‘‘Con
tractor’’ as used herein shall apply to 
any person or entity which has a con
tract for the delivery or use of Colo
rado River water made pursuant to the 
Warren Act of February 21, 1911 (36 
Stat. 925) or the Miscellaneous Pur
poses Act of February 25, 1920 (41 Stat. 
451), (b) Contractors and permittees for 
small quantities of water, as deter
mined by the Regional Director, Bu
reau of Reclamation, Boulder City, 
Nev. (herein termed ‘‘Regional Direc
tor’’), and Contractors for municipal 
and industrial water may be excluded 
from the application of these proce
dures at the discretion of the Regional 
Director, and (c) procedural methods 
for implementing Colorado River water 
conservation measures on Indian Res
ervations will be in accordance with 
§ 417.5 of this part. 

§ 417.2 Consultation with contractors. 
The Regional Director or his rep

resentative will, prior to the beginning 
of each calendar year, arrange for and 
conduct such consultations with each 
Contractor as the Regional Director 
may deem appropriate as to the mak
ing by the Regional Director of annual 
recommendations relating to water 
conservation measures and operating 
practices in the diversion, delivery, 
distribution and use of Colorado River 

water, and to the making by the Re
gional Director of annual determina
tions of each Contractor’s estimated 
water requirements for the ensuing cal
endar year to the end that deliveries of 
Colorado River water to each Con
tractor will not exceed those reason
ably required for beneficial use under 
the respective Boulder Canyon Project 
Act contract or other authorization for 
use of Colorado River water. 

§ 417.3 Notice of recommendations and 
determinations. 

Following consultation with each 
Contractor and after consideration of 
all relevant comments and suggestions 
advanced by the Contractors in such 
consultations, the Regional Director 
will formulate his recommendations 
and determinations relating to the 
matters specified in § 417.2. The rec
ommendations and determinations 
shall, with respect to each Contractor, 
be based upon but not necessarily lim
ited to such factors as the area to be ir
rigated, climatic conditions, location, 
land classifications, the kinds of crops 
raised, cropping practices, the type of 
irrigation system in use, the condition 
of water carriage and distribution fa
cilities, record of water orders, and re
jections of ordered water, general oper
ating practices, the operating effi
ciencies and methods of irrigation of 
the water users, amount and rate of re
turn flows to the river, municipal 
water requirements and the pertinent 
provisions of the Contractor’s Boulder 
Canyon Project Act water delivery con
tract. The Regional Director shall give 
each Contractor written notice by reg
istered or certified mail, return receipt 
requested, of his recommendations and 
determinations. If the recommenda
tions and determinations include a re
duction in the amount of water to be 
delivered, as compared to the calendar 
year immediately preceding, the notice 
shall be delivered to the Contractor or 
timely sent by registered or certified 
mail, return receipt requested, so that 
it may reasonably be delivered at least 
30 days prior to the first date water de
livery would be affected thereby, and 
shall specify the basis for such reduc
tion including any pertinent factual 
determinations. The recommendations 
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Bureau of Reclamation, Interior § 417.5 

and determinations of the Regional Di
rector shall be final and conclusive un
less, within 30 days of the date of re
ceipt of the notice, the Contractor sub
mits his written comments and objec
tions to the Regional Director and re
quests further consultation. If, after 
such further consultation, timely 
taken, the Regional Director does not 
modify his recommendations and de
terminations and so advises the Con
tractor in writing, or if modifications 
are made but the Contractor still feels 
aggrieved thereby after notification in 
writing of such modified recommenda
tions and determinations, the Con
tractor may, before 30 days after re
ceipt of said notice, appeal to the Sec
retary of the Interior. During the pend
ency of such appeal, and until disposi
tion thereof by the Secretary, the rec
ommendations and determinations for
mulated by the Regional Director shall 
be of no force or effect. In the event de
livery of water is scheduled prior to the 
new recommendations and determina
tions becoming final, said delivery 
shall be made according to the Con
tractor’s currently proposed schedule 
or to the schedules approved for the 
previous calendar year, whichever is 
less. 

§ 417.4 Changed conditions, emer
gency, or hardship modifications. 

A Contractor may at any time apply 
in writing to the Regional Director for 
modification of recommendations or 
determinations deemed necessary be
cause of changed conditions, emer
gency, or hardship. Upon receipt of 
such written application identifying 
the reason for such requested modifica
tion, the Regional Director shall ar
range for consultation with the Con
tractor with the objective of making 
such modifications as he may deem ap
propriate under the then existing con
ditions. The Regional Director may ini
tiate efforts for further consultation 
with any Contractor on his own motion 
with the objective of modifying pre
vious recommendations and determina
tions, but in the event such modifica
tions are made, the Contractor shall 
have the same opportunity to object 
and appeal as provided in § 417.3 of this 
part for the initial recommendations 
and determinations. The Regional Di

rector shall afford the fullest prac
ticable opportunity for consultation 
with a Contractor when acting under 
this section. Each modification under 
this section shall be transmitted to the 
Contractor by letter. 

§ 417.5 Duties of the Commissioner of 
Indian Affairs with respect to In
dian reservations. 

(a) The Commissioner of Indian Af
fairs (herein termed ‘‘Commissioner’’) 
will engage in consultations with var
ious tribes and other water users on 
the Indian Reservations listed in Arti
cle II (D) of said Supreme Court De
cree, similar to those engaged in by the 
Regional Director with regard to Con
tractors as provided in § 417.2 of this 
part. After consideration of all com
ments and suggestions advanced by 
said tribes and other water users on 
said Indian Reservations concerning 
water conservation measures and oper
ating practices in the diversion, deliv
ery, distribution and use of Colorado 
River water, the Commissioner shall, 
within the limits prescribed in said de
cree, make a determination as to the 
estimated amount of water to be di
verted for use on each Indian Reserva
tion covered by the above decree. Said 
determination shall be made prior to 
the beginning of each calendar year. 
That determination shall be based 
upon, but not necessarily limited to, 
such factors as: The area to be irri
gated, climatic conditions, location, 
land classifications, the kinds of crops 
raised, cropping practices, the type of 
irrigation system in use, the condition 
of water carriage and distribution fa
cilities, record of water orders, and re
jections of ordered water, general oper
ating practices, the operating effi
ciencies and methods of irrigation of 
the tribes and water users on each res
ervation, the amount and rate of re
turn flows to the river, municipal 
water requirements, and other uses on 
the reservation. The Commissioner of 
Indian Affairs shall deliver to the Re
gional Director written notice of the 
amount of water to be diverted for use 
upon each Indian Reservation for each 
year 60 days prior to the beginning of 
each calendar year and the basis for 
said determination. The determination 
of the Commissioner shall be final and 
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IMPLEMENTATION 

18.33	 Purpose of the implementation strat
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18.34 Valid headgate deliveries. 
418.35 Efficiencies. 
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373; 43 U.S.C. 614, et seq.; 104 Stat. 3289, Pub. 
L. 101–618. 
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conclusive unless within 30 days of the 
date of receipt of such notice the Re
gional Director submits his written 
comments and objections to the Com
missioner of Indian Affairs and re
quests further consultation. If after 
such further consultation, timely 
taken, the Commissioner does not mod
ify his determination and so advises 
the Regional Director in writing or if 
modifications are made by the Com
missioner but the Regional Director 
still does not agree therewith, the Re
gional Director may, within 30 days 
after receipt of the Commissioner’s re
sponse, appeal to the Secretary of the 
Interior for a decision on the matter. 
During the pendency of such appeal 
and until disposition thereof by the 
Secretary, water deliveries will be 
made to the extent legally and phys
ically available according to the Com
missioner’s determination or according 
to the Commissioner’s determination 
for the preceding calendar year, which
ever is less. 

(b) Modifications of said determina
tions due to changed conditions, emer
gency or hardship may be made by the 
Commissioner, subject, however, to the 
right of the Regional Director to ap
peal to the Secretary, as provided in 
the case of an initial determination by 
the Commissioner. During the pend
ency of such an appeal, water deliveries 
will be made on the basis of the initial 
determination. 

§ 417.6 General regulations. 
In addition to the recommendations 

and determinations formulated accord
ing to the procedures set out above, the 
right is reserved to issue regulations of 
general applicability to the topics 
dealt with herein. 
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water is created by hydropower generation and, therefore, the change in points of diversion will not 
impact the CRIT’s senior water right. As described in the Final IA EIS, the QSA water transfers are 
estimated to reduce the opportunity to produce power at Headgate Rock Dam by an average of about 
5 percent. The variation in Colorado River flow is within the range that occurs as a normal course of 
river operation. 

IX. Implementing the Decision 

A. INADVERTENT OVERRUN AND PAYBACK POLICY 

Reclamation is adopting a policy that will identify inadvertent overruns, will establish procedures that 
account for inadvertent overruns and will define subsequent payback requirements for users of 
Colorado River mainstream water in the Lower Division States. The Inadvertent Overrun and Payback 
Policy is effective beginning on January 1, 2004. The language of the policy has been modified from the 
language published in Appendix I of the Final IA EIS. The comments from Southern Nevada Water 
Authority and Colorado River Commission of Nevada were accommodated. Edits were made for 
grammar and consistency, and to eliminate duplication. None of the changes would result in 
environmental impacts different from those described in the Final IA EIS. The policy as finalized 
follows. 

1. Background 

In its June 3, 1963 opinion in the case of Arizona v. California (373 U.S. 546), the Supreme Court of 
the United States held that Congress has directed the Secretary of the Interior (Secretary) to administer 
a network of useful projects constructed by the Federal Government on the lower Colorado River, and 
has entrusted the Secretary with sufficient power to direct, manage, and coordinate their operation. 
The Court held that this power must be construed to permit the Secretary to allocate and distribute the 
waters of the mainstream of the Colorado River within the boundaries set down by the Boulder Canyon 
Project Act (45 Stat. 1057, 43 U.S.C. 617) (BCPA). The Secretary has entered into contracts for the 
delivery of Colorado River water with entities in Arizona, California, and Nevada in accordance with 
section 5 of the BCPA. The Secretary has the responsibility of operating Federal facilities on the 
Colorado River and delivering mainstream Colorado River water to users in Arizona, California, and 
Nevada that hold entitlements, including present perfected rights, to such water. 

Article V of the Decree of the Supreme Court of the United States in Arizona v. California dated 
March 9, 1964 (376 U.S. 340) requires the Secretary to compile and maintain records of diversions of 
water from the mainstream, of return flow of such water to the mainstream as is available for 
consumptive use in the United States or in satisfaction of the Mexican Treaty obligation, and of 
consumptive use of such water. Reclamation reports this data each year in the Decree Accounting 
Record.15  

Pursuant to the Criteria for Coordinated Long-Range Operation of Colorado River Reservoirs 
developed as a result of the Colorado River Basin Project Act of September 30, 1968, the Secretary 
annually consults with representatives of the governors of the Colorado River Basin States, general 
public and others and issues an Annual Operating Plan (AOP) for the coordinated operation of the 
Colorado River reservoirs. Reclamation also requires each Colorado River water user in the Lower 

15  These records are published as: Compilation of Records in Accordance with Article V of 
the Decree of the Supreme Court of the United States in Arizona v. California, et. al., dated March 
9, 1964. 
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Basin to schedule water deliveries in advance for the following calendar year (calendar year is the 
annual basis for decree accounting of consumptive use in the lower Colorado basin) and to later report 
its actual water diversions and returns to the mainstream. 

Pursuant to 43 CFR part 417, prior to the beginning of each calendar year, Reclamation consults with 
entities holding BCPA section 5 contracts (Contractor) for the delivery of water. Under these 
consultations, Reclamation makes recommendations relating to water conservation measures and 
operating practices in the diversion, delivery, distribution, and use of Colorado River water. 
Reclamation also makes a determination of the Contractor’s estimated water requirements for the 
ensuing calendar year to ensure that deliveries of Colorado River water to each Contractor will not 
exceed those reasonably required for beneficial use under the respective BCPA contract or other 
authorization for use of Colorado River water. Reclamation sends a letter approving the Contractor’s 
water order for the ensuing year in the amount determined to be appropriate by Reclamation. 
Reclamation then monitors the actual water orders, receives reports of measured diversions and return 
flows from major Contractors and Federal establishments, estimates unmeasured diversions and return 
flows, calculates consumptive use from preliminary diversions and measured and unmeasured return 
flows, and reports these records on an individual and aggregate monthly basis. Later, when final 
records are available, Reclamation prepares and publishes the final Decree Accounting Record on a 
calendar year basis. 

For various reasons, a user may inadvertently consumptively use Colorado River water in an amount 
that exceeds the amount available under its entitlements as provided in annual approved water orders 
(inadvertent overrun). Further, the final Decree Accounting Record may show that an entitlement 
holder inadvertently diverted water in excess of the quantity of the entitlement that may not have been 
evident from the preliminary records. Reclamation is therefore adopting an administrative policy that 
defines inadvertent overruns, establishes procedures that account for the inadvertent overruns and 
defines the subsequent requirements for payback to the Colorado River mainstream. 

2.	 Inadvertent Overruns 

Effective January 1, 2004, Reclamation adopts the following Inadvertent Overrun and Payback Policy 
for the Lower Colorado River Basin: 

1.	 Inadvertent overruns are those which the Secretary deems to be beyond the control of the 
entitlement holder; for example, overruns due to the discrepancy between preliminary and final 
stream flow and diversion records. 

2.	 An inadvertent overrun is Colorado River water diverted, pumped or received by an 
entitlement holder of the Lower Division States that is in excess of the water user’s entitlement 
for that year. This IOP policy provides a structure to payback the amount of water diverted, 
pumped or received in excess of entitlement for that year. This IOP policy does not create any 
right or entitlement to this water, nor does it expand the underlying entitlement in any way. An 
entitlement holder has no right to order, divert, pump or receive an inadvertent overrun. If, 
however, water is diverted, pumped or received inadvertently in excess of annual approved 
orders, and sources of unused Colorado River water are not available to accommodate 
adjustment of water orders by Reclamation, the inadvertent overrun policy will govern the 
payback. This IOP Policy will not be applied in any manner to the deliveries made under the 
United States Mexico Water Treaty of 1944. 

3.	 Payback will be required to commence in the calendar year that immediately follows the release 
date of a final Decree Accounting Record that reports uses that are in excess of an individual’s 
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entitlement. 

4.	 Payback must be made only from measures that are above and beyond the normal reasonable 
and beneficial consumptive use of water (extraordinary conservation measures). Extraordinary 
conservation measures mean actions taken to conserve water that otherwise would not return 
to the mainstream of the Colorado River and be available for beneficial consumptive use in the 
United States or to satisfy the Mexican treaty obligation. Any entitlement holder with a 
payback obligation must submit to Reclamation, along with its water order, a plan which will 
show how it will intentionally forbear use of Colorado River water by extraordinary 
conservation measures, including fallowing, sufficient to meet its payback obligation and which 
demonstrates that the measures being proposed are in addition to those being implemented to 
meet any existing transfer or conservation agreement, and are in addition to the measures found 
in its Reclamation approved conservation plan. Plans for payback could also include 
supplementing Colorado River system water supplies with non-system water supplies through 
exchange or forbearance or other acceptable arrangements, provided that non-system water is 
not physically introduced into the system without appropriate environmental review and 
approval by Reclamation. Water banked off-stream or groundwater from areas not 
hydrologically connected to the Colorado River or its tributaries are examples of such 
supplemental supplies. Water ordered but subsequently not diverted is not included in this 
policy in any manner. 

5.	 Maximum cumulative inadvertent overrun accounts will be specified for individual entitlement 
holders as 10 percent of an entitlement holder’s normal year consumptive use entitlement. 
(Normal year means a year for which the Secretary has determined that sufficient mainstream 
Colorado River water is available for release to satisfy 7.5 maf of annual consumptive use in the 
States of California, Arizona and Nevada.) 

6.	 The number of years within which an overrun, calculated from consumptive uses reported in 
final Decree Accounting Records, must be paid back, and the minimum payback required for 
each year shall be as follows: 

a.	 In a year in which the Secretary makes a flood control release or a space building 
release pursuant to the applicable Water Control Manual for Hoover Dam, Lake 
Mead, any accumulated amount in the overrun account will be forgiven. 

b.	 If the Secretary has declared a 70R surplus in an AOP applicable to the calendar year 
of payback, any payback obligation for that calendar year will be deferred at the 
entitlement holder’s option. 

c.	 In a year when Lake Mead elevation is between the elevation for a 70R surplus 
determination and elevation 1,125 feet above mean sea level on January 1, the payback 
obligation incurred in that year must be paid back in full within 3 years of the reporting 
of the obligation, with a minimum payback each year being the greater of 20 percent of 
the individual entitlement holder’s maximum allowable cumulative overrun account 
amount or 33.3 percent of the total account balance. 

d.	 In a year when Lake Mead elevation is at or below elevation 1,125 feet above mean 
sea level on January 1, the total account balance must be paid back in full in that 
calendar year. 

e.	 For any year in which the Secretary declares a shortage under the Decree, the total 
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account must be paid back in full that calendar year, and further accumulation of 
inadvertent overruns will be suspended as long as shortage conditions prevail. 

7.	 A separate inadvertent overrun account may be established in those limited cases in which a 
lower priority user is contractually responsible for payback of other senior entitlement holders. 
The separate inadvertent overrun account will be limited to a maximum cumulative amount of 
10 percent of the senior entitlement holder’s average consumptive use. Such inadvertent 
overrun accounts will be the assigned responsibility of the lower priority user in addition to its 
own entitlement-based inadvertent overrun account. If, however, senior entitlement holder’s 
approved aggregate calendar year water orders are in excess of the specified amount for which 
the lower priority user will be responsible, such excess will not be deemed inadvertent and the 
lower priority user’s water order for that year will be reduced accordingly by Reclamation. 

8.	 Each month, Reclamation will monitor the actual water orders, receive reports of measured 
diversions and return flows from Contractors and Federal establishments, estimate unmeasured 
diversions and return flows, and project individual and aggregate consumptive uses for the year. 
Should preliminary determinations indicate that monthly consumptive uses by individual users, 
or aggregate uses, when added to the approved schedule of uses for the remainder of that year, 
exceed entitlements pursuant to annual approved water orders but are not exceeding the 
maximum inadvertent overrun account amount, Reclamation will notify in writing the appropriate 
entities that the preliminary determinations are forecasting annual uses in excess of their 
entitlements. 

9.	 During years in which an entitlement holder is forbearing use to meet its payback obligation, 
Reclamation will monitor the implementation of the extraordinary conservation measures, and 
require that the entitlement holder’s consumptive use be at or below its approved water order 
for that year. Should the entitlement holder’s actual monthly deliveries for the first 5 months of 
the year exceed their forecasted orders, and projections indicate the entitlement holder’s end of 
year use is likely to be 5 percent or more above their adjusted entitlement, Reclamation will 
notify the entitlement holder in writing. At the end of 7 months, if it continues to appear that the 
entitlement holder is likely to be above its adjusted entitlement Reclamation will notify the 
entitlement holder that they are at risk of exceeding their adjusted entitlement, and having their 
next year’s orders placed under enforcement proceedings. Reclamation will monitor the 
implementation of the extraordinary conservation measures and monitor the forbearance of 
consumptive use of Colorado River water. Should preliminary determinations of the 
implementation of extraordinary conservation or of monthly Colorado River consumptive uses 
indicate that sufficient extraordinary conservation or sufficient forbearance of Colorado River 
consumptive use is not projected to occur, Reclamation will notify the appropriate entitlement 
holders in writing that the preliminary determinations are forecasting that their annual payback 
obligations are not on target or being met. If this condition occurs for two consecutive years, in 
the second year Reclamation will begin enforcement proceedings, and will so advise the 
entitlement holder in writing by July 31 of the second year. Reclamation will consult with the 
entitlement holder on a modified release schedule and will limit releases to the entitlement holder 
for the remainder of the year such that by the end of the year the individual entitlement holder 
has met its payback obligation. 

10.	 Procedures will be established for accounting for inadvertent overruns on an annual basis and 
for supplementing the final Decree Accounting Record. The procedures and measures for 
administering the IOP will be reviewed every 5 years. Final determinations under this IOP 
policy shall be made by Reclamation’s Lower Colorado Regional Director. 
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Subject: Policy Establishing a Demonstration Program for System
Conservation of Colorado River Water

Purpose: Reclamation plans to implement a Demonstration Program for System
Conservation (Demonstration System Conservation Program). A
Demonstration System Conservation Program will allow Reclamation to
determine whether voluntary System Conservation through the use of land
fallowing could be used as an interim and supplemental measure to
reduce the water supply impacts that otherwise would occur on
Colorado River reservoir system storage (System Storage).

Authority: Boulder Canyon Project Act of 1928, Colorado River Basin Project Act of
1968, and Colorado River Basin Salinity Control Act of 1974, as amended

I. General.

A. Background.

1. Under current river operations, Wellton-Mohawk Irrigation and
Drainage District (Wellton-Mohawk) drainage water is not returned
to the Colorado River so the United States can meet the salinity
requirements of the Mexican Water Treaty. This drainage water is
bypassed to the Cienega de Santa Clara (Cienega) and an
equivalent amount of water is released from System Storage. The
Wellton-Mohawk drainage water bypassed to the Cienega is called
"Bypass Water." When the Yuma Desalting Plant (YDP) is
operating, it is expected that YDP Reject Stream will also be routed
to the Cienega.

2. The Colorado River Basin Salinity Control Act (Salinity Control Act)
recognizes that replacement of Bypass Water and YDP Reject
Stream is a national obligation, as provided in section 202 of the
Colorado River Basin Project Act. The Salinity Control Act further
prOVides that measures to replace Bypass Water and YDP Reject
Stream may be undertaken independently of that national
obligation.

3. At the present time, approximately 110,000 acre-feet of drainage
water from Wellton-Mohawk is bypassed eaCh year to the Cienega
to meet the reqUirements of the Mexican Water Treaty and an
equivalent amount of water is released from System Storage. The
release of water from System Storage to replace Bypass Water or
YDP Reject $tream depletes System Storage and increases the
risk of shortage. The Demonstration System Conservation
Program can mitigate the impacts caused by the increased
depletions of water from System Storage. in light of the recent
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drought in the Cotorado River watershed, it is important that Bypass
Water be replaced as soon as possible and steps be taken to avoid
depletions that would result from routing YDP Reject Stream to the
Cienega.

B. Purpose.

1. Reclamation proposes to enter into agreements with eligible
Entitlement Holders under which the Entitlement Holders will agree
to conserve the use of a portion of their approved annual
consumptive use of Colorado River water. Participation in this
Demonstration System Conservation Program is voluntary and a
participating Entitlement Holder will be paid for verified reductions
in its consumptive use, up to the amount of pledged System
Conservation. This voluntary System Conservation could provide
an interim and supplemental source of water to offset the impacts
of replacing Bypass Water or YDP Reject Stream with water from
System Storage. The purpose of this Policy is to establish
Reclamation's criteria for administering a Demonstration System
Conservation Program.

2. Implementing a means to replace Bypass Water or YDP Reject
Stream other than through the release of water from System
Storage is in the common interest of all Colorado River Basin
States (Basin States). The Lower Colorado Region will initiate
consultations with the Basin States on a basin-wide approach to
address this issue. In the interim, the Lower Colorado Region is
implementing this Policy that will apply only in Arizona, California,
and Nevada (the Lower Division States). This Policy would be
limited to extraordinary conservation activities through land
fallowing in the Lower Division States.

3. Reclamation is systematically working on implementing a dual path
approach, whereby Reclamation is addressing the design
deficiencies of the YDP while concurrently implementing a
Demonstration System Conservation Program. The Demonstration
System Conservation Program is expected to produce data that
can be analyzed to determine the feasibility of using such a
program as an interim conservation method, not to exceed the
amount of Bypass Water or YDP Reject Stream.

C. AppUcabilitv. The Demonstration System Conservation Program would
be fimited to Entitlement Holders in the Lower Division States. This Policy
replaces and supersedes the policy adopted on May 18,2004.
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D. Definitions. For the purposes of this Policy:

1. Consumptive use means diversions from the Colorado River less
any return flow to the river that is available for consumptive use in
the United States or in satisfaction of the Mexican Treaty
Obligation.

a. Consumptive use from the Colorado River within the Lower
Division States includes water drawn from the
Colorado River by underground pumping.

b. The Mexican Treaty Obligation is set forth in the February 3,
1944, Water Treaty between Mexico and the United States,
including supplements and associated Minutes of the
International Boundary and Water Commission.

2. Decree means the consolidated decree entered March 27,2006
(547 U.S. __ (2006), by the United States Supreme Court in
Arizona v. California, et a/., or as it may be further modified.

3. Entitlement Holder means a person or entity within the Lower
Division States that has an existing authorization to divert
Colorado River water as reasonably required for beneficial uses
pursuant to (i) a decreed right, (ii) a Boulder Canyon Project Act
Section 5 contract with the United States through the Secretary of
the Interior, or (iii) a Federal reservation of water.

4. System Conservation for the purposes of this Policy means a
voluntary reduction of consumptive use of Colorado River water
use by an Entitlement Holder through land fallowing under a
System Conservation Agreement. System Conservation does not
include measures: (i) required by Reclamation under its existing
contract(s) for delivery of water with an Entitlement Holder,
(ii) reqUired by Reclamation to avoid non-beneficial or
unreasonable use determinations, (iii) implemented by the
Entitlement Holder to meet consumptive use reduction obligations
under any transfer or conservation agreement with another party,
(iv) implemented for money payment or other valuable
consideration from another party, or (v) voluntarily undertaken by
an Entfttement Holder for purposes other than System
Conservation.

5. System Conservation Agreement means an agreement, entered
into between Reclamation and an Entitlement Holder pursuant to
this Policy, to reduce consumptive use of Colorado River water
throughelctraordinary conservation by tand faUowing.
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6. 43 CFR Part 417 means the procedures established in Title 43,
Subtitle B, Ch. 1, Part 417 of the Code of Federal Regulations
relating to the Department of the Interior's annual review of
Entitlement Holders' water conservation measures and operating
practices in the diversion, delivery, distribution, and use of
Colorado River water.

7. Inadvertent Overrun and Payback Policy means the Lower
Colorado Region's policy, approved by the Secretary of the Interior
on October 10, 2003, and effective January 1, 2004, that identifies
and defines inadvertent overruns of approved consumptive use of
Colorado River water by an Entitlement Holder, establishes
procedures that account for inadvertent overruns, and defines
subsequent Entitlement Holder payback requirements to System
Storage (69 Fed. Reg. 12208-09, March 15,2004).

8. Secretary means the Secretary of the Interior or a dUly authorized
representative.

II. Demonstration System Conservation Program.

A. Program Requirements. Reclamation proposes to initiate a
Demonstration System Conservation Program to determine whether
voluntary system conservation, not to exceed the amount of Bypass Water
or YDP Reject Stream, would be feasible to mitigate the impacts caused
by releasing water from System Storage to replace Bypass Water or YDP
Reject Stream that is routed to the Cienega. The Demonstration System
Conservation Program may be initiated in calendar year 2006 and will
continue through December 31. 2008.

1. Submittal of System Conservation Proposals: Pursuant to 43
CFR Part 417, Reclamation will determine each Entitlement
Holder's estimated consumptive use water requirements for the
following calendar year and inform the Entitlement Holder in writing
of that determination. Reclamation may request eligible interested
Entitlement Holders to submit Demonstration System Conservation
Program proposals under this Policy each year this Policy is in
effect. Entitlement Holders may submit such proposals at any time
during the period this Policy is in effect or Reclamation may enter
into negotiations with an Entitlement Holder or Entitlement Holders
to implement System Conservation under this Policy.

a. An Entitlement Holder may submit its proposal to implement
System Conservation in calendar year 2006 any time after
the effective date of this Policy but prior to November 15.
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b. An Entitlement Holder must submit its proposal to implement
System Conservation in calendar years 2007 and 2008 by
September 15 of the pr~vious year.

c. Reclamation may also enter into negotiations with an
individual Entitlement Holder(s) to implement System
Conservation.

(1) Reclamation may establish an amount that
Reclamation is willing to pay to implement System
Conservation and seek offers to conserve water at
that cost.

(2) Reclamation will then negotiate and execute the
necessary System Conservation Agreement(s) with
the individual Entitlement Holder(s).

2.EligibHity to Participate in a System Conservation Program.
Reclamation will entertain definitive System Conservation
proposals only from existing Entitlement Holders with a recent
history of beneficial consumptive use. Proposals from individuals
that use Colorado River water delivered within the service area of
an Entitlement Holder, but are not themselves existing Entitlement
Holders, will not be considered. Because of the costs associated
with administration of System Conservation proposals for small
quantities of water conservation, the minimum quantity of water
conservation that will be considered for a System Conservation
proposal is a reduction of 1,000 acre-feet of consumptive use per
year.

3. Submittal of System Conservation Proposals: System
Conservation proposals must be submitted in writing to
Reclamation at the following address:

Bureau of Reclamation
Lower Colorado Regional Office
PO Box 61470
Boulder City, Nevada 89006-1470
Attn: Area Manager, Boulder Canyon Operations Office

4. Elements of a System Conservation Proposal. Under the
Demonstration System Conservation Program, Reclamation will
consider only agricutturaJ land fallowing System Conservation
proposals. GeneraUy, each Entitlement Hofrler's System
Conservation of reasonable beneficial consumptive use is based on
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fallowing of irrigated agricultural lands and will be limited to no more
than 33 percent of that Entitlement Holder's service area irrigated
acreage, including fallowing that occurs under other programs
undertaken by the Entitlement Holder to meet consumptive use
reduction obligations under any transfer or conservation agreement
with another party. This percentage is subject to modification
pending implementation of this Demonstration System
Conservation Program and further consultation with the Lower
Division States. A waiver of this maximum participation level will be
considered for an Entitlement Holder that owns all of the irrigated
acreage within its service area boundaries. Any System
Conservation proposal must specify the following: (1) how much
consumptive use the Entitlement Holder proposes to conserve;
(2) the amount of financial compensation the Entitlement Holder
would expect per acre-foot of water conserved and forborne;
(3) how the proposed land fallowing measures would result in a
verified reduction in diversions and consumptive use; (4) required
approvals, if any, under State law; and (5) other information that
would assist in Reclamation's evaluation of the proposal.

5. Overrun Payback Obligations. An Entitlement Holder that is
paying back an overrun under the Inadvertent Overrun and
Payback Policy, or Exhibit C to the Colorado River Water Delivery
Agreement approved by the Secretary on October 10, 2003, may
concurrently participate in the Demonstration System Conservation
Program. An Entitlement Holder will first be obligated to meet its
annual overrun payback obligation (as reflected in Reclamation's
determination of the Entitlement Holder's estimated reasonable
beneficial consumptive use water requirements) before forbearing
any additional water available for System Conservation under this
Policy.

6. Changes in Water Orders. An Entitlement Holder entering into a
System Conservation Agreement will be permitted to increase its
water order if it determines it can divert and put to beneficial use
(on lands having a recent history of irrigation) a quantity of water
different than that previously specified in an annual water order or
amended water order and Reclamation approves. The maximum
allowable increase in a conserving Entitlement Holder's water order
will be limited to its maximum entitlement, if the entitlement is
quantified, less consumptive use reduction obligations under any
transfer or conservation agreement with another party and its
agreed to reduction in consumptive use during that year under a
System Conservation Agreement. An Entitlement Holder cannot
increase the amount of System Conservation it had previously
scheduled for implementation during the calendar year.
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7. Cost and Compensation. If Reclamation is evaluating several
System Conservation proposals, Reclamation will prioritize eligible
System Conservation offers on the basis of offered cost per acre
foot reduction in consumptive use. Reclamation will commit its
limited funding to implement System Conservation on the basis of
offered cost, with the lowest cost per acre-foot receiving the first
priority consideration. Offers will be considered until Reclamation
has used up the appropriated funds available in that year for this
program. Compensation will be limited to the reduction in
reasonable beneficial consumptive use that is actually verified.
Reclamation will pay 50 percent of the compensation for the
reduction in consumptive use upon the execution of a System
Conservation Agreement. Reclamation will pay the remaining
50 percent of the compensation after verifying that the reduction in
consumptive use occurred consistent with the terms of the System
Conservation Agreement. An Entitlement Holder pledging System
Conservation will not be compensated for water within its estimated
water requirements as determined by Reclamation that remains
unused after the pledged System Conservation and consumptive
use reduction obligations under any transfer or conservation
agreement with another party are deducted from the Entitlement
Holder's estimated consumptive use water requirements as
determined by Reclamation. Such water could be available for use
by Entitlement Holders within the Lower Division State subject to
the terms of existing contracts, the water use priority system for that
State, and approval by Reclamation.

8. Protecting Rights of Junior Entitlement Holders. Reclamation
will not compete with a Lower Division State's existing junior
Entitlement Holders for the use of Colorado River water that would
be forborne by System Conservation actions in that Lower Division
State.

a. Accordingly, an amount of water equal to the amount of
water to be conserved pursuant to a System Conservation
Agreement in a Lower Division State first will be made
available for acquisition and beneficial use by junior
Entitlement Holders within that State up to an amount
necessary to satisfy the Entitlement Holder's calendar year
consumptive use water requirements, pursuant to the order
of priority in accordance with the priority system applicable to
EntiUement Holders within that State. Reclamation will
inform all junior Entitlement Holders, in writing, of the
quantity of water to be forborne that is offered to
Reclamation by Entitlement Holders that submIt System
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Conservation proposals along with the proposed financial or
other terms associated with the proposed System
Conservation. Any junior Entitlement Holder within the
relevant Lower Division State who is interested in acquiring
an amount of water less than or equal to the amount of water
to be forborne will be required to submit to Reclamation a
binding commitment, by a date specified by Reclamation, to
acquire a specific quantity of water and to pay a
proportionate share or all of the costs of the System
Conservation proposal, depending upon whether the junior
Entitlement Holder is interested in acquiring an amount of
water less than or equal to the amount of water to be
forborne.

b. If there are no interested junior Entitlement Holders in the
State where the proposed System Conservation is to occur,
the water forborne under the System Conservation proposal
will not be delivered in that year as unused entitlement to
other users within the State or as unused apportionment to
another Lower Division State but will remain in System
Storage.

9. Protecting the Rights of All States. No more than one-half of the
total conservation will be implemented by Arizona or California over
the period of the Demonstration System Conservation Program
unless a State agrees to have more than one-half the total
conservation implemented in that State. Reclamation, in its
Colorado River accounting and water use report prepared under
Article V of the Decree for calendar year 2006 and afterwards, shall
include a supplemental accounting section for the Demonstration
System Conservation Program. For the year covered by the report,
this supplemental accounting section will report the amount of any
Bypass Water, the amount of any water made available from
operation of the YDP, the amount of any YDP Reject Stream, the
amount of water forborne due to System Conservation, and the
amount of water made available to replace the Bypass Water or
Reject Stream by any other measures.

B. Program Implementation.

1. Environmental Compliance.

a. Reclamation has reviewed the adoption of this
Demonstration System Conservation Program for
compliance with Federal environmental laws. fncluding the
National Environmental Policy Act, and determined that the
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program meets the criteria for a Categorical Exclusion as
described within 516 DM 6, Appendix 9, Categorical
Exclusion 12, as follows: "Conduct of programs of
demonstration, educational, and technical assistance to
water user organizations for improvement of project and on
farm irrigation water use and management." A Categorical
Exclusion Checklist has been prepared for this Policy. No
System Conservation program was initiated under the
May 18, 2004, Policy and therefore there has been no data
to evaluate to date.

b. The approval of a System Conservation agreement by
Reclamation will constitute a Federal action sUbject to
applicable Federal environmental law. Appropriate
environmental compliance documentation will be completed
prior to Reclamation's execution of a System Conservation
agreement.

2. System Conservation Agreements. Reclamation will enter into
specific commitments pursuant to this Policy to implement System
Conservation on an annual basis for a period not longer than one
year during the term of the Demonstration System Conservation
Program. System Conservation Agreements will not in any way
affect the long-term entitlement to Colorado River water of any
Entitlement Holder or the apportionment of any Lower Division
State. Critical to Reclamation's evaluation of any System
Conservation proposalOis a determination that there has been no
artifici'al inflation ofthe System Conservation Entitlement Holder's
estimated reasonable beneficial consumptive use water
requirements. In evaluating any System Conservation proposal,
Reclamation shall consider, among other items, the cost to the
United States and the recent water history of consumptive use by
the Entitlement Holder.

3. Verification of Conserved Water. The reduction in consumptive
use of Colorado River water associated with any System
Conservation proposal shall be the measure of the amount of water
conserved. Reclamation will require any proposed reduction in
Colorado River water consumptive use from a System
Conservation proposal to be reflected in verifiable reductions in
consumptive use. If an Entitlement Holder with an approved
System Conservation proposal does not reduce its actual water use
by the agreed-upon amount for which payment has been received,
Reclamation shall treat any overuse as an inadvertent overrun that
is sUbject to the Inadvertent Overrun and Payback Policy.
Reclamation w~~ consult with Entitlement Ho!ders, representatives

Lower Colorado Region Policy
5/26/06

Page 9

Appendix 30:  System Conservation Policy (2006)

A-331



of the Lower Division States, and other interested parties before,
during, and after the System Conservation action has taken place,
and based on those consultations shall verify that land is fallowed
to make water available that otherwise would have been
consumptively used.

4. Reclamation's Purpose in Conserving System Water. Any
water conserved through this Demonstration System Conservation
Program will remain in System Storage to offset the impacts
caused by depletions from System Storage attributed to Bypass
Water. Reclamation will pay Entitlement Holders to conserve water
under this Policy only up to the amount of the anticipated Bypass
Water or YDP Reject Stream for the calendar year. By helping
conserve the amount of Colorado River water in storage, the
Demonstration System Conservation Program will decrease the
probability and severity of potential shortage determinations and
enhance the potential for future surplus determinations.

5. Evaluation of Demonstration System Conservation Program.
Reclamation will evaluate the results of the Demonstration System
Conservation Program after its conclusion and consult with
Entitlement Holders, representatives of the Lower Division States,
and other interested parties to determine whether a long-term
System Conservation program is feasible. If Reclamation
determines a long-term System Conservation program is feasible
and desirable, Reclamation will develop proposed policies and
procedures for a long-term System Conservation program in
consultation with representatives of the Lower Division States.

III. Other Alternatives. This Demonstration System Conservation Program is being
implemented as one element of a variety of programs that could be used to
replace the Bypass Water or YDP Reject Stream. The YDP/Cienega Workgroup
presented a report, dated April 22, 2005, describing various programs that could
be pursued. Reclamation has an ongoing public process to examine these
programs and others to gather data on one or more approaches to replace the
Bypass Water or YDP Reject Stream.

In line with the dual track approach earlier described in this Policy, Reclamation
continues to work on the design deficiencies for the YDP. In addition,
Reclamation is conductrng a demonstration with the YDP to operate the plant at
one-eighth capacity for a gO-day period in the winter of 2006 to assist in
evaluating the design deficiencies and the cost of operating YDP at larger
capacities.
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IV. Authority of the Secretary Not Affected: Nothing in this Policy diminishes or
abrogates the authority of the Secretary of the Interior under applicable Federal
law, regulation, or Supreme Court Decree.

Adopted as a Policy of the Lower Colorado Region, Bureau of Reclamation:
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RECORD OF DECISION
 

COLORADO RIVER INTERIM SURPLUS GUIDELINES
 

FINAL ENVIRONMENTAL IMPACT STATEMENT
 

I. Introduction 

This document constitutes the Record of Decision (ROD) of the Department of the Interior, 
regarding the preferred alternative for Colorado River Interim Surplus Guidelines (Guidelines). 
The Secretary of the Interior (Secretary) is vested with the responsibility of managing the 
mainstream waters of the lower Colorado River pursuant  to federal law.  This responsibility is 
carried out consistent with applicable federal law.  Reclamation, as the agency that is designated 
to act on the Secretary’s behalf with respect to these matters, is the lead Federal agency for the 
purposes of National Environmental Policy Act (NEPA) compliance for the development and 
implementation of the proposed interim surplus guidelines.  The FEIS was prepared pursuant to 
the National Environmental Policy Act of 1969 (NEPA), as amended, the Council on 
Environmental Quality’s (CEQ) Regulations for Implementing the Procedural Provisions of 
NEPA (40 Code of Federal Regulations [CFR] Parts 1500 through 1508), Department of Interior 
Policies, and Reclamation’s NEPA Handbook.  Colorado River Interim Surplus Criteria is the 
subject of the Final Environmental Impact Statement (FEIS), filed with the Environmental 
Protection Agency (FES-00-52) on December 8, 2000 and noticed by the Environmental 
Protection Agency and Reclamation in the Federal Register on December 15, 2000. 

The FEIS was prepared by Reclamation to address the formulation and evaluation of specific 
interim surplus guidelines and to identify the potential environmental effects of implementing such 
guidelines. The FEIS addresses the environmental issues associated with,  and analyzes the 
environmental consequences of various alternat ives for specific interim surplus guidelines.  The 
alternatives addressed in the FEIS are those Reclamation determined would meet the purpose of 
and need for the federal action and represented a broad range of the most reasonable alternatives. 

The National Park Service (NPS) and the International Boundary and Water Commission United 
States and Mexico (IBWC) are cooperat ing agencies for purposes of assist ing with the 
environmental analysis in the FEIS.  The NPS administers three areas of national significance 
within the area potentially affected by the proposed action: Glen Canyon National Recreation 
Area (GCNRA), Grand Canyon National Park and Lake Mead National Recreation Area 
(LMNRA). The NPS administers recreation, cultural and natural resources in these areas and also 
grants and administers recreation concessions for the operation of marinas and related facilities at 
Lake Powell and Lake Mead, while the elevation of each of these reservoirs is controlled by and 
subject to Reclamation operations.  The IBWC is a bi-national organization responsible for 
administrat ion of the provisions of the U.S.-Mexico Water Treaty of 1944 (Treaty), including the 
Colorado River waters allocated to Mexico, protection of lands along the Colorado River from 

1
 



floods by levee and floodway projects, resolution of international boundary water sanitation and 
other water quality problems, and preservation of the river as the international boundary.  The 
IBWC consists of the United States Section and the Mexico Section which have their 
headquarters in the adjoining cities of El Paso, Texas and Ciudad Juarez, Chihuahua, respectively. 
These and other federal, state and local agencies are expected to use the FEIS and ROD in their 
planning and decision-making processes.  

II. Recommended Decision 

The recommendation is the approval of the following Federal action: the adoption of specific 
interim surplus guidelines identified in the Preferred Alternative (Basin States Alternative) as 
analyzed in the FEIS.  These specific interim surplus guidelines would be used annually to 
determine the conditions under which the Secretary would declare the availability of surplus water 
for use within the states of Arizona, California and Nevada.  These guidelines would be consistent 
with both the Decree entered by the United States Supreme Court in 1964 in the case of Arizona 

v. California (Decree) and Article III(3)(b) of the Criteria for Coordinated Long-Range 

Operation of the Colorado River Reservoirs Pursuant to the Colorado River Basin Project Act of 

September 30, 1968 (LROC). The guidelines would remain in effect for determinations made 
through calendar year 2015 regarding the availability of surplus water through calendar year 
2016, may be subject  to five-year reviews conducted concurrently with LROC reviews, and would 
be applied each year as part of the Annual Operation Plan (AOP) process. 

III. Background 

The Secretary of the Interior manages the lower Colorado River system in accordance with 
federal law, including the 1964 Decree of the U.S. Supreme Court in Arizona v. California 

(Decree), the Colorado River Basin Project Act of 1968 (CRBPA), and the Criteria for 

Coordinated Long-Range Operation of the Colorado River Reservoirs Pursuant to the Colorado 

River Basin Project Act of September 30, 1968 (LROC).  Within this legal framework, the 
Secretary makes annual determinations regarding the availability of surplus water from Lake 
Mead by considering various factors,  including the amount of water in system storage and 
predictions for natural runoff.  The 1964 Decree provides that if there exists sufficient water 
available in a single year for release (primarily from Lake Mead) to satisfy annual consumptive use 
in the states of Arizona, California, and Nevada in excess of 7.5 million acre-feet (maf), such 
excess consumptive use in Arizona, California and Nevada is “surplus.”  The Secretary is 
authorized to determine the conditions upon which such water may be made available.  The 
CRBPA directed the Secretary to adopt criteria for coordinated long-range operation of 
reservoirs on the Colorado River in order to comply with and carry out the provisions of the 
Colorado River Compact of 1922 (Compact), the Colorado River Storage Project Act of 1956 
(CRSPA), the Boulder Canyon Project Act of 1928 (BCPA) and the United States-Mexico Water 
Treaty of 1944 (Treaty).  The Secretary sponsors a formal review of the LROC every five years. 

2
 



The LROC provide that the Secretary will determine the extent to which the reasonable 
consumptive use requirements of mainstream users in Arizona, California and Nevada (the Lower 
Division states) can be met.  The LROC define a normal year as a year in which annual pumping 
and release from Lake Mead will be sufficient to satisfy 7.5 maf of consumptive use in accordance 
with the Decree. A surplus year is defined as a year in which water in quantities greater than 
normal (i.e., greater than 7.5 maf) is available for pumping or release from Lake Mead pursuant to 
Article II(B)(2) of the Decree after consideration of relevant factors, including the factors listed in 
the LROC.  Surplus water is available to agencies which have contracted with the Secretary for 
delivery of surplus water, for use when their water demand exceeds their basic entitlement, and 
when the excess demand cannot be met within the basic apportionment of their state.  Water 
apportioned to, but unused by one or more Lower Division states can be used to satisfy beneficial 
consumptive use requests of mainstream users in other Lower Division states as provided in 
Article II(B)(6) of the Decree. 

Pursuant to the CRBPA, the LROC are utilized by the Secretary, on an annual basis, to make 
determinations with respect to the projected plan of operat ions of the storage reservoirs in the 
Colorado River Basin.  The AOP is prepared by Reclamation, acting on behalf of the Secretary, in 
consultation with representatives of the Colorado River Basin states (Basin States) and other 
parties, as required by federal law.  The interim surplus guidelines would serve to implement the 
provisions of Art icle III(3)(b) of the LROC on an annual basis in the determinations made by the 
Secretary as part of the AOP process for a period of fifteen years. 

To date, the Secretary has applied factors, including but not limited to those found in Article 
III(3)(b)(i-iv) of the LROC, in annual determinations of the availability of surplus quantities of 
water for pumping or release from Lake Mead.  As a result of actual operating experience and 
through preparation of AOPs, particularly during recent years when there has been increasing 
demand for surplus water, the Secretary has determined that there is a need for more specific 
surplus guidelines, consistent with the Decree and applicable federal law, to assist in the 
Secretary’s annual decision making during an interim period. 

For many years, California has been diverting more than its normal 4.4 maf apportionment.  Prior 
to 1996, California utilized unused apportionments of other Lower Division states that were made 
available by the Secretary.  Since 1996, California has also utilized surplus water made available 
by Secretarial determination.  California is in the process of developing the means to reduce its 
annual use of Colorado River water to 4.4 maf.  Both Arizona and Nevada are approaching full 
use of their Colorado River apportionments. 

Additionally, through adoption of specific interim surplus guidelines, the Secretary will be able to 
afford mainstream users of Colorado River water, particularly those in California who currently 
utilize surplus flows, a greater degree of predictability with respect to the likely existence, or lack 
thereof, of surplus conditions on the river in a given year.  Adoption of the interim surplus 
guidelines is intended to recognize California’s plan to reduce reliance on surplus deliveries, to 
assist California in moving toward its allocated share of Colorado River water, and to avoid 

3
 



  

hindering such efforts.  Implementation of interim surplus guidelines would take into account 
progress, or lack thereof, in California’s efforts to achieve these objectives.  The surplus 
guidelines would be used to identify the specific amount of surplus water which may be made 
available in a given year, based upon factors such as the elevation of Lake Mead, during a period 
within which demand for surplus Colorado River water will be reduced.  The increased level of 
predictability with respect to the prospective existence and quantity of surplus water would assist 
in planning and operations by all entities that receive surplus Colorado River water pursuant to 
contracts with the Secretary. 

IV. Alternatives Considered 

The FEIS analyzed five action alternatives for interim surplus guidelines as well as a No Action 
Alternat ive/Baseline Condition that was developed for comparison of potential effects of the 
action alternatives.  A common element of all alternatives is that in years in which the Field 

Working Agreement between the Bureau of Reclamation and the Army Corps of Engineers for 

Flood Control Operation of Hoover Dam and Lake Mead (Field Working Agreement) requires 
releases greater than the downstream beneficial consumptive use demands, the Secretary shall 
determine that a “flood control surplus” will be declared in that year.  In such years, releases will 
be made to satisfy all beneficial uses within the United States and up to an additional 200,000 acre 
feet (af) will be made available to Mexico under the Treaty.  The No Action Alternative/Baseline 
Condition and the five action alternatives are described below. 

1. No Action Alternative/Baseline Condition: Under the No Action Alternative, 
determinations of surplus would continue to be made on an annual basis, in the AOP process, 
pursuant to the LROC and the Decree. The No Action Alternative represents the future AOP 
process without specific interim surplus guidelines.  Surplus determinations consider such factors 
as end-of-year system storage, potential runoff conditions, projected water demands of the Basin 
States and the Secretary’s discretion in addressing year-to-year issues.  The No Action Alternative 
is identified as the “environmentally preferable alternative” as it affords the Secretary the greatest 
degree of annual flexibility in managing the mainstream waters and resources of the lower 
Colorado River pursuant to applicable federal law.  However, the year-to-year variation in the 
conditions considered by the Secretary in making surplus water determinations makes projections 
of surplus water availability highly uncertain, and may hinder efforts by California to reduce its 
over-reliance on Colorado River water supplies. 

The approach used in the FEIS for analyzing the hydrologic aspects of the interim surplus 
guidelines alternatives was to use a computer model that simulates specific operating parameters 
and constraints. In order to follow CEQ guidelines calling for a No Action alternative for use as a 
“baseline” against which to compare project alternatives, Reclamation selected a specific 
operating strategy for use as a baseline condition, which could be described mathematically in the 
model. 
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The baseline is based on a 70R spill avoidance strategy (70R strategy).  The 70R baseline strategy 
involves assuming a 70-percentile inflow into the system subtracting out the consumptive uses and 
system losses and checking the results to see if all of the water could be stored or if flood control 
releases from Lake Mead would be required.  If flood control releases from Lake Mead would be 
required, additional water is made available to  the Lower Basin states beyond 7.5 maf.  The 
notation 70R refers to the specific inflow where 70 percent of the historical natural runoff is less 
than this value (17.4 maf) for the Colorado River basin at Lee Ferry.  In practice, the 70R surplus 
determination trigger elevation would be made during the fall of the preceding year using 
projected available system space.  The 70R strategy trigger line gradually rises from 
approximately 1199 feet above mean sea level (msl) in 2002 to 1205 feet msl in 2050 as a result 
of increasing water use in the Upper Basin.  Under baseline conditions, when a surplus condition 
is determined to occur, surplus water would be made available to fill all water orders by holders of 
surplus water contracts in the Lower Division states. 

Reclamation has utilized a 70R strategy for both planning purposes and studies of surplus 
determinations in past years.  When Reclamation reviewed previous surplus determinations as part 
of the Draft Environmental Impact Statement (DEIS) effort, the data indicated that the 1997 
surplus determination did not precisely fit the 70R strategy.  As a result, Reclamation selected the 
75R strategy as representative of recent operational decisions for use as the baseline condition in 
the DEIS.  However, based on further review and analysis, public comment, and discussion with 
representatives of the Basin States during the DEIS review period, Reclamation selected the 70R 
strategy for the baseline condition in the FEIS.  While the 70R strategy is used to represent 
baseline conditions, it does not represent a decision by Reclamation to utilize the 70R strategy for 
determination of future surplus conditions in the absence of interim surplus guidelines.  It should 
be noted that the 70R st rategy and 75R strategy produced very similar modeling results for the 
purpose of determining impacts associated with the action alternatives analyzed in this FEIS.  The 
primary effect of simulating operat ion with the 70R st rategy would be that  surplus conditions 
would only be determined when Lake Mead is nearly full. 

2. Basin States Alternative (Preferred Alternative):  The Basin States Alternatives is 
similar to, and based upon, information submitted to the Secretary by representatives of the 
Governors of the states of Colorado, Wyoming, Utah, New Mexico, Arizona, Nevada and 
California.  After receipt of this information (during the public comment period), Reclamation 
shared the submission with the public (through the Federal Register and Reclamation’s surplus 
guidelines web sites) for consideration and comment.  Reclamation then analyzed the states’ 
submission and crafted this additional alternative for inclusion in the FEIS.  Some of the 
information submitted for the Department’s review was outside of the scope of the proposed 
action for adoption of interim surplus guidelines and was therefore not included as part of the 
Basin States Alternative (e.g., adoption of shortage criteria and adoption of surplus criteria 
beyond the 15-year period) as presented in the FEIS. 

The Basin States Alternative specifies ranges of Lake Mead water surface elevations to be used 
through 2015 for determining the availability of surplus water through 2016.  The elevation 
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ranges are coupled with specific uses of surplus water in such a way that, if Lake Mead’s surface 
elevation were to decline, the amount of surplus water would be reduced.  The surplus 
determination elevations under the preferred alternative consist of three tiered Lake Mead water 
surface elevations, each of which is associated with certain designations on the purposes for which 
surplus water could be used.  When a flood control surplus is determined, surplus water would be 
made available for all established uses by contractors for surplus water in the Lower Division 
States. When Lake Mead water levels are below the lowest surplus trigger elevation, surplus 
water would not be made available. 

3.   Flood Control Alternative:  Under the Flood Control Alternative, a surplus condition is 
determined to exist when flood control releases from Lake Mead are occurring or projected to 
occur in the subsequent year.  The method of determining need for flood control releases is based 
on flood control regulations published by the Los Angeles District of the Corps of Engineers 
(Corps) and the Field Working Agreement between the Corps and Reclamation.  Under the flood 
control strategy, a surplus is determined when the Corps flood control regulations require releases 
from Lake Mead in excess of downstream demand.  If flood control releases or space building 
releases are required, surplus conditions are determined to be in effect.  The average Lake Mead 
water surface elevation that would trigger flood control releases is approximately 1211 feet msl. 
In practice, flood control releases are not based on the average t rigger elevation, but would be 
determined each month by following the Corps regulations.  When a flood control surplus is 
determined, surplus water would be made available for all established uses by contractors for 
surplus water in the Lower Division States. 

4.   Six States Alternative:  The Six States Alternative specifies ranges of Lake Mead water 
surface elevations to be used through 2015 for determining the availability of surplus water 
through 2016. The elevation ranges are coupled with specific uses of surplus water in such a way 
that, if Lake Mead’s surface elevation were to decline, the amount of surplus water would be 
reduced. The surplus determination elevations under the Six States Alternative consist of three 
tiered Lake Mead water surface elevations, each of which is associated with certain designations 
on the purposes for which surplus water could be used.  When flood control releases are made, 
any and all beneficial uses would be met, including unlimited off-stream storage.  When Lake 
Mead water levels are below the lowest surplus trigger elevation, surplus water would not be 
made available. 

5.   California Alternative:  The California Alternative specifies Lake Mead water surface 
elevations to be used for the interim period through 2015 for determining the availability of 
surplus water through 2016. The elevation ranges are coupled with specific uses of surplus water 
in such a way that, if Lake Mead’s surface elevation declines, the amount of surplus water would 
be reduced. The Lake Mead elevations at which surplus conditions would be determined under 
the California Alternative are expressed as three tiered, upward sloping trigger lines that rise 
gradually year by year to 2016, in recognition of the gradually increasing water demand of the 
Upper Division states from the present to 2016.  Each tier would be coupled with limitations on 
the amount of surplus water available at that tier.  Each tier under the California Alternative 
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would be subject to adjustment during the interim period based on changes in Upper Basin 
demand projections.  When flood control releases are made, any and all beneficial uses would be 
met, including unlimited off-stream storage.  When Lake Mead water levels are below the lowest 
surplus trigger elevation, surplus water would not be made available 

6.   Shortage Protection Alternative:  The Shortage Protection Alternative is based on 
maintaining an amount of water in Lake Mead necessary to provide a normal annual supply of 
7.5 maf for the Lower Division, 1.5 maf for Mexico and storage necessary to provide an 80 
percent probability of avoiding future shortages.  The surplus triggers under this alternative range 
from an approximate Lake Mead initial elevation of 1126 feet msl to an elevation of 1155 feet msl 
at the end of the interim period.  At Lake Mead elevations above the surplus trigger, surplus 
conditions would be determined to be in effect and surplus water would be available for use in the 
Lower Division states.  Below the surplus trigger elevation, surplus water would not be made 
available. 

V. Basis For Decision 

Reclamation selected the Basin States Alternative as its preferred alternative based on 
Reclamation's determination that it best meets all aspects of the purpose and need for the action, 
including the need: to remain in place for the entire period of the interim guidelines; to garner 
support among the Basin States that will enhance the Secretary’s ability to manage the Colorado 
River reservoirs in a manner that balances all existing needs for these precious water supplies; 
and, to assist in the Secretary’s efforts to insure that California water users reduce their over 
reliance on surplus Colorado River water.  Reclamation notes the important role of the Basin 
States in the statutory framework for administration of Colorado River Basin entitlements and the 
significance that a seven-state consensus represents on this issue.  With respect to the information 
within the scope of the proposed action, Reclamation found the Basin States Alternative to be a 
reasonable alternative and fully analyzed the environmental effects of this alternative in the FEIS. 
The identified environmental effects of the Basin States Alternative are well within the range of 
anticipated effects of the alternatives presented in the DEIS and do not affect the environment in a 
manner not already considered in the DEIS.  Thus, based on all available information, this 
alternative is the most reasonable and feasible alternative.

 VI. Public Response To Final Environmental Statement 

Following the Federal Register Notice of Availability for the FEIS on December 15, 2000, and as 
of Friday at  7:00 PM (EST), on January 12, 2001, Reclamation had received one  letter supporting 
the preferred alternative in the FEIS, one letter from the Ten Tribes Partnership, one letter from a 
Non-governmental Organization and  four letters and approximately 7,517 email comments 
entitled “Stop Damage to the Colorado River Delta” commenting on the FEIS.  The email form 
letter appears to be based upon information made available by Environmental Defense as posted 
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on its Environmental Defense Action Network Internet web site.  The live action alert allows 
citizens to automatically email a form/sample letter to a designated addressee (in this case the 
Bureau of Reclamation’s project leader). Of the total of approximately 7,517 email form letters, 
approximately 400 have been edited in some manner from the template letter provided and the 
remainder (approx. 7,100) are identical to the form letter.  Of the edited email form letters none 
make substantive comments on the FEIS beyond that contained in the email form letter template. 

With respect to the comments received on the FEIS, and pursuant to Reclamations’s NEPA 
guidance, “Only in special circumstances should any specific comments be responded to in the 
ROD.  If the comments raise significant issues that have not been addressed, the need to 
supplement the FEIS should be determined.”  Reclamation does not believe that the comments 
received on the FEIS raise any significant issues that would require supplementing the FEIS. 
Reclamation provides the following additional information. 

A summary of issues raised by the comment letters are as follows: 
Comment/Issue 1:  Objection to the preferred alternative in the FEIS because these criteria 
will deprive the Colorado River delta of life-sustaining water, destroy important native 
riparian habitats, and push numerous endangered species perilously close to extinction. 

Response: The rat ional for ident ification of the preferred alternative is addressed in 
Chapter 2.3.2 and analyzed in the Chapter 3, Affected Environment and Environmental 
Consequences.  Transboundary Impacts are addressed in Chapter 3.16 of the FEIS.  In 
addition, the status of consultation on special status species for the preferred alternative in 
the FEIS is addressed in Section VIII of the ROD. 

Comment/Issue 2.  Urges Reclamation to insure that impacts to the Colorado River delta 
are mitigated by dedicating sufficient water to meet the needs of its riparian ecosystems, 
specifically the needs of cottonwoods and willows throughout their lifecycle. 

Response: Dedicating Colorado River Water for the Colorado River delta is addressed in 
Chapter 1.1.4 and Chapter 2.2.3 of the FEIS.  Transboundary Impacts are addressed in 
Chapter 3.16 of the FEIS.  See also Section X. Part 7, Transboundary Impacts, and 
Section VIII of the ROD that discusses the status of consultation on special status species 
for the preferred alternative. 

Comment/Issue 3: Urges Reclamation to issue a supplemental EIS including the Pacific 
Institute proposal as a reasonable alternative and its analysis. 

Response: Considerat ion of the Pacific Institute’s proposal in the FEIS is addressed in 
Chapter 2.2.3 and further responded to in Volume III, Comment and Responses, Part B, 
page B-22, Response 11-2 and page B-24, Response 11-6, page B-38, comment 12-6 and 
12-7. These responses address the reasons that the Pacific Institute proposal was not 
analyzed as an independent alternative in the FEIS.  Accordingly, Reclamation has 
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determined that is not necessary to supplement the FEIS. 

Comment/Issue 4: Disagreement on the acceptance of the Basin States proposal as an 
alternative and its identification as the preferred alternative. 

Response: The Basin States Alternative and its identification as the preferred alternative is 
addressed in Chapter 2.3.2 of the FEIS.  The working draft of the Basin States Proposal 
was published in the Federal Register during the DEIS public comment process.  The 
Federal Register notice on the draft Basin States Proposal is included in the FEIS in 
Chapter 5.9. 

Comment/Issue 5: The Ten Tribes Partnership, by letter dated January 8, 2001, expressed 
concerns regarding the impact of the Interim Surplus Guidelines on the Tribes’ reserved 
water rights.  The Tribes noted their disagreement with Reclamation’s analysis and the 
position taken by the Department of the Interior with regard to its trust responsibility on 
Tribal water rights in the FEIS.  Additionally, the Ten Tribes Partnership requested 
Reclamation to assist them in on-reservation development of their water resources. 

Response: As an initial matter, Reclamation fully identified and analyzed Tribal water 
rights in the FEIS in Chapter 3.14, their Depletion Schedule in Attachment Q, and fully 
responded to Tribal comments on the DEIS in Volume III, pages B-164 through 219 of 
the FEIS. 

Additionally, as part of its analysis of the proposed federal action in the EIS, Reclamation 
identified a significant quantity of confirmed but unused water rights belonging to several 
Indian tribes in the Colorado River basin.  These undeveloped rights are a factor in the 
available water supply which is being managed as surplus. 

The Department, as trustee, believes that these surplus guidelines will benefit the tribes by 
helping to ensure that California does not develop a permanent reliance on unused water 
rights.  By the same token, the Department believes it important for the tribes to develop 
and utilize their water rights.  Accordingly, the Department directs the Bureau of 
Reclamation to provide appropriate assistance (including technical and financial 
assistance) to each of the relevant tribes to establish a water use plan for on-reservation 
development. 

VII. Alteration of Project Plan In Response To Public Comment 

Public comments on the FEIS did not result in changes to the proposed action nor selection of the 
Preferred Alternative. 
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VIII.	 Status Of Consultation On Special Status Species Under Section 7(a)(2) Of The 

Endangered Species Act 

On January 11, 2001, Reclamation received a memorandum from the U.S. Fish and Wildlife 
Service (Service) pursuant to the Endangered Species Act  (Act) of 1973, as amended, responding 
to Reclamation’s November 29, 2000 memorandum regarding the adoption of proposed Interim 
Surplus Criteria for the lower Colorado River and its possible effects to endangered species and 
their critical habitat in the river corridor below Glen Canyon Dam to Separation Rapid from Glen 
Canyon Dam operat ions.  Reclamation’s November 29, 2000 memorandum concluded that the 
proposed project may affect, but is not likely to adversely affect, listed species in the Colorado 
River corridor or their critical habitat from Glen Canyon Dam to the headwaters of Lake Mead. 
The species of considerat ion include the endangered humpback chub (Gila cypha) with critical 
habitat, endangered razorback sucker (Xyrachen texanus) with critical habitat, endangered 
southwestern willow flycatcher (Empidonax extimus trailli) without critical habitat , and 
threatened (proposed delisted) bald eagle (Haliaeetus leucocephalus) without critical habitat. 
The Service concurred with Reclamation’s determination that a 2 percent change in the frequency 
of occurrence of experimental flows as a result of Interim Surplus Criteria “may affect, but is not 
likely to adversely affect the above mentioned listed species or their critical habitat.”  The Service 
also concurred with Reclamation’s determination that a change in the frequency of Beach Habitat 
Building Flows (BHBF) through the Grand Canyon from 1 in 5 years, to the current  estimate of 1 
in every 6 years with the adoption of Interim Surplus Criteria “may affect, but is not likely to 
adversely affect listed species or adversely modify their critical habitat” given that BHBF’s are not 
required to remove jeopardy to native fish, nor required to minimize incidental take, and have not 
proven critical to the survival or recovery of native fishes. No further section 7 consultation is 
required for the adoption of Interim Surplus Criteria in the Grand Canyon at this time. 

On January 12, 2001 Reclamation received a Biological Opinion (BO) from the Service for 
Interim Surplus Criteria, Secretarial Implementation Agreements, and Conservation Measures on 
the Lower Colorado River, Lake Mead to the Southerly International Boundary, Arizona, 
California, and Nevada.  This BO is based on information provided in the August 31, 2000 
biological assessment, the DEIS for Interim Surplus Criteria, and final conservation measures 
provided by Reclamation on January 9, 2001.  The species under consideration include the 
razorback sucker, bonytail chub (Gila elegans), desert pupfish (Cyprinodon macularius), Yuma 
clapper rail (Rallus longirostris yumanensis), brown pelican (Pelecanus occidentalis), 
southwestern willow flycatcher, the threatened desert tortoise (Gopherus agassizii) and bald 
eagle; and designated critical habitat for the razorback sucker and bonytail chub.  The service 
previously concurred with Reclamation’s determination of “is not likely to adversely affect” for 
the bald eagle.  Reclamation has also made findings of “no effect” for the desert pupfish, brown 
pelican, and desert tortoise and critical habitat for the bonytail chub.  After reviewing the current 
status of the bonytail chub, razorback sucker, Yuma clapper rail and southwestern willow 
flycatcher, the environmental baseline for the action area, the effects of Interim Surplus Criteria, 
including conservation measures, and cumulative effects, it is the Service’s biological opinion that 
the proposed action of Interim Surplus Criteria is not likely to jeopardize the continued existence 
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of the bonytail chub, razorback sucker, Yuma clapper rail, and southwestern willow flycatcher or 
result in the destruction or adverse modification of critical habitat  for the razorback sucker in the 
Lower Colorado River.  Reclamation has provided conservation measures that would be part of 
the proposed act ion once selected.  These measures are designed to reduce the significance of the 
effects of the action on listed species and critical habitat.  These conservation measures are 
identified in this ROD in Section X.- Environmental Impacts and Implementation of 
Environmental Commitments, Part 4 - Special Status Species. 

Reclamation consulted with the Service and the National Marine Fisheries Service (NMFS) 
through a supplemental biological assessment (SBA) on Transboundary effects in Mexico from 
the proposed action for Interim Surplus Criteria by memoranda dated January 9, 2001.  These 
consultations do not reflect any conclusion on Reclamation’s part that consultation is required, as 
a matter of law or regulation, on any possible impact the adoption of interim surplus criteria may 
have on U.S. listed species in Mexico.  Rather, consultation on these effects have proceeded with 
the expressed understanding that it may exceed what is required under applicable Federal law and 
regulations and does not establish a legal or policy precedent. 

The Service responded to Reclamation’s memorandum on Transboundary effects on January 11, 
2001. The Service noted that Reclamation requested Service concurrence with a finding of “may 
affect, not likely to adversely affect” for the endangered southwestern willow flycatcher and 
totoaba (Totoaba macdonaldi). Reclamation also made findings of “no effect” to the endangered 
desert pupfish, Yuma clapper rail, and the vaquita (Phocaena sinus).  The Service stated that it 
does not have jurisdiction in section 7 consultat ions for marine species such as the vaquita and 
totoaba., therefore they are not discussed in their memorandum.  The Yuma clapper rail is not 
listed under the Endangered Species of 1973 (as amended) outside of the United States. 
Therefore, Yuma clapper rails in Mexico are not protected or considered in the sect ion 7 
consultation and are not discussed further in their memorandum.  The Service concurred with 
Reclamation’s finding of “no effect” for the desert pupfish.  The Service finds that the effects of 
the Interim Surplus Criteria as described in the SBA are insignificant and concurs with 
Reclamation’s finding of “may affect, not likely to adversely affect” for the southwestern willow 
flycatcher. 

The NMFS responded to Reclamations’s memorandum on Transboundary effects on January 12, 
2001.  Reclamation concluded that the proposed action for the Interim Surplus Criteria will “not 
affect” the Yuma clapper rail, desert pupfish, and the vaquita.  Reclamation also concluded that 
the proposed interim surplus criteria “may affect, but is not  likely to adversely affect” the 
southwestern willow flycatcher and totoaba and requested concurrence with this finding for the 
endangered totoaba.  In their response the NMFS concurred with Reclamation’s determination 
that the implementation of the preferred alternative will not likely adversely affect the totoaba. 
This finding concludes informal consultation pursuant to section 7 of the Endangered Species Act 
and its implementing regulations. 
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IX	 Status of Consultation On Cultural Resources Under Section 106 Of The National 

Historic Preservation Act 

Reclamation is the agency designated to act on behalf of the Secretary with respect to the 
adoption of specific interim surplus guidelines identified in the Preferred Alternative (Basin States 
Alternative) analyzed in the FEIS.  Reclamation is the lead Federal agency for the purposes of 
compliance with Section 106 of the National Historic Preservation Act (NHPA) of 1966, as 
amended.  Reclamation determined in the FEIS, that while development and implementation of 
Interim Surplus Guidelines should be considered an undertaking for the purposes of Section 106, 
it is not of a type that  was likely to affect historic properties.  Following publication and 
distribution of the DEIS, Reclamation received a memorandum from the Nevada State Historic 
Preservation Officer (NSHPO) through the public review and comment process.  The 
memorandum stated that the NSHPO disagreed with Reclamation’s finding that development and 
implementation of Interim Surplus Guidelines constituted an undertaking with no potential to 
effect historic properties, and requested the matter be forwarded to the Advisory Council on 
Historic Preservation (Council) for review.  In accordance with the NSHPO’s request, and 
pursuant to 36 CFR 800.5(c)3, Reclamation has prepared a memorandum on this matter and has 
forwarded it to the Council for review.  Reclamation is proposing that further consultation occur 
within the framework provided by Section 110 of the NHPA.  Reclamation believes questions and 
concerns regarding what sorts of impacts might be occurring to, or may occur at some future date 
to historic properties as a result of on-going operation of the Colorado River system, are better 
viewed as long term management issues, which should be addressed through consultation under 
Section 110 or the NHPA, rather than through Section 106 compliance for a specific activity that 
represents only a small part  of a much larger, on-going program. 

X.	 Environmental Impacts and Implementation of Environmental Commitments 

Potential Impacts are associated with changes in the difference between probabilities of 
occurrence for specific resource issues under study when comparing the No Action 
Alternative/Baseline Condition to that of the Preferred Alternative.  Potential impacts on 13 
resource issues from the Preferred Alternative were analyzed by Reclamation in the FEIS.  These 
included; Water Supply, Water Quality, River Flow Issues, Aquatic Resources, Special Status 
Species, Recreation, Energy Resources, Air Quality, Visual Resources, Cultural Resources, Indian 
Trust Assets, Environmental Justice, and Transboundary Impacts. Reclamation determined these 
resource issues will not be adversely affected by the adoption of the Preferred Alternative and 
thus will not require specific mitigation measures to reduce or eliminate non-significant effects 
because the small changes in the probabilities of occurrence of flows which would effect these 
resource issues are within Reclamation’s current operational regime and authorities under 
applicable federal law.  In recognition of potential effects that could occur with implementation of 
the Preferred Alternative, Reclamation has developed a number of environmental commitments 
that will be undertaken.  Some environmental commitments are the result of compliance with 
specific consultation requirements. 
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Environmental commitments that will be implemented by Reclamation are identified below. 

1. Water Quality 

Reclamation will continue to monitor salinity and Total Dissolved Solids (TDS) in the 
Colorado River as part of the ongoing Colorado River Basin Salinity Control Program to 
ensure compliance with the numeric criteria on the river as set forth in the Forum’s 1999 
Annual Review. 

Reclamation will continue to participate in the Lake Mead Water Quality Forum and the 
Las Vegas Wash Coordination Committee as a principal and funding partner in studies of 
water quality in the Las Vegas Wash and Lake Mead.  Reclamation is an active partner in 
the restoration of the Las Vegas Wash wetlands. 

Reclamation is and will continue to acquire riparian and wetland habitat around Lake 
Mead and on the Lower Colorado River related to ongoing and projected routine 
operations. 

Reclamation will continue to participate with the Nevada Division of Environmental 
Protection and Kerr-McGee Chemical Company in the perchlorate remediation program 
of groundwater discharge points along Las Vegas Wash which will reduce the amount of 
this contaminant entering the Colorado River. 

Reclamation will continue to monitor river operations, reservoir levels and water supply 
and make this information available to the Colorado River Management Work Group 
(CRMWG), agencies and the public.  This information is also available on Reclamation’s 
website (http://www.lc.usbr.gov and http://www.uc.usbr.gov). 

2. Riverflow Issues 

Reclamation and the other stakeholders in the Glen Canyon Dam Adaptive Management 
Program (AMP) are currently developing for recommendation to the Secretary an 
experimental flow program for the operations of Glen Canyon Dam which includes 
Beach/Habitat-Building-Flows (BHBFs).  BHBFs are implemented over the long-term by 
hydrologic triggering criteria approved by the Secretary, and are one measure 
implemented subject to and consistent with existing law designed to protect and mitigate 
adverse impacts to and improve the values for which Grand Canyon National Park and 
Glen Canyon National Recreation Area were established.  This experimental flow program 
will consider both the potential for reduced frequency of BHBFs resulting from the 
Interim Surplus Guidelines and for experimental flows to be conducted independent of the 
hydrologic triggering criteria.  The design of the experimental flow program will include 
the number of flows, the durat ion and the magnitude of experimental flows.  The AMP 
shall forward their recommendation on this matter for the Secretary’s considerat ion. 
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3.	 Aquatic Resources 

Reclamation will initiate a temperature monitoring program below Hoover Dam with state 
and other Federal agencies to document temperature changes related to baseline 
conditions and implementation of interim surplus guidelines and assess their potential 
effects on listed species and the sport fishery.  The existing hydrolab below Hoover Dam 
will be modified as necessary to provide this temperature data. 

4.	 Special Status Species 

Reclamation will implement the following conservation measures for Razorback sucker in 
Lake Mead and native fish in Lake Mohave: 

1.	 Reclamation will continue to provide funding and support for the ongoing Lake 
Mead Razorback Sucker study.  The focus will be on locating populations of 
razorbacks in Lake Mead from the lower Grand Canyon (Separation Canyon) area 
downstream to Hoover Dam, documenting use and availability of spawning areas 
at various water elevations, clarifying substrate requirements, monitoring potential 
nursery areas, continuing ageing studies and confirming recruitment events that 
may be tied to physical conditions in the lake.  The expanded program will be 
developed within 9 months of signing the BO and implemented by January 2002. 
Initial studies will extend for 5 years, followed by a review and determination of 
the scope of studies for the remaining 10 years of the Interim Surplus Guidelines 
(ISG). Reclamation will use the bathymetric surveys, to be conducted in fiscal 
year 2001, to gather data in the areas of the identified spawning habitat, if not 
already available; 

2.	 Reclamation will to the maximum extent pract icable provide rising spring 
(February through April) water surface elevations of 5-10 feet on Lake Mead, to 
the extent hydrologic conditions allow.  Hydrologic studies indicate that such 
conditions could occur once in 6 years, although no guarantee of frequency can be 
made.  This operation plan will be pursued through BHBFs and/or equalization 
and achieved through the Adaptive Management Program and Annual Operating 
Plan processes, as needed for spawning razorback suckers; 

3.	 Reclamation will continue existing operations in Lake Mohave that benefit native 
fish during the 15-year effective period of these Guidelines and will explore 
additional ways to provide benefits to native fish; and, 

4.	 Reclamation will monitor water levels of Lake Mead from February through April 
of each year during the 15 years these Guidelines are in place.  Should water levels 
reach 1160 feet because of the implementation of these Guidelines, Reclamation 
will implement a program to collect and rear larval razorbacks in Lake Mead the 
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spawning season following this determination.  If larvae cannot be captured from 
Lake Mead, wild larvae will be collected from Lake Mohave. 

The implementation of these Guidelines is not likely to produce a condition 
resulting in a minimum February through April Lake Mead elevation at or below 
1130 feet for more than 2 consecutive years during which surplus is being 
declared.  Therefore, this condition has not been evaluated as an effect of the 
proposed action. 

5. Recreation 

Reclamation is initiating a bathymetric survey of Lake Mead in fiscal year 2001 and will 
coordinate with the Lake Mead National Recreation Area to identify critical recreation 
facility elevations and navigational hazards that would be present under various reservoir 
surface elevations. 

Reclamation will continue to monitor river operations, reservoir levels and water supply 
and make this information available to the CRMWG, agencies and the public.  This 
operational information will provide the Lake Mead National Recreat ion Area and the 
Glen Canyon National Recreation Area with probabilities for future reservoir elevations to 
aid in management of navigational aids, recreation facilities, other resources and fiscal 
planning. 

Reclamation will continue its consultation and coordination with the Glen Canyon 
National Recreation Area and the Navajo Nation on the development of Antelope Point as 
a resort destination. 

6. Cultural Resources 

Reclamation shall continue to consult and coordinate with the State Historic Preservation 
Officer, the Advisory Council on Historic Preservation (Council), Glen Canyon National 
Recreation Area, Lake Mead National Recreation Area, Tribes and interested parties with 
regard to the potential effects of implementation of the Preferred Alternative as required 
by Sections 106 and 110 of the National Historic Preservation Act following the Council’s 
recommended approach for consultation for the Protection of Historic Properties found at 
36 CFR 800. 

7. Transboundary Impacts 

A November 14, 2000, meeting of the International Boundary and Water Commission and 
Technical Advisors from the U.S. Bureau of Reclamation and Mexico’s National Water 
Commission was held.  At this meeting, Mexico expressed concern that a reduction of 
historic flows arriving in Mexico could impact: Mexico’s use of those waters for recharge 
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of ground waters; Mexico’s use of those waters for leaching of soils to combat salinity; 
Mexico’s use of those waters to dilute saline flows in the land boundary delivery point; 
endangered species that depend on use of those waters in Mexico; riparian habitat that 
depends on those waters in Mexico; and, fisheries in the upper Gulf of California.  Though 
it is the position of the United States through the United States International Boundary 
and Water Commission that the United States does not mitigate for impacts in a foreign 
country, the United States is committed to participate with Mexico through the IBWC 
Technical Work Groups to develop cooperative projects beneficial to both countries 
concerning the issues expressed by Mexico.  Significantly, IBWC Minute No. 306 (which 
was adopted by the IBWC’s United States and Mexico sections on December 12, 2000), 
outlines a process that may lead to specific delta restoration measures. 
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XI. Implementing The Decision 

1. Allocation of Colorado River Water - Basic Apportionment 

Article II(B)(6) of the Decree authorizes the Secretary to release a lower division state’s 
apportioned but unused water for consumptive use in another lower division state, but provides 
that no rights to the recurrent use of such apportioned water shall accrue to any state by reason of 
its previous use. The Decree leaves it to the Secretary to determine how any such unused 
apportionment shall be allocated, and to make such determinations either annually, or for a more 
extended period, though in neither situation can the Secretary’s policy create a right in any state 
to the future use of such unused apportionment.  In the course of establishing Interim Surplus 
Guidelines for the lower division states, the Secretary has determined that in order to make an 
accurate assessment of the amount of water available and reasonably needed to meet annual 
consumptive use in the lower division states, it is desirable to know in advance to which users, 
and for which uses, any unused apportionment will be made available.  The Secretary is therefore 
including within the Interim Surplus Guidelines a statement of his intended method of distributing 
unused apportionment that may be available during the Interim period. 

2. Forbearance and Reparation Arrangements 

It is expected that Lower Division States and individual contractors for Colorado River water will 
adopt arrangements that will affect utilization of Colorado River water during the effective period 
of these guidelines.  It is expected that water orders from Colorado River contractors will be 
submitted to reflect these forbearance and reparation arrangements by Lower Division states and 
individual contractors.   The forbearance arrangements are expected to address California’s 
Colorado River water demands while the anticipated reductions in California’s Colorado River 
water use are implemented.  The reparation arrangements are expected to address the 
circumstance where California contractors would limit their use of Colorado River water to 
mitigate the impacts of any declared shortage conditions on other Lower Division states.  The 
reparation arrangements are also expected to address the circumstance where the anticipated 
reductions do not in fact occur and would require California contractors to limit their use of 
Colorado River water in order to repay the Colorado River system for previously stored water. 

It is anticipated that MWD will enter into forbearance and reparation agreements with the State of 
Arizona and with the Southern Nevada Water Authority, which are necessary to provide for 
forbearance of water under Article II(B)(6) of the Decree.  The Secretary may also, as 
appropriate, be a party to those portions of the agreements concerning the allocation of 
forbearance of water under Article II(B)(6) of the Decree.  It is anticipated that these agreements 
will be completed no later than December 31, 2001.  In the event that the forbearance and 
reparation agreements are not completed by December 31, 2002, apportionment for use of surplus 
water shall be made according to the percentages provided in Article II(B)(2) of the Decree 
(without prejudice to the Secretary’s authority under Article II(B)(6) of the Decree) until such 
time as the agreements are completed, or until December 31, 2015, whichever is earlier. 
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The Secretary will deliver Colorado River water to contractors in a manner consistent with these 
arrangements, provided, however,  that any such arrangements are consistent with the BCPA, the 
Decree and do not infringe on the rights of third parties.  Surplus water will only be delivered to 
entities with contracts for surplus water. 

3. Definitions 

For purposes of these guidelines, the following definitions apply: 

a. “Domestic” use shall have the meaning defined in the Compact. 

b. “Off-stream Banking” shall mean the diversion of Colorado River water to underground 
storage facilities for use in subsequent years from the facility used by a contractor 
diverting such water. 

c. “Direct Delivery Domestic Use” shall mean direct delivery of water to domestic end 
users or other municipal and industrial water providers within the contractor’s area of 
normal service, including incidental regulat ion of Colorado River water supplies within the 
year of operation but not including Off-stream Banking. 

d. “Direct Delivery Domestic Use” for The Metropolitan Water District of Southern 
California (MWD) shall include delivery of water to end users within its area of normal 
service, incidental regulation of Colorado River water supplies within the year of 
operation, and Off-stream Banking only with water delivered through the Colorado River 
Aqueduct. 

4. Relationship with Existing Law 

These Guidelines are not intended to, and do not: 

a. Guarantee or assure any water user a firm supply for any specified period. 

b. Change or expand existing authorities under applicable federal law, except as 
specifically provided herein with respect to determinations of surplus conditions under the 
Long Range Operating Criteria and administration of surplus water supplies during the 
effective period of these Guidelines. 

c. Address intrastate storage or intrastate distribution of water, except as may be 
specifically provided by Lower Division States and individual contractors for Colorado 
River water who may adopt arrangements that will affect utilization of Colorado River 
water during the effective period of these Guidelines. 

d. Change the apportionments made for use within individual States, or in any way impair 
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or impede the right of the Upper Basin to consumptively use water available to that Basin 
under the Colorado River Compact. 

e. Affect any obligation of any Upper Division State under the Colorado River Compact. 

f. Affect any right of any State or of the United States under Sec. 14 of the Colorado 
River Storage Project Act of 1956 (70 Stat. 105); Sec. 601(c) of the Colorado River 
Basin Project Act of 1968 (82 Stat. 885); the California Limitation Act (Act of March 4, 
1929; Ch. 16, 48th Sess.); or any other provision of applicable federal law.  

g. Affect the rights of any holder of present perfected rights or reserved rights, which 
rights shall be satisfied within the apportionment of the State within which the use is made 
in accordance with the Decree. 

5. Interim Surplus Guidelines 

These Guidelines, which shall implement and be used for determinat ions made pursuant to Article 
III(3)(b) of the Criteria for Coordinated Long-Range Operation of the Colorado River 

Reservoirs Pursuant to the Colorado River Basin Project Act of September 30, 1968 (LROC) 
during the period identified in Section 4(A) are hereby adopted: 
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Section 1.	 Allocation of Unused Basic Apportionment Water under Article 

II(B)(6) 

A.	 Introduction 

Article II(B)(6) of the Decree allows the Secretary to allocate water that is 
apportioned to one Lower Division State, but is for any reason unused in that State, to 
another Lower Division State.  This determination is made for one year only and no 
rights to recurrent use of the water accrue to the state that receives the allocated 
water.  Historically, this provision of the Decree has been used to allocate Arizona’s 
and Nevada’s apportioned but unused water to California. 

Water use projections made for the analysis of these interim Guidelines indicate that 
neither California nor Nevada is likely to have significant volumes of apportioned but 
unused water during the effect ive period of these Guidelines.  Depending upon the 
requirements of the Arizona Water Banking Authority (AWBA) for intrastate and 
interstate Off-Stream Banking, Arizona may have significant amounts of apportioned 
but unused water. 

B.	 Application to Unused Basic Apportionment 

Before making a determination of a surplus condition under these Guidelines, the 
Secretary will determine the quantity of apportioned but unused water from the basic 
apportionments under Article II(B)(6), and will allocate such water in the following 
order of priority: 

1.	 Meet the Direct Delivery Domestic Use requirements of  MWD and Southern 
Nevada Water Authority (SNWA), allocated as agreed by said agencies; 

2.	 Meet the needs for Off-stream Banking activities in California by MWD and in 
Nevada by SNWA, allocated as agreed by said agencies; and 

3.	 Meet the other needs for water in California in accordance with the California 
Seven-Party Agreement as supplemented by the Quantification Settlement 
Agreement. 
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Section 2. Determination of Lake Mead Operation during the Interim Period 

A.	 Normal and Shortage Conditions 

1.	  Lake Mead at or below elevation 1125 ft. 

In years when available Lake Mead storage is projected to be at or below elevation 
1125 ft. on January 1, the Secretary shall determine a Normal or Shortage year. 

B.	 Surplus Conditions 

1.	 Partial Domestic Surplus 
(Lake Mead between elevation 1125 ft. and 1145 ft.) 

In years when Lake Mead storage is projected to be between elevation 1125 ft. and 
elevation 1145 ft . on January 1, the Secretary shall determine a Partial Domestic 
Surplus.  The amount of such Surplus shall equal: 

a.	 For Direct Delivery Domestic Use by MWD, 1.212 maf reduced by: 1.) 
the amount of basic apportionment available to MWD and 2.) the 
amount of its domestic demand which MWD offsets in such year by 
offstream groundwater withdrawals or other options.  The amount 
offset under 2.) shall not be less than 400,000 af in 2002 and will be 
reduced by 20,000 af/yr over the Interim Period so as to equal 100,000 
af in 2016. 

b.	 For use by SNWA, one half of the Direct Delivery Domestic Use within 
the SNWA service area in excess of the State of Nevada’s basic 
apportionment. 

c.	 For Arizona, one half of the Direct Delivery Domestic Use in excess of 
the State of Arizona’s basic apportionment. 

2.	 Full Domestic Surplus 
(Lake Mead above Elevation 1145 ft. and below 70R Strategy) 

In years when Lake Mead content is projected to be above elevation 1145 ft., but less 
than the amount which would initiate a Surplus under B.3. 70R Strategy or B.4. Flood 
Control Surplus hereof on January 1, the Secretary shall determine a Full Domestic 
Surplus. The amount of such Surplus shall equal: 
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a.	 For Direct Delivery Domestic Use by MWD, 1.250 maf reduced by the 
amount of basic apportionment available to MWD. 

b.	 For use by SNWA, the Direct  Delivery Domestic Use within the 
SNWA service area in excess of the State of Nevada’s basic 
apportionment. 

c.	 For use in Arizona, the Direct Delivery Domestic Use in excess of 
Arizona’s basic apportionment. 

3.	 Quantified Surplus 
(70R Strategy) 

In years when the Secretary determines that water should be released for beneficial 
consumptive use to reduce the risk of potential reservoir spills based on the 70R 
Strategy the Secretary shall determine and allocate a Quantified Surplus sequentially as 
follows: 

a.	 Establish the volume of the Quantified Surplus. 

b.	 Allocate and distribute the Quantified Surplus 50% to California, 46% 
to Arizona and 4% to Nevada, subject to c. through e. that follow. 

c.	 Distribute California’s share first to meet basic apportionment demands 
and MWD’s Direct Delivery Domestic Use and Off-stream Banking 
demands, and then to California Priorities 6 and 7 and other surplus 
contracts.  Distribute Nevada’s share first to meet basic apportionment 
demands and then to the remaining Direct Delivery Domestic Use and 
Off-stream Banking demands.  Distribute Arizona’s share to surplus 
demands in Arizona including Off-stream Banking and interstate 
banking demands.  Arizona, California and Nevada agree that Nevada 
would get first priority for interstate banking in Arizona. 

d.	 Distribute any unused share of the Quantified Surplus in accordance 
with Section 1, Allocation of Unused Basic Apportionment Water 

Under Article II(B)(6). 

e.	 Determine whether MWD, SNWA and Arizona have received the 
amount of water they would have received under Section 2.B.2., Full 

Domestic Surplus if a Quantified Surplus had not been declared.  If 
they have not, then determine and meet all demands provided for in 
Section 2.B.2. Full Domestic Surplus (a), (b) and (c). 
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4.	 Flood Control Surplus 

In years in which the Secretary makes space-building or flood control releases 
pursuant to the Field Working Agreement, the Secretary shall determine a Flood 
Control Surplus for the remainder of that year or the subsequent  year as specified in 
Section 7.  In such years, releases will be made to satisfy all beneficial uses within the 
United States, including unlimited off-stream banking.  Under current practice, surplus 
declarations under the Treaty for Mexico are declared when flood control releases are 
made. Modeling assumptions used in the FEIS are based on this practice.  The 
proposed action is not intended to identify, or change in any manner, conditions when 
Mexico may schedule up to an additional 0.2 maf.  Any issues relating to the 
implementation of the Treaty, including any potential changes in approach relating to 
surplus declarations under the Treaty, must  be addressed in a bilateral fashion with the 
Republic of Mexico. 

C.	 Allocation of Colorado River Water and forbearance and reparation 
arrangements 

Colorado River water will continue to be allocated for use among the Lower Division 
States in a manner consistent with the provisions of the Decree.  It is expected that 
Lower Division States and individual contractors for Colorado River water will adopt 
arrangements that will affect utilization of Colorado River water during the effective 
period of these guidelines.  It is expected that water orders from Colorado River 
contractors will be submitted to reflect forbearance and reparat ion arrangements by 
Lower Division states and individual contractors.  The Secretary will deliver Colorado 
River water to contractors in a manner consistent with these arrangements, provided 
that any such arrangements are consistent with the BCPA, the Decree and do not 
infringe on the rights of third parties.  Surplus water will only be delivered to entities 
with contracts for surplus water. 

D.	 Shortage 

Two different shortage assumptions, including shortage guidelines submitted in the 
information presented by the Basin States, were modeled and compared in the FEIS. 
The Department and Reclamation intend to develop shortage guidelines, through the 
5-year review of the LROC, when appropriate.  These Guidelines are not intended to, 
and do not, change in any manner from current conditions the assumptions for 
conditions that may create a determination of shortage or the magnitude of shortage 
that could be imposed on Lower Basin diversions. 
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Section 3. Implementation of Guidelines 

During the effective period of these Guidelines the Secretary shall ut ilize the currently 
established process for development of the Annual Operating Plan for the Colorado 
River System Reservoirs (AOP) and use these Guidelines to make determinations 
regarding Normal and Surplus conditions for the operation of Lake Mead and to 
allocate apportioned but unused water. 

The operat ion of the other Colorado River System reservoirs and determinations 
associated with development of the AOP shall be in accordance with the Colorado 
River Basin Project Act of 1968, the Guidelines, and other applicable federal law. 

In order to allow for better overall water management during the Interim Period, the 
Secretary shall undertake a “mid-year review” pursuant to Section I(2) of the LROC, 
allowing for the revision of the current  AOP, as appropriate,  based on actual runoff 
conditions which are greater than projected, or demands which are lower than 
projected.  The Secretary shall revise the determination for the current year only to 
allow for additional deliveries.  Any revision in the AOP may occur only after a re
initiation of the AOP consultation process as required by law. 

As part of the AOP process during the effective period of these Guidelines, California 
shall report to the Secretary on its progress in implementing its California Colorado 
River Water Use Plan. 

These Guidelines implement Article III(3) of the LROC and may be reviewed 
concurrently with the LROC 5-year review.  The Secretary will base annual 
determinations of surplus conditions on these Guidelines, unless extraordinary 
circumstances arise.  Such circumstances could include operations necessary for safety 
of dams or other emergency situations, or other unanticipated or unforseen activities 
arising from actual operating experience. 
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Section 4. Effective Period & Termination 

A. Effective Period 

These guidelines will be in effect 30 days from the publication of the Secretary’s 
Record of Decision (ROD) in the Federal Register. These Guidelines will, unless 
subsequently modified, remain in effect through December 31, 2015 (through 
preparation of the 2016 AOP).  

B. Termination of Guidelines 

These Guidelines shall terminate on December 31, 2015 (through preparation of the 
2016 AOP).  At  the conclusion of the effective period of these Guidelines, the 
modeled operating criteria are assumed to revert to the operating criteria used to 
model baseline conditions (i.e., modeling assumptions used in the EIS are based upon 
a 70R st rategy for the period commencing January 1,  2016 (for preparation of the 
2017 AOP)). 

At the conclusion of the effective period of these Guidelines, California shall have 
implemented sufficient measures to be able to limit total uses of Colorado River water 
within California to 4.4 maf, unless a surplus is determined under the 70R strategy. 
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Section 5.	 California’s Colorado River Water Use Plan Implementation 

Progress 

A. Introduction 

The purpose of the California Colorado River Water Use Plan is to ensure that 
California limits its use of Colorado River water to no more than 4.4 maf in normal 
years at the end of the fifteen year period for these Guidelines, unless a surplus is 
determined under the 70R strategy.  The Secretary will annually review the status of 
implementation of the California Colorado River Water Use Plan during the 
development of the AOP. 

B. California’s Quantification Sett lement Agreement 

It is expected that  the California Colorado River contractors will execute the 
Quantification Settlement Agreement (and its related documents) among the Imperial 
Irrigation District (IID), Coachella Valley Water District  (CVWD), MWD, and the 
San Diego County Water Authority by December 31, 2001.  In the event that the 
California contractors and the Secretary have not executed such agreements by 
December 31, 2002, the interim surplus determinations under Sections 2(B)(1) and 
2(B)(2) of these Guidelines will be suspended and will instead be based upon the 70R 
Strategy, for either the remainder of the period identified in Section 4(A) or until such 
time as California completes all required actions and complies with reductions in water 
use reflected in Section 5(C) of these Guidelines, whichever occurs first. 

C. California’s Colorado River Water Use Reductions 

California will need to reduce its need for surplus Colorado River water through the 
period identified in Section 4(A).  The California Agricultural (Palo Verde Irrigation 
District (PVID), Yuma Project Reservation Division (YPRD), IID, and CVWD) usage 
plus 14,500 af of Present  Perfected Right (PPR) use would need to be at  or below the 
following amounts at the end of the calendar year indicated in years of quantified 
surplus (for Decree accounting purposes all reductions must be within 25,000 af of the 
amounts stated): 

Benchmark Date Benchmark Quantity 
(Calendar Year) (California Agricultural usage 

& 14,500 AF of PPR Use  in maf) 
2003 3.74 
2006 3.64 
2009 3.53 
2012 3.47 
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In the event that California has not  reduced its use in amounts equal to the above 
Benchmark Quantities, the interim surplus determinations under Sections 2(B)(1) and 
2(B)(2) of these Guidelines will be suspended and will instead be based upon the 70R 
Strategy, for up to  the remainder of the period identified in Section 4(A).  If however, 
California meets the missed Benchmark Quantity before the next  Benchmark Date, the 
interim surplus determinations under Sections 2(B)(1) and 2(B)(2) shall be reinstated 
as the basis for the surplus determinations under the AOP for the next following 
year(s).  Upon such reinstatement, California’s reductions shall return to the schedule 
identified above.  
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Section 6. Authority 

These Guidelines are issued pursuant  to the authority vested in the Secretary by 
federal law, including the Boulder Canyon Project Act of 1928 (28 Stat. 1057) (the 
“BCPA”), and the Decree issued by the U.S. Supreme Court in Arizona v. California, 
376 U. S. 340 (1964) (the “Decree”) and shall be used to implement Article III of the 
Criteria for the Coordinated Long-Range Operation of Colorado River Reservoirs 
Pursuant to the Colorado River Basin Project Act of September 30, 1968 (Pub. L. No. 
90-537) (the “LROC”). 
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Section 7. Modeling and Data 

The August 24-Month Study projections for the January 1 system storage and 
reservoir water surface elevations, for the following year, will be used to determine the 
applicability of these Guidelines. 

In preparation of the AOP, Reclamation will utilize the 24-Month Study and/or other 
modeling methodologies appropriate for the determinat ions and findings necessary in 
the AOP.  Reclamation will utilize the best available data and information, including 
the National Weather Service forecasting to make these determinations. 
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F. Tampering or attempting to tamper 
with property or real property, or 
moving, manipulating, or setting in 
motion any of the parts thereof. 

Violation of the prohibition listed in 
43 CFR part 423 is punishable by fine 
or imprisonment for not more than 6 
months, or both. 

Dated: March 2, 2005. 
Michael J. Ryan, 
Area Manager, Northern California Area 
Office, Mid-Pacific Region. 
[FR Doc. 05–6112 Filed 3–28–05; 8:45 am] 
BILLING CODE 4310–MN–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Reclamation 

Review of Existing Coordinated Long-
Range Operating Criteria for Colorado 
River Reservoirs (Operating Criteria) 

AGENCY: Bureau of Reclamation 
(Reclamation), Interior.
 
ACTION: Notice of final decision 

regarding the operating criteria. 


SUMMARY: The purpose of this action is 
to provide public notice that the 
Secretary of the Interior (Secretary) has 
made a number of limited modifications 
to the text of the Operating Criteria 
developed pursuant to section 602 of 
the Colorado River Basin Project Act of 
1968. The bases for the changes are: (1) 
Specific change in Federal law 
applicable to the Operating Criteria, (2) 
language in the current text of the 
Operating Criteria that is outdated, and 
(3) specific modifications to Article 
IV(b) of the Operating Criteria that 
reflect actual operating experience. The 
review of the Operating Criteria has 
been conducted through a public review 
process, including consultation with the 
seven Colorado River Basin States, tribal 
representatives, and interested parties 
and stakeholders. 
DATES: Effective Date: March 21, 2005. 
FOR FURTHER INFORMATION CONTACT: 
Jayne Harkins, Bureau of Reclamation, 
Lower Colorado Region, P.O. Box 61470, 
Boulder City, Nevada 89006–1470; 
telephone (702) 293–8411; faxogram 
(702) 293–8614; e-mail: 
jharkins@lc.usbr.gov; or Tom Ryan, 
Bureau of Reclamation, Upper Colorado 
Region, 125 South State Street, Room 
6107, Salt Lake City, Utah 84138–1147; 
telephone (801) 524–3732; faxogram 
(801) 524–5499; e-mail: 
tryan@uc.usbr.gov. 

SUPPLEMENTARY INFORMATION: The 
public review process began with a 
Federal Register notice published on 
January 15, 2002, announcing the sixth 

review of the Operating Criteria and 
inviting comments regarding whether 
the Operating Criteria should be 
modified, and if so, how they should be 
modified (67 FR 1986). The January 15, 
2002, notice provided for a comment 
period that ended on March 18, 2002. 
On March 6, 2002, a second notice was 
published in the Federal Register 
extending the comment period to March 
29, 2002, and inviting public feedback 
on whether or not Reclamation should 
conduct a public meeting to solicit 
comments as part of the sixth review of 
the Operating Criteria (67 FR 10225). A 
letter was then sent to all interested 
parties, tribes, and stakeholders on 
March 7, 2002, that included copies of 
both Federal Register notices and the 
Operating Criteria. 

On June 27, 2002, a Fact Sheet 
providing information on the Operating 
Criteria, scope of the review process, 
public participation, timeline for the 
review process, and contact information 
was sent to all interested parties and 
stakeholders. In addition to the Fact 
Sheet, Reclamation set up a Web site 
(http://www.usbr.gov/lc/region/g4000/ 
lroc) for the sixth review of the 
Operating Criteria that contained further 
information on the review, copies of all 
comment letters received, and links to 
technical documents Reclamation felt 
would be useful during the review 
process. 

Detailed written comments were 
received from 16 interested parties 
providing Reclamation with numerous 
issues, comments, and concerns 
regarding possible changes to the 
Operating Criteria. The names of the 
parties that provided comments, as well 
as the corresponding number assigned 
by Reclamation to the comment letter, 
are as follows: 

1. Western Area Power 
Administration, Phoenix, Arizona. 

2. Quechan Indian Tribe. 
3. Metropolitan Water District of 

Southern California. 
4. National Park Service. 
5. Arizona Department of Water 

Resources. 
6. Sierra Club, Southwest Rivers, 

Defenders of Wildlife, Land and Water 
Fund of the Rockies, Environmental 
Defense, Pacific Institute, Friends of 
Arizona Rivers, Living Rivers, and 
American Rivers. 

7. Interested Party (this entity 
requested that their name be withheld 
from public disclosure). 

8. Colorado River Board of California. 
9. Western Area Power 

Administration, Salt Lake City, Utah. 
10. Upper Colorado River 

Commission. 

11. Irrigation & Electrical Districts 
Association of Arizona. 

12. Colorado Water Conservation 
Board, State of Colorado. 

13. New Mexico Interstate Stream 
Commission. 

14. Office of the Attorney General, 
Water & Natural Resources Division, 
State of Wyoming. 

15. International Boundary and Water 
Commission, United States and Mexico. 

16. State of Utah, Department of 
Natural Resources, Division of Water 
Resources. 

The comment letters were reviewed 
for identification of and analysis of the 
issues. Responses to the comment 
letters, as well as the corresponding 
number of the party that made the 
comment, are provided under the 
Synopsis of Comments and Responses 
section of this notice. 

As required by Federal law, formal 
consultation with the seven Basin 
States, interested parties and 
stakeholders, as well as government-to
government consultation with tribal 
representatives, was conducted during 
this review of the Operating Criteria. 
The January 15, 2002, Federal Register 
notice stated that open public meetings 
would be conducted as part of this 
review, and in the March 6, 2002, 
Federal Register notice, Reclamation 
asked for comments on whether or not 
a public meeting should be held. At the 
end of the comment period (March 29, 
2002), several of those who provided 
comments stated that a public meeting 
to solicit comments on the need to 
revise the Operating Criteria was not 
needed. Accordingly, Reclamation did 
not conduct a public meeting at that 
point in the review process. 

On November 3, 2004, a Notice of 
Proposed Decision Regarding the 
Operating Criteria and Announcement 
of Public Consultation Meeting was 
published in the Federal Register (69 
FR 64096). The Notice identified the 
proposed changes to the Operating 
Criteria as Reclamation’s response to 
comments received and invited public 
input on those changes. The notice 
announced that a public consultation 
meeting would be held in Henderson, 
Nevada, on November 19, 2004, and 
provided for a comment period that 
ended on December 6, 2004. On 
November 4, 2004, a letter was sent to 
all interested parties, tribes, and 
stakeholders containing a copy of the 
November 3, 2004, Federal Register 
notice. 

On November 19, 2004, a public 
consultation meeting was conducted to 
(1) Discuss the proposed changes to the 
Operating Criteria as Reclamation’s 
response to comments received, (2) 
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identify any new issues, (3) answer 
questions from interested parties, and 
(4) update the public on the remainder 
of the review process. This meeting was 
considered a formal consultation with 
the seven Basin States, interested parties 
and stakeholders, as well as 
government-to-government consultation 
with tribal representatives as described 
in the November 3, 2004, Federal 
Register notice. 

During the comment period ending 
December 6, 2004, written comments 
were received from 11 interested 
parties. The names of the parties that 
provided comments, as well as the 
corresponding number assigned by 
Reclamation to the comment letter, are 
as follows: 

17. Sierra Club, High Country 
Citizens’ Alliance. 

18. Upper Colorado River 
Commission. 

19. Friends of Lake Powell. 
20. Brynn C. Johns. 
21. State of Utah, Department of 

Natural Resources, Division of Water 
Resources. 

22. Page Electric Utility. 
23. Colorado Water Conservation 

Board, State of Colorado. 
24. City of Page, Arizona. 
25. Grand Canyon Trust. 
26. Metropolitan Water District of 

Southern California. 
27. Colorado River Board of 

California. 
The additional comment letters were 

reviewed for identification of and 
analysis of the issues. Responses to all 
of the comments received, as well as the 
corresponding number of the party that 
made the comment, are provided under 
the Synopsis of Comments and 
Responses section of this notice. 

Following analysis of all comments 
received as a result of this review, the 
National Environmental Policy Act was 
applied to the Secretary’s proposed final 
decision. It was determined that the 
proposed modifications to the text of the 
Operating Criteria were administrative 
in nature and did not constitute a major 
federal action significantly affecting the 
quality of the human environment. 
Therefore, a Categorical Exclusion was 
prepared by Reclamation. 

Background: The Operating Criteria, 
promulgated pursuant to section 602 of 
the 1968 Colorado River Basin Project 
Act (Pub. L. 90–537), were published in 
the Federal Register on June 10, 1970 
(35 FR 8951). In order to comply with 
and carry out the provisions of the 
Colorado River Compact, the Upper 
Colorado River Basin Compact, and the 
Mexican Water Treaty, the Operating 
Criteria provide for the coordinated 
long-range operation of the reservoirs 

constructed and operated under the 
authority of the Colorado River Storage 
Project Act, the Boulder Canyon Project 
Act, and the Boulder Canyon Project 
Adjustment Act. The Operating Criteria 
state that the Secretary will sponsor a 
formal review of the Operating Criteria 
at least every five years with 
participation by Colorado River Basin 
State representatives as each Governor 
may designate and other parties and 
agencies as the Secretary may deem 
appropriate. As required by Public Law 
102–575 (the Grand Canyon Protection 
Act of 1992), the Secretary also consults 
in this review process with the general 
public including representatives of 
academic and scientific communities, 
environmental organizations, the 
recreation industry, and contractors for 
the purchase of federal power produced 
at Glen Canyon Dam. 

Previous reviews of the Operating 
Criteria were conducted in 1975, 1980, 
1985, 1990, and 1995. These reviews 
did not propose any changes to the 
Operating Criteria. Prior to 1990, 
reviews were conducted primarily 
through meetings with and 
correspondence among representatives 
of the seven Basin States and 
Reclamation. Because the long-range 
operation of Colorado River reservoirs is 
important to many agencies and 
individuals, in 1990, through an active 
public involvement process, 
Reclamation expanded the review of the 
Operating Criteria to include all 
interested stakeholders. A team 
consisting of Reclamation staff from Salt 
Lake City, Utah, and Boulder City, 
Nevada, was organized to conduct the 
1995 review. For the current review, 
Reclamation staff from Boulder City and 
Salt Lake City followed a similar public 
process. 

The scope of the review has been 
consistent with the statutory purposes 
of the Operating Criteria which are ‘‘to 
comply with and carry out the 
provisions of the Colorado River 
Compact, Upper Colorado River Basin 
Compact, and Mexican Water Treaty’’ 
43 U.S.C. 1552(a). Long-range 
operations generally refer to the 
planning of reservoir operations over 
several decades, as opposed to the 
Annual Operating Plan which details 
specific reservoir operations for the next 
operating year, as required by 43 U.S.C. 
1552(b). 

Modifications to the Operating 
Criteria: As a result of this review, the 
following modifications will be made to 
the Operating Criteria (additions are 
shown bolded inside of less than or 
greater than signs < > and deletions are 
shown bolded inside of brackets []): 

Long-Range Operating Criteria 

Amended March 21, 2005 

Criteria for Coordinated Long-Range 
Operation of Colorado River Reservoirs 
Pursuant to the Colorado River Basin 
Project Act of September 30, 1968 (Pub. 
L. 90–537) 

These Operating Criteria are 
promulgated in compliance with section 
602 of Public Law 90–537. They are to 
control the coordinated long-range 
operation of the storage reservoirs in the 
Colorado River Basin constructed under 
the authority of the Colorado River 
Storage Act (hereinafter ‘‘Upper Basin 
Storage Reservoirs’’) and the Boulder 
Canyon Project Act (Lake Mead). The 
Operating Criteria will be administered 
consistent with applicable Federal laws, 
the Mexican Water Treaty, interstate 
compacts, and decrees relating to the 
use of the waters of the Colorado River. 

The Secretary of the Interior 
(hereinafter the ‘‘Secretary’’) may 
modify the Operating Criteria from time 
to time in accordance with section 
602(b) of Pub. L. 90–537. The Secretary 
will sponsor a formal <public> review 
of the Operating Criteria at least every 
5 years, with participation by State 
representatives as each Governor may 
designate and such other parties and 
agencies as the Secretary may deem 
appropriate. 

I. Annual Report 
(1) On [January 1, 1972, and on] 

January 1 of each year [thereafter], the 
Secretary shall transmit to the Congress 
and to the Governors of the Colorado 
River Basin States a report describing 
the actual operation under the adopted 
criteria for the preceding compact water 
year and the projected plan of operation 
for the current year. 

(2) The plan of operation shall 
include such detailed rules and 
quantities as may be necessary and 
consistent with the criteria contained 
herein, and shall reflect appropriate 
consideration of the uses of the 
reservoirs for all purposes, including 
flood control, river regulation, beneficial 
consumptive uses, power production, 
water quality control, recreation, 
enhancement of fish and wildlife, and 
other environmental factors. The 
projected plan of operation may be 
revised to reflect the current hydrologic 
conditions, and the Congress and the 
Governors of the Colorado River Basin 
States be advised of any changes by June 
of each year. 

II. Operation of Upper Basin Reservoirs 
(1) The annual plan of operation shall 

include a determination by the 
Secretary of the quantity of water 
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considered necessary as of September 
30 of each year to be in storage as 
required by section 602(a) of Pub. L. 90– 
537 (hereinafter ‘‘602(a) Storage’’). The 
quantity of 602(a) Storage shall be 
determined by the Secretary after 
consideration of all applicable laws and 
relevant factors, including, but not 
limited to, the following: 

(a) Historic streamflows; 
(b) The most critical period of record; 
(c) Probabilities of water supply; 
(d) Estimated future depletions of the 

upper basin, including the effects of 
recurrence of critical periods of water 
supply; 

(e) The ‘‘Report of the Committee on 
Probabilities and Test Studies to the 
Task Force on Operating Criteria for the 
Colorado River,’’ dated October 30, 
1969, and such additional studies as the 
Secretary deems necessary; 

(f) The necessity to assure that upper 
basin consumptive uses not be impaired 
because of failure to store sufficient 
water to assure deliveries under section 
602(a)(1) and (2) of Pub. L. 90–537. 

(2) If in the plan of operation, either: 
(a) the Upper Basin Storage Reservoirs 

active storage forecast for September 30 
of the current year is less than the 
quantity of 602(a) Storage determined 
by the Secretary under Article II(1) 
hereof, for that date; or 

(b) the Lake Powell active storage 
forecast for that date is less than the 
Lake Mead active storage forecast for 
that date; 
the objective shall be to maintain a 
minimum release of water from Lake 
Powell of 8.23 million acre-feet for that 
year. [However, for the years ending 
September 30, 1971 and 1972, the 
release may be greater than 8.23 
million acre-feet if necessary to deliver 
75,000,000 acre-feet at Lee Ferry for the 
10-year period ending September 30, 
1972.] 

(3) If, in the plan of operation, the 
Upper Basin Storage Reservoirs active 
storage forecast for September 30 of the 
current water year is greater than the 
quantity of 602(a) Storage determination 
for that date, water shall be released 
annually from Lake Powell at a rate 
greater than 8.23 million acre-feet per 
year to the extent necessary to 
accomplish any or all of the following 
objectives: 

(a) to the extent it can be reasonably 
applied in the States of the Lower 
Division to the uses specified in Article 
III(e) of the Colorado River Compact, but 
no such releases shall be made when the 
active storage in Lake Powell is less 
than the active storage in Lake Mead, 

(b) to maintain, as nearly as 
practicable, active storage in Lake Mead 

equal to the active storage in Lake 
Powell, and 

(c) to avoid anticipated spills from 
Lake Powell. 

(4) In the application of Article II(3)(b) 
herein, the annual release will be made 
to the extent that it can be passed 
through Glen Canyon Powerplant when 
operated at the available capability of 
the powerplant. Any water thus retained 
in Lake Powell to avoid bypass of water 
at the Glen Canyon Powerplant will be 
released through the Glen Canyon 
Powerplant as soon as practicable to 
equalize the active storage in Lake 
Powell and Lake Mead. 

(5) Releases from Lake Powell 
pursuant to these criteria shall not 
prejudice the position of either the 
upper or lower basin interests with 
respect to required deliveries at Lee 
Ferry pursuant to the Colorado River 
Compact. 

III. Operation of Lake Mead 

(1) Water released from Lake Powell, 
plus the tributary inflows between Lake 
Powell and Lake Mead, shall be 
regulated in Lake Mead and either 
pumped from Lake Mead or released to 
the Colorado River to meet requirements 
as follows: 

(a) Mexican Treaty obligations; 
(b) Reasonable consumptive use 

requirements of mainstream users in the 
Lower Basin; 

(c) Net river losses; 
(d) Net reservoir losses; 
(e) Regulatory wastes. 
(2) [Until such time as mainstream 

water is delivered by means of the 
Central Arizona Project, the 
consumptive use requirements of 
Article III(1)(b) of these Operating 
Criteria will be met.] <(Adopted: June 
10, 1970, Deleted: March 21, 2005)> 

(3) After commencement of delivery 
of mainstream water by means of the 
Central Arizona Project, the 
consumptive use requirements of 
Article III(1)(b) of these Operating 
Criteria will be met to the following 
extent: 

(a) Normal: The annual pumping and 
release from Lake Mead will be 
sufficient to satisfy 7,500,000 acre-feet 
of annual consumptive use in 
accordance with the decree in Arizona 
v. California, 376 U.S. 340 (1964). 

(b) Surplus: The Secretary shall 
determine from time to time when water 
in quantities greater than ‘‘Normal’’ is 
available for either pumping or release 
from Lake Mead pursuant to Article 
II(b)(2) of the decree in Arizona v. 
California after consideration of all 
relevant factors, including, but not 
limited to, the following: 

(i) the requirements stated in Article 
III(1) of these Operating Criteria; 

(ii) requests for water by holders of 
water delivery contracts with the United 
States, and of other rights recognized in 
the decree in Arizona v. California; 

(iii) actual and forecast quantities of 
active storage in Lake Mead and the 
Upper Basin Storage Reservoirs; and 

(iv) estimated net inflow to Lake 
Mead. 

(c) Shortage: The Secretary shall 
determine from time to time when 
insufficient mainstream water is 
available to satisfy annual consumptive 
use requirements of 7,500,000 acre-feet 
after consideration of all relevant 
factors, including, but not limited to, the 
following: 

(i) the requirements stated in Article 
III(1) of these Operating Criteria; 

(ii) actual and forecast quantities of 
active storage in Lake Mead; 

(iii) estimate of net inflow to Lake 
Mead for the current year; 

(iv) historic streamflows, including 
the most critical period of record; 

(v) priorities set forth in Article II(A) 
of the decree in Arizona v. California; 
and 

(vi) the purposes stated in Article I(2) 
of these Operating Criteria. 

The shortage provisions of Article 
II(B)(3) of the decree in Arizona v. 
California shall thereupon become 
effective and consumptive uses from the 
mainstream shall be restricted to the 
extent determined by the Secretary to be 
required by section 301(b) of Public Law 
90–537. 

IV. Definitions 
(1) In addition to the definitions in 

section 606 of Public Law 90–537, the 
following shall also apply: 

(a) ‘‘Spills,’’ as used in Article II(3)(c) 
herein, means water released from Lake 
Powell which cannot be utilized for 
project purposes, including, but not 
limited to, the generation of power and 
energy. 

(b) ‘‘Surplus,’’ as used in Article 
III(3)(b) herein, is water which can be 
used to meet consumptive use 
[demands] in the three Lower Division 
States in excess of 7,500,000 acre-feet 
annually. The term ‘‘surplus’’ as used in 
these Operating Criteria is not to be 
construed as applied to, being 
interpretive of, or in any manner having 
reference to the term ‘‘surplus’’ in 
<either> the Colorado River Compact 
<or the 1944 Mexican Treaty>. 

(c) ‘‘Net inflow to Lake Mead,’’ as 
used in Article III(3)(b)(iv) and (c)(iii) 
herein, represents the annual inflow to 
Lake Mead in excess of losses from Lake 
Mead. 

(d) ‘‘Available capability,’’ used in 
Article II(4) herein, means that portion 
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of the total capacity of the powerplant 
that is physically available for 
generation. 

Synopsis of Comments and 
Responses: Cited below is a synopsis of 
the comments received during the sixth 
review of the Operating Criteria and 
responses to those comments. The 
number(s) in parentheses following each 
comment refer(s) to the party that made 
the comment (please see the 
SUPPLEMENTARY INFORMATION section of 
this notice for a numbered list of the 
commenting parties). 

Comment No. 1—(Letter No. 2): 
Reclamation must draft and implement 
the Operating Criteria in accordance 
with Federal law, which includes * * * 
treaties establishing Indian reservations 
and their reserved water rights. * * * 
Accordingly, the Quechan Tribe is 
extremely concerned that the Operating 
Criteria and its implementation not 
interfere with the tribe’s senior 
perfected federal reserved water 
rights. * * * The tribe requests that 
Reclamation review its Operating 
Criteria in that light, and make any 
necessary modifications. 

Response: The Operating Criteria do 
not affect the Quechan Tribe’s senior 
water rights to use all of its Present 
Perfected Rights, including any 
additional rights granted in a 
supplemental decree. The Operating 
Criteria specifically state that they will 
be administered consistent with 
applicable federal laws. Some issues 
regarding the water rights of the 
Quechan Tribe are pending in active 
litigation before the United States 
Supreme Court in Arizona v. California. 
The Operating Criteria will be 
administered in a manner consistent 
with any further decisions from the 
Court in this regard. The Department of 
the Interior notes that the Court has 
established a priority date of January 9, 
1884, for the federal reserved rights 
awarded to the tribe to date. 

Comment No. 2—(Letter No. 2): The 
Quechan Tribe is also concerned that 
the Operating Criteria and its 
implementation not inappropriately 
facilitate, validate, or permanently 
secure use by others of Colorado River 
water that the tribe is not beneficially 
using. * * * Reclamation should 
therefore not designate water as 
‘‘surplus’’ to the extent that such 
designation makes the water available 
for others. 

Response: On an annual basis, 
determinations of availability of 
‘‘surplus’’ water are made as part of the 
Annual Operating Plan process, and are 
based upon the Interim Surplus 
Guidelines adopted by the Secretary of 
the Interior (66 FR 7772–82). 

Determinations of ‘‘surplus’’ conditions 
are consistent with the provisions of 
Article II(B)(2) of the Decree entered by 
the United States Supreme Court in 
Arizona v. California, 376 U.S. 340, 342 
(1964). The Department does not believe 
that the Operating Criteria or the Interim 
Surplus Guidelines inappropriately 
facilitate, validate, or permanently 
secure use by others of Colorado River 
water that the tribe is not using at this 
time. Nor does the Department believe 
that the Operating Criteria would 
preclude the tribe or any entitlement 
holder from using their Colorado River 
entitlement in the future. In short, the 
Operating Criteria do not alter the 
quantity or priority of tribal 
entitlements. 

Comment No. 3—(Letter No. 2): The 
Quechan Tribe asks that Reclamation 
consider whether the present and future 
plans for tribal water marketing and 
banking mandate modification to the 
Operating Criteria, particularly in light 
of Reclamation’s trust responsibilities to 
Indian tribes and their members. 

Response: The Department does not 
believe that a change to the Operating 
Criteria is warranted due to any plans 
that the tribe may have with respect to 
future marketing and banking of tribal 
water. The Operating Criteria do not 
define nor will they alter the quantity or 
priority of tribal entitlements. The 
Operating Criteria provide for the 
coordinated long-range operation of the 
reservoirs constructed and operated 
under the authority of the Colorado 
River Storage Project Act and the 
Boulder Canyon Project Act for the 
purposes of complying with and 
carrying out the provisions of the 
Colorado River Compact, Upper 
Colorado River Basin Compact, and 
Mexican Water Treaty. 

Comment No. 4—(Letter No. 2): The 
Quechan Tribe asks that Reclamation 
consider whether Arizona’s and 
Nevada’s full use of their allotments 
mandates modification to the Operating 
Criteria, particularly in light of 
Reclamation’s trust responsibilities to 
Indian tribes and their members. 

Response: The Department does not 
believe that a change to the Operating 
Criteria is warranted due to Arizona’s 
and Nevada’s current estimated use of 
Colorado River water. The Operating 
Criteria do not define nor will they alter 
state apportionments or the rights of 
individual entities to Colorado River 
water. 

Comment No. 5—(Letter No. 2): The 
Quechan Tribe asks that Reclamation 
consider whether the overallocation of 
the Colorado River mandates 
modification to the Operating Criteria, 
particularly in light of Reclamation’s 

trust responsibilities to Indian tribes 
and their members. Please note that the 
tribe has proposed a Tribal Accounting 
Pool in Lake Mead to allow 
undeveloped tribal waters to be tracked 
by an in-reservoir accounting system. 

Response: The Department does not 
believe that a change to the Operating 
Criteria is warranted due to allocations 
of the Colorado River. The Operating 
Criteria implement and carry out the 
provisions of the Colorado River 
Compact, Upper Colorado River Basin 
Compact, and Mexican Water Treaty, as 
well as federal statutory law. These 
sources of the basin and state 
allocations to Colorado River water 
control Reclamation actions pursuant to 
the Operating Criteria. While annual 
yield calculations made early in the 
20th century have been revised 
pursuant to additional data, the 
Operating Criteria do not define or alter 
any rights of individual entities to 
Colorado River water. 

The Department acknowledges that 
the Ten Tribes Partnership (in 
comments to Reclamation on the Draft 
Interim Surplus Criteria Environmental 
Impact Statement) proposed the Tribal 
Accounting Pool (TAP) in Lake Mead. 
The TAP was a proposed methodology 
to track the amounts of undeveloped 
tribal water and determine the portion 
of surplus, normal, and shortage water 
delivered to other non-partnership 
Lower Basin users as a result of 
undeveloped Ten Tribes’ water in the 
Lower Basin. The Department of the 
Interior did not include the TAP 
methodology as part of the Interim 
Surplus Guidelines and does not believe 
that revision of the Operating Criteria to 
include the TAP methodology is 
appropriate. See e.g., U.S. Department of 
the Interior, Response to Ten Tribes 
Partnership, Interim Surplus 
Guidelines, Final Environmental Impact 
Statement, Volume III at page B–208 
(Comment 13). 

Comment No. 6—(Letter No. 2): The 
Quechan Tribe asks Reclamation to 
consider whether Reclamation should 
adopt the Operating Criteria as a rule, 
pursuant to the Administrative 
Procedure Act. 

Response: The Administrative 
Procedure Act (APA) was originally 
enacted in 1946, was significantly 
amended in 1966, and has been 
subsequently modified by Congress. 
Primary purposes of the APA are (1) to 
require agencies to keep the public 
informed on organization, procedures, 
and rules; (2) to provide for public 
participation in the rulemaking process; 
(3) to prescribe uniform standards of 
conduct for rulemaking and 
adjudicatory proceedings; and (4) to 
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address judicial review of agency 
decisionmaking. 

The APA addresses rulemaking. A 
‘‘rule’’ is defined as: ‘‘the whole or part 
of an agency statement of general or 
particular applicability and future effect 
designed to implement, interpret, or 
prescribe law or policy or describing the 
organization, procedure, or practice 
requirements of an agency * * *’’ 5 
U.S.C. 551(4). Rulemaking is usually 
referred to as either formal or informal. 
While developed pursuant to specific 
provisions of the Colorado River Basin 
Project Act, the review of the Operating 
Criteria should be categorized as 
informal rulemaking. 

Consistent with the APA, Reclamation 
has provided for public participation 
and review of the Operating Criteria. 
Reclamation has developed a thorough 
administrative record. Notices regarding 
five-year reviews are also publicly 
noticed through the Federal Register. 
All comment letters received and notes 
from public meetings, as well as any 
analysis performed by Reclamation, are 
part of the public record. The public has 
been kept informed of the intent of the 
review and encouraged to participate. 
The Department believes that it is 
meeting the requirements of the APA 
and all actions are in accordance with 
applicable federal law. 

Comment No. 7—(Letter No. 2): The 
Quechan Tribe is also concerned about 
the Operating Criteria’s cumulative 
effects on the Colorado River and on its 
senior rights in the river when 
considered with the many other federal 
activities that affect the flow of the 
Colorado River. 

Response: See response to Comments 
No. 1 and 2. 

Comment No. 8—(Letter No. 2): The 
Quechan Tribe requests that 
Reclamation comply with the National 
Environmental Policy Act if it (1) 
modifies the Operating Criteria or (2) 
determines that application of the 
Operating Criteria has or will have 
significant adverse effects (short- or 
long-term) on the environment, the 
tribe’s water rights, or the Fort Yuma 
Reservation. 

Response: Reclamation complies with 
the National Environmental Policy Act 
(NEPA) with respect to its activities. In 
the past, Reclamation elected to utilize 
its NEPA process to evaluate the five-
year review process and any proposed 
changes. 

The Department is making a number 
of changes to the Operating Criteria 
through this notice that are editorial in 
nature. These changes fall into several 
categories: a minor textural addition, 
textural clarification of facts, and 
deletions of text referring to operational 

requirements and/or other events 
completed in the past. All of these 
editorial changes are administrative in 
nature and their implementation would 
not individually or cumulatively have a 
significant effect on the quality of the 
human environment or tribal resources. 
Reclamation has completed a 
Categorical Exclusion checklist 
supporting a Departmental Categorical 
Exclusion for this action. 

Comment No. 9—(Letter No. 3): If 
there is no Quantification Settlement 
Agreement, Reclamation should review 
the Operating Criteria to better achieve 
the purposes of the 1922 Colorado River 
Compact. 

Response: The Department of the 
Interior and the California entities 
completed the Quantification 
Settlement Agreement on October 10, 
2003. 

Comment No. 10—(Letter No. 4): 
National Park protection should be one 
of the factors considered in 
development of the annual plan of 
operation (Article I(2)), including 
provisions for any experimental flows 
necessary to meet the purposes of the 
Grand Canyon Protection Act. 

Response: Article I of the Operating 
Criteria concerns the Annual Report. In 
Article I(2) it states: ‘‘The plan of 
operation shall include such detailed 
rules and quantities as may be necessary 
and consistent with the criteria 
contained herein, and shall reflect 
appropriate consideration of the uses of 
the reservoirs for all purposes, including 
flood control, river regulation, beneficial 
consumptive uses, power production, 
water quality control, recreation, 
enhancement of fish and wildlife, and 
other environmental factors.’’ Because 
the Operating Criteria are ‘‘administered 
consistent with applicable Federal 
laws’’ (which include the Grand Canyon 
Protection Act), National Park 
protection is already currently 
considered in the annual plan of 
operation under the existing Operating 
Criteria. See introductory paragraph of 
Operating Criteria. Moreover, 
Reclamation has promulgated Glen 
Canyon Operating Criteria (and 
operating plans) pursuant to the 
requirements of section 1804(b) and (c) 
of the Grand Canyon Protection Act that 
specifically address the applicable 
requirements of that Act. As provided in 
the Grand Canyon Protection Act, these 
Glen Canyon Operating Criteria (and 
operating plans) are ‘‘separate from and 
in addition to those specified in section 
602(b) of the Colorado River Basin 
Project Act of 1968.’’ See Grand Canyon 
Protection Act at section 1804(c)(1)(A). 
The reference to section 602(b) is the 
statutory provision which requires 

preparation of the Colorado River 
Annual Plan of Operation referenced in 
Article I(2) of the Operating Criteria. 
Accordingly, the Department does not 
believe that it is necessary for the 
Operating Criteria to be specifically 
modified to reflect that fact. 

Comment No. 11—(Letters No. 4 and 
17): The Grand Canyon Protection Act 
should be specifically mentioned as one 
of the relevant factors to be considered 
in the operation of Upper Basin 
reservoirs (Article II(3)). 

Response: The existing Operating 
Criteria contain language stating that the 
Operating Criteria are administered 
consistent with applicable federal laws, 
which by definition, includes the Grand 
Canyon Protection Act. The Grand 
Canyon Protection Act is not mentioned 
explicitly in Article II(3), but is 
considered in the context that it is an 
applicable federal law. In addition, see 
response to Comment No. 10. 

Comment No. 12—(Letters No. 4 and 
17): With provisions now in place for 
Beach/Habitat-Building Flows from 
Glen Canyon Dam, Article II(4) is no 
longer completely accurate as written. 
We propose the following rewording: 
‘‘Annual releases will be made through 
the powerplant to the extent practicable 
except when above powerplant capacity 
releases are determined by the 
Secretary, after giving consideration to 
other applicable factors, to be necessary 
to meet the provisions of the Grand 
Canyon Protection Act.’’ 

Response: The scheduling of Beach/ 
Habitat-Building Flows (BHBFs) from 
Glen Canyon Dam has been 
controversial since the mid-1990s. The 
preferred alternative in the Final 
Environmental Impact Statement for the 
Operation of Glen Canyon Dam called 
for BHBFs to take place when Lake 
Powell storage was low. The Colorado 
River Basin States expressed significant 
reservations with that approach. 
Subsequently, in the 1996 Record of 
Decision, the Secretary of the Interior 
adopted a strategy for scheduling BHBFs 
that was anticipated to apply during 
high-reservoir storage conditions and 
that was based to a greater extent on 
spill avoidance and dam safety 
considerations. Through the Glen 
Canyon Dam Adaptive Management 
Program (AMP), BHBF triggering criteria 
have been further defined based upon 
spill avoidance and dam safety. These 
BHBF triggering criteria are workable 
and consistent with the Operating 
Criteria. 

In 2002, a sequence of experimental 
flows was recommended by the AMP. 
This AMP recommendation was 
forwarded to the Secretary for her 
consideration and was adopted in 
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November 2002. In this experimental 
flow sequence, one or more BHBFs may 
be made outside of the established 
BHBF triggering criteria. These 
experimental flows are considered test 
releases and will be made to advance 
the scientific knowledge of physical and 
biological process in the Grand Canyon 
ecosystem. The long-term 
implementation of BHBFs will continue 
to be carried out consistent with the 
Colorado River Storage Project Act, 
Colorado River Basin Project Act, and 
BHBF triggering criteria. 

In November 2004, the first of these 
experimental flows that utilized releases 
greater than powerplant capacity was 
conducted. In this high-flow test, 41,000 
cubic feet per second was released from 
Glen Canyon Dam for a period of 60 
hours. The objective of the test was to 
evaluate the conservation of fine 
sediments that form beaches, riparian 
plant substrate, and endangered fish 
habitats. It will take approximately 18 
months to fully evaluate the test. 

Comment No. 13—(Letter No. 4): 
Under the Operation of Lake Mead, the 
National Park Service thinks that the 
Interim Surplus Criteria should replace 
the language in Article III(3)(b) defining 
‘‘Surplus.’’ At least for the next 15 years, 
the Interim Surplus Criteria Record of 
Decision defines the relevant factors 
that the Secretary must consider in 
determining whether water quantities 
greater than ‘‘normal’’ are available for 
pumping or release from Lake Mead. 

Response: The Department does not 
agree that Article III(3)(b) language 
should be updated to reflect adoption of 
the Interim Surplus Guidelines Record 
of Decision by the Secretary. The 
Department of the Interior specifically 
considered, and sought public input on, 
the concept of modifying Article III(3)(b) 
of the Operating Criteria during the 
process that led to adoption of the 
Interim Surplus Guidelines. See 64 FR 
27010 (May 18, 1999). After reviewing 
the public comments received, the 
Department announced its intention to 
adopt ‘‘interim implementing criteria 
pursuant to Article III(3) of the Long-
Range Operating Criteria’’ rather than 
modifying the actual text of the 
Operating Criteria. See 64 FR 68373 
(December 7, 1999). This approach was 
carried through and set forth in the 
Record of Decision adopted by the 
Secretary. See 66 FR 7772, 7780 at 
section XI(5) (‘‘These Guidelines, which 
shall implement and be used for 
determinations made pursuant to 
Article III(3)(b) of the [Operating 
Criteria] * * * are hereby adopted 
* * *’’). 

Comment No. 14—(Letters No. 4 and 
6): The Department should begin a 
process for shortage determination. 

Response: In the past year 
Reclamation has provided data and 
information regarding drought analysis 
and reservoir operations to 
representatives of the seven Colorado 
River Basin States, the Western Area 
Power Administration, and non
governmental organizations that have 
expressed an interest. Reclamation 
continues to monitor reservoir storage 
and basin hydrologic conditions and 
anticipates beginning a process in 
spring 2005 to evaluate alternatives 
regarding the development of shortage 
guidelines for the delivery of water to 
the three Lower Division States 
(Arizona, California, and Nevada). 

Comment No. 15—(Letter No. 6): As 
noted in the January 15, 2002, Federal 
Register notice (67 FR 1986), the 
Secretary’s consultation responsibilities 
have been specifically extended to 
encompass the general public. We 
recommend that this responsibility be 
reflected in the Operating Criteria by 
adding the phrase ‘‘and the public’’ to 
the end of the second introductory 
paragraph. 

Response: The Department agrees that 
section 1804 of the Grand Canyon 
Protection Act specifically modifies 
Federal law applicable to the Operating 
Criteria, and by that Act, Congress 
extended the consultation process to 
encompass the general public. The 
Department has included a modification 
to reflect this responsibility. 

Comment No. 16—(Letters No. 6 and 
17): The Grand Canyon Protection Act 
(Pub. L. 102–575) charged the Secretary 
with operating Glen Canyon Dam ‘‘in 
such a manner as to protect, mitigate 
impacts to, and improve the values for 
which Grand Canyon National Park and 
Glen Canyon National Recreation Area 
were established.’’ We recommend that 
the protection and enhancement of 
these values be inserted as reservoir 
uses that are considered in developing 
the annual operating plan under Article 
I(2) of the Operating Criteria by adding 
the phrase ‘‘protection of cultural 
resources’’ after ‘‘water quality control’’ 
and before ‘‘recreation’’ and by adding 
the phrase ‘‘protection and 
enhancement of fish and wildlife’’ 
before ‘‘and other environmental 
factors.’’ 

Response: See response to Comment 
No. 10. 

Comment No. 17—(Letter No. 6): 
Although the phrase ‘‘recurrence of 
critical periods of water supply’’ that is 
included in Article II(1)(d) may have 
been universally understood when the 
Operating Criteria were originally 

established, its meaning is unclear to us. 
We recommend that either a definition 
of this phrase be included in the 
definitions section or that the entire 
clause beginning with the word 
‘‘including’’ be deleted. 

Response: The term ‘‘critical period’’ 
is used twice in the Operating Criteria. 
A ‘‘critical period’’ is a general concept 
used in water supply planning 
representing a sequence of drier than 
average years with below normal runoff. 
Water supply management must 
account for these periods of below 
normal runoff and their ‘‘recurrence’’ to 
assure a consistent supply of water. As 
used in the context of Colorado River 
management, the phrase ‘‘recurrence of 
critical periods’’ means: the frequency at 
which critical periods (sequences of 
years with below normal runoff) have 
occurred in the past and are likely to 
recur in the future. The Department 
believes that the current language in the 
Operating Criteria is relevant and 
should remain in the Operating Criteria. 
The Department does not agree that this 
term requires a specific definition. 

Comment No. 18—(Letter No. 6): We 
question whether the ‘‘Report of the 
Committee on Probabilities and Test 
Studies to the Task Force on Operating 
Criteria for the Colorado River,’’ dated 
October 30, 1969, which is referenced in 
Article II(1)(e) of the Operating Criteria, 
still has relevance in determining 602(a) 
Storage. We request either that 
Reclamation provide us with a copy of 
that report or a summary of it, or that 
Article II(1)(e) be deleted from the 
Operating Criteria. 

Response: As requested, a copy of the 
‘‘Report of the Committee on 
Probabilities and Test Studies to the 
Task Force on Operating Criteria for the 
Colorado River’’ has been made 
available on our Web site at http:// 
www.usbr.gov/lc/region/g4000/lroc. 

Comment No. 19—(Letters No. 6 and 
17): The Secretary and her agencies are 
engaged in modification of river 
operations in various parts of the basin 
in order to meet their responsibilities 
under the Endangered Species Act. In 
order to reflect these changes, we 
recommend that a new subsection be 
added to Article II(1) that reads: 
‘‘Streamflow requirements of fish and 
wildlife, and other environmental 
values.’’ 

Response: The Department notes that 
Article II(1) of the Operating Criteria is 
applicable to, and lists relevant factors 
for, determination of 602(a) Storage. The 
Operating Criteria are ‘‘administered 
consistent with applicable Federal 
laws’’ (which include the Endangered 
Species Act). See introductory 
paragraph of Operating Criteria. As with 
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other aspects of applicable federal law, 
the Endangered Species Act applies to 
proposed discretionary actions 
undertaken by federal agencies and its 
consideration is implicit in the existing 
Operating Criteria. Accordingly, the 
Department does not believe that it is 
necessary for the Operating Criteria to 
be modified. 

Comment No. 20—(Letter No. 6): The 
last sentence in Article II(2) of the 
Operating Criteria refers to operations in 
1971 and 1972, and is no longer 
relevant. We recommend that this 
sentence be deleted. 

Response: The Department concurs 
with the recommendation. The 
references to operations in 1971 and 
1972 are no longer relevant and the 
Department has deleted those sentences 
from the Operating Criteria. 

Comment No. 21—(Letters No. 6 and 
17): In recognition of the Secretary’s 
responsibilities under the Grand Canyon 
Protection Act and the Endangered 
Species Act, we recommend that a new 
subsection (d) be added to Article II(3) 
that reads: ‘‘to meet the requirements of 
the Grand Canyon Protection Act and 
the Endangered Species Act.’’ 

Response: See response to Comments 
No. 11 and 19. 

Comment No. 22—(Letter No. 6): 
Given that the Colorado River Storage 
Project Act lists generation of 
hydroelectric power as an incidental 
purpose for Glen Canyon Dam, and that 
the Record of Decision on the operation 
of Glen Canyon Dam interprets the 
mandates of the Grand Canyon 
Protection Act to allow bypass of water 
at the Glen Canyon Powerplant under 
limited conditions and for specified 
purposes, we suggest that the language 
in Article II(4) is not appropriate. We 
recommend that this section be deleted. 

Response: Article II(4) specifies the 
method that water will be released from 
Lake Powell when such releases are 
needed in the application of Article 
II(3)(b) to maintain, as nearly as 
practicable, active storage in Lake Mead 
equal to the active storage in Lake 
Powell. The Glen Canyon Dam Record 
of Decision does not address spilling 
water released for storage equalization 
purposes. Article II(4), as written, is 
necessary in specifying how storage 
equalization releases from Lake Powell 
should be made. 

Comment No. 23—(Letters No. 6 and 
17): In recognition of the Secretary’s 
responsibilities under the National 
Environmental Policy Act, the 
Endangered Species Act, as well as the 
Law of the River, we recommend 
inserting the following phrase at the 
beginning of Section III(1): ‘‘Consistent 
with applicable federal laws, including 

but not limited to the National 
Environmental Policy Act and the 
Endangered Species Act.’’ 

Response: The existing Operating 
Criteria contain language stating that the 
Operating Criteria are administered 
consistent with applicable federal laws, 
which by definition, includes the 
National Environmental Policy Act and 
the Endangered Species Act. In 
addition, see response to Comments No. 
11 and 19. 

Comment No. 24—(Letter No. 6): 
Article III(2) is no longer pertinent and 
we recommend that it be deleted. 

Response: The Department agrees that 
Article III(2) is no longer pertinent since 
the Central Arizona Project began 
delivering water in 1985. The 
Department has deleted the language in 
Article III(2). 

Comment No. 25—(Letter No. 6): To 
reflect the mandates of the Grand 
Canyon Protection Act within the 
universe of project purposes at Glen 
Canyon Dam, we recommend adding the 
phrase ‘‘and the protection and 
enhancement of national park values in 
Grand Canyon National Park and/or 
Glen Canyon National Recreation Area’’ 
at the end of Article IV(1)(a). 

Response: The Department believes 
that Article IV(1)(a), as written, 
adequately defines spills. The language, 
as written, enables appropriate 
flexibility in the operation of Glen 
Canyon Dam to accomplish project 
purposes. 

Comment No. 26—(Letter No. 6): 
Delete the word ‘‘demands’’ in Article 
IV(1)(b) of the Operating Criteria. 

Response: To maintain consistency 
with Article III of the Operating Criteria 
and the 1964 Decree in Arizona v. 
California, the Department agrees that 
the word ‘‘demands’’ should be deleted 
in Article IV(1)(b). The Department has 
deleted the word ‘‘demands’’ from 
Article IV(1)(b). 

Comment No. 27—(Letter No. 6): 
Since Article IV(1)(d) defines a term 
used solely in Section II(4), we 
recommend that it be deleted along with 
Article II(4). 

Response: As Article II(4) remains 
relevant in the Operating Criteria (see 
response to Comment No. 22), Article 
IV(1)(d) needs to remain in the 
Operating Criteria. The term ‘‘available 
capability,’’ as defined in Article 
IV(1)(d), is used in Article II(4). 

Comment No. 28—(Letter No. 6): The 
Interim Surplus Guidelines are having a 
negative effect on the Colorado delta. 

Response: The Record of Decision for 
the Colorado River Interim Surplus 
Guidelines Final Environmental Impact 
Statement states that five-year reviews 
of the Interim Surplus Guidelines may 

be conducted, and if so, such reviews 
would be coordinated with the 
Operating Criteria review. The Interim 
Surplus Guidelines became effective in 
February 2001 and were first applied in 
the 2002 Annual Operating Plan. At this 
time, there is no need for a review of the 
Interim Surplus Guidelines. In the 
future, however, actual operating 
conditions may warrant a review of the 
Interim Surplus Guidelines. 

Comment No. 29—(Letters No. 6 and 
17): Conduct an environmental review 
of the Operating Criteria under the 
National Environmental Policy Act. 

Response: See response to Comment 
No. 8. 

Comment No. 30—(Letter No. 6): A 
Categorical Exclusion is arbitrary and 
capricious because the actual 
promulgation of the Operating Criteria 
has not been evaluated in a National 
Environmental Policy Act process. 

Response: See response to Comment 
No. 8. 

Comment No. 31—(Letter No. 16): The 
development and implementation 
process for the Interim Surplus 
Guidelines more than fulfilled the 
requirements for a five-year review. The 
Colorado River Basin States and the 
Secretary of the Interior have already 
agreed on how to operate the Colorado 
River for the next 15 years. The state of 
Utah does not see the need to spend 
time and resources on a review of the 
Operating Criteria. 

Response: The Operating Criteria 
explicitly call for their own formal 
review at least every five years. The 
Department intends to follow the 
requirements of the Operating Criteria. 
The last review was completed with a 
Federal Register notice published on 
February 24, 1998 (63 FR 9256). The 
Interim Surplus Guidelines serve to 
implement Article III(3)(b) of the 
Operating Criteria. The Interim Surplus 
Guidelines may be reviewed 
concurrently with the five-year review 
of the Operating Criteria pursuant to 
Section 3 of the Interim Surplus 
Guidelines. 

Comment No. 32—(Letters No. 1, 3, 5, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 23, and 
27): No changes to the Operating 
Criteria are warranted at this time. 

Response: The Secretary of the 
Interior has made a number of limited 
modifications to the Operating Criteria 
in this Federal Register notice. 
However, in making those 
modifications, the Secretary found that 
in all other respects the Operating 
Criteria continue to meet the purpose 
and goals for which they were 
developed and the requirements of 
section 602 of the 1968 Colorado River 
Basin Project Act. The Secretary 
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believes that neither the structure, 
format, nor content of the Operating 
Criteria require significant revisions as a 
result of actual operating experience. By 
this Federal Register notice, based on 
information submitted for review by the 
Department of the Interior, the Secretary 
has made a number of limited 
modifications to the text of the 
Operating Criteria. The bases for the 
changes are: (1) Specific change in 
Federal law applicable to the Operating 
Criteria, (2) language in the current text 
of the Operating Criteria that is 
outdated, and (3) specific modifications 
to Article IV(b) of the Operating Criteria 
that reflect actual operating experience. 

Comment No. 33—(Letter No. 18): We 
do not object to the changes proposed in 
the Federal Register notice. 

Response: Comment noted. 
Comment No. 34—(Letter No. 18): The 

Upper Colorado River Commission does 
not endorse the assumption and 
objective in the Operating Criteria of a 
minimum release of water from Lake 
Powell of 8.23 million acre-feet every 
year. If such a number is used in the 
Operating Criteria, it must be 
understood that this is a planning 
objective which may be modified in the 
Annual Operating Plan (AOP) to reflect 
current conditions and in accordance 
with Colorado River Compact 
requirements. We remain concerned 
about the drought and depletion of 
storage at Lake Powell. It is imperative 
that the Operating Criteria be 
interpreted to have sufficient flexibility 
to allow for modifications in the AOP as 
needed to reflect critical conditions and 
Colorado River Compact requirements. 

Response: Article III of the Colorado 
River Compact contains several 
provisions relating to the release of 
water from the Upper Basin to the 
Lower Basin. The specification of a 
minimum annual release objective from 
Glen Canyon Dam is found only in 
Article II(2) of the Operating Criteria 
which states that ’’ * * * the objective 
shall be to maintain a minimum release 
of water from Lake Powell of 8.23 
million acre-feet * * *.’’ 

Because the minimum annual release 
objective is higher than inflow during 
periods of drought, storage in Lake 
Powell is drawn down during a drought. 
The more severe the drought, the more 
significant the drawdown is at Lake 
Powell. Storage in Lake Powell recovers 
during normal or wet years. Lake Mead 
storage decreases during drought as 
well, but does so at a slower rate 
because of the presence of the minimum 
annual release objective from Lake 
Powell. 

Representatives of the seven Colorado 
River Basin States, Reclamation, and the 

Western Area Power Administration are 
investigating impacts of prolonged 
drought where reducing the release from 
Lake Powell below the 8.23 million 
acre-foot per year objective would 
protect the minimum power pool at 
Lake Powell and the water supply for 
the Upper Division States of Colorado, 
New Mexico, Utah, and Wyoming. The 
2005 Colorado River Annual Operating 
Plan (AOP) calls for an April 2005 mid
year review of the 2005 annual release 
amount from Lake Powell to determine 
if the runoff forecast warrants an 
adjustment to the annual release for 
water year 2005. 

Determinations of Upper Basin annual 
deliveries (annual releases from Lake 
Powell) are made in the AOP. The AOP 
is prepared each year by the Department 
of the Interior through the Bureau of 
Reclamation in consultation with the 
seven Basin States Governors’ 
representatives; the Upper Colorado 
River Commission; Native American 
tribes; appropriate federal agencies; 
representatives of the academic and 
scientific communities, environmental 
organizations, and the recreation 
industry; water delivery contractors; 
contractors for the purchase of federal 
power; others interested in Colorado 
River operations; and the general public 
through the Colorado River Management 
Work Group. The Department, through 
Reclamation, will continue to address 
issues related to low reservoir storage 
caused by drought in the AOP 
consultation process. 

Comment No. 35—(Letter No. 18): 
Decisions regarding the timing for the 
next review should be left open. 

Response: The Department has made 
no decision regarding the timing of the 
next review of the Operating Criteria. 

Comment No. 36—(Letter No. 19): It is 
critical for the Operating Criteria for 
reservoir operations to uphold the intent 
of the 1922 Colorado River Compact. 
The Operating Criteria should be 
flexible and responsive to variations in 
hydrologic conditions, and should not 
jeopardize the interests of the Upper 
Basin. 

Response: See response to Comment 
No. 34. 

Comment No. 37—(Letter No. 19): The 
1922 Colorado River Compact 
anticipating fluctuating hydrologic 
conditions specified Upper Basin water 
deliveries as a 10-year progressive 
series. We note that the existing 
Operating Criteria dictate the minimal 
annual release of 8.23 million acre-feet 
which is counter to Article III(d) of the 
1922 Colorado River Compact. 

Response: See response to Comment 
No. 34. 

Comment No. 38—(Letter No. 19): We 
are also concerned that the Operating 
Criteria contain a requirement to 
equalize Lake Mead with Lake Powell 
during times of Upper Basin water 
surpluses, but that there are no 
provisions to equalize the level of Lake 
Powell with Lake Mead during times of 
Upper Basin drought for so long as the 
Upper Basin is conditionally satisfying 
its 10-year water delivery obligations. 

Response: Article II(3) of the 
Operating Criteria contains a 
requirement that releases greater than 
8.23 million acre-feet be made only 
when reservoir storage in the Upper 
Basin is greater than 602(a) Storage. 
Article II(1) of the Operating Criteria 
describes 602(a) Storage. 

There is no provision in the Operating 
Criteria to equalize the level of Lake 
Powell with Lake Mead during times of 
drought when reservoir storage in Lake 
Powell is lower than Lake Mead. 
However, river simulation modeling of 
the Colorado River system shows that in 
the future there will be times when Lake 
Powell storage will be greater than Lake 
Mead. This will occur because of the 
application of 602(a) Storage provisions. 
See Colorado River Basin Project Act at 
section 602(a). Following a drought, the 
602(a) Storage provision in the 
Operating Criteria allows Lake Powell to 
refill to a level sufficient to protect the 
Upper Basin from future droughts. 
Releases greater than the objective 
minimum are not made from Lake 
Powell until this level of storage is 
achieved. It is likely that when the 
current drought comes to an end, during 
a year (or series of years) with above 
average inflow to Lake Powell, reservoir 
storage in Lake Powell will exceed that 
of Lake Mead. 

In 2004, an Interim 602(a) Storage 
Guideline was adopted that set 14.85 
million acre-feet of storage (elevation 
3,630 feet) at Lake Powell as the 
minimum level for 602(a) Storage 
through the year 2016. See 69 FR 28945 
(May 19, 2004). Under this interim 
guideline, releases greater than the 
minimum objective release will not be 
made when Lake Powell is projected to 
be below elevation 3,630 feet. Thus, 
while Lake Powell storage decreases 
faster than Lake Mead during periods of 
drought, the 602(a) Storage provision 
allows Lake Powell storage to rebound 
quicker than Lake Mead when there is 
a return to average or wetter than 
average hydrology. In addition, see 
response to Comment No. 34. 

Comment No. 39—(Letter No. 19): 
Presently, there exists a large imbalance 
between the water volumes in Lake 
Mead and Lake Powell (14.3 million 
acre-feet to 8.8 million acre-feet), which 
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has jeopardized the interests of the 
Upper Basin and put at risk the future 
generation of hydroelectric power at 
Glen Canyon Dam. 

Response: The severity of the drought 
over the past five years in combination 
with the objective to maintain a 
minimum release of 8.23 million acre-
feet has caused a significant drawdown 
of Lake Powell. The minimum release 
objective contained in the Operating 
Criteria results in Lake Powell storage 
decreasing during periods of drought. 
From 1988 through 1992, there was a 
five-year drought in the Colorado River 
Basin and the water surface elevation of 
Lake Powell decreased by 89 feet. The 
drought of the past five years (2000– 
2004) is more severe than the drought 
that occurred from 1988 to 1992. 
Records show the current drought to be 
the most severe five-year drought in the 
Colorado River Basin in over 100 years 
of recordkeeping. Because of this, Lake 
Powell has experienced a significant 
reduction in storage. 

Elevation 3,490 feet at Lake Powell 
has been identified as the minimum 
level at which hydropower can be 
generated at Lake Powell. The river 
bypass tubes at Glen Canyon Dam can 
release water as low as elevation 3,370 
feet, but no hydropower can be 
generated by the release of water 
through the river bypass tubes. 
Elevation 3,370 feet is the lowest 
elevation at which water can be released 
from Lake Powell. Between elevations 
3,490 feet and 3,370 feet, there is four 
million acre-feet of storage. The 
Operating Criteria do not reference these 
elevations at Lake Powell. Previous river 
simulation modeling of the Colorado 
River system performed by Reclamation 
showed no occurrences of Lake Powell 
reaching 3,490 feet in the next 50 years 
when subject to the most severe 
droughts of the 20th century. However, 
since the current five-year drought is 
worse than any of the 20th century 
droughts, there is now some risk that 
Lake Powell could reach minimum 
power pool (elevation 3,490 feet) under 
a scenario of continued drought in 
combination with the continuation of 
the minimum release objective from 
Lake Powell. The Department will 
continue to address the issue of low 
reservoir storage at Lake Powell in the 
Annual Operating Plan consultation 
process. In addition, see response to 
Comments No. 34 and 38. 

Comment No. 40—(Letter No. 19): 
Over the past 10 years, the Upper Basin 
has delivered more than 100 million 
acre-feet of water to the Lower Basin, 
which now in combination with 
drought conditions has prejudiced the 
interests of the Upper Basin. 

Response: During the past 10-year 
period (water years 1995–2004), over 
100 million acre-feet has flowed past 
Lee Ferry. The majority of this flow 
occurred during the five-year period of 
1995 through 1999 which was a period 
with above average flow on the 
Colorado River. In July 1999, Lake 
Powell storage was 97 percent of 
capacity. During the five-year period of 
1995 to 1999, 59.5 million acre-feet 
flowed past Lee Ferry, with reservoirs 
throughout the Upper Colorado River 
Basin, including Lake Powell, releasing 
excess water because they were full. 
Release of this water from Lake Powell 
was necessary because of the physical 
storage limitation of Lake Powell and 
dam safety considerations. During the 
past five years, the objective in the 
operation of Lake Powell has been to 
release 8.23 million acre-feet per year, 
consistent with the Operating Criteria. It 
should also be noted that during the late 
1990s, flood control releases were taking 
place from Lake Mead in the Lower 
Basin resulting in a significant volume 
of water, approximately 5 million acre-
feet, being released from Lake Mead in 
excess of Lower Basin demands. In 
addition, see response to Comment No. 
34. 

Comment No. 41—(Letter No. 19): The 
existing Operating Criteria need 
clarification that the minimal objective 
release of 8.23 million acre-feet stated in 
the Operating Criteria is an ‘‘operating 
target’’ which is subject to revision in 
the Annual Operating Plan process. 

Response: See response to Comment 
No. 34. 

Comment No. 42—(Letter No. 19): The 
Friends of Lake Powell strongly endorse 
the Annual Operating Plan process. 
Furthermore, we believe that operation 
of the Colorado River reservoirs can be 
optimized with each Basin sharing more 
equitably in the burden of drought. This 
would be best accomplished by 
maintaining, as equally as practicable, 
the active water stored in Lake Powell 
and Lake Mead (for so long as Upper 
Basin 10-year water delivery obligations 
are satisfied). 

Response: Under the Operating 
Criteria, Lake Powell storage drops 
below Lake Mead storage during periods 
of drought. When there is a return to 
average or above average inflow, Lake 
Powell storage recovers faster than 
storage recovers in Lake Mead. The 
602(a) Storage requirement allows water 
storage in Lake Powell to be greater than 
water storage in Lake Mead in the 
period following a drought. Maintaining 
storage equal in Lake Powell and Lake 
Mead as an operating strategy would be 
counter to the 602(a) Storage 
requirement and could put the Upper 

Basin at risk of not having enough water 
in storage for future droughts. The 
Department will continue to address 
low reservoir storage caused by drought 
in the Annual Operating Plan 
consultation process. In addition, see 
response to Comments No. 34 and 38. 

Comment No. 43—(Letter No. 20): The 
Operating Criteria of Glen Canyon Dam 
need to be revisited. When all needs are 
considered, it would be better to treat 
Lakes Mead and Powell more similarly, 
or better yet, to apply your normal 
system Operating Criteria to the 
operation of Glen Canyon Dam. 

Response: See response to Comments 
No. 34, 38, and 42. 

Comment No. 44—(Letter No. 21): The 
technical changes proposed in the 
current Operating Criteria review seem 
to make sense in order to keep the 
document current with regards to 
updated legislation and rules. 

Response: Comment noted. 
Comment No. 45—(Letter No. 21): 

With the current drought and the 
ongoing discussions by the seven 
Colorado River Basin States as to how 
to cope with low storage levels in the 
system, it would be appropriate for this 
review of the Operating Criteria to serve 
as the current review for at least the 
next five years. During this time, the 
seven Basin States will be working 
together to provide additional 
guidelines dealing with shortages. 
Similar to the Interim Surplus 
Guidelines process, if and when 
shortage guidelines are agreed to and 
given time to develop operational 
experience, it would be appropriate to 
again review the Operating Criteria. 

Response: See response to Comment 
No. 35. 

Comment No. 46—(Letter No. 22): 
Page Electric Utility strongly believes 
that the water level of Lake Powell 
should be maintained at or above 
elevation 3,490 feet to maintain the 
minimum power pool. 

Response: See response to Comments 
No. 34 and 39. 

Comment No. 47—(Letter No. 23): We 
have no objections to the proposed 
removal of obsolete provisions in the 
Operating Criteria. 

Response: Comment noted. 
Comment No. 48—(Letter No. 23): An 

amount less than the minimum release 
objective may be released from Lake 
Powell, if the states of the Upper 
Division are in compliance with Article 
III(d) of the Colorado River Compact, in 
order to avoid impairment or potential 
impairment of the beneficial 
consumptive use of water in any Upper 
Division State. 

Response: See response to Comment 
No. 34. 
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Comment No. 49—(Letter No. 23): The 
Operating Criteria have been flexible 
enough to allow for adjustments 
following the floods of the 1980s, they 
have been flexible enough to allow for 
the development of the interim 
operating criteria to aid California in 
reducing its use of Colorado River water 
to 4.4 million acre-feet per year, and 
they have been flexible enough to allow 
for experimental flow tests from Glen 
Canyon Dam in 1996 and again in 2004. 
All these were accomplished within the 
limitations provided by the Colorado 
River Compact, the Upper Colorado 
River Basin Compact, and the Mexican 
Water Treaty. The Operating Criteria 
cannot be used to modify these basic 
documents, as some would suggest. 

Response: The Department concurs. 
The Operating Criteria cannot be used to 
modify the Colorado River Compact, the 
Upper Colorado River Basin Compact, 
or the Mexican Water Treaty. 

Comment No. 50—(Letter No. 24): The 
Operating Criteria should meet the 
intent of the 1922 Colorado River 
Compact, yet be flexible enough to take 
into consideration variations in 
hydrologic conditions and drought. 

Response: The Operating Criteria 
were developed to provide sufficient 
flexibility in the operation of Colorado 
River reservoirs while meeting the 
requirements of interstate compacts, 
federal laws, treaties, decrees, and 
regulations germane to the Colorado 
River. Over the past 34 years, the 
Operating Criteria have provided the 
flexibility to properly manage the 
Colorado River through periods of 
average, above average, and below 
average inflow. 

Comment No. 51—(Letter No. 24): The 
1922 Colorado River Compact intended 
for a flexible water delivery schedule 
based on 10-year averages. The existing 
Operating Criteria appear to dictate a 
minimal release that does not consider 
drought conditions. 

Response: See response to Comment 
No. 34. 

Comment No. 52—(Letter No. 24): A 
new minimal annual release given 
current conditions should be considered 
in the 6.5 to 7 million acre-foot range for 
the stabilization of both reservoirs. 

Response: See response to Comments 
No. 34 and 38. 

Comment No. 53—(Letter No. 24): The 
cost effective generation of hydroelectric 
power should not be jeopardized at Glen 
Canyon Dam; therefore, a minimum lake 
elevation should be established at Lake 
Powell. 

Response: See response to Comments 
No. 34, 38, and 39. 

Comment No. 54—(Letter No. 25): The 
following changes should be made to 

the Operating Criteria: In Article I(2), 
after the word, ‘‘recreation,’’ add the 
phrase, ‘‘protection of Grand Canyon 
National Park and Glen Canyon 
National Recreation Area.’’ 

Add the following paragraph as 
Article II(6): ‘‘In the application of 
Article II, Glen Canyon Dam will be 
operated and releases from Lake Powell 
made in accordance with the Grand 
Canyon Protection Act in order to 
protect, mitigate adverse impacts to, and 
improve the values for which Grand 
Canyon National Park and Glen Canyon 
National recreation Area were 
established. Annual releases will be 
made through the powerplant to the 
extent practicable except when above
powerplant releases are determined by 
the Secretary to be necessary to meet the 
provisions of the Grand Canyon 
Protection Act. Water releases pursuant 
to this paragraph will not affect 
allocations of water secured to the 
Colorado River Basin States by any 
compact, law, or decree.’’ 

In Section IV(1)(a), after the phrase, 
‘‘power and energy,’’ add the phrase, 
‘‘and protection of natural and cultural 
resources in Grand Canyon National 
Park and Glen Canyon Recreation 
Area.’’ 

Response: See response to Comments 
No. 10, 11, and 12. 

Comment No. 55—(Letter No. 26): The 
Metropolitan Water District of Southern 
California (Metropolitan) urges 
Reclamation not to commit to a five-year 
hiatus in beginning the next review of 
the Operating Criteria. A five-year 
hiatus prior to beginning the next 
review would amount to an eight-year 
period between reviews, while the 
Operating Criteria commit to a review at 
least every five years. Metropolitan 
believes that Reclamation should leave 
open the date that the next review will 
commence, basing that date instead 
upon actual operating experience or 
unforeseen circumstances. 

Response: See response to Comment 
No. 35. 

Comment No. 56—(Letter No. 27): The 
Colorado River Board of California 
(Board), in its March 2002 letter, 
indicated that there was a need to 
provide additional specificity to provide 
guidance as the Annual Operating Plan 
(AOP) is developed. This specificity is 
needed to address reservoir operations 
over the full range of expected 
operations and include releases during 
high water events and conditions, as 
well as, during low water conditions 
and shortages. Although there was an 
identified need to provide sufficient 
detail and substance to guide 
development of the AOP, there is a 
greater need to bring this five-year 

review to a conclusion within this five-
year review period. Accordingly, the 
Board finds that Reclamation’s proposed 
modifications to the Operating Criteria 
are acceptable. It is the Board’s position 
that consideration of any substantive 
modifications to the Operating Criteria 
should be delayed until the next review 
is undertaken. 

Response: Comment noted. 
Comment No. 57—(Letter No. 27): It is 

unclear from the Federal Register notice 
whether Reclamation plans in some way 
to note for the reader that certain text 
has been inserted or deleted through 
this review. As such, it is recommended 
that additions and deletions to the text 
of the Operating Criteria be noted in 
footnotes to the Operating Criteria. 

Response: The Department will 
denote additions and deletions to the 
text of the Operating Criteria using a 
combination of text strikeout, bolding, 
less than or greater than signs, and/or 
brackets. 

Comment No. 58—(Letter No. 27): At 
the public meeting held in Henderson, 
Nevada, on November 19, 2004, 
Reclamation staff indicated an intent 
that the next review not begin until five 
years after the current review is 
concluded. Such a schedule would 
depart from the review process required 
by the Colorado River Basin Project Act 
of 1968. No such intent should be 
specified in a final decision regarding 
the current review. A decision regarding 
the timing of the beginning of the next 
review should be left open as it may be 
necessary to begin the next review prior 
to the time suggested at the public 
hearing. 

Response: See response to Comment 
No. 35. 

Public Consultation Meeting— 
November 19, 2004 

Reclamation conducted a public 
consultation meeting in Henderson, 
Nevada, on November 19, 2004. Two 
attendees provided oral comments at the 
meeting. A summary of the comments 
made and responses to those comments 
is as follows: 

Kara Gillon— Defenders of Wildlife: 
Why were no changes proposed to the 
Operating Criteria to reflect the Grand 
Canyon Protection Act? Will 
Reclamation conduct National 
Environmental Policy Act compliance to 
the proposed changes? 

Response: See response to Comments 
No. 8, 10, 11, 12, and 15. 

Jerry Zimmerman—Colorado River 
Board of California: The Colorado River 
Board of California (Board) previously 
sent in a letter that stated that there is 
no need to change the Operating 
Criteria. The Operating Criteria need to 
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provide specificity on operations over a 
full range of water conditions. 
Specificity on shortage and surplus and 
on deliveries to the United States and 
Mexico is needed in the Operating 
Criteria. This specificity would help in 
the development of the Annual 
Operating Plan each year. The Board 
finds the proposed changes acceptable 
and that the current review needs to be 
completed soon. Substantive changes 
should be included in the next review. 
The Board will also be providing 
written comments. 

Response: See response to Comments 
No. 56 and 58. 

Final Decision: After a careful review 
of all comments received, and after 
formal consultation with the Governor’s 
representatives of the seven Basin 
States, tribal representatives, and 
interested parties and stakeholders, the 
Secretary of the Interior has made a 
number of limited modifications to the 
text of the Operating Criteria. However, 
in making those modifications, the 
Secretary found that in all other respects 
the Operating Criteria continue to meet 
the purpose and goals for which they 
were developed and the requirements of 
Section 602 of the 1968 Colorado River 
Basin Project Act. The Secretary 
believes that neither the structure, 
format, nor content of the Operating 
Criteria require significant revisions as a 
result of actual operating experience. 
The bases for the changes are: (1) 
Specific change in Federal law 
applicable to the Operating Criteria, (2) 
language in the current text of the 
Operating Criteria that is outdated, and 
(3) specific modifications to Article 
IV(b) of the Operating Criteria that 
reflect actual operating experience. 

Dated: March 21, 2005. 
Gale A. Norton, 
Secretary, Department of the Interior. 
[FR Doc. 05–6160 Filed 3–28–05; 8:45 am] 
BILLING CODE 4310–MN–P 

INTERNATIONAL TRADE 
COMMISSION 

[Inv. No. 337–TA–534] 

In the Matter of Certain Color 
Television Receivers and Color Display 
Monitors, and Components Thereof; 
Notice of Investigation 

AGENCY: U.S. International Trade 
Commission.
 
ACTION: Institution of investigation 

pursuant to 19 U.S.C. 1337. 


SUMMARY: Notice is hereby given that a 
complaint was filed with the U.S. 
International Trade Commission on 

February 24, 2005, under section 337 of 
the Tariff Act of 1930, as amended, 19 
U.S.C. 1337, on behalf of Thomson 
Licensing S.A. of Boulogne, France, and 
Thomson Licensing Inc. of Princeton, 
New Jersey. A letter supplementing the 
complaint was filed on March 18, 2005. 
The complaint, as supplemented, 
alleges violations of section 337 in the 
importation into the United States, the 
sale for importation, and the sale within 
the United States after importation of 
certain color television receivers and 
color display monitors, and components 
thereof, by reason of infringement of 
claims 1 and 3 of U.S. Patent No. 
4,836,651, claim 1 of U.S. Patent No. 
5,041,888, claims 1, 5, and 7 of U.S. 
Patent No. 5,153,754, claims 1, 3, 5, and 
6 of U.S. Patent No. 5,389,893, and 
claims 1 and 2 of U.S. Patent No. 
5,452,195. The complaint further alleges 
that an industry in the United States 
exists as required by subsection (a)(2) of 
section 337. 

The complainants request that the 
Commission institute an investigation 
and, after the investigation, issue a 
permanent exclusion order and 
permanent cease and desist orders. 
ADDRESSES: The complaint and 
supplement, except for any confidential 
information contained therein, are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) 
in the Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street, SW., Room 112, Washington, 
D.C. 20436, telephone 202–205–2000. 
Hearing impaired individuals are 
advised that information on this matter 
can be obtained by contacting the 
Commission’s TDD terminal on 202– 
205–1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202–205–2000. 
General information concerning the 
Commission may be obtained by 
accessing its Internet server (http:// 
www.usitc.gov). The public record for 
this investigation may be viewed on the 
Commission’s electronic docket (EDIS) 
at http://edis.usitc.gov. 
FOR FURTHER INFORMATION CONTACT: 
Steven R. Pedersen, Esq., Office of 
Unfair Import Investigations, U.S. 
International Trade Commission, 
telephone 202–205–2781. 

Authority: The authority for institution of 
this investigation is contained in section 337 
of the Tariff Act of 1930, as amended, and 
in section 210.10 of the Commission’s Rules 
of Practice and Procedure, 19 CFR 210.10 
(2004). 

Scope of Investigation: Having 
considered the complaint, the U.S. 

International Trade Commission, on 
March 18, 2005, ordered that— 

(1) Pursuant to subsection (b) of 
section 337 of the Tariff Act of 1930, as 
amended, an investigation be instituted 
to determine whether there is a 
violation of subsection (a)(1)(B) of 
section 337 in the importation into the 
United States, the sale for importation, 
or the sale within the United States after 
importation of certain color television 
receivers or color display monitors, or 
components thereof, by reason of 
infringement of claim 1 or 3 of U.S. 
Patent No. 4,836,651, claim 1 of U.S. 
Patent No. 5,041,888, claim 1, 5, or 7 of 
U.S. Patent No. 5,153,754, claim 1, 3, 5, 
or 6 of U.S. Patent No. 5,389,893, or 
claim 1 or 2 of U.S. Patent No. 
5,452,195, and whether an industry in 
the United States exists as required by 
subsection (a)(2) of section 337. 

(2) For the purpose of the 
investigation so instituted, the following 
are hereby named as parties upon which 
this notice of investigation shall be 
served: 

(a) The complainants are— 
Thomson Licensing S.A., 46 quai 

Alphonse Le Gallo, 92648 Boulogne, 
France. 

Thomson Licensing Inc., 2 
Independence Way, Princeton, NJ 

08540.
 
(b) The respondents are the following 

companies alleged to be in violation of 
section 337, and are the parties upon 
which the complaint is to be served: 
BenQ Corp., 157 Shan-Ying Rd., 

Gueishan, Taoyuan 333, Taiwan. 
BenQ Optronics (Suzhou) Co., Ltd., 169 

Zhujiang Rd., New District, Suzhou, 
Jiangsu, China 215011. 

BenQ America Corp., 53 Discovery, 
Irvine, California 92618. 

AU Optronics Corp., No. 1, Li-Hsin 
Road 2, Science-Based Industrial 
Park, Hsinchu 300, Taiwan. 
(c) Steven R. Pedersen, Esq., Office of 

Unfair Import Investigations, U.S. 
International Trade Commission, 500 E 
Street, SW., Suite 401, Washington, DC 
20436, who shall be the Commission 
investigative attorney, party to this 
investigation; and 

(3) For the investigation so instituted, 
the Honorable Robert L. Barton, Jr. is 
designated as the presiding 
administrative law judge. 

Responses to the complaint and the 
notice of investigation must be 
submitted by the named respondents in 
accordance with section 210.13 of the 
Commission’s Rules of Practice and 
Procedure, 19 CFR 210.13. Pursuant to 
19 CFR 201.16(d) and 210.13(a), such 
responses will be considered by the 
Commission if received no later than 20 
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THE SECRETARY OF THE INTERIOR

WASHINGTON

MAY 022005

Honorable Jon Huntsman, Jr.
Governor of Utah
Salt Lake City, Utah 84114

Dear Governor Huntsman:

In accordance with the 2005 Annual Operating Plan for Colorado River Reservoirs (2005 AOP),
transmitted to you by my letter ofNovember 19, 2004, the Department has conducted a mid-year
review to detennine if the runoff forecast warrants an adjustment to the release amount from
Lake Powell for the remainder of water year 2005. The Department has conducted public
meetings and sought recommendations from the seven Colorado River Basin States on this issue.

The Department has reviewed all of the infonnation presented during this review, and we bave
concluded that an adjustment to the release amount from Lake Powell during the next five
months is not warranted. In particular, we note that the current runoff forecast into Lake Powell
during the spring snowmelt season from April- July, 2005 is projected to be 106% ofaverage,
and that overall Colorado River system storage is approximately 10% better at this time than bad
been projected last fall wben the Department committed to undertake this mid-year review.
Moreover, if runoff in the Colorado River Basin remains at average levels, the contents of Lake
Mead and Lake Powell are projected to be approximately equal by September 2006. This
transmittal supplements the 2005 AOP and incorporates by reference the applicable provisions of
the Criteria for Coordinated Long-Range Operation of Colorado River Reservoirs (Operating
Criteria), and the 2005 AOP, including but not limited to, Article 11(5) of the Operating Criteria
and the section entitled "Disclaimer" at page 27 of the 2005 AOP.

In previous multi~year droughts in the Colorado River Basin we have seen individual years of
average or above-average flow. Therefore, it is premature to conclude from this one year of
average flow in the Upper Basin and above average flow in the Lower Basin that the drought in
the Colorado River Basin bas ended. With reduced system storage at this time, we remain very
concerned about the impacts ofdrought throughout the Basin. Accordingly, in upcoming
consultations on development of the 2006 AOP, scbeduled to begin in June of this year, the
Department will propose to include a provision that requires a mid-year review next April if the
Marcb 15, 2006 runoff forecast projects decreased storage in the Colorado River system. The
purpose of the review will be to determine ifan adjustment to the release amount from Lake
Powell for water year 2006 is warranted.

Appendix 34:  Annual Operating Plan (AOP) Mid-Year Review (2005)
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Honorable Jon Huntsman, Jr. 2

When developing annual operating plans for the Colorado River, including this and future mid
year reviews, the Department retains authority pursuant to applicable law and the Operating
Criteria to adjust releases from Glen Canyon Dam to amounts less than 8.23 million acre-feet per
year. This authority was recognized at the time the Department established the Operating
Criteria in 1970. Specifically, the Department transmitted the following statement to the
Governors of each of the Colorado River Basin States on June 9, 1970: ..... [T}he Operating
Criteria imposes no finn or fixed obligation that 8.23 million acre-feet be released each year
from Lake Powell. That quantity is stated as an "objectivc" of the Operating Criteria." At the
time the Department made this statement it had been considering a formal request by the Upper
Basin states to reduce the referenced Art. 1I release volume of8.23 million acre-feet. The
unambiguous statcment that the "Operating Criteria imposes no firm or fixed obligation that 8.23
million acre-feet be released each year from Lake Powell" reflects the contemporaneous position
of the Secretary of the Interior at the time of the adoption of the Operating Criteria. Like this
statement of Departmental position, the relevant provisions of Art. II of the Operating Criteria
remain unchanged since 1970.

Recent progress in the administration of the Colorado River has been achieved. in large part. due
to the close and productive working relationships among the Colorado River Basin states. While
we regret that the Basin states were unable to reach a consensus recommendation on operations
for the remaining five months of this water year, we appreciate the extensive and productive
efforts of the Governor's representatives to review and consider actions to address reduced
supplies in the Basin. We believe that these discussions have produced a deeper understanding
of the management challenges facing the Colorado River Basin and will facilitate our
development of additional tools to improve coordinated management of the reservoirs in the
Colorado River system.

The Department recognizes that it is preferable to develop strategies to address drought and other
water management challenges in processes other than annual operating plan consultation
meetings. In order to determine the most appropriate way to address these challenges, I am
directing Reclamation to convene a meeting of the Colorado River Management Work Group by
May 31, 2005. The purpose of the meeting will be to consult with the Colorado River Basin
States and the public on the most appropriate processes and mechanisms to address these
management challenges.

We do not underestimate the challenges we face in this effort. It has been well understood for
decades that there arc areas of substantial disagreement between the Upper and Lower Colorado
River Basin states on a number of fundamental issues regarding interpretation of the Colorado
River Compaci of 1922. For example, the opinions of the Upper and Lower Basins differ as to
the requirements under the Compact for contribution of water to meet the U.S.-Mexico Treaty of
1944. The Department intends to develop operational tools that can continue to assure
productive use of the Colorado River into the future, while avoiding unnecessary. protracted or
destabilizing litigation.

Appendix 34:  Annual Operating Plan (AOP) Mid-Year Review (2005)
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Honorable Jon Huntsman. Jr.

After this consultation, the Department intends to issue a notice through the Federal Register on
or before June 15, 2005 to begin work on these matters, At a minimum, we will adLlress the
following matters in our upcoming Federal Register notice: I) Development of Lowt:r Basin
Shortage Guidelines. and, 2) Development of Conjunctive Management Guidelines for Lake
Powell and Lake Mead. It is my expectation that. regardless of the particular process utilized.
the Department will complete these processes by December 2007.

rn the past five years we have seen many achievemt:nts on the Colorado River. However. rt:ccnt
years of drought. decreasing system storage and increasing demands for Colorado River water
supplies require that all users of Colorado River water adhere to the limitations established in
confonnancc with the "Lmv of the River," The importance of the Colorado River to thc
Southwestern United States for water supply, hydropower production, recreation, fish and
\vildlife habitat. and other benefits dictates that all parties must work together to tind creative
solutions that will consen'e reservoir storage and help to minimize the adverse effects of drought
in the Colorado River Basin,

J remain committed to working with all stakeholders to find solutions within the framework of
the La\\! of the River to ensure that the Department's management of the Colorado River
continues to respect and implement the applicable provisions of the Colorado River Compact.
the Mexican Water Treaty and other applicable law.

cc: Mr. D, Larry Anderson
Director
Utah Division of Water Resources
1636 West North Temple. Room 310
Salt Lake City. Utah g41 16

3
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Honorable Jon Huntsman, Jr.

Identical letters sent to:

Honorable Dave Freudenthal Honorable Bill Owens
Governor of Wyoming Governor of Colorado
Cheyenne, Wyoming 82002 Denver, Colorado 80203

cc: Mr. Patrick T. Tyrrell cc: Mr. Rod Kuharich
State Engi neer Director
State of Wyoming Colorado Water Conservation Board
Herschlcr Building, 4lh Floor East 1313 Sherman Street, Suite 721
Cheyenne, Wyoming 82002-0370 Denver, Colorado 80123

Honorable Kenny Guinn Honorable Bill Richardson
Governor of Nevada Governor of New Mexico
Carson City, Nevada 8970 I Santa Fe, New Mexico 87501

cc: Mr. George Caan cc: Mr. John D'Antonio
Director State Engineer
Colorado River Commission of Nevada P.O. Box 25102
555 East Washington Avenue, Stc. 3100 Santa Fe, New Mexico 87504-5102
Las Vegas, Nevada 89101-1048

Honorable Janet Napolitano Honorable Arnold Schwarzenegger
Governor of Arizona Governor of California
Phoenix, Arizona 85007 Sacramento, California 95814

ec: Mr. Herb Guenther cc: Mr. Gerald R. Zimmerman
Director Executive Director
Arizona Department of Water Resources Colorado River Board of California
500 N. Third Street 770 Fairmont Avenue, Suite 10
Phoenix, Arizona 85004 Glendale, California 91203-1035

4
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Honorable Jon Huntsman, Jr.

cc: Honorable Stephen L. Johnson Mr. Michael S. Hacskaylo
Administrator Administrator
Environmental Protection Agency Western Area Power Administration
40 I M Street, SW P.O. Box 281213
Washinf:,'1:on, D.C. 20460 Lakewood, Colorado 80228-8213

Mr. Arturo Duran Mr. L. Richard Bratton
Commissioner, United States Section Chairman
International Boundary and Water Upper Colorado River Commission
Commission P.O. Box 669

4171 North Mesa, Suite C-IOO Gunnison, Colorado 81230
EIPaso. Texas 79902-1441

Mr. Don Ostler Coloncl Richard G. Thompson
Executive Director District Engincer
Upper Colorado River Commission Corps of Engincers
355 South 400 East Los Angelis District
Salt Lake City, Utah 84111 915 Wilshire Blvd., Suite 980

Los Angelis. California 90017

Members of the Colorado River
Management Work Group

5
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Interim Guidelines for the
Operation of Lake Powell 

and Lake Mead

Record of Decision 
Colorado River Interim Guidelines for Lower Basin Shortages 

and the Coordinated Operations for Lake Powell and Lake Mead 
Final Environmental Impact Statement 

(November 2007) 

I.  Introduction 
The Colorado River Basin (Basin) is in the eighth year of drought – the worst eight year 
period in over a century of continuous recordkeeping. Reservoir elevations have 
declined over this period and the duration of this ongoing, historic drought is unknown.
This is the first long-term drought in the modern history of the Colorado River, 
although climate experts and scientists suggest droughts of this severity have occurred 
in the past and are likely to occur in the future.  The Colorado River provides water to 
two nations, and to users within seven western states.  With over 27 million people 
relying on the Colorado River for drinking water in the United States, and over 3.5 
million acres of farmland in production in the Basin, the Colorado River is the single 
most important natural resource in the Southwest.

The Secretary of the Interior (Secretary) has a unique role on the Colorado River – 
charged with management of a vast system of dams and reservoirs that have provided 
water for the development of the Southwest. 

Under these conditions, conflict over water is unsurprising and anticipated.  Declining 
reservoir levels in the Basin led to interstate and inter-basin tensions.  As the agency 
charged with management of the Colorado River, the Department of the Interior 
(Department) had not yet developed operational rules for the full range of operations at 
Lake Powell and Lake Mead because these types of low-reservoir conditions had simply 
not yet occurred. 

Against this background, at the direction of the Secretary, the Department initiated a 
public process in May of 2005 to develop additional operational guidelines and tools to 
meet the challenges of the drought in the Basin.  While water storage in the massive 
reservoirs afforded great protection against the drought, the Department set a goal to 
have detailed, objective operational tools in place by the end of 2007 in order to be 
ready to make informed operational decisions if the reservoirs continued to decline. 

During the public process, a unique and remarkable consensus emerged in the basin 
among stakeholders including the Governor’s representatives of the seven Colorado 
River Basin States (Basin States).  This consensus had a number of common themes: 
encourage conservation, plan for shortages, implement closer coordination of operations 
of Lake Powell and Lake Mead, preserve flexibility to deal with further challenges such 

ROD - Colorado River Interim Guidelines for 
Lower Basin Shortages and Coordinated 
Operations for Lake Powell and Lake Mead 

1
December 2007
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Interim Guidelines for the 
Operation of Lake Powell  
and Lake Mead 

December 2007 
2

ROD - Colorado River Interim Guidelines for
Lower Basin Shortages and Coordinated 

Operations for Lake Powell and Lake Mead

as climate change and deepening drought, implement operational rules for a long – but
not permanent – period in order to gain valuable operating experience, and continue to 
have the federal government facilitate – but not dictate – informed decision-making in 
the Basin. 

Today, this Record of Decision (ROD) constitutes the Department’s final decision after 
facilitating, analyzing, and considering public input over the past two and one-half 
years, during which the ongoing drought continued to focus nationwide attention on the 
Basin.  A broad range of considerations have been analyzed, involving water supply, 
environmental protection, hydropower production, and recreation – all benefits that 
flow from the management of the Colorado River. 

This document is  the ROD of the Department of the Interior, regarding the Preferred 
Alternative for Colorado River Interim Guidelines for Lower Basin Shortages and 
Coordinated Operations of Lake Powell and Lake Mead (Guidelines).  The Secretary is 
vested with the responsibility of managing the mainstream waters of the lower Colorado 
River pursuant to federal law.  This responsibility is carried out consistent with 
applicable federal law.   

The Bureau of Reclamation (Reclamation), the agency that is designated to act on the 
Secretary’s behalf with respect to these matters, is the lead federal agency for the 
purposes of the National Environmental Policy Act.  The Final Environmental Impact 
Statement – Colorado River Interim Guidelines for Lower Basin Shortages and 
Coordinated Operations for Lake Powell and Lake Mead, dated October 2007, (FES-
07-37) (Final EIS) was prepared pursuant to the National Environmental Policy Act of 
1969 (NEPA), as amended, the Council on Environmental Quality’s (CEQ) Regulations 
for Implementing the Procedural Provisions of NEPA (40 Code of Federal Regulations 
[CFR] Parts 1500 through 1508), Department of the Interior Policies, and 
Reclamation’s NEPA Handbook.  The Final EIS was filed with the Environmental 
Protection Agency (EPA) on October 26, 2007 and noticed by EPA (72 Fed. Reg. 
62229) and Reclamation (72 Fed. Reg. 62272) in the Federal Register on November 2, 
2007.

The Final EIS was prepared by Reclamation to address the formulation and evaluation 
of specific interim guidelines for shortage determinations and coordinated reservoir 
operations, and to identify the potential environmental effects of implementing such 
guidelines.  The Final EIS addresses the environmental issues associated with, and 
analyzes the environmental consequences of various alternatives for specific interim 
guidelines.  The alternatives addressed in the Final EIS are those Reclamation 
determined would meet the purpose of and need for the federal action and represented a 
broad range of the most reasonable alternatives. 

The Bureau of Indian Affairs (BIA), Fish and Wildlife Service (FWS), National Park 
Service (NPS), Western Area Power Administration (Western) and the United States 
Section of the International Boundary and Water Commission (USIBWC) are 
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cooperating agencies for purposes of assisting with the environmental analysis in the 
Final EIS.

The BIA has responsibility for the administration and management of lands held in trust 
by the United States for American Indians (Indian) and Indian tribes located within the 
Basin.  Developing forestlands, leasing assets on these lands, directing agricultural 
programs, protecting water and land rights, developing and maintaining infrastructure, 
and economic development are all part of the BIA’s responsibility.

FWS manages four national wildlife refuges along the Colorado River.  Among its 
many other key functions, the FWS administers and implements federal wildlife laws, 
protects endangered species, manages migratory birds, restores nationally significant 
fisheries, conserves and restores wildlife habitat such as wetlands, and assists foreign 
governments with international conservation efforts.  

The NPS administers areas of national significance along the Colorado River, including 
Glen Canyon National Recreation Area, Grand Canyon National Park, and Lake Mead 
National Recreation Area.  The NPS conserves natural and cultural resources and 
administers visitor use, and also grants and administers concessions for the operation of 
marinas and other recreation facilities at Lake Powell and Lake Mead, as well as 
concessions’ operations along the Colorado River between Glen Canyon Dam and Lake 
Mead.

Western markets and transmits power generated from the various hydropower plants 
located within the Basin operated by Reclamation.  Western customers include 
municipalities, cooperatives, public utility and irrigation districts, federal and state 
agencies, investor-owned utilities, and Indian tribes located throughout the Basin.

The USIBWC is the United States component of a bi-national organization responsible 
for administration of the provisions of the February 3, 1944 Treaty between the United 
States and Mexico Relating to the Utilization of the Waters of the Colorado and Tijuana 
Rivers and of the Rio Grande (1944 Treaty), which includes the Colorado River waters 
allotted to Mexico, protection of lands along the Colorado River from floods by levee 
and floodway construction projects, resolution of international boundary water 
sanitation and other water quality problems, and preservation of the Colorado River as 
the international boundary.  The International Boundary and Water Commission 
(IBWC) consists of the United States Section and the Mexican Section, which have 
their headquarters in the adjoining cities of El Paso, Texas and Ciudad Juarez, 
Chihuahua, respectively. 

II.  Decision 
The recommendation is the approval of the following federal action: the adoption of 
specific interim guidelines for Lower Basin shortages and coordinated operations of 
Lake Powell and Lake Mead, as provided below in Section XI.  These interim 
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Guidelines are based upon the Preferred Alternative analyzed in the Final EIS, and 
include several operational refinements as a result of public input, described below in 
Section VII.  The interim Guidelines would be used each year by the Department in 
implementing the Criteria for Coordinated Long-Range Operation of Colorado River 
Reservoirs Pursuant to the Colorado River Basin Project Act of September 30, 1968 
(Long-Range Operating Criteria or Operating Criteria or LROC), through issuance of 
the Annual Operating Plan for Colorado River Reservoirs (AOP).  The Guidelines 
would remain in effect for determinations to be made through 2025 regarding water 
supply and reservoir operating decisions through 2026, as provided below in Section 8 
of the Guidelines.  

The Preferred Alternative proposes:

� discrete levels of shortage volumes associated with Lake Mead elevations to 
conserve reservoir storage and provide water users and managers in the Lower 
Basin with greater certainty to know when, and by how much, water deliveries 
will be reduced in drought and other low reservoir conditions;  

� a coordinated operation of Lake Powell and Lake Mead determined by specified 
reservoir conditions that would minimize shortages in the Lower Basin and 
avoid the risk of curtailments in the Upper Basin;  

� a mechanism to encourage and account for augmentation and conservation of 
water supplies, referred to as Intentionally Created Surplus (ICS), that would 
minimize the likelihood and severity of potential future shortages; and

� the modification and extension of the Interim Surplus Guidelines (66 Fed. Reg. 
7772, Jan 25, 2001) (ISG) through 2026. 

III.  Background 
The Secretary, acting through Reclamation, is responsible for water management 
throughout the western United States.  Reclamation’s authority is limited throughout the 
west by the limiting provisions of Reclamation law, beginning with the Reclamation 
Act of 1902.

The Secretary also has a broader and unique legal role as he manages the lower 
Colorado River system in accordance with federal law, including the Boulder Canyon 
Project Act of 1928, the 1963 Decision of the U.S. Supreme Court in Arizona v. 
California, the 2006 Consolidated Decree of the U.S. Supreme Court in Arizona v. 
California (Consolidated Decree), the Colorado River Basin Project Act of 1968 
(CRBPA), the LROC, and the Grand Canyon Protection Act of 1992, and other 
applicable provisions of federal law.  Within this legal framework, the Secretary makes 
annual determinations regarding the availability of water from Lake Mead by 
considering various factors, including the amount of water in system storage and 
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predictions for natural runoff.  The CRBPA directed the Secretary to propose and adopt 
criteria: “In order to comply with and carry out the provisions of the Colorado River 
Compact, the Upper Colorado River Basin Compact, and the Mexican Water Treaty, … 
for the coordinated long-range operation of the reservoir constructed and operated under 
the authority of the Colorado River Storage Project Act, the Boulder Canyon Project 
Act, and the Boulder Canyon Project Adjustment Act.”   

Pursuant to the CRBPA, the narrative provisions of LROC are utilized by the Secretary, 
on an annual basis, to make determinations with respect to the projected plan of 
operations of the storage reservoirs in the Basin.  The AOP is prepared by Reclamation, 
acting on behalf of the Secretary, in consultation with representatives of the Basin 
States and other parties, as required by federal law.  In the AOP, with respect to 
operations of Hoover Dam, the Secretary is required to determine when Normal, 
Surplus, or Shortage conditions occur in the lower Colorado River, based on various 
factors including storage and hydrologic conditions in the Basin.

As described in the Final EIS: 

� A “Normal Condition” exists when the Secretary determines that sufficient 
mainstream water is available to satisfy 7.5 million acre-feet (maf) of annual 
consumptive use in the Lower Division states (Arizona, California, and 
Nevada).  If a state will not use all of its apportioned water for the year, the 
Secretary may allow other states of the Lower Division to use the unused 
apportionment, provided that the use is authorized by a water delivery contract 
with the Secretary.

� A “Surplus Condition” exists when the Secretary determines that sufficient 
mainstream water is available for release to satisfy consumptive use in the 
Lower Division states in excess of 7.5 maf annually.  The water available for 
excess consumptive use is surplus and is distributed for use in Arizona, 
California, and Nevada pursuant to the terms and conditions provided in the 
ISG.  The current provisions of the ISG are scheduled to terminate in 2016.  In 
general terms, the ISG link the availability of surplus water to the elevation of 
Lake Mead. When Lake Mead is full and Reclamation is making flood control 
releases, surplus supplies are unlimited.  As Lake Mead’s elevation drops, 
surplus water amounts are reduced, and ultimately eliminated.  The ISG also 
link surplus availability to continued progress by California in reducing its 
agricultural use of water to benchmarks established in the ISG.  If a state does 
not use all of its apportioned water for the year, the Secretary may allow other 
Lower Division states to use the unused apportionment, provided that the use is 
authorized by a water delivery contract with the Secretary.  

� A “Shortage Condition” exists when the Secretary determines that insufficient 
mainstream water is available to satisfy 7.5 maf of annual consumptive use in 
the Lower Division states.  To date, the Secretary has never made such a 
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determination, as flow in the Colorado River has been sufficient to meet Normal 
or Surplus delivery amounts.  When making a shortage determination, the 
Secretary must consult with various parties as set forth in the Consolidated 
Decree and consider all relevant factors as specified in the LROC, including 
1944 Treaty obligations, the priorities set forth in the Consolidated Decree, and 
the reasonable consumptive use requirements of mainstream water users in the 
Lower Division states.  If a state does not use all of its apportioned water for the 
year, the Secretary may allow other Lower Division states to use the unused 
apportionment, provided that the use is authorized by a water delivery contract 
with the Secretary. 

As discussed above, during the period from 2000 to 2007, the Colorado River has 
experienced the worst drought conditions in approximately one hundred years of 
recorded history.  This drought in the Basin has reduced Colorado River system storage, 
while demands for Colorado River water supplies have continued to increase.  From 
October 1, 1999 through September 30, 2007, storage in Colorado River reservoirs fell 
from 55.8 maf (approximately 94 percent of capacity) to 32.1 maf (approximately 54 
percent of capacity), and was as low as 29.7 maf (approximately 52 percent of capacity) 
in 2004.  This drought was the first sustained drought experienced in the Basin at a time 
when all major storage facilities were in place, and when use by the Lower Division 
states met or exceeded the annual “normal” apportionment of 7.5 maf pursuant to 
Article II(B)(1) of the Consolidated Decree.  

Currently, the Department does not have specific operational guidelines in place to 
address the operations of Lake Powell and Lake Mead during drought and low reservoir 
conditions.  To date, storage of water and flows in the Colorado River have been 
sufficient so that it has not been necessary to reduce Lake Mead annual releases below 
7.5 maf; that is, the Secretary has never reduced deliveries by declaring a “shortage” on 
the lower Colorado River.  Without operational guidelines in place, however, water 
users in the Lower Division states who rely on Colorado River water are not currently 
able to identify particular reservoir conditions under which the Secretary would reduce 
the annual amount of water available for consumptive use from Lake Mead to the 
Lower Division states below 7.5 maf.  Nor are these water users able to identify the 
frequency or magnitude of any potential future annual reductions in their water 
deliveries. 

Accordingly, the Secretary, acting through Reclamation, proposes adoption of specific 
Colorado River Lower Basin shortage guidelines and coordinated reservoir 
management strategies to address operations of Lake Powell and Lake Mead, 
particularly under drought and low reservoir conditions.  These Guidelines are found at 
Section XI of this ROD.  This action is proposed in order to provide a greater degree of 
certainty to United States Colorado River water users and managers of the Basin by 
providing detailed, and objective guidelines for the operations of Lake Powell and Lake 
Mead, thereby allowing water users in the Lower Basin to know when, and by how 
much, water deliveries will be reduced in drought and other low reservoir conditions.  
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The Secretary has also determined the desirability of developing additional operational 
guidelines that will provide for releases greater than or less than 8.23 maf from Lake 
Powell.  To further enhance this coordinated reservoir approach, the Secretary has 
determined a need for guidelines that provide water users in the Lower Division states 
the opportunity to conserve and take delivery of water in and from Lake Mead for the 
purposes of enhancing existing water supplies, particularly under low reservoir 
conditions.  In addition, the Secretary has determined the need to modify and extend the 
ISG to coincide with the duration of the proposed new Guidelines.  This will provide an 
integrated approach for reservoir management and more predictability for future Lower 
Division water supplies. 

IV.  Alternatives Considered 
The purpose of the proposed federal action is to:

� improve Reclamation’s management of the Colorado River by considering 
trade-offs between the frequency and magnitude of reductions of water 
deliveries, and considering the effects on water storage in Lake Powell and Lake 
Mead, and on water supply, power production, recreation, and other 
environmental resources;  

� provide mainstream United States users of Colorado River water, particularly 
those in the Lower Division states, a greater degree of predictability with respect 
to the amount of annual water deliveries in future years, particularly under 
drought and low reservoir conditions; and

� provide additional mechanisms for the storage and delivery of water supplies in 
Lake Mead to increase the flexibility of meeting water use needs from Lake 
Mead, particularly under drought and low reservoir conditions.

This proposed federal action considers four operational elements that collectively are 
designed to address the purpose and need for the proposed federal action.  The interim 
Guidelines would be used by the Secretary to: 

� determine those circumstances under which the Secretary would reduce the 
annual amount of water available for consumptive use from Lake Mead to the 
Colorado River Lower Division states below 7.5 maf (a ‘‘Shortage’’) pursuant 
to Article II(B)(3) of the Consolidated Decree; 

� define the coordinated operation of Lake Powell and Lake Mead to provide 
improved operation of these two reservoirs, particularly under low reservoir 
conditions;

� allow for the storage and delivery, pursuant to applicable federal law, of 
conserved Colorado River system and non-system water in Lake Mead to 
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increase the flexibility of meeting water use needs from Lake Mead, particularly 
under drought and low reservoir conditions; and  

� determine those conditions under which the Secretary may declare the 
availability of surplus water for use within the Lower Division states.  The 
proposed federal action would modify the substance of the existing ISG and the 
term of the ISG from 2016 through 2026. 

Six alternatives are considered and analyzed in the Final EIS.  The alternatives consist 
of a No Action Alternative and five action alternatives.  The five action alternatives are: 
Basin States Alternative, Conservation Before Shortage Alternative, Water Supply 
Alternative, Reservoir Storage Alternative, and the Preferred Alternative.  The action 
alternatives reflect input from Reclamation staff, the cooperating agencies, stakeholders, 
and other interested parties.

Reclamation received two written proposals for alternatives that met the purpose and  
need of the proposed federal action, one from the Basin States and another from a 
consortium of environmental non-governmental organizations (NGO).  These proposals 
were used by Reclamation to formulate two of the alternatives considered and analyzed 
in the Final EIS (Basin States Alternative and Conservation Before Shortage 
Alternative).  A third alternative (Water Supply Alternative) was developed by 
Reclamation, and a fourth alternative (Reservoir Storage Alternative) was developed by 
Reclamation in coordination with the NPS and Western.  The No Action Alternative 
and the action alternatives analyzed in the Draft EIS were posted on Reclamation’s 
project website (http://www.usbr.gov/lc/region/programs/strategies.html) on June 30, 
2006.

A fifth alternative, the Preferred Alternative, was developed (and included in the Final 
EIS) after consideration of the comments received on the Draft EIS and further analysis.
The Preferred Alternative was posted on Reclamation’s project website on June 15, 
2007 and is composed of operational elements from the action alternatives identified 
and analyzed in the Draft EIS.  

The Preferred Alternative is the most reasonable and feasible alternative; all 
environmental effects of this alternative, as well as the No Action Alternative and the 
remaining four action alternatives have been fully analyzed in the Final EIS.  The 
identified environmental effects of the Preferred Alternative are well within the range of 
anticipated effects of the alternatives presented in the Draft EIS and do not affect the 
environment in a manner not already considered in the Draft EIS.

Reclamation identified the Preferred Alternative and the Conservation Before Shortage 
Alternative as the environmentally preferred alternatives, as provided in 50 CFR 
1505.2.  The combination of the ICS mechanism and the coordinated operations 
between Lake Powell and Lake Mead maintains and enhances water supply and 
environmental benefits at both reservoirs.  In addition, these alternatives strike an 
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appropriate balance between the storage of water for future deliveries and the lack of 
disruption of near-term water deliveries. 

Reclamation selected from among the four key operational elements disclosed in the 
Draft EIS to formulate the Preferred Alternative.  Reclamation has determined that the 
four operational elements selected under this alternative best meet all aspects of the 
purpose and need of the proposed federal action.

A. No Action Alternative 
The No Action Alternative represents a projection of future conditions that could 
occur during the life of the proposed federal action without an action alternative 
being implemented.  It provides a baseline for comparison of each of the action 
alternatives.  

Pursuant to LROC, the Secretary makes a number of determinations at the 
beginning of each operating year through the development and execution of the 
AOP, including the water supply available to users in the Lower Basin and the 
annual release from Lake Powell.  However, the LROC currently does not include 
specific guidelines for such determinations.  Furthermore, there is no actual 
operating experience under low reservoir conditions, i.e., there has never been a 
shortage determination in the Lower Basin.  Therefore, in the absence of specific 
guidelines, the outcome of the annual determination in any particular year in the 
future cannot be precisely known.  However, a reasonable representation of future 
conditions under the No Action Alternative is needed for comparison to each action 
alternative.  The modeling assumptions used for this representation are consistent 
with the assumptions used in previous environmental compliance documents for the 
ISG, the Colorado River Water Delivery Agreement, and the Lower Colorado River 
Multi-Species Conservation Program (LCR MSCP).  However, the assumptions 
used in the No Action Alternative are not intended to limit or predetermine these 
decisions in any future AOP determination. 

B. Basin States Alternative 
The Basin States Alternative was developed by the Basin States and proposes a 
coordinated operation of Lake Powell and Lake Mead that would minimize 
shortages in the Lower Basin and avoid risk of curtailments of Colorado River water 
use in the Upper Basin.  This alternative includes shortages to conserve reservoir 
storage; coordinated operations of Lake Powell and Lake Mead determined by 
specified reservoir conditions; a mechanism for the creation, accounting, and 
delivery of conserved system and non-system water (ICS); and a modification and 
extension of the ISG through 2026.
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C. Conservation Before Shortage Alternative 
The Conservation Before Shortage Alternative was developed by a consortium of 
environmental NGOs, and includes voluntary, compensated reductions (shortages) 
in water use to minimize involuntary shortages in the Lower Basin and to avoid risk 
of curtailments of Colorado River water use in the Upper Basin.  This alternative 
includes voluntary shortages prior to involuntary shortages; coordinated operations 
of Lake Powell and Lake Mead determined by specified reservoir conditions; an 
expanded ICS mechanism for the creation, accounting, and delivery of conserved 
system and non-system water, including water for environmental uses; and 
modification and extension of the ISG through 2026.  There are two aspects of the 
Conservation Before Shortage proposal that are unique to the Conservation Before 
Shortage Alternative: a funding mechanism for the voluntary conservation program, 
and a recommendation that a portion of the conserved water be used to benefit the 
environment.  However, as noted in the Final EIS, the viability of the Conservation 
Before Shortage program funding proposal is not known at this time.  The 
Department currently does not have the authority to implement all facets of this 
proposal and additional legislation would be necessary to gain such authority. 

D. Water Supply Alternative 
The Water Supply Alternative maximizes water deliveries at the expense of 
retaining water in storage in the reservoirs for future use.  This alternative would 
reduce water deliveries only when insufficient water to meet entitlements is 
available in Lake Mead.  When reservoir elevations are relatively low, Lake Powell 
and Lake Mead would share water (“balance contents”).  This alternative does not 
include a mechanism for the creation, accounting, and delivery of conserved system 
and non-system water in Lake Mead.  The existing ISG would be extended through 
2026.

E. Reservoir Storage Alternative 
The Reservoir Storage Alternative was developed in coordination with the 
cooperating agencies and other stakeholders, primarily Western and the NPS.  This 
alternative would keep more water in storage in Lake Powell and Lake Mead by 
reducing water deliveries and by increasing shortages to retain more water in 
storage and thereby, benefit power and recreational interests.  This alternative 
includes larger, more frequent shortages that serve to conserve reservoir storage; 
coordinated operations of Lake Powell and Lake Mead determined by specified 
reservoir conditions (more water would be held in Lake Powell than under the Basin 
States Alternative); and an expanded mechanism for the creation, accounting, and 
delivery of conserved system and non-system water in Lake Mead.  The existing 
ISG would be terminated after 2007.  
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F. Preferred Alternative 
The Preferred Alternative incorporates operational elements identified in the Basin 
States and Conservation Before Shortage alternatives.  This alternative includes 
shortages to conserve reservoir storage and a coordinated operation of Lake Powell 
and Lake Mead determined by specified reservoir conditions that would minimize 
shortages in the Lower Basin and avoid risk of curtailments of use in the Upper 
Basin; and also adopts the ICS mechanism for promoting water conservation in the 
Lower Basin.  It is anticipated that the maximum cumulative amount of ICS would 
be 2.1 maf pursuant to Section XI.D. of this ROD; however, the potential effects of 
a maximum cumulative amount of ICS of up to 4.2 maf have been analyzed in the 
Final EIS.  This alternative also includes modification and extension of the ISG 
through 2026.1

V. Basis for Decision 

In 2005, tensions among the Basin States brought the basin closer to multi-state and 
inter-basin litigation than perhaps any time since the adoption of the Compact.  On May 
2, 2005, in a decision of the Secretary, the Department outlined a number of 
fundamental considerations that would guide the NEPA process that concludes with the 
adoption of this ROD.  These considerations include:

� concern regarding the impacts of drought throughout the Colorado River Basin;  

� a recognition of the recent history of close and productive working relationships 
among the Basin States; 

� a belief that discussions among the states could facilitate the development of 
additional tools to improve coordinated operation of Colorado River reservoirs; 

1 It is anticipated that elements of the decision adopted by this ROD will be implemented through a 
number of agreements.  The following agreements are anticipated to be executed at or about the time of 
issuance of this ROD:  

� Delivery Agreement between the United States and Imperial Irrigation District (IID) 
� Delivery Agreement between the United States and The Metropolitan Water District of Southern 

California (MWD) 
� Delivery Agreement between the United States, Southern Nevada Water Authority (SNWA) and the 

Colorado River Commission of Nevada (CRCN) 
� Funding and Construction of the Lower Colorado River Drop 2 Storage Reservoir Project Agreement 

among the United States, SNWA, and CRCN  
� Lower Colorado River Basin Intentionally Created Surplus Forbearance Agreement among the Arizona 

Department of Water Resources, the Southern Nevada Water Authority, CRCN, the Palo Verde 
Irrigation District (PVID), IID, Coachella Valley Water District (CVWD), MWD, and the City of 
Needles

� California Agreement for the Creation and Delivery of Extraordinary Conservation Intentionally 
Created Surplus among the PVID, IID, CVWD, MWD and the City of Needles 
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� a preference that operational strategies not be developed in the AOP setting, 
which is used by the Department to annually implement operational strategies 
that are developed through separate, public processes; 

� an intention to develop operational tools that would avoid unnecessary, 
protracted or destabilizing litigation; and  

� a commitment to continue to consult with and work with all stakeholders in the 
Basin.

In light of the severity of the drought, the Department announced its intention to 
complete the development of drought and low-reservoir operational tools by December 
2007, and to do so through an open, public process.  In closing, the Secretary expressed 
the opinion that “all parties must work together to find creative solutions that will 
conserve reservoir storage and help to minimize the adverse effects of drought in the 
Colorado River Basin.”

The fundamental basis for this decision is that each of the above foundational 
considerations have been honored and achieved through the development of a 
consensus seven-state recommendation that has been incorporated, as appropriate, into 
the Preferred Alternative adopted herein today. 

The Department selected the Preferred Alternative based on the Department’s 
determination that it best meets all aspects of the purpose and need for the federal 
action, including: the need to remain in place for the extended period of the interim 
Guidelines; the desirability of the alternative based on the facilitated consensus 
recommendation from the Basin States; the likely durability of the mechanisms adopted 
in the Preferred Alternative in light of the extraordinary efforts that the Basin States and 
water users have undertaken to develop implementing agreements that will facilitate the 
water management tools (shortage sharing, forbearance, and conservation efforts) 
identified in the Preferred Alternative; and the range of elements in the alternative that 
will enhance the Secretary’s ability to manage the Colorado River reservoirs in a 
manner that recognizes the inherent tradeoffs between water delivery and water storage.

Importantly for the long-term stable management of the Colorado River, adoption of 
this decision activates a legal agreement among the Basin States that contains a 
critically important provision: the Basin States have agreed to mandatory consultation 
provisions to address future controversies on the Colorado River through consultation 
and negotiation, as a requirement, before resorting to litigation.  With respect to the 
various interests, positions and views of each of the seven Basin States, this provision 
adds an important new element to the modern evolution of the legal framework for the 
prudent management of the Colorado River. 

In recent years, in a number of settings, and facing a broad range of water management 
challenges, the Department has highlighted the important role of the Basin States in the 
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statutory framework for administration of Basin entitlements and the significance that a 
seven-state consensus represents.  Multi-state consensus is a rare and unique 
achievement that should continue to be recognized and facilitated. 

With respect to the information within the scope of the proposed action, Reclamation 
concluded that the Preferred Alternative is a reasonable alternative and fully analyzed 
the environmental effects of this alternative in the Final EIS.  The identified 
environmental effects of the Preferred Alternative are well within the range of 
anticipated effects of the alternatives presented in the Draft EIS and do not affect the 
environment in a manner not already considered in the Draft EIS.  Thus, based on all 
available information, this alternative is the most reasonable, feasible, implementable, 
and durable alternative. 

Drought is not limited to the Southwest, nor are interstate tensions over water 
management.  As a final basis for this decision, the Department believes that a model 
for interstate cooperation can be found in the elements of the Preferred Alternative 
adopted today.  

VI. Public Response to the Final Environmental Impact 
 Statement 
Following the Federal Register Notice of Availability of the Final EIS on November 2, 
2007, and as of 8:00 PM (EST), Tuesday, December 11, 2007, Reclamation received six 
comment letters on the Final EIS and the updated draft Interim Operational Guidelines 
for Lake Powell and Lake Mead posted November 16, 2007 on Reclamation’s project 
website.  After appropriate consideration, the Department concludes that the comments 
received do not identify or raise any significant issues that would require supplementing 
the Final EIS.  The major issues noted in the comment letters are summarized below: 

The Basin States submitted a letter expressing their appreciation to Reclamation and 
Department staff for their diligence in working with the Basin States and others in 
developing the draft Guidelines for Lake Powell and Lake Mead; and they further stated 
that the adoption of the Guidelines “represent a significant and historic milestone, 
reflecting the continuation of the consultative approach to river management between 
the federal government and affected states on the Colorado River.”

The San Diego County Water Authority submitted a comment letter fully supporting the 
statements in the Basin States’ letter to the Secretary on the Final EIS.  The Authority 
also noted their concern that the proposed implementation of Guidelines, specifically 
ICS, should not inadvertently conflict with the implementation of certain terms of 
October 10, 2003 Allocation Agreement.  The Department agrees that the creation, 
release, or delivery of ICS or the declaration of an ICS Surplus Condition in a calendar 
year shall not constitute a determination by the Secretary of the existence of surplus 
Colorado River water in that calendar year for the purposes of Section 9.2.2 of the 
Allocation Agreement Among the United States of America, The Metropolitan Water 
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District of Southern California, Coachella Valley Water District, Imperial Irrigation 
District, San Diego County Water Authority, the La Jolla, Pala, Pauma, Rincon and San 
Pasqual Bands of Mission Indians, the San Luis Rey River Indian Water Authority, the 
City of Escondido and Vista Irrigation District, dated October 10, 2003.  This 
understanding has also been expressly stated in the proposed Delivery Agreements for 
IID and MWD (Section V of this ROD). 

The EPA submitted a comment letter noting it had no objections to the proposed project 
and some of the details of the Final EIS pertinent to their views.  Further, EPA 
encouraged Reclamation to “play an active role in facilitating comprehensive water 
management among all water sectors in the Basin.”  Reclamation intends to continue to 
pursue its mission in the 17 western states, and in particular on the Colorado River, to 
assist in meeting the increasing water demands of the West while protecting the 
environment and the public's investment in these structures.  Reclamation places great 
emphasis on fulfilling its water delivery obligations, water conservation, water 
recycling and reuse, and developing partnerships with our customers, states, and Native 
American Tribes, and in finding ways to bring together the variety of interests to 
address the competing needs for our limited water resources. 

The Colorado River Board of California submitted comments on behalf of its member 
agencies on the updated draft Guidelines.  The majority of the comments were editorial 
and to the extent the individual comments improved the clarity of the Guidelines they 
were incorporated into the Guidelines found in Section XI of this ROD. 

A comment letter dated November 12, 2007, was received from a single member of the 
public and noted his concern that the terms of the Biological Opinion (BO) should be 
met and that impacts due to climate change on “listed fish and birds” are addressed.  
FWS issued the BO on the Preferred Alternative described in this ROD on December 
12, 2007.  Reclamation has agreed to implement Conservation measures to benefit the 
listed species addressed in the BO and comply with the terms and conditions of the 
incidental take statement in the BO.  Acknowledging the potential for impacts due to 
climate change and increased hydrologic variability, the Secretary proposes that the 
Guidelines be interim in duration and extend through 2026, providing the opportunity to 
gain valuable operating experience for the management of Lake Powell and Lake Mead, 
particularly for low reservoir conditions, and improve the basis for making additional 
future operational decisions, whether during the Interim Period (Section 8 of the 
Guidelines) or thereafter.  In addition, the Preferred Alternative has been crafted to 
include operational elements that would respond if potential impacts of climate change 
and increased hydrologic variability are realized.  In particular, the Preferred Alternative 
includes a coordinated operation element that allows for the adjustment of Lake 
Powell’s release to respond to low reservoir storage conditions in Lake Powell or Lake 
Mead as described in Section 2.7 and Section 2.3 in the Final EIS.  In addition, the 
Preferred Alternative will enhance conservation opportunities in the Lower Basin and 
the retention of water in Lake Mead through adoption of the ICS mechanism.  Finally, 
the Preferred Alternative includes a shortage strategy at Lake Mead that would result in 
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additional shortages being considered, after appropriate consultation, if Lake Mead 
elevations drop below 1,025 feet mean sea level (msl).  

The Defenders of Wildlife submitted a comment letter dated December 11, 2007, on 
behalf of their organization, the National Wildlife Federation, the Pacific Institute, and 
the Sierra Club regarding the updated draft Guidelines.  The comments are limited to 
information that was published in Appendix S of the Final EIS dated November 2, 
2007.  The letter offers a number of clarifying comments, raises concerns regarding the 
appropriate mechanisms for consultation between federal and non-federal parties, and 
raises detailed comments regarding the implementation of the ICS and Developed 
Shortage Supply (DSS) components of the Guidelines.  Reclamation thoroughly 
reviewed the comments submitted and concluded that no changes to the Guidelines 
were necessary.  With respect to the issues regarding consultation, Reclamation will 
continue to meet all legal obligations for appropriate consultation with non-federal 
parties and believes that the commitments for continued consultation with the Basin 
States can be implemented in a manner consistent with the provisions of applicable 
federal law.  Moreover, Reclamation believes that some of the concerns identified in 
this comment letter have been addressed by Section 7.D of the updated draft Guidelines 
posted on December 10, 2007, which provides that the Lower Colorado Regional 
Director will establish procedures for the implementation of ICS and DSS after issuance 
of this ROD.  Reclamation will continue to work closely with all stakeholders in the 
development of ICS and DSS procedures and in the implementation and administration 
of the Guidelines. 

VII. Refinement of Operational Guidelines for the Preferred 
Alternative in Response to Public Comments 

Hydrologic modeling of the Colorado River system was used to determine the potential 
hydrologic effects of each of the alternatives and also provided the basis for analyzing 
the potential effects on other environmental resources (such as recreation, biology, and 
energy, etc.).  Nearly all modeling assumptions were common to each alternative; only 
the assumptions specific to each alternative were different.  This approach allowed a 
relative comparison of the potential effects of each alternative compared to the No 
Action Alternative and lead to the identification of the Preferred Alternative. 

Historically, the determination of the annual release volume for Lake Powell could 
change on a monthly basis throughout the water year.  This approach afforded great 
flexibility to respond to changing monthly runoff forecasts yet was practical to 
implement since there were effectively only two operational tiers (a minimum objective 
release of 8.23 maf per year or releases greater due to equalization or spill avoidance).
The annual release volume for Lake Mead, however, was essentially determined on an 
annual basis primarily to provide a greater degree of certainty to water users with 
respect to the water supply in the Lower Basin.  The modeled operation of Lake Powell 
and Lake Mead for all alternatives in the Final EIS was consistent with this past 
operational experience and provided a valid basis for comparison.  
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However, given the more complicated proposed operation for Lake Powell under all of 
the action alternatives, Reclamation conducted additional investigations and 
subsequently refined the operational guidelines to include a combined monthly/annual 
methodology to determine the annual release volume for Lake Powell.  This 
methodology consists of a January 1 determination of the release volume with 
appropriate April adjustments to those volumes, and providing the necessary flexibility 
to respond to changing inflow forecasts while ensuring that the operation does not result 
in excessive changes in monthly releases from Lake Powell.  

In addition, comments were also received in both written and oral form from 
representatives of the Basin States with respect to the modeling assumptions used for 
the Basin States Alternative and the Preferred Alternative, reflected in Appendix S of 
the Final EIS.  Specifically, the comments were in regard to the coordinated operation 
of Lake Powell and Lake Mead when Lake Powell is relatively high and operating near 
or in the equalization tier.  A concern was identified where the proposed operation 
might not respond effectively when Lake Powell is relatively high, Lake Mead is 
relatively low, and a reasonably high inflow forecast occurs.  Reclamation conducted 
additional investigations to identify approaches to ensure some additional water is 
released from Lake Powell when this situation arises.   

Reclamation refined the proposed operational guidelines to incorporate these changes 
(contained in Section 6, 7, and 8 of the Guidelines) and published those refinements on 
the project website on November 16, 2007.  An evaluation concluded that these 
refinements to the proposed Guidelines would not result in substantial changes with 
regard to the environmental effects and fall within the impacts already analyzed in the 
Final EIS. 

VIII. Environmental Impacts and Implementation of 
Environmental Commitments 

Hydrologic modeling of the Colorado River system was conducted to determine the 
potential hydrologic effects of the alternatives.  Modeling provided projections of 
potential future Colorado River system conditions (i.e., reservoir elevations, reservoir 
releases, river flows) for comparison of those conditions under the No Action 
Alternative to conditions under each action alternative.  Due to the uncertainty with 
regard to future inflows into the system, multiple simulations were performed in order 
to quantify the uncertainties of future conditions and as such, the modeling results are 
typically expressed in probabilistic terms.  

Hydrologic modeling also provided the basis for the analysis of the potential effects of 
each alternative on other environmental resources.  The Final EIS evaluated 14 resource 
areas:  hydrologic resources (including reservoir storage and releases, groundwater, and 
water deliveries), water quality, air quality, visual resources, biological resources 
(including vegetation and wildlife and special status species), cultural resources, Indian 
trust assets, electrical power resources, recreation (including shoreline facilities, boating 
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and navigation, and sport fish populations), transportation, socioeconomics (including 
employment, income and tax revenue, municipal and industrial water users, and 
recreation economics), environmental justice, indirect effects of the ICS mechanism, 
and climate change considerations.  The potential effects to specific resources were 
identified and analyzed for each action alternative and compared to the potential effects 
to that resource under the No Action Alternative.  These comparisons are typically 
expressed in terms of the relative differences in probabilities between the No Action 
Alternative and the action alternatives. 

Based on the analyses in the EIS, Reclamation determined that specific measures to 
avoid or mitigate environmental harm were not required, with the exception of 
conservation measures for listed species as noted below.  For other resource areas, the 
impacts of the Preferred Alternative were well within the range of the alternatives 
considered, and generally improved conditions compared to the No Action Alternative.  
For a few resource areas, the Preferred Alternative resulted in minor negative impacts 
compared to the No Action Alternative, and measures to avoid such impacts were 
determined to be unnecessary or not feasible. 

A.  Lower Colorado River Multi-Species Conservation Plan

It is important to note that Reclamation is already undertaking significant 
environmental mitigation measures on the Colorado River, including the LCR 
MSCP from Lake Mead to the Southerly International Boundary (SIB) with Mexico, 
and implementation of activities pursuant to the 1996 Glen Canyon Dam ROD for 
the reach of the Colorado River from Glen Canyon Dam to Lake Mead.   

The LCR MSCP is a 50-year cooperative effort between federal and non-federal 
entities, approved by the Secretary in April 2005.  This program was developed to 
address potential effects to listed and other selected special status species (covered 
species) from identified ongoing and future anticipated federal discretionary actions 
and non-federal activities on the lower Colorado River (covered actions).  The 
development and implementation of shortage criteria on the lower Colorado River 
was one of the federal covered actions (MSCP Biological Assessment Section 
2.2.2.1) included in the LCR MSCP and covered under the LCR MSCP BO (FWS 
2005).  The LCR MSCP BO provides Endangered Species Act (ESA) compliance 
for the effects of covered actions for a reduction of Lake Mead reservoir elevations 
to 950 feet msl and flow reductions of up to 0.845 maf from Hoover Dam to Davis 
Dam, 0.860 maf from Davis Dam to Parker Dam, and 1.574 maf from Parker Dam 
to Imperial Dam.  The LCR MSCP identified, and it is mitigating for, impacts to the 
covered species and their habitats from the flow reduction conditions described 
above.  These impacts included the potential loss of up to: 

� 2,008 acres of cottonwood-willow habitats; 

� 133 acres of marsh habitat; and 
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� 399 acres of backwater habitat. 

To address these impacts, the LCR MSCP will: 

� restore 5,940 acres of cottonwood-willow habitat; 

� restore 512 acres of marsh habitat;  

� restore 360 acres of backwater habitat;

� stock 660,000 razorback sucker over the term of the LCR MSCP; and 

� stock 620,000 bonytail over the term of the LCR MSCP. 

In addition, these habitats will be actively managed to provide habitat values greater 
than those of the impacted habitats.  While the LCR MSCP is geared toward special 
status species, it is important to understand that all species that use the habitats 
impacted by the LCR MSCP covered activities benefit by the conservation actions 
currently being carried out under the LCR MSCP. 

Reclamation has reviewed the effects of the Preferred Alternative in this Final EIS 
and has determined that all potential effects to listed species and their habitats along 
the Colorado River from the full pool elevation of Lake Mead to the SIB are 
covered by the LCR MSCP.  FWS has concurred with Reclamation’s determination 
in a letter dated November 28, 2007. 

B. Glen Canyon Dam Adaptive Management Program 
The 1996 Glen Canyon Dam ROD describes detailed criteria and operating plans for 
Glen Canyon Dam operations and includes other management actions to accomplish 
this objective; among these are the Glen Canyon Dam Adaptive Management 
Program (AMP).  The AMP provides a process for assessing the effects of Glen 
Canyon Dam operations on downstream resources and project benefits.  The results 
of that assessment are used to develop recommendations for modifying Glen 
Canyon Dam operations and other resource management actions.  This is 
accomplished through the Adaptive Management Work Group (AMWG), a federal 
advisory committee.  The AMWG consists of stakeholders that include federal and 
state agencies, representatives of the Basin States, Indian tribes, hydroelectric power 
customers, environmental and conservation organizations, and recreational and 
other interest groups.

C. Endangered Species Act Compliance 
In compliance with the ESA, Reclamation submitted a Biological Assessment (BA) 
to FWS on September 10, 2007 and requested formal consultation on the Preferred 
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Alternative.  Reclamation divided the analysis of potential effects on listed species 
into three geographic areas:  Lake Powell to the upper end of Lake Mead, Lake 
Mead to the SIB with Mexico, and potential interdependent/interrelated effects on 
the Virgin and Muddy Rivers in southern Nevada.  Reclamation determined the 
effects of the Preferred Alternative within the geographic area of the MSCP (Lake 
Mead to SIB with Mexico) were covered by the earlier consultation on LCR MSCP, 
and requested FWS’ concurrence on this determination by memo dated October 26, 
2007.  FWS concurred with this determination by memo dated November 28, 2007.  
For the remainder of the action area, Reclamation determined the Preferred 
Alternative may affect, and is likely to adversely affect the southwestern willow 
flycatcher, humpback chub, and Kanab ambersnail, and that the Preferred 
Alternative may affect, but would not be likely to adversely affect seven other 
species.

FWS issued its BO for the Preferred Alternative by memo dated December 12, 
2007.  The BO concurred with Reclamation’s “not likely to adversely affect” 
findings for the seven species addressed in the BA, and found that the adverse 
effects to southwestern willow flycatcher, humpback chub, and Kanab ambersnail 
would not jeopardize the continued existence of those species.  Reclamation has 
included the following conservation measures for listed species in the action area as 
part of its proposed action:

� Nonnative Fish Control – In coordination with other Department of the 
Interior AMP participants and through the AMP, Reclamation will continue 
efforts to control both cold- and warm-water nonnative fish species in the 
mainstem of Marble and Grand canyons, including determining and 
implementing levels of nonnative fish control as necessary.  Control of these 
species using mechanical removal and other methods will help to reduce this 
threat. 

� Humpback Chub Refuge – Reclamation will assist FWS in development and 
funding of a broodstock management plan and creation and maintenance of a 
humpback chub refuge population at a federal hatchery or other appropriate 
facility by providing expedited advancement of $200,000 in funding to the 
FWS during calendar year 2008; this amount shall be funded from, and 
within, the amount identified in the 2005 LCR MSCP BO.  Creation of a 
humpback chub refuge will reduce or eliminate the potential for a 
catastrophic loss of the Grand Canyon population of humpback chub by 
providing a permanent source of genetically representative stock for 
repatriating the species   

� Genetic Biocontrol Symposium – Reclamation will transfer up to $20,000 in 
fiscal year 2008 to FWS to help fund an international symposium on the use 
and development of genetic biocontrol of nonnative invasive aquatic species 
which is tentatively scheduled for January 2009.  Although only in its 
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infancy, genetic biocontrol of nonnative species is attracting worldwide 
attention as a potential method of controlling aquatic invasive species.
Helping fund an effort to bring researchers together will further awareness of 
this potential method of control and help mobilize efforts for its research and 
development.   

� Sediment Research – In coordination with other Department of the Interior 
AMP participants and through the AMP, Reclamation will monitor the effect 
of sediment transport on humpback chub habitat and will work with the 
Grand Canyon Monitoring and Research Center to develop and implement a 
scientific monitoring plan acceptable to FWS.  Although the effects of dam 
operation-related changes in sediment transport on humpback chub habitat 
are not well understood, humpback chub are known to utilize backwaters 
and other habitat features that require fine sediment for their formation and 
maintenance.  Additional research will help clarify this relationship 

� Parasite Monitoring – In coordination with other Department of the Interior 
AMP participants and through the AMP, Reclamation will continue to 
support research on the effects of Asian tapeworm on humpback chub and 
potential methods to control this parasite.  Continuing research will help 
better understand the degree of this threat and the potential for management 
actions to minimize it. 

� Monitoring and Research – Through the AMP, Reclamation will continue to 
monitor Kanab ambersnail and its habitat in Grand Canyon and the effect of 
dam releases on the species, and Reclamation will also continue to assist 
FWS in funding morphometric and genetic research to better determine the 
taxonomic status of the subspecies. 

� Kanab Ambersnail Monitoring and Research –Through the AMP, 
Reclamation will continue to monitor Kanab ambersnail and its habitat in 
Grand Canyon and the effect of dam releases on the species, and
Reclamation will also continue to assist FWS in funding morphometric and 
genetic research to better determine the taxonomic status of the subspecies. 

� Southwestern Willow Flycatcher Monitoring and Research – Through the 
AMP, Reclamation will continue to monitor southwestern willow flycatcher 
and its habitat and the effect of dam releases on the species throughout 
Grand Canyon and report findings to FWS, and will work with NPS and 
other AMP participants to identify actions to conserve the flycatcher. 
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IX. Implementing the Decision  

A. Setting 
Against the backdrop of prolonged drought, in 2005, with reservoir elevations 
dropping rapidly, the Department was faced with the challenge of making 
operational decisions regarding modified operations of Glen Canyon Dam and 
Hoover Dam.  One of the challenges that the Department faced was that there were 
not detailed, objective guidelines to determine how the operation of the two 
reservoirs would be modified in drought and other low-reservoir conditions. 

After receiving conflicting recommendations from representatives of the four Upper 
Division and the three Lower Division states, the Secretary issued a decision on 
May 2, 2005, charging Reclamation with the development of operational tools that 
can continue to assure productive use of the Colorado River into the future, while 
avoiding unnecessary, protracted or destabilizing litigation.

More than two years later, the drought conditions have continued and the need for 
detailed operational guidelines is even more necessary today as compared with mid-
2005.  Reclamation has conducted an extensive public process, seeking input from 
state, tribal and local governments, along with input from members of 
environmental organizations and members of the general public.  These Guidelines 
represent the Department’s determination as to the most appropriate set of 
guidelines to adopt at this stage of the ongoing drought. 

B. Scope of Guidelines  
These Guidelines are intended to be applied each year during the Interim Period 
with respect to the operation and management of the waters of the Colorado River 
stored in Lake Powell and Lake Mead.  The relevant sections of these Guidelines 
address the following: 

� determine those circumstances under which the Secretary would reduce the 
annual amount of water available for consumptive use from Lake Mead to 
the Colorado River Lower Division states below 7.5 maf (a ‘‘Shortage’’) 
pursuant to Article II(B)(3) of the Consolidated Decree; 

� define the coordinated operation of Lake Powell and Lake Mead to provide 
improved operation of these two reservoirs, particularly under low reservoir 
conditions;

� allow for the storage and delivery, pursuant to applicable federal law, of 
conserved Colorado River system and non-system water in Lake Mead to 
increase the flexibility of meeting water use needs from Lake Mead, 
particularly under drought and low reservoir conditions; and, 
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� determine those conditions under which the Secretary may declare the 
availability of surplus water for use within the Lower Division states.  The 
proposed federal action would modify the substance of the existing ISG and 
would change the term of the ISG from 2016 through 2026. 

X. Operational Setting 

A. Criteria for the Coordinated Long-Range Operation of Colorado 
River Reservoirs 

Section 602 of the CRBPA required the Secretary to propose and adopt criteria for 
the coordinated long-range operation of the reservoirs constructed and operated 
under the authority of the Colorado River Storage Project Act of 1956, the Boulder 
Canyon Project Act of 1928 (BCPA), and the Boulder Canyon Project Adjustment 
Act.  The Secretary adopted such “Long-Range Operating Criteria” (LROC) in 1970 
and has been operating the Colorado River consistent with the LROC since 1970.
In 2005, the Secretary approved minor changes to the text of the LROC.  (70 Fed. 
Reg. 15873, Mar. 29, 2005).  The Secretary identified the bases for the limited 
changes as: (1) specific change in federal law applicable to the Operating Criteria, 
(2) language in the current text of the Operating Criteria that was outdated, and (3) 
specific modifications to Article IV(b) of the Operating Criteria that reflect actual 
operating experience. 

It is the Department’s decision that these Guidelines implement the LROC on an 
annual basis through the Interim Period and that the operation of the relevant 
Colorado River reservoirs be documented in each year’s AOP (Subsection C, 
below).  See also Section 7 of the Guidelines for further description of the 
relationship between the LROC and these Guidelines. 

B. Interim Surplus Guidelines 
Beginning in 1999, the Secretary determined that there was a need for detailed, 
objective guidelines to assist in the determination of availability of water in excess 
of 7.5 maf per year to water users in the three Lower Division states of Arizona, 
California, and Nevada.  One of the important issues facing the Department at that 
time was the question of whether to modify the LROC to address determination of a 
Surplus Condition or whether to adopt guidelines that would implement the LROC 
with detailed provisions. 

At the time, the Department sought public input on the concept of modifying Article 
III(3)(b) of the LROC during the process that led to adoption of the ISG.  See 64 
Fed. Reg. 27010 (May 18, 1999).  After reviewing the public comments received, 
the Department announced its intention to adopt ``interim implementing criteria 
pursuant to Article III(3) of the Long-Range Operating Criteria'' rather than 
modifying the actual text of the LROC.  See 64 Fed. Reg. 68373 (December 7, 
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1999).  This approach was carried through and set forth in the ROD for the ISG 
adopted by the Secretary.  See 66 Fed. Reg. 7772, 7780 at Section XI(5) (“These 
Guidelines, which shall implement and be used for determinations made pursuant to 
Article III(3)(b) of the [Operating Criteria] … are hereby adopted …”).  See also 
discussion at 70 Fed. Reg. 15878 (March 29, 2005) (review of LROC).

It is the Department’s decision in adopting these Guidelines to continue the 
approach initially adopted in the ISG, and accordingly is not modifying the LROC 
at this time.  Instead, the determinations made under these interim Guidelines will 
implement the relevant provisions of Article II (Lake Powell) and Article III (Lake 
Mead) during the Interim Period, as defined in Section 7, herein. 

C. Annual Operating Plan for Colorado River Reservoirs 
Section 602(b) of the CRBPA of 1968 requires that the Secretary transmit to the 
Congress and to the Governors of the Basin States, by January 1st of each year, a 
report describing the actual operation under the LROC for the preceding compact 
water year and the projected operation for the current year.  This report is 
commonly referred to as the “Annual Operating Plan” or the “AOP.”  

In 1992, in the Grand Canyon Protection Act, Congress required that, in preparing 
the 602(b) AOP, the Secretary shall consult with the Governors of the Basin States 
and with the general public, including representatives of academic and scientific 
communities, environmental organizations, the recreation industry; and contractors 
for the purpose of federal power produced at Glen Canyon Dam. 

Each year the Secretary implements the provisions of the 1968 and 1992 statutes 
regarding the projected operation of Colorado River reservoirs and stakeholder 
consultation through the Colorado River Management Work Group.  This process 
involves appropriate consultation prior to finalization of the proposed AOP.  The 
AOP is used to memorialize operational decisions that are made pursuant to 
individual federal actions (e.g., ISG, 1996 Glen Canyon Dam ROD, this ROD).  
Thus, the AOP serves as a single, integrated reference document required by section 
602(b) of the CRBPA of 1968 regarding past and anticipated operations. 

It is the Department’s decision that these Guidelines be implemented on an annual 
basis through the Interim Period and documented in each year’s AOP.  This ROD 
addresses annual volumes of releases from Glen Canyon Dam and Hoover Dam.  
Accordingly, this ROD does not modify the authority of the Secretary to determine 
monthly, daily, hourly, or instantaneous releases from Glen Canyon Dam and 
Hoover Dam.  See Section 7 of the Guidelines for further description of the 
relationship between the AOP and these Guidelines. 
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XI. Conditions of Implementation 

A. Forbearance 
1. Role of Forbearance Agreements within the Context of the Law of the 

River and Relationship to Intentionally Created Surplus (ICS) 

For the purposes of these Guidelines, the term “forbearance agreements” refers 
to agreements that a party who has a right to surplus Colorado River water could 
enter into that would provide that party’s agreement to forgo (or not exercise) its 
right to surplus Colorado River water.  In any such agreements, the party agrees 
to “forbear” or refrain from exercising its right to surplus Colorado River water 
under the specified terms and conditions of the applicable agreement.  Through 
such agreements, increased flexibility of Colorado River water management can 
be achieved – resulting in greater conservation of water than would otherwise be 
accomplished.  

In Years in which the Secretary determines that sufficient Mainstream water is 
available for delivery to satisfy annual consumptive use in the Lower Division 
states in excess of 7.5 maf, Article II(B)(2) of the Consolidated Decree directs 
the Secretary to apportion such surplus Mainstream water 50% for use in 
California, 46% for use in Arizona, and 4% for use in Nevada.  The Boulder 
Canyon Project Act and Articles II(B)(2) and II(B)(6) of the Consolidated 
Decree, taken together, authorize the Secretary to apportion surplus water and to 
deliver one Lower Division state’s unused apportionment for use in another 
Lower Division state.  Pursuant to such authority and for the purpose of 
increasing the efficiency, flexibility, and certainty of Colorado River 
management and thereby helping satisfy the current and projected regional water 
demands, the Secretary determined that it is prudent and desirable to promulgate 
guidelines to establish a procedural framework for facilitating the creation and 
delivery of ICS within the Lower Basin.

In the absence of forbearance, surplus water is apportioned for use in the Lower 
Division states according to the specific percentages provided in Article II(B)(2) 
of the Consolidated Decree discussed above.  In order to allow for management 
flexibility, the seven Colorado River Basin States have recommended an 
operational program for the creation and delivery of ICS.  In furtherance of this 
recommendation, numerous major water users within the Lower Basin have 
identified their willingness, under specified circumstances, to participate in such 
an operational program.  These parties have submitted a draft “Forbearance 
Agreement,” as preliminarily approved by the parties, as part of a package of 
documents (Appendix J) submitted for consideration by the Secretary as a 
necessary element to enable implementation of the operations contemplated by 
the Basin States Alternative.  The Secretary has developed a Preferred 
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Alternative based on this information, as well as other information submitted 
during the NEPA process.

The parties to the Forbearance Agreement have indicated that they intend that 
the Agreement provide the appropriate legal mechanism to achieve successful 
implementation of this element of the Preferred Alternative.  The parties have 
indicated that among the conditions on their forbearance, they will forbear only 
with respect to a specified ICS volume and only to ICS created by projects 
described in exhibits attached to the Forbearance Agreement or added thereto by 
written consent of all parties.  Given the voluntary nature of the forbearance 
concept, it is appropriate for the parties to clearly identify the limited conditions 
upon which their forbearance is granted. 

Through adoption and implementation of these Guidelines, the Secretary will 
only approve the creation, delivery and use of ICS in a manner that is fully 
consistent with the provisions of the Consolidated Decree, including Articles 
II(B)(2) and II(B)(6) therein.  The Secretary will require forbearance by the 
State of Arizona, the Palo Verde Irrigation District, the Imperial Irrigation 
District, the Coachella Valley Water District, The Metropolitan Water District of 
Southern California, the City of Needles, and other California entities as 
appropriate, the Southern Nevada Water Authority, and the Colorado River 
Commission of Nevada for implementation of this element of these Guidelines 
(regarding ICS).  If, in the opinion of the Secretary, the State of Arizona or the 
Palo Verde Irrigation District, the Imperial Irrigation District, the Coachella 
Valley Water District, The Metropolitan Water District of Southern California, 
the City of Needles, or other California entities as appropriate, the Southern 
Nevada Water Authority, or the Colorado River Commission of Nevada, 
unreasonably withhold forbearance, the Secretary may, after consultation with 
the Basin States, modify these Guidelines.  Moreover, the Secretary will ensure 
that implementation of the ICS mechanism does not infringe on the rights of any 
third party who is a Contractor and who is not a party to the Forbearance 
Agreement. 

2. Monitoring Implementation  

Under these Guidelines, Colorado River water will continue to be allocated for 
use among the Lower Division states in a manner consistent with the provisions 
of the Consolidated Decree.  It is expected that Lower Division states and 
individual Contractors for Colorado River water have or will adopt 
arrangements that will affect utilization of Colorado River water during the 
Interim Period.  It is expected that water orders from Colorado River 
Contractors will be submitted to reflect forbearance arrangements by Lower 
Division states and individual Contractors.  The Secretary will deliver Colorado 
River water to Contractors in a manner consistent with these arrangements, 
provided that any such arrangements are consistent with the BCPA, the 
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Consolidated Decree and do not infringe on the rights of third parties.  Surplus 
water will only be delivered to entities with contracts for surplus water.  ICS 
will be delivered pursuant to Section 3.C. of these Guidelines and a Delivery 
Agreement. 

B. Delivery Agreement 
Article II(B)(5) of the Consolidated Decree in Arizona v. California states that 
mainstream Colorado River water shall be released or delivered to water users in 
Arizona, California, and Nevada “only pursuant to valid contracts therefore made 
with such users by the Secretary of the Interior, pursuant to Section 5 of the Boulder 
Canyon Project Act or any other applicable federal statute.”  Section 5 of the 
Boulder Canyon Project Act authorizes the Secretary to enter into such contracts. 

Numerous Contractors in Arizona, California, and Nevada now hold contracts 
which entitle them to the delivery of Colorado River water under the circumstances 
and in the priorities specified in the individual contracts.  Contracts entered into 
prior to the adoption of these Guidelines do not, however, expressly address 
circumstances in which ICS or DSS might be created or delivered.  

To ensure the requirements of Section 5 of the Boulder Canyon Project Act and 
Article II(B)(5) of the Consolidated Decree are complied with, and to reduce the 
possibility of ambiguity, the Secretary anticipates entering into delivery contracts 
with any person or persons intending to create ICS or DSS.  Such contracts are 
expected to address the requirements set forth in the Guidelines for the approval of 
ICS or DSS plans, the certification and verification of the ICS or DSS created under 
the plans, the ordering and delivery of ICS or DSS, the accounting for ICS or DSS 
in the annual report filed with the U.S. Supreme Court in accordance with Article V 
of the Consolidated Decree, and such other matters as may bear on the delivery of 
the ICS or DSS, as for example the point of delivery and place of use, if not already 
provided for under existing contracts. 

C. Mexico 
The United States delivers an annual allotment of Colorado River water to Mexico 
pursuant to the treaty between the United States of America and Mexico relating to 
the utilization of waters of the Colorado and Tijuana Rivers and of the Rio Grande, 
signed February 3, 1944, and its supplementary protocol signed November 14, 
1944.  In adopting these Guidelines the Department of the Interior is making a final 
agency action regarding the operation of Lake Powell and Lake Mead, and the 
delivery of water to water users in the United States, in response to the worst 
drought in the Basin in over a century of recordkeeping.

Prior to adopting these Guidelines, the Department provided information on the 
proposed action to the USIBWC, and met with representatives of the Mexican 
Section of the IBWC and the Mexican Government.  The Department has 
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considered the information provided by the USIBWC prior to adopting these 
Guidelines, including information representing the views of the Government of 
Mexico.  The USIBWC has advised that the Department may proceed with planning 
and implementation activities for these Guidelines with the understanding that these 
Guidelines are not intended to constitute an interpretation or application of the 1944 
Treaty or to represent current United States policy or a determination of future 
United States policy regarding deliveries to Mexico. 

The Department notes the intention of the Governments of the United States and 
Mexico, memorialized in a Joint Statement issued August 13, 2007, to cooperate 
and collaborate regarding issues related to the lower portion of the Colorado River 
under the auspices of the IBWC. 

D. Intentionally Created Surplus  

1. Findings 

ICS may be created through projects that create water system efficiency or 
extraordinary conservation or tributary conservation or the importation of non-
Colorado River System water into the Mainstream.  ICS is consistent with the 
concept that entities may take actions to augment storage of water in the lower 
Colorado River Basin.  The ICS shall be delivered to the Contractor that created 
it pursuant to both Articles II(B)(2) and II(B)(6) of the Consolidated Decree and 
Forbearance Agreements.  Implementation of these Guidelines for ICS is 
conditioned upon execution of Forbearance Agreements and Delivery 
Agreements as further provided for in these Guidelines. 

2. Purposes 

The primary purposes of ICS are to: (a) encourage the efficient use and 
management of Colorado River water; and to increase the water supply in 
Colorado River System reservoirs, through the creation, delivery and use of ICS; 
(b) help minimize or avoid shortages to water users in the Lower Basin; (c) 
benefit storage of water in both Lake Powell and Lake Mead; (d) increase the 
surface elevations of both Lake Powell and Lake Mead to higher levels than 
would have otherwise occurred; and (f) assure any Contractor that invests in 
conservation or augmentation to create ICS that no other Contractor will claim 
the ICS created by the Contractor pursuant to an approved plan by the Secretary.

3. Quantities 

The maximum quantities of Extraordinary Conservation ICS that may be 
accumulated in all ICS Accounts, at any time, upon the effective date of these 
Guidelines is limited to the amounts provided in Section 3.B.5. of these 
Guidelines.  The maximum quantities of Extraordinary Conservation ICS that 
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may be created and/or delivered in any given Year are also limited to the 
amounts provided in Sections 3.B.4. and 3.C.4., respectively.  As described in 
the Final EIS, Reclamation has analyzed ICS amounts in excess of the amounts 
approved by this Record of Decision and provided in these Guidelines.  Any 
decision by the Secretary to increase the amounts in excess of the amounts 
provided in these Guidelines would be based on actual operating experience and 
would require modification of these Guidelines after consultation with the Basin 
States.

E. Relationship with Existing Law 
These Guidelines are not intended to, and do not:

1. guarantee or assure any water user a firm supply for any specified period;  

2. change or expand existing authorities under applicable federal law, except 
as specifically provided herein with respect to determinations under the 
Long-Range Operating Criteria and administration of water supplies 
during the effective period of these Guidelines; 

3. address intrastate storage or intrastate distribution of water, except as may 
be specifically provided by Lower Division states and individual 
Contractors for Colorado River water who may adopt arrangements that 
will affect utilization of Colorado River water during the effective period 
of these Guidelines; 

4. change the apportionments made for use within individual States, or in any 
way impair or impede the right of the Upper Basin to consumptively use 
water available to that Basin under the Colorado River Compact; 

5. affect any obligation of any Upper Division state under the Colorado River 
Compact;  

6. affect any right of any State or of the United States under Sec. 14 of the 
Colorado River Storage Project Act of 1956 (70 Stat. 105); Sec. 601(c) of 
the Colorado River Basin Project Act of 1968 (82 Stat. 885); the California 
Limitation Act (Act of March 4, 1929; Ch. 16, 48th Sess.); or any other 
provision of applicable federal law; 

7. affect the rights of any holder of present perfected rights or reserved rights, 
which rights shall be satisfied within the apportionment of the State within 
which the use is made, and in the Lower Basin, in accordance with the 
Consolidated Decree; or 

8. constitute an interpretation or application of the 1944 Treaty between the 
United States and Mexico Relating to the Utilization of the Waters of the 
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Colorado and Tijuana Rivers and of the Rio Grande (1944 Treaty) or to 
represent current United States policy or a determination of future United 
States policy regarding deliveries to Mexico.  The United States will 
conduct all necessary and appropriate discussions regarding the proposed 
federal action and implementation of the 1944 Treaty with Mexico through 
the International Boundary and Water Commission (IBWC) in 
consultation with the Department of State. 

F. Definitions  
For purposes of these Guidelines, the following definitions apply: 

1. “24-Month Study” refers to the operational study that reflects the current 
Annual Operating Plan that is updated each month by Reclamation to project 
future reservoir contents and releases.  The projections are updated each 
month using the previous month’s reservoir contents and the latest inflow 
and water use forecasts.  In these Guidelines, the term “projected on January 
1” shall mean the projection of the January 1 reservoir contents provided by 
the 24-Month Study that is conducted in August of the previous Year. 

2. “AOP” shall mean the Annual Operating Plan for the Colorado River 
System Reservoirs. 

3. “Active Storage” shall mean the amount of water in reservoir storage, 
exclusive of bank storage, which can be released through the existing 
reservoir outlet works, consistent with the Colorado River Basin Project Act 
of 1968 (82 Stat. 885). 

4. “BCPA” shall mean the Boulder Canyon Project Act of 1928 (28 Stat. 
1057).

5.  “Basin States” shall mean the seven Colorado River Basin States of 
Arizona, California, Colorado, New Mexico, Nevada, Utah, and Wyoming. 

6.  “Certification Report” shall mean the written documentation provided by a 
Contractor that provides the Secretary with sufficient information to allow 
the Secretary to determine whether the quantity of ICS or DSS approved by 
the Secretary in an approved plan has been created and whether the creation 
was consistent with the approved plan. 

7. “Colorado River System” shall have the same meaning as defined in the 
1922 Colorado River Compact. 

8. “Consolidated Decree” shall mean the Consolidated Decree entered by the 
United States Supreme Court in Arizona v. California, 547 U.S. 150 (2006). 
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9. “Contractor” shall mean an entity holding an entitlement to Mainstream 
water under (a) the Consolidated Decree, (b) a water delivery contract with 
the United States through the Secretary, or (c) a reservation of water by the 
Secretary, whether the entitlement is obtained under (a), (b) or (c) before or 
after the adoption of these Guidelines.  

10. “DSS Account” shall mean records established by the Secretary regarding 
DSS.

11. “Delivery Agreement” shall mean an agreement consistent with these 
Guidelines entered into between the Secretary of the Interior and one or 
more Contractors creating ICS. 

12. “Developed Shortage Supply (“DSS”)” shall mean water available for use by 
a Contractor under the terms and conditions of a Delivery Agreement and 
Section 4 of these Guidelines in a Shortage Condition, under Article 
III(B)(3) of the Consolidated Decree. 

13. “Direct Delivery Domestic Use” shall mean direct delivery of water to 
domestic end users or other municipal and industrial water providers within 
the Contractor’s area of normal service, including incidental regulation of 
Colorado River water supplies within the Year of operation but not including 
Off-stream Banking.  For the Metropolitan Water District of Southern 
California (MWD), Direct Delivery Domestic Use shall include delivery of 
water to end users within its area of normal service, incidental regulation of 
Colorado River water supplies within the Year of operation, and Off-stream 
Banking only with water delivered through the Colorado River Aqueduct. 

14.  “Domestic Use” shall have the same meaning as defined in the 1922 
Colorado River Compact. 

15. “Forbearance Agreement” shall mean an agreement under which one or 
more Contractors agree to forbear a right to ICS, under a water delivery 
contract or the Consolidated Decree. 

16. “ICS Account” shall mean records established by the Secretary regarding 
ICS.

17. “ICS Determination” shall mean a determination by the Secretary that ICS is 
available for delivery. 

18. “Intentionally Created Surplus (“ICS”)” shall mean surplus Colorado River 
System water available for use under the terms and conditions of a Delivery 
Agreement, a Forbearance Agreement, and these Guidelines. 
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a. ICS created through extraordinary conservation, as provided for in 
Section 3.A.1., shall be referred to as “Extraordinary Conservation 
ICS.”

b. ICS created through tributary conservation, as provided for in Section 
3.A.2., shall be referred to as “Tributary Conservation ICS.” 

c. ICS created through system efficiency projects, as provided for in 
Section 3.A.3., shall be referred to as “System Efficiency ICS.” 

d. ICS created through the importation of non-Colorado River System 
Water, as provided for in Section 3.A.4., shall be referred to as 
“Imported ICS.” 

19. “Interim Period” shall mean the effective period as described in Section 8. 

20.  “Long-Range Operating Criteria (“LROC”)” shall mean the Criteria for 
the Coordinated Long-Range Operation of Colorado River Reservoirs 
Pursuant to the Colorado River Basin Project Act of September 30, 1968 
(Pub. L. No. 90-537), published at 35 Fed. Reg. 8951 (June 10, 1970), as 
amended March 21, 2005. 

21. “Lower Division states” shall mean the Colorado River Basin States of 
Arizona, California, and Nevada. 

22. “Mainstream” shall have the same meaning as defined in the Consolidated 
Decree.

23. “Off-stream Banking” shall mean the diversion of Colorado River water to 
underground storage facilities for use in subsequent Years from the facility 
used by a Contractor diverting such water. 

24. “ROD” shall mean the Record of Decision issued by the Secretary for the 
Colorado River Interim Guidelines for Lower Basin Shortages and 
Coordinated Operations for Lake Powell and Lake Mead. 

25. “Upper Division states” shall mean the Colorado River Basin States of 
Colorado, New Mexico, Utah, and Wyoming. 

26. “Water Accounting Report” shall mean the annual Colorado River 
Accounting and Water Use Report – Arizona, California, and Nevada that 
includes, but is not limited to, the compilation of records in accordance 
with Article V of the Consolidated Decree.  

27.  “Water Year” shall mean October 1 through September 30.  
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28. “Year” shall mean calendar year. 

G. Interim Guidelines for the Operation of Lake Powell and Lake Mead  
These Guidelines shall include Sections XI.A., B., E., and F. above and this Section 
XI.G.  These Guidelines which shall implement and be used for determinations 
made pursuant to the Long-Range Operating Criteria during the effective period 
identified in Section 8, are hereby adopted: 
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Section 1. Allocation of Unused Basic Apportionment Water Under Article 
II(B)(6) 

A. Introduction 

Article II(B)(6) of the Consolidated Decree allows the Secretary to allocate water that is 
apportioned to one Lower Division state, but is for any reason unused in that State, to 
another Lower Division state.  This determination is made for one Year only and no 
rights to recurrent use of the water accrue to the state that receives the allocated water.  

B. Application to Unused Basic Apportionment 

Before making a determination of a Surplus Condition under these Guidelines, the 
Secretary will determine the quantity of apportioned but unused water excluding ICS 
created in that Year from the basic apportionments under Article II(B)(6), and will 
allocate such water in the following order of priority: 

1. Meet the Direct Delivery Domestic Use requirements of MWD and Southern 
Nevada Water Authority (SNWA), allocated as agreed by said agencies; 

2. Meet the needs for Off-stream Banking activities for use in California by MWD 
and for use in Nevada by SNWA, allocated as agreed by said agencies; and 

3. Meet the other needs for water in California in accordance with the California 
Seven-Party Agreement as supplemented by the Quantification Settlement 
Agreement. 
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Section 2. Determination of Lake Mead Operation During the Interim Period 

In the development of the AOP, the Secretary shall use the August 24-Month Study 
projections for the following January 1 system storage and reservoir water surface 
elevations to determine the Lake Mead operation for the following Calendar Year as 
described in this Section 2.

A. Normal Conditions 

1. Lake Mead above elevation 1,075 feet and below elevation 1,145 feet 

In Years when Lake Mead elevation is projected to be above 1,075 feet and below 
elevation 1,145 feet on January 1, the Secretary shall determine either a Normal 
Condition, or, under Section 2.B.5., an ICS Surplus Condition. 

B. Surplus Conditions 

1. Partial Domestic Surplus 

[Adopted January 16, 2001; Deleted December 13, 2007] 

2. Domestic Surplus 

(Lake Mead at or above elevation 1,145 feet and below the elevation that triggers a 
Quantified Surplus (70R Strategy))  

In years when Lake Mead content is projected to be at or above elevation 1,145 feet, 
but less than the amount which would initiate a Surplus under Section 2.B.3., 
Quantified Surplus, or Section 2.B.4., Flood Control Surplus, on January 1, the 
Secretary shall determine a Domestic Surplus Condition.  The amount of such 
Surplus shall equal – 

a. From the effective date of these Guidelines through December 31, 2015 
(through preparation of the 2016 AOP): 

1) For Direct Delivery Domestic Use by MWD, 1.250 maf reduced by the 
amount of basic apportionment available to MWD. 

2) For use by SNWA, the Direct Delivery Domestic Use within the SNWA 
service area in excess of the State of Nevada’s basic apportionment. 

3) For use in Arizona, the Direct Delivery Domestic Use in excess of 
Arizona’s basic apportionment. 
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b. From January 1, 2016 (for preparation of the 2017 AOP) through December 
31, 2025 (through preparation of the 2026 AOP): 

1) For use by MWD, 250,000 af per Year in addition to the amount of 
California’s basic apportionment available to MWD. 

2) For use by SNWA, 100,000 af per Year in addition to the amount of 
Nevada’s basic apportionment available to SNWA. 

3) For use in Arizona, 100,000 af per Year in addition to the amount of 
Arizona’s basic apportionment available to Arizona Contractors. 

3. Quantified Surplus (70R Strategy)2

In years when the Secretary determines that water should be delivered for beneficial 
consumptive use to reduce the risk of potential reservoir spills based on the 70R 
Strategy the Secretary shall determine a Quantified Surplus Condition and allocate a 
Quantified Surplus sequentially as follows: 

a. Establish the volume of the Quantified Surplus.  For the purpose of 
determining the existence, and establishing the volume, of Quantified 
Surplus, the Secretary shall not consider any volume of ICS as defined in 
these Guidelines. 

b. Allocate and distribute the Quantified Surplus 50 percent to California, 46 
percent to Arizona, and 4 percent to Nevada, subject to c. through e. that 
follow. 

c. Distribute California’s share first to meet basic apportionment demands and 
MWD’s demands, and then to California Priorities 6 and 7 and other surplus 
contracts.  Distribute Nevada’s share first to meet basic apportionment 
demands and then to the remaining demands.  Distribute Arizona’s share to 
surplus demands in Arizona including Off-stream Banking and interstate 
banking demands.  Nevada shall receive first priority for interstate banking 
in Arizona. 

d. Distribute any unused share of the Quantified Surplus in accordance with 
Section 1. 

e. Determine whether MWD, SNWA and Arizona have received the amount of 
water they would have received under Section 2.B.2., if a Quantified Surplus 

270R is a spill avoidance strategy that determines a surplus if the January 1 projected system storage 
space is less than the space required by the flood control criteria, assuming a natural inflow of 17.4 maf 
(the 70th percentile non-exceedence flow). See ISG Final EIS at Section 2.3.1.2. 
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Condition had not been determined.  If they have not, then determine and 
meet all demands provided for in Section 2.B.2. 

4. Flood Control Surplus 

In years in which the Secretary makes space-building or flood control releases3

pursuant to the 1984 Field Working Agreement between Reclamation and the Army 
Corps of Engineers (as may be amended), the Secretary shall determine a Flood 
Control Surplus for the remainder of that Year or the subsequent Year.  In such 
years, releases will be made to satisfy all beneficial uses within the United States, 
including unlimited Off-stream Banking.  

5. ICS Surplus 

a. In years in which Lake Mead’s elevation is projected to be above elevation 
1,075 feet on January 1, a Flood Control Surplus has not been determined, 
and delivery of ICS has been requested, the Secretary may determine an ICS 
Surplus Condition in lieu of a Normal Condition or in addition to other 
operating conditions that are based solely on the elevation of Lake Mead. 

b. In years in which a Quantified Surplus or a Domestic Surplus is available to 
a Contractor, the Secretary shall first deliver the Quantified Surplus or 
Domestic Surplus before delivering any requested ICS to that Contractor.  If 
available Quantified Surplus or Domestic Surplus is insufficient to meet a 
Contractor’s demands, the Secretary shall deliver ICS available in that 
Contractor’s ICS Account at the request of the Contractor, subject to the 
provisions of Section 3.C. 

C. Allocation of Colorado River Water and Forbearance and Reparation Arrangements 

[Content of 2001 ISG Section 2.C., Allocation of Colorado River Water and 
Forbearance and Reparation Arrangements, is now found at III.A., as modified] 

D. Shortage Conditions 

1. Deliveries to the Lower Division States during Shortage Condition Years shall 
be implemented in the following manner: 

3 Under current practice, surplus waters are made available to Mexico pursuant to the 1944 Treaty (when 
Mexico may schedule up to an additional 0.2 maf) when flood control releases are made. These 
Guidelines are not intended to affect that practice. Any issues relating to the implementation of the 1944 
Treaty, including any potential changes in approach relating to surplus declarations under the 1944 
Treaty, would be addressed with Mexico as appropriate through the USIBWC. 
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a. In years when Lake Mead content is projected to be at or below elevation 
1,075 feet and at or above 1,050 feet on January 1, a quantity of 7.167 maf 
shall be apportioned for consumptive use in the Lower Division States of 
which 2.48 maf shall be apportioned for use in Arizona and 287,000 af shall 
be apportioned for use in Nevada in accordance with the Arizona-Nevada 
Shortage Sharing Agreement dated February 9, 2007, and 4.4 maf shall be 
apportioned for use in California. 

b. In years when Lake Mead content is projected to be below elevation 1,050 
feet and at or above 1,025 feet on January 1, a quantity of 7.083 maf shall be 
apportioned for consumptive use in the Lower Division States of which 2.4 
maf shall be apportioned for use in Arizona and 283,000 af shall be 
apportioned for use in Nevada in accordance with the Arizona-Nevada 
Shortage Sharing Agreement dated February 9, 2007, and 4.4 maf shall be 
apportioned for use in California. 

c. In years when Lake Mead content is projected to be below elevation 1,025 
feet on January 1, a quantity of 7.0 maf shall be apportioned for consumptive 
use in the Lower Division States of which 2.32 maf shall be apportioned for 
use in Arizona and 280,000 af shall be apportioned for use in Nevada in 
accordance with the Arizona-Nevada Shortage Sharing Agreement dated 
February 9, 2007, and 4.4 maf shall be apportioned for use in California. 

2. During a Year when the Secretary has determined a Shortage Condition, the 
Secretary shall deliver Developed Shortage Supply available in a Contractor’s 
DSS Account at the request of the Contractor, subject to the provisions of 
Section 4.C. 
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Section 3. Implementation of Intentionally Created Surplus 
[Content of 2001 ISG Section 3., Implementation of Guidelines, is now found at Section 
7., as modified herein.] 

A. Categories of ICS  

1. Extraordinary Conservation ICS 

A Contractor may create Extraordinary Conservation ICS through the following 
activities: 

a. Fallowing of land that currently is, historically was, and otherwise would 
have been irrigated in the next Year. 

b. Canal lining programs. 

c. Desalination programs in which the desalinated water is used in lieu of 
Mainstream water. 

d. Extraordinary conservation programs that existed on January 1, 2006.

e. Extraordinary Conservation ICS demonstration programs pursuant to a letter 
agreement entered into between Reclamation and the Contractor prior to the 
effective date of these Guidelines. 

f. Tributary Conservation ICS created under Section 3.A.2. and not delivered 
in the Year created. 

g. Imported ICS created under Section 3.A.4. and not delivered in the Year 
created.

h. Other extraordinary conservation measures, including but not limited to, 
development and acquisition of a non-Colorado River System water supply 
used in lieu of Mainstream water within the same state, in consultation with 
the Basin States. 

2. Tributary Conservation ICS 

A Contractor may create Tributary Conservation ICS by purchasing documented 
water rights on Colorado River System tributaries within the Contractor’s state if 
there is documentation that the water rights have been used for a significant period 
of Years and that the water rights were perfected prior to June 25, 1929 (the 
effective date of the Boulder Canyon Project Act).  The actual amount of any 
Tributary Conservation ICS introduced to the Mainstream shall be subject to 
verification by the Secretary as provided in Section 3.D.  Any Tributary 

Appendix 35:  Record of Decision - Interim Guidelines (2007)

A-423



Interim Guidelines for the
Operation of Lake Powell 

and Lake Mead

ROD - Colorado River Interim Guidelines for 
Lower Basin Shortages and Coordinated 
Operations for Lake Powell and Lake Mead 

39
December 2007

Conservation ICS not delivered pursuant to Section 3.C. or deducted pursuant to 
Section 3.B.2. in the Year it was created will, at the beginning of the following 
Year, be converted to Extraordinary Conservation ICS and will thereafter be subject 
to all provisions applicable to Extraordinary Conservation ICS.  Tributary 
Conservation ICS may be delivered for Domestic Use only. 

3. System Efficiency ICS  

A Contractor may make contributions of capital4 to the Secretary for use in projects 
designed to realize system efficiencies that save water that would otherwise be lost 
from the Mainstream in the United States.  An amount of water equal to a portion of 
the water conserved would be made available to contributing Contractor(s) by the 
Secretary as System Efficiency ICS.5  System efficiency projects are intended only 
to provide temporary water supplies.  System Efficiency ICS will be delivered to the 
contributing Contractor(s) on a schedule of annual deliveries as provided in an 
exhibit to a Forbearance Agreement and Delivery Agreement.  The Secretary may 
identify potential system efficiency projects, terms for capital participation in such 
projects, and types and amounts of benefits the Secretary could provide in 
consideration of non-federal capital contributions to system efficiency projects, 
including identification of a portion of the water saved by such projects.

4. Imported ICS 

A Contractor may create Imported ICS by introducing non-Colorado River System 
water in that Contractor’s state into the Mainstream.  Contractors proposing to 
create Imported ICS shall make arrangements with the Secretary, contractual or 
otherwise, to ensure no interference with the Secretary’s management of Colorado 
River System reservoirs and regulatory structures.  Any arrangement shall provide 
that the Contractor must obtain appropriate permits or other authorizations required 
by state and federal law.  The actual amount of any Imported ICS introduced to the 
Mainstream shall be subject to verification by the Secretary as provided in Section 
3.D.  Any Imported ICS not delivered pursuant to Section 3.C. or deducted pursuant 
to Section 3.B.2. in the Year it was created will be converted, at the beginning of the 
following Year, to Extraordinary Conservation ICS and thereafter will be subject to 
all provisions applicable to Extraordinary Conservation ICS. 

4 To the extent permitted by federal law, monies to pay construction, operation, maintenance, repair, 
and/or replacement costs. 

5 Should other Contractor(s) elect to participate in a system efficiency project following the Secretary 
making an amount of water available to the contributing Contractor(s), the Secretary shall reduce the 
amount of water in the contributing Contractor(s)’ ICS Account(s) and credit the electing Contractor(s)’ 
ICS Account(s) in an equal amount in accordance with the terms of the Secretary’s agreement for the 
funding of the system efficiency project. 
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B. Creation of ICS 

A Contractor may only create ICS in accordance with the following conditions: 

1. A Contractor shall submit a plan for the creation of ICS to the Secretary 
demonstrating how all requirements of these Guidelines will be met in the 
Contractor’s creation of ICS.  Until such plan is reviewed and approved by the 
Secretary, subject to such environmental compliance as may be required, such 
plan or any ICS purportedly created through it shall not be a basis for creation of 
ICS.  An ICS plan will consist of at a minimum the following information: 

a. Project description, including what extraordinary measures will be taken to 
conserve or import water; 

b. Term of the activity; 

c. Estimate of the amount of water that will be conserved or imported;  

d. Proposed methodology for verification of the amount of water conserved or 
imported; and 

e. Documentation regarding any state or federal permits or other regulatory 
approvals that have already been obtained by the Contractor or that need to 
be obtained prior to creation of ICS. 

A Contractor may modify its approved plan for creation of ICS during any Year, 
subject to approval by the Secretary.  A Contractor with an approved multi-Year 
plan for System Efficiency ICS is not required to seek further approval by the 
Secretary in subsequent Years unless the Contractor seeks to modify the plan. 

2. There shall be a one-time deduction of five percent (5%) from the amount of 
ICS in the Year of its creation.  This system assessment shall result in additional 
system water in storage in Lake Mead.  This one-time system assessment shall 
not apply to: 

a. System Efficiency ICS created pursuant to Section 3.B. because a large 
portion of the water conserved by this type of project will increase the 
quantity of system water in storage over time. 

b. Extraordinary Conservation ICS created by conversion of Tributary 
Conservation ICS that was not delivered in the Year created, pursuant to this 
Section 3.B. because 5% of the ICS is deducted at the time the Tributary 
Conservation ICS is created. 
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c. Extraordinary Conservation ICS created by conversion of Imported ICS that 
was not delivered in the Year created, pursuant to this Section 3.B. because 
5% of the ICS is deducted at the time the Imported ICS is created. 

d. ICS created under demonstration programs in 2006 and 2007 which has 
already been assessed the 5% system assessment. 

3. Except as provided in Sections 3.A.2. and 3.A.4., Extraordinary Conservation 
ICS can only be created if such water would have otherwise been beneficially 
used.

4. The maximum total amount of Extraordinary Conservation ICS that can be 
created during any Year is limited to the following: 

a. 400,000 af for California Contractors; 

b. 125,000 af for Nevada Contractors; and 

c. 100,000 af for Arizona Contractors. 

5. The maximum quantity of Extraordinary Conservation ICS that may be 
accumulated in all ICS Accounts, at any time, is limited to the following: 

a. 1.5 maf for California Contractors; 

b. 300,000 af for Nevada Contractors; and 

c. 300,000 af for Arizona Contractors. 

6. Except as provided in Sections 3.A.2. and 3.A.4., no category of surplus water 
can be used to create Extraordinary Conservation ICS. 

7. The quantity of Extraordinary Conservation ICS remaining in an ICS Account at 
the end of each Year shall be diminished by annual evaporation losses of 3%. 
Losses shall be applied annually to the end-of-the-Year balance of Extraordinary 
Conservation ICS beginning in the Year after the ICS is created and continuing 
until no Extraordinary Conservation ICS remains in Lake Mead.  No 
evaporation losses shall be assessed during a Year in which the Secretary has 
determined a Shortage Condition. 

8. Extraordinary Conservation ICS from a project within a state may only be 
credited to the ICS Account of a Contractor within that state that has funded or 
implemented the project creating ICS, or to the ICS Account of a Contractor 
within the same state as the funding entity and project and with written 
agreement of the funding entity. 
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9. A Contractor must notify Reclamation of the amount of ICS it wishes to create 
for the subsequent Year pursuant to an existing, approved plan.  A Contractor 
may request mid-Year modification(s) to reduce the amount of ICS created 
during that Year, subject to the requirements of this Section 3.B.  A Contractor 
cannot increase the amount of ICS it had previously scheduled to create during 
the Year. 

C. Delivery of ICS  

The Secretary shall deliver ICS in accordance with the following conditions: 

1. The delivery shall be consistent with the terms of a Delivery Agreement with a 
Contractor regarding ICS.

2. The Secretary has determined an ICS Surplus Condition.

3. The existence of Forbearance Agreements necessary to bring the delivery of the 
ICS into compliance with Articles II(B)(2) and II(B)(6) of the Consolidated 
Decree.

4. A limitation on the total amount of Extraordinary Conservation ICS that may be 
delivered in any Year is as follows: 

a. 400,000 af for California Contractors; 

b. 300,000 af for Nevada Contractors; and 

c. 300,000 af for Arizona Contractors. 

5. If the May 24-Month Study for that Year indicates that a Shortage Condition 
would be determined in the succeeding Year if the requested amounts for the 
current Year under Section 3.C. were delivered, the Secretary may deliver less 
than the amounts of ICS requested to be delivered.

6. If the Secretary releases Flood Control Surplus water, Extraordinary 
Conservation ICS accumulated in ICS Accounts shall be reduced by the amount 
of the Flood Control Surplus on an acre-foot for acre-foot basis until no 
Extraordinary Conservation ICS remains.  The reductions to the ICS Accounts 
shall be shared on a pro-rata basis among all Contractors that have accumulated 
Extraordinary Conservation ICS. 

7. If a Contractor has an overrun payback obligation, as described in the October 
10, 2003 Inadvertent Overrun and Payback Policy or Exhibit C to the October 
10, 2003 Colorado River Water Delivery Agreement, the Contractor must pay 
the overrun payback obligation in full before requesting or receiving delivery of 
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ICS.  The Contractor’s ICS Account shall be reduced by the amount of the 
overrun payback obligation in order to pay the overrun payback obligation. 

8. If more ICS is delivered to a Contractor than is actually available for delivery to 
the Contractor in that Year, then the excess ICS delivered shall be treated as an 
inadvertent overrun until it is fully repaid. 

9. A Contractor may request mid-Year modification(s) to increase or reduce the 
amount of ICS to be delivered during that Year because of changed conditions, 
emergency, or hardship, subject to the requirements of this Section 3.C.  

10. The Contractor shall agree in the Delivery Agreement that the records of the 
Contractor relating to the creation of ICS shall be open to inspection by the 
Secretary and by any Contractor or Basin State.

D. Accounting for ICS 

The Secretary shall develop procedures to account for and verify, on an annual basis, 
ICS creation and delivery.  At a minimum such procedures shall include the following:

1. A Contractor shall submit for the Secretary’s review and verification, 
appropriate information, as determined by the Secretary, contained in a 
Certification Report, to demonstrate the amount of ICS created and that the 
method of creation was consistent with the Contractor’s approved ICS plan, a 
Forbearance Agreement, and a Delivery Agreement.  Such information shall be 
submitted in the Year following the creation of the ICS. 

2. The Secretary, acting through the Lower Colorado Regional Director, shall 
verify the information submitted pursuant to this section, and provide a final 
written decision to the Contractor regarding the amount of ICS created.  The 
results of such final written decisions shall be made available to the public 
through publication pursuant to Section 3.D.3. and other appropriate means.  A 
Contractor and any party to an applicable Forbearance Agreement may appeal 
the Regional Director’s verification decision first to the Regional Director and 
then to the Secretary; and through judicial processes. 

3. Each Year the Water Accounting Report will be supplemented to include ICS 
Account balance information for each Contractor and shall address ICS creation, 
deliveries, amounts no longer available for delivery due to releases for flood 
control purposes, deductions pursuant to Section 3.B.2., deductions due to 
annual evaporation losses pursuant to Section 3.B.7., any amounts of ICS 
converted to Extraordinary Conservation ICS, and ICS remaining available for 
delivery.
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Section 4. Implementation of Developed Shortage Supply 
[Content of 2001 ISG Section 4., Effective Period & Termination, is now found at 
Section 8., as modified herein.] 

A. Categories of DSS 

1. Tributary Conservation DSS 

A Contractor may create Tributary Conservation DSS by purchasing documented 
water rights on Colorado River System tributaries within the Contractor’s state if 
there is documentation that the water rights have been used for a significant period 
of Years and that the water rights were perfected prior to June 25, 1929 (the 
effective date of the Boulder Canyon Project Act).  The actual amount of any 
Tributary Conservation DSS introduced to the Mainstream shall be subject to 
verification by the Secretary as provided in Section 4.D.  Tributary Conservation 
DSS may be delivered for Domestic Use only. 

2. Imported DSS 

A Contractor may create Imported DSS by introducing non-Colorado River System 
water in that Contractor’s state into the Mainstream, making sufficient arrangements 
with the Secretary, contractual or otherwise, to ensure no interference with the 
Secretary’s management of Colorado River System reservoirs and regulatory 
structures.  Any arrangement shall provide that the Contractor must obtain 
appropriate permits or other authorizations required by state and federal law.  The 
actual amount of any Imported DSS introduced to the Mainstream shall be subject 
to verification by the Secretary as provided in Section 4.D. 

B. Creation of DSS 

A Contractor may only create DSS in accordance with the following conditions: 

1. A Contractor shall submit a plan for the creation of DSS to the Secretary 
demonstrating how all requirements of these Guidelines will be met in the 
Contractor’s creation of DSS.  Until such plan is reviewed and approved by the 
Secretary, subject to such environmental compliance as may be required, such 
plan, or any DSS purportedly created through it, shall not be a basis for creation 
of DSS.  A DSS plan will consist of at a minimum the following information: 

a. Project description, including what extraordinary measures will be taken to 
conserve or import water; 

b. Term of the activity; 
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c. Estimate of the amount of water that will be conserved or imported;  

d. Proposed methodology for verification of the amount of water conserved or 
imported; and 

e. Documentation regarding any state or federal permits or other regulatory 
approvals that have already been obtained by the Contractor or that need to 
be obtained prior to creation of DSS. 

A Contractor may modify its approved plan for creation of DSS during any Year, 
subject to approval by the Secretary. 

2. There shall be a one-time deduction of five percent (5%) from the amount of 
DSS in the Year of its creation.  This system assessment shall result in 
additional system water in storage in Lake Mead. 

3. DSS may only be created during a Year when the Secretary has determined a 
Shortage Condition. 

4. DSS may only be created by a project that is approved by the Secretary for 
creation prior to the Secretary determining a Shortage Condition. 

5. A Contractor must notify Reclamation of the amount of DSS it wishes to create 
for the subsequent Year pursuant to an existing, approved plan.  A Contractor 
may request mid-Year modification(s) to reduce the amount of DSS created 
during that Year, subject to the requirements of this Section 4.B.  A Contractor 
cannot increase the amount of DSS it had previously scheduled to create during 
the Year. 

C. Delivery of DSS 

The Secretary shall deliver DSS in accordance with the following conditions: 

1. The delivery shall be consistent with the terms of a Delivery Agreement with a 
Contractor regarding DSS. 

2. The Secretary has determined a Shortage Condition.

3. Delivery of DSS shall not cause the total deliveries within the Lower Division 
states to reach or exceed 7.5 maf in any Year. 

4. Delivery of DSS shall be in accordance with Article II(B)(3) of the Consolidated 
Decree.

5. If a Contractor has an overrun payback obligation, as described in the October 
10, 2003 Inadvertent Overrun and Payback Policy or Exhibit C to the October 
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10, 2003 Colorado River Water Delivery Agreement, the Contractor must pay 
the overrun payback obligation in full before requesting or receiving delivery of 
DSS.  The Contractor’s DSS Account shall be reduced by the amount of the 
overrun payback obligation in order to pay the overrun payback obligation. 

6. If more DSS is delivered to a Contractor than is actually available for delivery to 
the Contractor in that Year, then the excess DSS delivered shall be treated as an 
inadvertent overrun until it is fully repaid. 

7. A Contractor may request mid-Year modification(s) to increase or reduce the 
amount of DSS to be delivered during that Year because of changed conditions, 
emergency, or hardship, subject to the requirements of this Section 4.C. 

8. The Contractor shall agree in the Delivery Agreement that the records of the 
Contractor relating to the creation of DSS shall be open to inspection by the 
Secretary or by any Contractor or Basin State. 

9. DSS may only be delivered in the Year of its creation.  Any DSS not delivered 
pursuant to this Section 4.C. in the Year it is created may not be converted to 
Extraordinary Conservation ICS.

D. Accounting for DSS 

The Secretary shall develop procedures to account for and verify, on an annual basis, 
DSS creation and delivery.  At a minimum such procedures shall include the following:  

1. A Contractor shall submit for the Secretary’s review and verification appropriate 
information, as determined by the Secretary, contained in a Certification Report, 
to demonstrate the amount of DSS created and that the method of creation was 
consistent with the Contractor’s approved DSS plan and a Delivery Agreement.  
Such information shall be submitted in the Year following the creation of the 
DSS.

2. The Secretary, acting through the Lower Colorado Regional Director, shall 
verify the information submitted pursuant to this section, and provide a final 
written decision to the Contractor regarding the amount of DSS created.  The 
results of such final written decisions shall be made available to the public 
through publication pursuant to Section 4.D.3. and other appropriate means.  
The Contractor may appeal the Regional Director’s verification decision first to 
the Regional Director and then to the Secretary; and through judicial processes. 

3. Each Year the Water Accounting Report will be supplemented to include DSS 
information for each Contractor and shall address DSS creation, deliveries, and 
deductions pursuant to Section 4.B.2. 
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Section 5. California’s Colorado River Water Use Plan Implementation 
Progress

A. Introduction 

[Adopted January 16, 2001; Deleted December 13, 2007] 

B. California’s Quantification Settlement Agreement 

[Adopted January 16, 2001; Deleted December 13, 2007] 

C. California’s Colorado River Water Use Reductions 

The California Agricultural (Palo Verde Irrigation District, Yuma Project Reservation 
Division, Imperial Irrigation District, and Coachella Valley Water District) usage plus 
14,500 af of Present Perfected Right (PPR) use would need to be at or below the 
following amounts at the end of the Year indicated in Years other than Quantified or 
Flood Control Surplus (for Decree accounting purposes all reductions must be within 
25,000 af of the amounts stated): 

Benchmark Date Benchmark Quantity 
(Calendar Year) (California Agricultural usage & 14,500 AF of PPR Use in MAF) 

2003  3.75 6

2006  3.64 6

2009  3.60 7

2012  3.47  

In the event that California has not reduced its use in accordance with the limits set 
forth above in any Year in which the Benchmark Quantity applies, the surplus 
determination under Section 2.B.2. of these Guidelines will be suspended and will 
instead be based upon the 70R Strategy, for up to the remainder of the term of these 
Guidelines.  If however, California meets the missed Benchmark Quantity before the 
next Benchmark Date or the 2012 Benchmark Quantity after 2012, the surplus 
determination under Section 2.B.2. shall be reinstated as the basis for the surplus 
determination under the AOP for the next following Year(s). 

6 The Benchmark Quantities in 2003 and 2006 were met. 

7 The 2009 Benchmark Quantity is modified from 3.53 maf due to construction delays that have been 
experienced for the All-American Canal Lining Project. 
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As part of the AOP process during the Interim Period of these Guidelines, California 
shall report to the Secretary on its progress in implementing its California Colorado 
River Water Use Plan. 
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Section 6. Coordinated Operation of Lake Powell and Lake Mead During the 
Interim Period 

[Content of 2001 ISG Section 6., Authority, is now found at Section 9., as modified 
herein.]

During the Interim Period, the Secretary shall coordinate the operations of Lake Powell 
and Lake Mead according to the strategy set forth in this Section 6. 

The objective of the operation of Lake Powell and Lake Mead as described herein is to 
avoid curtailment of uses in the Upper Basin, minimize shortages in the Lower Basin 
and not adversely affect the yield for development available in the Upper Basin. 

The August 24-Month Study projections of the January 1 system storage and reservoir 
water surface elevations, for the following Water Year, shall be used to determine the 
applicable operational tier for the coordinated operation of Lake Powell and Lake Mead 
as specified in the table below.   

Consistent with the provisions of this Section 6, equalization or balancing of storage in 
Lake Powell and Lake Mead shall be achieved as nearly as is practicable by the end of 
each Water Year.  When equalizing or balancing the contents of the reservoirs, 
scheduled Water Year releases from Lake Powell will be adjusted each month based on 
forecasted inflow, and projected September 30 Active Storage at Lake Powell and Lake 
Mead.  In this Section 6, the term “storage” shall mean Active Storage. 

When determining lake elevations and contents under this Section 6, no adjustment 
shall be made for ICS. 

Coordinated operation of Lake Powell and Lake Mead as described herein will be 
presumed to be consistent with the Section 602(a) storage requirement contained in the 
Colorado River Basin Project Act.

Releases from Lake Powell for coordinated operations will be consistent with the 
parameters of the Record of Decision for the Glen Canyon Dam Final Environmental 
Impact Statement and the Glen Canyon Dam Operating Criteria (62 Fed. Reg. 9447, 
March 3, 1997). 

Notwithstanding the quantities set forth in this Section 6, the Secretary shall evaluate 
and take additional necessary actions, as appropriate, at critical elevations in order to 
avoid Lower Basin shortage determinations as reservoir conditions approach critical 
thresholds.  Any actions shall also be consistent with avoidance of curtailment of 
consumptive uses in the Upper Basin. 
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Lake Powell Operational Tiers 
(subject to April adjustments or mid-year review modifications)

Lake Powell Elevation 
(feet) Lake Powell Operational Tier Lake Powell Active Storage 

(maf)
3,700 

Equalization Tier  
equalize, avoid spills or release 8.23 maf  

24.32 

3,636 – 3,666 15.54 – 19.29 

(see table below) Upper Elevation Balancing Tier 
release 8.23 maf;  
if Lake Mead < 1,075 feet, 
balance contents with a min/max release of  
7.0 and 9.0 maf 

(2008 – 2026) 

3,575 

Mid-Elevation Release Tier 
release 7.48 maf;  
if Lake Mead < 1,025 feet, 
release 8.23 maf 

9.52

3,525 

Lower Elevation Balancing Tier
balance contents with a min/max release of  
7.0 and 9.5 maf 

5.93

3,370 0

April adjustments to Lake Powell operations in the Upper Elevation Balancing Tier (as 
specified in Sections 6.B.3. and 6.B.4.) shall be based on the April 24-Month Study 
projections of the September 30 system storage and reservoir water surface elevations 
for the current Water Year.  Any such adjustments shall not require re-initiation of the 
AOP consultation process.  In making these projections, the Secretary shall utilize the 
April 1 final forecast of the April through July runoff, currently provided by the 
National Weather Service’s Colorado Basin River Forecast Center.
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A.  Equalization Tier 

In each Water Year, the Lake Powell equalization elevation will be as follows: 

Lake Powell Equalization Elevation Table 
Water Year Elevation (feet)

2008 3,636 
2009 3,639 
2010 3,642 
2011 3,643 
2012 3,645 
2013 3,646 
2014 3,648 
2015 3,649 
2016 3,651 
2017 3,652 
2018 3,654 
2019 3,655 
2020 3,657 
2021 3,659 
2022 3,660 
2023 3,662 
2024 3,663 
2025 3,664 
2026 3,666 

1. In Water Years when Lake Powell elevation is projected on January 1 to be at or 
above the elevation stated in the Lake Powell Equalization Elevation Table, an 
amount of water will be released from Lake Powell to Lake Mead at a rate 
greater than 8.23 maf per Water Year to the extent necessary to avoid spills, or 
equalize storage in the two reservoirs, or otherwise to release 8.23 maf from 
Lake Powell.  The Secretary shall release at least 8.23 maf per Water Year and 
shall release additional water to the extent that the additional releases will not 
cause Lake Powell content to be below the elevation stated in the Lake Powell 
Equalization Elevation Table or cause Lake Mead content to exceed that of Lake 
Powell; provided, however, if Lake Powell reaches the elevation stated in the 
Lake Powell Equalization Elevation Table for that Water Year and the 
September 30 projected Lake Mead elevation is below elevation 1,105 feet, the 
Secretary shall release additional water from Lake Powell to Lake Mead until 
the first of the following conditions is projected to occur on September 30: (i) 
the reservoirs fully equalize; (ii) Lake Mead reaches elevation 1,105 feet; or (iii) 
Lake Powell reaches 20 feet below the elevation in the Lake Powell 
Equalization Elevation Table for that year. 
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B.  Upper Elevation Balancing Tier 

1.   In Water Years when the projected January 1 Lake Powell elevation is below the 
elevation stated in the Lake Powell Equalization Elevation Table and at or above 
3,575 feet, the Secretary shall release 8.23 maf from Lake Powell if the 
projected January 1 Lake Mead elevation is at or above 1,075 feet.

2.   If the projected January 1 Lake Powell elevation is below the elevation stated in 
the Lake Powell Equalization Elevation Table and at or above 3,575 feet and the 
projected January 1 Lake Mead elevation is below 1,075 feet, the Secretary shall 
balance the contents of Lake Mead and Lake Powell, but shall release not more 
than 9.0 maf and not less than 7.0 maf from Lake Powell in the Water Year.  

3.   When operating in the Upper Elevation Balancing Tier, if the April 24-Month 
Study projects the September 30 Lake Powell elevation to be greater than the 
elevation in the Lake Powell Equalization Elevation Table, the Equalization Tier 
will govern the operation of Lake Powell for the remainder of the Water Year 
(through September). 

4.   When operating under Section 6.B.1, if the April 24-Month Study projects the 
September 30 Lake Mead elevation to be below 1,075 feet and the September 30 
Lake Powell elevation to be at or above 3,575 feet, the Secretary shall balance 
the contents of Lake Mead and Lake Powell, but shall release not more than 9.0 
maf and not less than 8.23 maf from Lake Powell in the Water Year. 

5.   When Lake Powell is projected to be operating under Section 6.B.2. and more 
than 8.23 maf is projected to be released from Lake Powell during the upcoming 
Water Year, the Secretary shall recalculate the August 24-Month Study 
projection of the January 1 Lake Mead elevation to include releases above 8.23 
maf that are scheduled to be released from Lake Powell during the months of 
October, November, and December of the upcoming Water Year, for the 
purposes of determining Normal or Shortage conditions pursuant to Sections 
2.A. or 2.D. of these Guidelines. 

C.   Mid-Elevation Release Tier 

1.   In Water Years when the projected January 1 Lake Powell elevation is below 
3,575 feet and at or above 3,525 feet, the Secretary shall release 7.48 maf from 
Lake Powell in the Water Year if the projected January 1 elevation of Lake 
Mead is at or above 1,025 feet.  If the projected January 1 Lake Mead elevation 
is below 1,025 feet, the Secretary shall release 8.23 maf from Lake Powell in the 
Water Year. 
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D.   Lower Elevation Balancing Tier 

1.   In Water Years when the projected January 1 Lake Powell elevation is below 
3,525 feet, the Secretary shall balance the contents of Lake Mead and Lake 
Powell, but shall release not more than 9.5 maf and not less than 7.0 maf from 
Lake Powell in the Water Year. 
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Section 7. Implementation of Guidelines 
[Content of 2001 ISG Section 7, Modeling and Data Authority, is now found at Section 
7.A., as modified herein.] 

A. AOP Process 

During the Interim Period, the Secretary shall utilize the AOP process to determine 
operations under these Guidelines concerning the coordinated operations of Lake 
Powell and Lake Mead pursuant to Section 6 of these Guidelines, and the allocation of 
apportioned but unused water from Lake Mead and the determinations concerning 
whether Normal, Surplus or Shortage conditions shall apply for the delivery of water 
from Lake Mead, pursuant to Section 1 and Section 2 of these Guidelines. 

B. Consultation 

The Secretary shall consult on the implementation of these Guidelines in circumstances 
including but not limited to the following: 

1. The Secretary shall first consult with all the Basin States before making any 
substantive modification to these Guidelines. 

2. Upon a request for modification of these Guidelines, or upon a request to resolve 
any claim or controversy arising under these Guidelines or under the operations 
of Lake Powell and Lake Mead pursuant to these Guidelines or any other 
applicable provision of federal law, regulation, criteria, policy, rule, or 
guideline, or regarding application of the 1944 Treaty that has the potential to 
affect domestic management of Colorado River water, the Secretary shall invite 
the Governors of all the Basin States, or their designated representatives, and the 
Department of State and USIBWC as appropriate, to consult with the Secretary 
in an attempt to resolve such claim or controversy by mutual agreement. 

3. In the event projections included in any monthly 24-Month Study indicate Lake 
Mead elevations may approach an elevation that would trigger shortages in 
deliveries of water from Lake Mead in the United States, the Secretary shall 
consult with the Department of State, the USIBWC and the Basin States on 
whether and how the United States may reduce the quantity of water allotted to 
Mexico consistent with the 1944 Treaty.8

8 These Guidelines are not intended to constitute an interpretation or application of the 1944 Treaty or to 
represent current United States policy or a determination of future United States policy regarding 
deliveries to Mexico. The United States will conduct all necessary and appropriate discussions regarding 
the proposed federal action and implementation of the 1944 Treaty with Mexico through the IBWC in 
consultation with the Department of State. 
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4. Whenever Lake Mead is below elevation 1,025 feet, the Secretary shall consult 
with the Basin States annually to consider whether Colorado River hydrologic 
conditions, together with the anticipated delivery of water to the Lower Division 
states and Mexico, is likely to cause the elevation of Lake Mead to fall below 
1,000 feet.  Upon such a consideration, the Secretary shall consult with the 
Basin States to discuss further measures that may be undertaken.  The Secretary 
shall implement any additional measures consistent with applicable federal law. 

5. During the Interim Period the Secretary shall consult with the Basin States 
regarding the administration of ICS. 

6. During the Interim Period the Secretary shall consult with the Basin States 
regarding the creation of ICS through other extraordinary conservation measures 
pursuant to Section 3.A.1.h.

7. During the Interim Period the Secretary shall consult with the Basin States 
regarding the creation of System Efficiency ICS pursuant to Section 3.A.3. 

8. The Secretary shall consult with the Basin States to evaluate actions at critical 
elevations that may avoid shortage determinations as reservoir elevations 
approach critical thresholds.

C. Mid-Year Review 

In order to allow for better overall water management during the Interim Period, the 
Secretary may undertake a mid-year review to consider revisions to the AOP.  The 
Secretary shall initiate a mid-year review if requested by any Basin State or by the 
Upper Colorado River Commission.  In the mid-year review, the Secretary may modify 
the AOP to make a determination that a different operational tier (Section 2.A., B., or 
D., or Section 6.A., B., C., or D.) than that determined in the AOP will apply for the 
remainder of the Year or Water Year as appropriate, or that an amount of water other 
than that specified in the applicable operational tier will be released for the remainder of 
the Year or Water Year as appropriate.  The determination of modification of the AOP 
shall be based upon an evaluation of the objectives to avoid curtailment of uses in the 
Upper Basin, minimize shortages in the Lower Basin and not adversely affect the yield 
for development available in the Upper Basin.  In undertaking such a mid-year review, 
the Secretary shall utilize the April 1 final forecast of the April through July runoff, 
currently provided by the National Weather Service’s Colorado Basin River Forecast 
Center, and other relevant factors such as actual runoff conditions, actual water use, and 
water use projections.  For Lake Mead, the Secretary shall revise the determination in 
any mid-year review for the current Year only to allow for additional deliveries from 
Lake Mead pursuant to Section 2 of these Guidelines. 
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D. Operations During Interim Period 

These Guidelines implement the LROC and may be reviewed concurrently with the 
LROC five-year review.  The Secretary will base annual determinations regarding the 
operations of Lake Powell and Lake Mead on these Guidelines unless extraordinary 
circumstances arise.  Such circumstances could include operations that are prudent or 
necessary for safety of dams, public health and safety, other emergency situations, or 
other unanticipated or unforeseen activities arising from actual operating experience. 

Beginning no later than December 31, 2020, the Secretary shall initiate a formal review 
for purposes of evaluating the effectiveness of these Guidelines.  The Secretary shall 
consult with the Basin States in initiating this review. 

Procedures will be established for implementation of ICS and DSS by Reclamation’s 
Lower Colorado Regional Director.
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Section 8. Interim Period and Termination

[Adopted January 16, 2001; Deleted and Modified December 13, 2007]  

A. Interim Period 

These Guidelines will be effective upon the date of execution of the ROD for Colorado 
River Interim Guidelines for Lower Basin Shortages and Coordinated Operations of 
Lake Powell and Lake Mead and will, unless subsequently modified, remain in effect 
through December 31, 2025 (through preparation of the 2026 AOP). 

The Department promulgated these Guidelines based on consideration of multiple 
sources of information, including existing applicable guidelines, information submitted 
by the general public, an Agreement and recommendation submitted by the 
representatives of the Governors of the seven Colorado Basin States, modeling, and 
other information contained in environmental compliance documentation.  The 
Secretary recognizes that the Basin States’ recommendation was developed with the 
intent to be consistent with existing law, as addressed by Section 9 of the April 23, 
2007, Agreement among the Basin States.     

The Secretary recognizes that differences exist with respect to interpretations of certain 
provisions contained in the Law of the River and the proper application of those 
provisions, including, for example, Section 602(a) of the Colorado River Basin Project 
Act of 1968.  In lieu of a formal determination regarding such disputes, the Secretary 
will apply the operational criteria in these Guidelines.  By way of further example, 
positions and rights concerning the calculation of the quantity of Section 602(a) storage 
and releases of water from Lake Powell are reserved.  The Secretary, through the 
adoption of these Guidelines, makes no determination with respect to the correctness of 
any interpretation of Section 602(a) storage and release requirements or other positions 
of the individual Colorado River Basin states. 

Actual operations under these Guidelines shall not represent interpretations of existing 
law by the Secretary, nor predetermine in any manner the means of operation that the 
Secretary may adopt following the Interim Period.  Releases from Lake Powell or Lake 
Mead pursuant to these Guidelines shall not prejudice the position or interests of either 
the Upper or Lower Division states, or any Colorado River Basin state, with respect to 
required storage or deliveries of water pursuant to applicable federal law, either during 
or after the Interim Period.   
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B. Effective Period - Special Provisions 

1. The provisions for the delivery and accounting of ICS in Section 3 shall remain 
in effect through December 31, 2036, unless subsequently modified, for any ICS 
remaining in an ICS Account on December 31, 2026. 

2. The provisions for the creation and delivery of Tributary Conservation ICS and 
Imported ICS in Section 3 shall continue in full force and effect until fifty years 
from the date of the execution of the ROD. 

3. The provisions for the creation and delivery of DSS in Section 4 shall continue 
in full force and effect until fifty years from the date of the execution of the 
ROD.

C. Termination of Guidelines 

Except as provided in Section 8.B., these Guidelines shall terminate on December 31, 
2025 (through preparation of the 2026 AOP).  At the conclusion of the effective period 
of these Guidelines, the operating criteria for Lake Powell and Lake Mead are assumed 
to revert to the operating criteria used to model baseline conditions in the Final 
Environmental Impact Statement for the Interim Surplus Guidelines dated December 
2000 (i.e., modeling assumptions are based upon a 70R Strategy for the period 
commencing January 1, 2026 (for preparation of the 2027 AOP)).
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Section 9. Authority 
These Guidelines are issued pursuant to the authority vested in the Secretary by federal 
law, including the Boulder Canyon Project Act of 1928 (28 Stat. 1057), the Colorado 
River Storage Project Act (70 Stat. 105), and the Consolidated Decree issued by the 
U.S. Supreme Court in Arizona v. California, 547 U.S. 150 (2006) and shall be used to 
implement Articles II and III of the Criteria for the Coordinated Long-Range Operation 
of Colorado River Reservoirs Pursuant to the Colorado River Basin Project Act of 
September 30, 1968 (Pub. L. No. 90-537), as amended. 
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RECORD OF DECISION 


OPERATION OF GLEN CANYON DAM 


FINAL ENVIRONMENTAL IMPACT STATEMENT
 

I. INTRODUCTION 

This record of decision (ROD) of the Department of the Interior, Bureau of Reclamation 
(Reclamation), documents the selection of operating criteria for Glen Canyon Dam, as analyzed in 

the final Environmental Impact Statement (EIS), dated March 21,1995 (FES 95-8). The EIS on the 

operation of Glen Canyon Dam was prepared with an unprecedented amount of scientific research, 
public involvement, and stakeholder cooperation. 

Scientific evidence gathered during Phase I of the Glen Canyon Environmental Studies (GCES) 
indicated that significant impacts on downstream resources were occurring due to the operation of 

Glen Canyon Dam. These findings led to a July 1989 decision by the Secretary of the Interior  

for Reclamation to prepare an EIS to reevaluate dam operations. The purpose of the reevaluation 
was to determine specific options that could be implemented to minimize, consistent with law, 
adverse impacts on the downstream environment and cultural resources, as well as Native American 
interests in Glen and Grand Canyons. Analysis of an array of reasonable alternatives 
was needed to allow the Secretary to balance competing interests and to meet statutory 
responsibilities for protecting downstream resources and producing hydropower, and to protect 
affected Native American interests. 

In addition, the Grand Canyon Protection Act of 1992 was enacted on October 30, 1992. Section 

1802 (a) of the Act requires the Secretary to operate Glen Canyon Dam: 

"...in such a manner as to protect, mitigate adverse impacts 

to, and improve the values for which Grand Canyon National Park 

and Glen Canyon National Recreation Area were established, 

including, but not limited to natural and cultural resources and 

visitor use." 


Alternatives considered include the No Action Alternative as well as eight operational alternatives 
that provide various degrees of protection for downstream resources and hydropower production. 
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II. DECISION 

The Secretary's decision is to implement the Modified Low Fluctuating Flow Alternative (the 
preferred alternative) as described in the final EIS on the Operation of Glen Canyon Dam with a 
minor change in the timing of beach/habitat building flows (described below). This alternative was 
selected because it will reduce daily flow fluctuations well below the no action levels (historic 
pattern of releases) and will provide high steady releases of short duration which will protect or 
enhance downstream resources while allowing limited flexibility for power operations. 

The Modified Low Fluctuating Flow Alternative incorporates beach/habitat-building flows which are 
scheduled high releases of short duration designed to rebuild high elevation sandbars, deposit 
nutrients, restore backwater channels, and provide some of the dynamics of a natural system. In the 
final EIS, it was assumed that these flows would occur in the spring when the reservoir is low, with a 
frequency of 1 in 5 years. 

The Basin States expressed concern over the beach/habitat-building flows described in the final EIS 
because of the timing of power plant by-passes. We have accommodated their concerns, while 
maintaining the objectives of the beach/habitat-building flows. Instead of conducting these flows in 
years in which Lake Powell storage is low on January 1, they will be accomplished by utilizing 
reservoir releases in excess of power plant capacity required for dam safety purposes. Such releases 
are consistent with the 1956 Colorado River Storage Project Act, the 1968 Colorado River Basin 
Project Act, and the 1992 Grand Canyon Protection Act. 

Both the Colorado River Management Work Group and the Transition Work Group, which 
participated in the development of the Annual Operating Plan and the EIS, respectively, support this 
change as it conforms unambiguously with each member's understanding of the Law of the River. 
These groups include representatives of virtually all stakeholders in this process. 

The upramp rate and maximum flow criteria were also modified between the draft and final EIS. The 
upramp rate was increased from 2,500 cubic feet per second per hour to 4,000 cubic feet per second 
per hour, and the maximum allowable release was increased from 20,000 to 25,000 cubic feet per 
second. We made these modifications to enhance power production flexibility, as suggested by 
comments received. These modifications were controversial among certain interest groups because of 
concerns regarding potential impacts on resources in the Colorado River and the Grand Canyom 
However, our analysis indicates that there would be no significant differences in impacts associated 
with these changes (“Assessment of Changes to the Glen Canyon Dam EIS Preferred Alternative 
from Draft to Final EIS", October 1995). 

The 4,000 cubic feet per second per hour upramp rate limit will be implemented with the 
understanding that results from the monitoring program will be carefiXy considered. If impacts 
differing from those described in the final EIS are identified, a new ramp rate criterion will be 
considered by the Adaptive Management Work Group and a recommendation for action forwarded to 
the Secretary. 
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The maximum flow criterion of 25,000 cubic feet per second will be implemented with the 
understanding that actual maximum daily releases would only occasionally exceed 20,000 cubic 
feet per second during a minimum release year of 8.23 million acre-feet. This is because the 
maximum allowable daily change constraint overrides the maximum allowable release and because 
monthly release volumes are lower during minimum release years. If impacts differing from those 
described in the final EIS are identified through the Adaptive Management Program, the 
maximum flow restriction will be reviewed by the Adaptive Management Work Group and a 
recommendation for action will be forwarded to the Secretary. 

III. DESCRIPTION OF ALTERNATIVES 

Nine alternative methods of operating Glen Canyon Dam (including the No Action Alternative) 
were presented in the final EIS. The eight action alternatives were designed to provide a 
reasonable range of alternatives with respect to operation of the dam. One alternative would 
allow unrestricted fluctuations in flow (within the physical constraints of the power plant) to 
maximize power production, four would impose varying restrictions on fluctuations, and three 
others would provide steady flows on a monthly, seasonal, or annual basis. The names of the 
alternatives reflect the various operational regimes. In addition, the restricted fluctuating flow and 
steady flow alternatives each include seven elements which are common to all of them. These 
common elements are: 1) Adaptive Management, 2) Monitoring and Protecting Cultural 
Resources, 3) Flood Frequency Reduction Measures, 4) Beach/Habitat-Building Flows, 5) New 
Population of Humpback Chub, 6) Further Study of Selective Withdrawal, and 7) Emergency 
Exception Criteria. A detailed description of the alternatives and common elements can be found 
in Chapter 2 of the final EIS. A brief description of the alternatives is given below. 

UNRESTRICTED FLUCTUATING FLOWS 

No Action: Maintain the historic pattern of fluctuating releases up to 31,500 cubic feet per 
second and provide a baseline for impact comparison. 

Maximum Power plant Capacity: Permit use of full power plant capacity up to 33,200 
cubic feet per second. 

RESTRICTED FLUCTUATING FLOWS 

High: Slightly reduce daily fluctuations from historic levels. 

Moderate: Moderately reduce day fluctuations from historic levels; includes habitat 
maintenance flows. 

Modified Low (Preferred Alternative): Substantially reduce daily fluctuations from 
historic levels; includes habitat maintenance flows. 

Interim Low: Substantially reduce daily fluctuations from historic levels; same as interim 
operations except for addition of common elements. 
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STEADY FLOWS 

Existing Monthly Volume: Provide steady flows that use historic monthly release 
strategies. 

Seasonally Adjusted: Provide steady flows on a seasonal or monthly basis; includes 
habitat maintenance flows. 

Year-Round: Provide steady flows throughout the year. 

Table I shows the, specific operational criteria for each of the alternatives. 

IV. SIGNIFICANT ISSUES AND ALTERNATIVES 

The Glen Canyon Dam EIS scoping process was initiated in early 1990 and the public was invited to 

comment on the appropriate scope of the EIS. More than 17,000 comments were received 

during the scoping period, reflecting the national attention and intense interest in the EIS. 


As a result of the analysis of the oral and written scoping comments, the following were 

determined to be resources or issues of public concern: beaches, endangered species, ecosystem
 
integrity, fish, power costs, power production, sediment, water conservation, rafting/boating, air 

quality, the Grand Canyon wilderness, and a category designated as "other" for remaining 

concerns. Comments regarding interests and values were categorized as: expressions about the 

Grand Canyon, economics, nonquantifiable values, nature versus human use, and the complexity
 
of Glen Canyon Dam issues. 


The EIS team consolidated and refined the public issues of concern, identifying the significant 

resources and associated issues to be analyzed in detail. These resources include: water, 

sediment, fish, vegetation, wildlife and habitat, endangered and other special status species, cultural 

resources, air quality, recreation, hydropower, and non-use value. 


Further meetings were held with representatives from the cooperating agencies and public interest 

groups who provided comments on the criteria for development of reasonable alternatives for the 

EIS. The public also had an opportunity to comment on the preliminary selection of alternatives at 

public meetings and through mailings. The final selection of alternatives took into consideration 

the public's views.
 

V. COMMENTS RECEIVED ON THE FINAL EIS 

Many comments and recommendations on the final EIS were received in the form of pre-printed 
postcards and letters that addressed essentially the same issues. The comments are summarized 
below along with Reclamation’s responses. 

COMMENT: Maintain Draft EIS flows. Modifying the upramp, rate and maximum flows 
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Table 1.—Operating limits of alternatives identified for detailed analysis 

 Unrestricted Fluctuating Flows Restricted Fluctuating Flows  Steady Flows 

  Maximum     Existing   
 Powerplant      Monthly  Seasonally  
No Action  Capacity High Moderate  Modified Low  Interim Low Volume Adjusted Year-Round 

3
Minimum 1,000 Labor 1,000 Labor 3,000 5,000 8,000 8,000 8,000 8,000 Oct-Nov  Yearly 
releases Day-Easter Day-Easter  between between 8,500 Dec volume 

1 4 
(cfs)    5,000 7a.m. and 7a.m. and 11,000 Jan-Mar prorated  

2 2
3,000 3,000  7 p.m. 7 p.m. 12,500 Apr 

Easter-Labor Easter-Labor 8,000 
   18,000 May-Jun 
 Day
  Day depending on 5,000 at night 5,000 at 12,500 Jul 

 monthly night 9,000 Aug-Sep 
volume, firm 
load, and 
market 
conditions 

Maximum 31,500 33,200 31,500  31,500 (may 25,000 20,000  Monthly 18,000  Yearly 
releases be exceeded (exceeded volumes (exceeded volume 

5 4 
(cfs)  during habitat during habitat prorated during habitat prorated  

maintenance maintenance maintenance 
flows) flows) flows) 

 6
Allowable 30,500 Labor 32,200 Labor 15,000 to �45% of 5,000 7�1,000 

7�1,000 
7�1,000 

6
 daily flow Day-Easter Day-Easter 22,000 mean flow for 5,000 6,000 or 

fluctuations 28,500 30,200 the month not 6,000 or 8,000 
(cfs/24 hours) Easter-Labor Easter-Labor to exceed 8,000 


 Day
  Day �6,000 

Ramp rates Unrestricted Unrestricted Unrestricted   2,500 up 2,000  2,000 cfs/day 2,000 
(cfs/hour) up, 5,000 or 4,000 up 4,000 up 1,500 down  cfs/day between  cfs/day 

4,000 down 2,500 down 1,500 down between months between 
months months 

Common None None Adaptive management (including long-term monitoring and research) 
elements Monitoring and protecting cultural resources 

Flood frequency reduction measures 
Beach/habitat-building flows 
New population of humpback chub 
Further study of selective withdrawal 
Emergency exception criteria 

1 In high volume release months, the allowable daily change would require higher minimum flows (cfs). 

2 Releases each weekday during recreation season (Easter to Labor Day) would average not less than 8,000 cfs for the period from 8 a.m. to midnight. 

3 Based on an 8.23-million-acre-foot (maf) year; in higher release years, additional water would be added equally to each month, subject to an 18,000-cfs maximum. 

4 for an 8.23-maf year, steady flow would be about 11,400 cfs. 

5 Maximums represent normal or routine limits and may necessarily be exceeded during high water years. 

6 Daily fluctuation limit of 5,000 cfs for monthly release volumes less than 600,000 acre-feet; 6,000 cfs for monthly release volumes of 600,000 to 800,000 acre-feet; and 8,000 cfs for 

monthly volumes over 800,000 acre-feet. 

7 Adjustments would allow for small power system load changes.  
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between the draft and final EIS has neither been open for public review nor subjected to serious 
scientific scrutiny. These changes should have been addressed in the draft EIS and made available for 
public comment at that time. Credible proof, based on the testing of a specific scientific hypothesis, 
that alterations in operating procedures at Glen Canyon Dam follow the spirit and  intent of the 
Grand Canyon Protection Act needs to be provided. The burden of proof that there  will be no 
impact on downstream resources rests with those proposing changes. 

RESPONSE: The modification of the preferred alternative, which incorporated changes in the 
upramp rate and maximum flows, was made after extensive public discussion. The new preferred 
alternative was discussed as an agenda item during the May, June, August, and November 1994 
public meetings of the Cooperating Agencies who assisted in the development of the EIS. A wide 
range of public interest groups received advance mailings and agendas and were represented at      
the public meetings. The environmental groups attending these meetings included: America 
Outdoors, American Rivers, Desert Flycasters, Environmental Defense Fund, Friends of the 
River, Grand Canyon River Guides, Grand Canyon Trust, Sierra Club, and Trout Unlimited.  
Meeting logs indicate that representatives from at least some of these groups attended all but the May 
meeting. In addition, approximately 16,000 citizens received periodic newsletters 
throughout the EIS process. This included a newsletter outlining the proposed changes issued 
several months prior to the final EIS. The environmental groups mentioned above were included 
on the newsletter mailing list. 

Reclamation's research and analysis has been thorough with regards to changes in flows and 
ramping rates and potential impacts upon downstream resources. A complete range of research 
flows was conducted from June 1990 to July 1991. These included high and low fluctuating 
flows with fast and slow up and down ramp rates. Glen Canyon Environmental Studies Phase II 
identified cause and effect relationships between downramp rates and adverse impacts to canyon 
resources. However, no cause and effect relationships between upramp rates and adverse impacts 
to canyon resources were identified. The draft EIS, (a public document peer reviewed by GCES 
and the EIS Cooperating Agencies) states that upramp rates have not been linked to sandbar 
erosion (page 95) and that "Rapid increases in river stage would have little or no effect on 
sandbars." (page 190). 

With respect to potential impacts occurring with the change in flows, it should be noted that sand in 
the Grand Canyon is transported almost exclusively by river flows. The amount of sand transported 
increases exponentially with increases in river flow. Maintaining sandbars over the long term 
depends on the amount of sand supplied by tributaries, monthly release volumes, range of flow 
fluctuations, and the frequency and distribution of flood flows. Conversely, occasional flows 
between 20,000 and 25,000 cubic feet per second may cause minor beach building, and may provide 
water to riparian vegetation. 

As part of the EIS, the effects of each alternative on long-term sand storage in Marble Canyon (river 
miles 0 to 61) were analyzed. The Marble Canyon reach was chosen for analysis because it is more 
sensitive to impacts from darn operations than downstream reaches. For each fluctuating flow 
alternative, the analysis used 20 years of hourly flow modeled by Spreck Rosekrans of the 
Environmental Defense Fund and 85 different hydrologic scenarios (each representing 50 years of 
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monthly flow data). This analysis was documented in the draft EIS on page 182, and Appendix 
D, pages 4-5. The analyses relating to the probability of net gain in riverbed sand for each 
alternative is documented in the draft EIS on pages 54-55, 184, 187, and 194. 

Specific peer reviewed studies relating to the above analyses are listed in Attachment 1. 

COMMENT: Do not change the upramp rate and maximum flow criteria at the same 

time. While acknowledging Reclamation's good efforts to identify and establish optimum operating 
criteria for all users of Glen Canyon Dam, changing two flow criteria (upramp rate and maximum 
flow criterion of preferred alternative) does not make prudent scientific sense. It will not result in 
reliable data. Not enough information is at hand to predict the outcome of these proposals. 

RESPONSE: Viewed from the purely scientific viewpoint, it would be preferable to change 
variables one at a time in a controlled experiment. However, many uncontrolled variables already 
exist, and from a resource management standpoint the interest lies in measuring the possible 
resource impact, if any, which might result from jointly changing both criteria. The best available 
information suggests that the long-term impact of changing both criteria at once will be difficult, if 
not impossible to detect. 

Even though both parameters would change, for 8 months of an 8.23 million acre foot year 
(minimum release year), only the upramp rate will be used. The ability to operationally exceed 
20,000 cubic feet per second only exists in months in which releases are in excess of 900,000 acre 
feet. In a minimum release year, flows above 20,000 cubic feet per second will most likely occur 
in December, January, July, and August. Evaluation of the upramp rates can be initiated 
immediately with the evaluation of the increase in maximum flow relegated to the months with the 
highest volumes. New upramp and maximum flow criteria would be recommended through the 
Adaptive Management Program should monitoring results indicate that either of these criteria are 
resulting in adverse impacts to the natural, cultural, or recreational (human safety) resources of 
the Grand Canyon differing from those shown in the final EIS. 

COMMENT: "Habitat/Beach Building Floods" designed to redeposit sediment and reshape the 

river's topography much like the Canyon's historic floods should be conducted. 
An experimental release based on this premise is critical to restore some of the river's historic 
dynamics; without it, any flow regime will result in continued loss of beach and backwater habitat. 
This "spike" should be assessed and implemented for the spring of 1996, subject to a critical 
evaluation of its flow size, timing, impact on fisheries, and completion of a comprehensive 
monitoring plan. Recent side-canyon floods underscore the need for restoring natural processes. 

RESPONSE: Reclamation and the Cooperating Agencies continue to support this concept. The 
preferred alternative supports such a flow regime. A test flow was conducted this spring. The results 
of this flow are currently being analyzed. We expect to conduct more of these flows in the future. 

COMMENT: Endorse the Fish & Wildlife Service's Biological Opinion and implement 
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experimental steady flows to benefit native fishes, subject to the results of a risk/benefit analysis now 
in progress. 

RESPONSE: The preferred alternative provides for experimental steady flows through the 
Adaptive Management Program for the reasons put forth in the Biological Opinion. 

COMMENT: Fund and implement immediately an Adaptive Management Program. This is the 
appropriate forum to address important issues. It is imperative that resource management 
rely on good science to monitor, and respond to possible adverse effects resulting from changes in 
dam operations. 

RESPONSE: The preferred alternative provides for implementation of an Adaptive Management 
Program. 

COMMENT: Interior Secretary Babbitt should issue a Record of Decision by December 31, 

1995, and conduct an efficient and timely audit by the General Accounting Office as mandated by 
the Grand Canyon Protection Act. 

RESPONSE: In compliance with the Grand Canyon Protection Act, Interior Secretary Babbitt could 
not issue the Record of Decision until considering the findings of the General Accounting Office. 
Those findings were issued on October 2, 1996. 

OTHER COMMENTS: Another set of comments were received from municipalities and other 
power user groups. These letters made up about 3 percent of the total received and were 
essentially identical in content. Although the authors were not totally in agreement with the 
preferred alternative because of the reduction in peaking power, they believe it is a workable 
compromise. These letters characterized the final EIS as ". . a model for resolving complex 
environmental issues among divergent interests." They also urged the government to protect the 
integrity of the process, resist efforts to overturn the FEIS, and allow the scientists' assessment to 
stand, in as much as the Adaptive Management Process will give Reclamation an opportunity to 
evaluate the effects of operational changes over time and make modifications according to 
scientific findings. 

RESPONSE: While the preferred alternative may not satisfy all interests, Reclamation believes it is 
a workable compromise and meets the two criteria set out in the EIS for the reoperation of the dam, 
namely restoring downstream resources and maintaining hydropower capability and flexibility. 

A letter of comment from the Environmental Protection Agency (EPA) indicates that EPA!s 
comments on the draft EIS were adequately addressed in the final EIS. It also expresses their support 
for the preferred alternative. 

Samples of the comment letters and cards, and a copy of EPA’s comment letter are included as 
Attachment 2. 
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VI. ENVIRONMENTAL COMMITMENTS AND MONITORING 

The following environmental and monitoring commitments will be carried out under the preferred 
alternative or any of the other restricted fluctuating or steady flow alternatives described in the 
final EIS. A detailed description of these commitments can be found on pages 33 - 43 of that 
document. All practicable means to avoid or minimize environmental harm from the preferred 
alternative have been adopted. 

1. Adaptive Management: This commitment includes the establishment of an Adaptive 
Management Workgroup, chartered in accordance with the Federal Advisory Committee Act; and 
development of a long-term monitoring, research, and experimental program which could result in 
some additional operational changes. However, any operational changes will be carried out in 
compliance with NEPA. 

2. Monitoring and Protection of Cultural Resources: Cultural sites in Glen and Grand 
Canyons include prehistoric and historic sites and Native American traditional use and sacred 
sites. Some of these sites may erode in the future under any EIS alternative, including the no 
action alternative. Reclamation and the National Park Service, in consultation with Native 
American Tribes, will develop and implement a long-term monitoring program for these sites.  
Any necessary mitigation will be carried out according to a programmatic agreement written in 
compliance with the National Historic Preservation Act. This agreement is included as  
Attachment 5 in the final EIS. 

3. Flood Frequency Reduction Measures: Under this commitment, the frequency of unanticipated 
floods in excess of 45,000 cubic feet per second will be reduced to an average of once in 100 years. 
This will be accomplished initially through the Annual Operating Plan process and eventually by 
raising the height of the spillway gates at Glen Canyon Dam 4.5 feet. 

4. Beach/Habitat-Building Flows: Under certain conditions, steady flows in excess of a given 
alternative’s maximum will be scheduled in the spring for periods ranging from I to 2 weeks. 
Scheduling, duration, and flow magnitude will be recommended by the Adaptive Management 
Work Group and scheduled through the Annual Operating Plan process. The objectives of these 
flows are to deposit sediment at high elevations, re-form backwater channels, deposit nutrients, 
restore some of the natural system dynamics along the river corridor, and help the National Park 
Service manage riparian habitats. 

5. New Population of Humpback Chub: In consultation with the U.S. Fish and Wildlife 
Service (FWS), National Park Service, and Arizona Game and Fish Department (AGFD), 
Reclamation will make every effort (through funding, facilitating, and technical support) to ensure 
that a new population of humpback chub is established in the mainstem or one or more of the 
tributaries within Grand Canyon. 

6. Further Study of Selective Withdrawal: Reclamation will aggressively pursue and support 
research on the effects of multilevel intake structures at Glen Canyon Dam and use the results of  
this research to decide whether or not to pursue construction. FWS, in consultation with AGFD, 
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will be responsible for recommending to Reclamation whether or not selective withdrawal should be 
implemented at Glen Canyon Dam. Reclamation will be responsible for design, NEPA compliance, 
permits, construction, operation, and maintenance. 

7. Emergency Exception Criteria: Operating criteria have been established to allow the 
Western Area Power Administration to respond to various emergency situations in accordance 
with their obligations to the North American Electric Reliability Council. This commitment also 
provides for exceptions to a given altemative's. operating criteria during search and rescue 
situations, special studies and monitoring, dam and power plant maintenance, and spinning 
reserves. 

VII. BASIS FOR DECISION 

The goal of selecting a preferred alternative was not to maximize benefits for the most resources,  but 
rather to find an alternative dam operating plan that would permit recovery and long-term 
sustainability of downstream resources while limiting hydropower capability and flexibility only to 
the extent necessary to achieve recovery and long-term sustainability. 

Based on the impact analysis described in the final EIS, three of the alternatives are considered to   
be environmentally preferable. They are: the Moderate Fluctuating Flow Alternative, the  
Modified Low Fluctuating Flow Alternative, and the Seasonally Adjusted Steady Flow 
Alternative. Modified Low Fluctuating Flow is selected for implementation because it satisfies 
the critical needs for sediment resources and some of the habitat needs of native fish, benefits the 
remaining resources, and allows for future . hydropower flexibility, although there would be 
moderate to potentially major adverse impacts on power operations and possible decreases in 
long-term firm power marketing. Nearly all downstream resources are dependent to some extent 
on the sediment resource. This alternative meets the critical requirements of the sediment 
resource by restoring some of the pre-dam variability through floods and by providing a long-term 
balance between the supply of sand from Grand Canyon tributaries and the sand-transport 
capacity of the river. This, in turn, benefits the maintenance of habitat. The critical requirements for 
native fish are met by pursuing a strategy of warming releases from Glen Canyon Dam,  
enhancing the sediment resource, and substantially limiting the daily flow fluctuations. 

The decision process for selecting the preferred alternative for the EIS followed a repetitive 
sequence of comparisons of effects on downstream resources resulting from each alternative. 
Alternatives resulting in unacceptable adverse effects on resources (such as long-term loss of 
sandbars leading to the destruction of cultural resource sites and wildlife habitat) were eliminated 
from further comparisons. Comparisons continued until existing data were no longer available to 
support assumed benefits. 

All resources were evaluated in terms of both positive and adverse effects from proposed 
alternatives. Once it was determined that all alternatives would deliver at least 8.23 million acre feet 
of water annually, water supply played a minor role in subsequent resource evaluations. (One  
of the objectives of the "Criteria for Coordinated Long-Range Operation of Colorado River 
Reservoirs" is a minimum annual release of 8.23 million acre feet of water fforn Glen Canyon 
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Appendix 36:  Record of Decision - Operation of Glen Canyon Dam (w/o attachments) (1996)

Dam.) The alternatives covered a range of possible dam operations from maximum utilization of 
peaking power capabilities with large daily changes in downstream river levels (Maximum Power-
plant Capacity Alternative) to the Year-Round Steady Flow Alternative that would have 
eliminated all river fluctuations and peaking power capabilities. Within this range, the Maximum 
Powerplant Capacity, No Action, and High Fluctuating Flow alternatives were eliminated from 
consideration as the preferred alternative because they would not meet the first criterion of 
resource recovery and long-term sustainability. Data indicated that while beneficial to 
hydropower production, these alternatives would either increase or maintain conditions that 
resulted in adverse impacts to downstream resources under no action. For example, under these 
alternatives, the sediment resource would not likely be maintained over the long-term. 

At the other end of the range, the Year-Round Steady Flow Alternative was also eliminated from 
consideration as the preferred alternative. This alternative would result in the greatest storage of 
sand within the river channel, the lowest elevation sandbars, the largest potential expansion of 
riparian vegetation, and the highest white-water boating safety benefits. However, it would not 
provide the variability on which the natural processes of the Grand Canyon are dependent (e.g. 
beach building, unvegetated sandbars, and backwater habitats). A completely stable flow regime 
would encourage the growth of vegetation thereby reducing bare-sand openings and patches of 
emergent marsh vegetation. This would limit beach camping and reduce the habitat value of these 
sites. With respect to other resources, this alternative did not provide any benefits beyond those 
already provided by other alternatives. Steady flows could also increase the interactions between 
native and non-native fish by intensifying competition and predation by non-natives on native fish. 
Such interactions would reach a level of concern under steady flows. Finally, this alternative 
would have major adverse impacts on hydropower (power operations and marketing). 

The Existing Monthly Volume Steady Flow Alternative was eliminated from selection as the 
preferred alternative for reasons similar to those discussed above for the Year-Round Steady Flow 
Alternative. 

Although the Interim Low Fluctuating Flow Alternative performed well over the interim period 
(August 1991 to the present), long-term implementation of this alternative would not restore some of 
the pre-dam variability in the natural system. The selected Modified Low Fluctuating Flow 
Alternative is an improved version of the Interim Low Fluctuating Flow Alternative because it would 
provide for some pre-dam variability through habitat maintenance flows. 

The three remaining alternatives-the Moderate Fluctuating, Modified Low Fluctuating, and 

Seasonally Adjusted Steady Flow Alternatives-- provide similar benefits to most downstream 
resources (e.g.. vegetation, terrestrial wildlife, and cultural resources) with respect to increased 
protection or improvement of those resources (see Table 11-7 in the EIS). The Moderate 
Fluctuating Flow Alternative provided only minor benefits to native fish over no action conditions 
because of the relative similarity in flow fluctuations; and the benefits from the Seasonally 
Adjusted Steady Flow Alternative were uncertain given the improvement in habitat conditions for 
non-native fish this alternative would provide. Seasonally adjusted steady flows also would create 
conditions significantly different from those under which the current aquatic ecosystem has 
developed in the last 30 years and would adversely affect hydropower to a greater extent than the 
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other two alternatives. The Modified Low Fluctuating Flow could substantially improve the 
aquatic food base and benefit native and non-native fish. The potential exists for a minor increase in 
the native fish population. 

Although the Moderate Fluctuating, Modified Low Fluctuating, and Seasonally Adjusted Steady 
Flow Alternatives provide similar benefits to most downstream resources, the Modified Low 
Fluctuating Flow Alternative was selected as the preferred alternative because it would provide 
the most benefits with respect to the original selection criteria, given existing information. This 
alternative would create conditions that promote the protection and improvement of downstream 
resources while maintaining some flexibility in hydropower production. Although there would be a 
significant loss of hydropower benefits due to the selection of the preferred alternative (between V 5. 
1 and $44.2 million annually) a recently completed non-use value study conducted under the Glen 
Canyon Environmental Studies indicates that the American people are willing to pay much more than 
this loss to maintain a healthy ecosystem in the Grand Canyon. The results of this nonuse value study 
are summarized in Attachment 3 of the ROD. 

The results of a General Accounting Office (GAO) audit mandated by the Grand Canyon 
Protection Act are in Attachment 4 of the ROD. This audit generally concludes that Reclamation 
used appropriate methodologies and the best available information in determining the potential 
impact of various dam flow alternatives on important resources. However, GAO identified some 
shortcomings in the application of certain methodologies and data, particutarly with respect to the 
hydropower analysis. Reclamation's assumptions do not explicitly include the mitigating effect of 
higher electricity prices on electricity demand (price elasticity). GAO also determined that 
Reclamation's assumptions about natural gas prices were relatively high and that two computational 
errors were made during the third phase of the power analysis. According to GAO, these limitations 
suggest that the estimated economic impacts for power are subject to uncertainty. GAO also found 
limitations with some of the data used for impact analysis. Certain data was incomplete or outdated, 
particularly data used in assessing the economic impact of alternative flows on recreational activities. 
Nevertheless, the National Research Council peer reviewed both the Glen Canyon Environmental 
Studies and the EIS, and generally found the analysis to be adequate. The GAO audit concluded that 
these shortcomings and limitations are not significant and would not likely alter the findings with 
respect to the preferred alternative and usefulness of the document in the decision-making process. 
The audit also determined that most of the key parties (83 percent of respondents) support 
Reclamation's preferred alternative for dam operations, although some concerns remain. 
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The full text of this Record of Decision, together with Attachments 1-4, appears among the 
supplemental documents on the DVD included with this volume. 
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Commission Act that a meeting of the 
Jimmy Carter National Historic Site 
Advisory Commission will be held at 
8:30 a.m. to 4:00 p.m. at the following 
location and date. 
DATES: March 20–21, 1997. 
LOCATION: The Carter Presidential 
Library, One Coppenhill, Atlanta, 
Georgia 30303. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Fred Boyles, Superintendent, Jimmy 
Carter National Historic Site, Route 1 
Box 800, Andersonville, Georgia 31711, 
(912) 924–0343. 
SUPPLEMENTARY INFORMATION: The 
purpose of the Jimmy Carter National 
Historic Site Advisory Commission is to 
advise the Secretary of the Interior or 
his designee on achieving balanced and 
accurate interpretation of the Jimmy 
Carter National Historic Site. 

The members of the Advisory 
Commission are as follows: 
Dr. Steven Hochman 
Dr. James Sterling Young 
Dr. Donald B. Schewe 
Dr. Henry King Stanford 
Dr. Barbara Fields, Director, National 

Park Service, Ex-Officio member 
The matters to be discussed at this 

meeting include the status of park 
development and planning activities. 
This meeting will be open to the public. 
However, facilities and space for 
accommodating members of the public 
are limited. Any member of the public 
may file with the commission a written 
statement concerning the matters to be 
discussed. Written statements may also 
be submitted to the Superintendent at 
the address above. Minutes of the 
meeting will be available at Park 
Headquarters for public inspection 
approximately 4 weeks after the 
meeting. 

Dated: February 24, 1997. 
Daniel W. Brown, 
Acting Regional Director, Southeast Region. 
[FR Doc. 97–5133 Filed 2–28–97; 8:45 am] 
BILLING CODE 4310–70–M 

Agenda for the February 12, 1997
Public Meeting for the Advisory
Commission for the San Francisco 
Maritime National Historical Park; 
Public Meeting, Fort Mason Center,
Building F, 10:00 AM–12:30 PM 

10:00 AM	 Welcome—Neil Chaitin, 
Chairman 

Opening Remarks—Neil Chaitin, 
Chairman, William G. Thomas, 
Superintendent 

Approval of Minutes—October 17, 
1996 meeting 

10:15 AM	 Update—General 
Management Plan, William G. 
Thomas, Superintendent 

10:35 AM	 Review—Programmatic 
Agreement between the Park, the 
State Historic Preservation Officer, 
and the Advisory Council on 
Historic Preservation, regarding 
historical compliance issues within 
the Draft General Management Plan 
of 1996. Stephen Canright, Curator 
of History and/or Frank Willis, 
Denver Service Center. 

11:05 AM	 Update—Haslett Warehouse 
Building Plan, William G. Thomas, 
Superintendent 

11:20 AM	 Status—Condition of Ships/ 
Inspection Procedures, Wayne 
Boykin, Ships Manager 

WAPAMA—Condition Status, Wayne 
Boykin, Ships Manager 
—Army Corps of Engineers, Bay 
Model Visitor Center, Status of 
Docking Agreement, William G. 
Thomas, Superintendent, 
Representative, Army Corps of 
Engineers 

12:00 PM	 Public comments and 
questions 

12:15 PM Election of Officers 
12:30 PM	 Agenda items/Date for next 

meeting 
12:45 PM Adjournment 
William G. Thomas, 
Superintendent. 
[FR Doc. 97–5134 Filed 2–28–97; 8:45 am] 
BILLING CODE 4310–70–P 

Bureau of Reclamation 

Operating Criteria and 1997 Annual
Plan of Operations for Glen Canyon
Dam 

AGENCY: Bureau of Reclamation, 
Interior.
 
ACTION: Adoption of operating criteria
 
and 1997 annual plan of operations.
 

SUMMARY: Pursuant to the Grand Canyon 
Protection Act of 1992, the Bureau of 
Reclamation (Reclamation) is required 
to prepare formal Operating Criteria and 
an Annual Plan of Operations following 
completion of an audit by the General 
Accounting Office (GAO) and the 
Record of Decision (ROD) on the 
Operation of Glen Canyon Dam. The 
GAO audit was completed on October 2. 
1996, and the Glen Canyon Dam 
Operation ROD was signed on October 
9, 1996. Draft copies of the proposed 
Operating Criteria and the 1997 Annual 
Plan of Operations were distributed to 
Governors of the Colorado River Basin 
States, the Upper Colorado River 
Commission, appropriate Federal 
agencies, Indian Tribes, representatives 

of academic and scientific communities, 
environmental organizations, the 
recreation industry, contractors for the 
purchase of federal power produced at 
Glen Canyon Dam, and others interested 
in Colorado River operations. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Bruce Moore, Bureau of Reclamation, 
125 South State Street, Room 6107, Salt 
Lake City, Utah 84138–1102; telephone: 
801–524–3702. 
SUPPLEMENTARY INFORMATION: The 
Operating Criteria specify the 
requirements for an annual report of 
operations under the Grand Canyon 
Protection Act, a periodic review of 
Operating Criteria, and details regarding 
operational constraints. These 
constraints include maximum, 
minimum, and daily fluctuation flow 
rates, maximum ramp rates, emergency 
exception criteria, flood frequency 
reduction measures, habit maintenance 
flows, and beach/habitat building flows. 

The 1997 Annual Plan of Operations 
reflects the operation of Glen Canyon 
Dam consistent with the Operating 
Criteria. Monthly releases are expected 
to vary between 600,000 acre-feet and 
1,500,000 acre-feet and daily 
fluctuations will likely vary between 
6,000 cfs/day and 8,000 cfs/day 
depending on monthly release volumes. 
The revised maximum daily flow rate of 
25,000 cfs and the maximum upramp 
rate of 4,000 cfs/hr. will be placed into 
effect following signing of these 
documents by the Secretary of the 
Interior. The following paragraphs 
contain the final text of the Operating 
Criteria and the 1997 Plan of Operations 
for Glen Canyon Dam. 

Operating Criteria: These Operating 
Criteria are promulgated according to 
section 1804 of Public Law 102–575, the 
Grand Canyon Protection Act of 1992. 
They are to control the operation of 
Glen Canyon Dam, constructed under 
the authority of the Colorado River 
Storage Project Act. These Operating 
Criteria are separate and apart from the 
Criteria for Coordinated Long-Range 
Operation of Colorado River Reservoirs 
prepared according to the Colorado 
River Basin Project Act of 1968. 

1. Annual Report: As required in the 
Grand Canyon Protection Act, a report 
shall be prepared and submitted to 
Congress annually. This report will 
describe the operation of Glen Canyon 
Dam for the preceding water year and 
the expected operation for the upcoming 
water year. The annual plan of 
operations shall include such detailed 
rules and quantities as are required by 
the Operating Criteria contained herein. 
It shall provide a detailed explanation of 
the expected hydrologic conditions for 
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the Colorado River immediately below 
Glen Canyon Dam. 

2. Review of Criteria: The Secretary of 
the Interior shall review these Operating 
Criteria as the result of actual operating 
experiences to determine if the 
Operating Criteria should be modified to 
better accomplish the purposes of the 
Grand Canyon Protection Act. Such a 
review shall be made at least every 5 
years in consultation with the 
appropriate Federal agencies, Governors 
of the Colorado River Basin States, 
Indian Tribes, representatives of 
academic and scientific communities, 
environmental organizations, the 
recreation industry and contractors for 
the purchase of Federal power produced 
at Glen Canyon Dam. 

3. Specific Operational Constraints: 
The plan of operations will follow the 
description of the preferred alternative 
(Modified Low Fluctuating Flow) in the 
Operation of Glen Canyon Dam Final 
Environmental Impact Statement and its 
Record of Decision. The specific criteria 
are as follows: 

Minimum Releases—8,000 cfs 
between 7 a.m. and 7 p.m. and 5,000 cfs 
at night. 

Maximum Releases—25,000 cfs. 
Several circumstances warrant 
exception to this restriction. These are 
the Beach/Habitat Building Flows and 
the Habitat Maintenance Flows (both 
described below) and the release of large 
volumes of water to avoid spills or 
floodflow releases from Glen Canyon 
Dam. These latter releases would most 
likely result from high snowmelt runoff 
into Lake Powell; if such high releases 
above 25,000 cfs are required, they shall 
be made at constant daily flow rates. 

Allowable Daily Flow Fluctuations— 
5,000 cfs/24 hours for monthly release 
volumes less than 600,000 acre feet; 
6,000 cfs/24 hours for monthly release 
volumes of 600,000 to 800,000 acre feet; 
and 8,000 cfs/24 hours for monthly 
release volumes over 800,000 acre feet. 

Maximum Ramp Rates—4,000 cfs/ 
hour when increasing, and 1,500 cfs/ 
hour when decreasing. 

Emergency Exception Criteria— 
Normal powerplant operations will be 
altered temporarily to respond to 
emergencies. These changes in 
operations typically would be of short 
duration (usually less than 4 hours) and 
would be the result of emergencies at 
the dam or within the interconnected 
electrical system. Examples of system 
emergencies include: 

• Insufficient generating capacity. 
• Transmission system; overload, 

voltage control, and frequency. 

• System restoration. 
• Humanitarian situations (Search 

and rescue). 
Flood Frequency Reduction 

Measures—The frequency of 
unanticipated flood flows in excess of 
45,000 cfs will be reduced to no more 
than 1 year in 100 years as a long-term 
average. This will be accomplished 
initially through the Annual Operating 
Plan process and eventually by raising 
the height of the spillway gates at Glen 
Canyon Dam 4.5 feet. 

Habitat Maintenance Flows—Habitat 
maintenance flows are high, steady 
releases within powerplant capacity 
(33.200 cfs) not to exceed 14 days in 
March, although other months will be 
considered under the Adaptive 
Management Program. Actual 
powerplant release capacity may be less 
33,200 cfs under low reservoir 
conditions. These flows will not be 
scheduled when projected storage in 
Lake Powell on January 1 is greater than 
19,000,000 acre feet, and typically 
would occur when annual releases are 
at or near the minimum objective 
release of 8,230,000 acre-feet. Habitat 
maintenance flows differ from beach/ 
habitat-building flows because they will 
be within powerplant capacity, and will 
occur nearly every year when the 
reservoir is low. 

Beach/Habitat-Building Flows—These 
controlled floods will occur as 
described in the EIS (steady flow not to 
exceed 45,000 cfs, duration not to 
exceed 14 days, up-ramp rates not to 
exceed 4,000 cfs/hours, and down-ramp 
rates not to exceed 1,500 cfs/hour) 
except instead of conducting them in 
years in which Lake Powell storage is 
low on January 1, they will be 
accomplished by utilizing reservoir 
releases in excess of powerplant 
capacity required for dam safety 
purposes. Such releases are consistent 
with the 1956 Colorado River Storage 
Project Act, the 1968 Colorado River 
Basin Project Act, and the 1992 Grand 
Canyon Protection Act. 

1997 Annual Plan of Operations: 
Under the most probable inflow 
conditions in water year 1997, Glen 
Canyon Dam is expected to release 
about 14.1 million acre-feet through the 
Grand Canyon to Lake Mead. This is 
about 5.9 million acre-feet greater than 
the minimum objective release and is 
the result of high snowpack conditions 
throughout the Colorado River basin. 
Lake Powell is expected to fill in July. 

Monthly release volumes from Glen 
Canyon Dam during 1997 are expected 

to range from 600,000 acre-feet to 
1,500,000 acre-feet. Projected daily 
allowable fluctuations therefore will be 
6,000 cfs or 8,000 cfs (see criteria). With 
the projected monthly release volumes, 
it is likely that peak daily releases will 
exceed 20,000 cfs during the months of 
February through July, when monthly 
release volumes are at their highest for 
the year. Minimum releases of 5,000 cfs 
at night and 8,000 cfs during the day 
and ramping rates of 4,000 cfs/hr 
increasing and 1,500 cfs/hr decreasing 
will be followed. All of the above is 
outlined in the Record of Decision 
implementing the preferred alternative 
of the Glen Canyon Dam Environmental 
Impact Statement. 

With current projected monthly 
release volumes, daily releases will 
exceed 20,000 cfs during the months of 
February through July, when monthly 
release volumes are at their highest for 
the year. Releases above 25,000 cfs will 
be made as steady flows. Since there are 
concerns for possible modifications of 
the environmental restoration in the 
Grand Canyon accomplished last year 
with the beach/habitat building flow, 
monitoring of the impacts of this 
spring’s releases will be an important 
objective of the Grand Canyon 
Monitoring and Research Center and 
may result in fluctuating flows to aid in 
this effort. 

Every measure will be taken to 
prevent a powerplant bypass this spring 
in order to preserve the environmental 
enhancement accomplished by the 
beach/habitat building flow test in April 
1996. Water year 1997 had a January 1, 
1997, Lake Powell storage content 
greater than 19 million acre-feet; 
therefore a beach/habitat maintenance 
flow of powerplant capacity is not 
planned. 

This plan in prepared in conformance 
with Section 1804(c)(1)(A) of the GCPA. 
Any changes to the plan would require 
reconsultation in accordance with this 
Act. 

The draft Operating Criteria and the 
1997 Annual Plan of Operations were 
discussed at a consultation meeting held 
on November 21, 1996, with the 
Transition Work Group, which includes 
many of the same people who received 
draft copies. 

Dated: February 14, 1997. 
Eluid L. Martinez, 
Commissioner, Bureau of Reclamation. 
[FR Doc. 97–5144 Filed 2–28–97; 8:45 am] 
BILLING CODE 4310–94–M 
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Record of Decision 

Operation of Flaming Gorge Dam 


Final Environmental Impact Statement 


I. Summary of Action and Background 

The Bureau of Reclamation (Reclamation) has completed a final environmental impact 
statement (EIS) on the operation of Flaming Gorge Dam.  The EIS describes the potential 
effects of modifying the operation of Flaming Gorge Dam to assist in the recovery of four 
endangered fish, and their critical habitat, downstream from the dam.  The four 
endangered fish species are Colorado pikeminnow (Ptychocheilus lucius), humpback 
chub (Gila cypha), razorback sucker (Xyrauchen texanus), and bonytail (Gila elegans). 
Reclamation would implement the proposed action by modifying the operations of 
Flaming Gorge Dam, to the extent possible, to achieve the flows and temperatures 
recommended by participants of the Upper Colorado River Endangered Fish Recovery 
Program (Recovery Program).  Reclamation’s goal is to implement the proposed action 
and, at the same time, maintain and continue all authorized purposes of the Colorado 
River Storage Project. 

The purpose of the proposed action is to operate Flaming Gorge Dam to protect and assist 
in recovery of the populations and designated critical habitat of the four endangered 
fishes, while maintaining all authorized purposes of the Flaming Gorge Unit of the 
Colorado River Storage Project (CRSP), including those related to the development of 
water resources in accordance with the Colorado River Compact. 

As the Federal agency responsible for the operation of Flaming Gorge Dam, Reclamation 
was the lead agency in preparing the EIS. Eight cooperating agencies also participated in 
preparing this EIS: the Bureau of Indian Affairs (BIA), Bureau of Land Management, 
National Park Service, State of Utah Department of Natural Resources, U.S. Fish and 
Wildlife Service, United States Department of Agriculture Forest Service, Utah 
Associated Municipal Power Systems, and Western Area Power Administration 
(Western). 

The EIS was prepared pursuant to the National Environmental Policy Act of 1969 
(NEPA), as amended; the Council on Environmental Quality’s (CEQ) Regulations for 
Implementing the Procedural Provisions of NEPA (40 CFR 1500-1508); the Department 
of the Interior’s NEPA Implementing Procedures (516 DM 1-15); and Reclamation’s 
NEPA Handbook. 

Flaming Gorge Dam, located on the Green River in northeastern Utah about 200 miles 
east of Salt Lake City, is an authorized storage unit of the CRSP.  Flaming Gorge Dam 
was completed in 1962 and full operation of the dam and reservoir began in 1967.  The 
powerplant, located at the base of the dam, began commercial operation in 1963 and was 



 

 

 
  

 

 
  

 

 

 

 

 

completed in 1964.  Reclamation operates the dam and powerplant and Western markets 
the power. 

The EIS describes and analyzes the potential effects of two alternatives.  Under the No 
Action Alternative, operations under the conditions imposed by the 1992 Biological 
Opinion would continue. Under the Action Alternative, operations would be in 
accordance with the flow and temperature regimes described in the Flow and 
Temperature Recommendations for Endangered Fish in the Green River Downstream of 
Flaming Gorge Dam (2000 Flow and Temperature Recommendations) which were 
designed, developed, and published by the Upper Colorado River Endangered Fish 
Recovery Program (Recovery Program). 

II. Reclamation’s Decision 

It is the decision of the Bureau of Reclamation (Reclamation) to select the Action 
Alternative as presented in the Operation of Flaming Gorge Dam Final Environmental 
Impact Statement (EIS) issued on November 15, 2005.  In making this decision, 
Reclamation has reviewed the alternatives and their predicted environmental, economic, 
and social impacts, and considered the comments submitted by the interested public.  
This decision includes the potential for refinement of the flow and temperature 
recommendations if relevant new information gained through adaptive management 
supports that possibility. 

III. Alternatives Considered in the Final EIS 

No Action Alternative – Under the No Action Alternative, Flaming Gorge Dam would 
be operated to achieve the flow and temperature regimes recommended in the 1992 
Biological Opinion. These flows were intended to mimic a more natural hydrograph than 
occurred under previous dam operations and to protect nursery habitats of endangered 
fishes downstream from the Green and Yampa River confluence. 

Under normal operations, reservoir releases through Flaming Gorge Powerplant range 
from 800 to 4,600 cfs.  These flows adhere to the interim operating criteria for Flaming 
Gorge Dam established by Reclamation in September 1974.  Under these criteria, 
Reclamation agreed to provide (1) a minimum flow of 400 cfs at all times, (2) flows of 
800 cfs under normal conditions and for the foreseeable future, and (3) flows exceeding 
800 cfs when compatible with multipurpose operations of all CRSP reservoirs. 

Temperature requirements under the No Action Alternative, specified in the Reasonable 
and Prudent Alternative of the 1992 Biological Opinion (page 30), include the following: 

Releases from Flaming Gorge beginning July 1 and continuing until November 1 
should be of the warmest water available, approaching 59 degrees F (15 degrees 
C) (highest lake levels). By releasing the warmest water available during this 
period, water temperatures in the upper Green River should not differ more than 
9 degrees F (5 degrees C) in the Yampa River at Echo Park and should average 
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near 72-77 degrees F (22-25 degrees C) in Gray Canyon from July 1 to August 
15. 

Action Alternative – Under the Action Alternative, releases from Flaming Gorge Dam 
would be patterned so that the peak flows, durations, and base flows and temperatures, 
described in the 2000 Flow and Temperature Recommendations for Reaches 1, 2, and 3 
of the Green River, would be achieved to the extent possible. 
•	 Reach 1 begins at Flaming Gorge Dam and extends 65 river miles to the 

confluence of the Green and Yampa Rivers.  In this reach, the Green River 
extends 25 miles to the Colorado border and meanders about 10 river miles into 
northwestern Colorado and then flows southward for about 30 river miles.  This 
reach is almost entirely regulated by releases from Flaming Gorge Dam. 

•	 Reach 2 begins at the confluence of the Green and Yampa Rivers in Colorado and 
extends 99 river miles southwest to the White River confluence near Ouray, 
Uintah County, Utah. In this reach, tributary flows from the Yampa River 
combine with releases from Flaming Gorge Dam to provide a less regulated flow 
regime than in Reach 1. 

•	 Reach 3 begins at the confluence of the Green and White Rivers and extends 246 
river miles south to the confluence of the Green and Colorado Rivers in 
Canyonlands National Park at the boundary of Wayne and San Juan Counties in 
southeastern Utah. In this reach, the Green River is further influenced by 
tributary flows from the White, Duchesne, Price, and San Rafael Rivers.   

Table 2 on page 25 of the EIS shows a summary of the recommended spring peak and 
summer-to-winter base flows from the 2000 Flow and Temperature Recommendations 
report for all three reaches of the Green River.  Under the Action Alternative, Flaming 
Gorge Dam would be operated with the goal of achieving the 2000 Flow and 
Temperature Recommendations, while maintaining and continuing all authorized 
purposes of Flaming Gorge Dam and Reservoir. 

The 2000 Flow and Temperature Recommendations for each reach are not integrated in 
such a way that a particular release from Flaming Gorge Dam could equally achieve the 
recommendations for all reaches simultaneously.  The intent of the Action Alternative is 
first to meet the 2000 Flow and Temperature Recommendations for Reach 2 by timing 
releases to supplement the larger Yampa River spring peak flows and then, if necessary, 
make adjustments to releases so that the 2000 Flow and Temperature Recommendations 
for Reach 1 could also be met.  The Flaming Gorge Model assumes that the 2000 Flow 
and Temperature objectives in Reach 3 are met whenever the flow objectives are met in 
Reach 2. 

The 2000 Flow and Temperature Recommendations focus primarily on the flow regimes 
in Reaches 2 and 3, which include flows from the Yampa River.  However, since these 
river flow criteria are based solely on upper Green River hydrology, the 2000 Flow and 
Temperature Recommendations in Reaches 1 and 2 would most likely be achieved to 
varying degrees. For example, in years when the upper Green River Basin is wetter than 
the Yampa River Basin, meeting the 2000 Flow and Temperature Recommendations in 
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Reaches 2 and 3 would most likely exceed the minimum target for the peak flow 
recommendations for Reach 1. 

Conversely, if the Yampa River Basin is wetter than the upper Green River Basin, 
meeting the 2000 Flow and Temperature Recommendations for Reaches 2 and 3 could 
result in falling short of the peak flow target for Reach 1.  Under this scenario, the Action 
Alternative might require Flaming Gorge Dam releases to be increased so that the 2000 
Flow and Temperature Recommendations in Reach 1 could also be met.  Flows in 
Reaches 2 and 3 would then exceed their respective minimum 2000 Flow and 
Temperature Recommendations.  Since only one release pattern can be selected each 
year, depending upon how water is distributed between the upper Green River and 
Yampa River Basins, each reach would achieve or exceed its respective minimum 2000 
Flow and Temperature Recommendations to varying degrees. 

Each year, Reclamation would work closely with the U.S. Fish and Wildlife Service and 
Western in developing a flow regime consistent with the 2000 Flow and Temperature 
Recommendations and CRSP purposes and would also consider input from the Flaming 
Gorge Working Group meetings.  The overall effectiveness of implementing the Action 
Alternative would be measured by the long-term frequency of achieving flow thresholds 
described in the 2000 Flow and Temperature Recommendations.  Consideration would be 
given to hydrologic conditions, operational limitations, past operational conditions, and 
the overall health of the endangered fish downstream from the dam.  An administrative 
record of the operational decisionmaking would be maintained and available to the 
public. This record would include analysis of previous operations and the effectiveness 
of achieving desired targets on a year-by-year basis. 

Water release temperatures at the dam would be regulated with the objective of achieving 
target temperatures for upper Lodore Canyon and the confluence of the Yampa and 
Green Rivers during the first 2 to 5 weeks of the base flow period and/or when Colorado 
pikeminnow larvae are present at this confluence. 

Normal powerplant operations would continue to be adjusted on a daily basis to meet 
power system needs. Normal dam and powerplant operations would be altered 
temporarily to respond to emergencies.  These emergencies may be associated with dam 
safety, power system conditions, or personal safety of individuals or groups associated 
with recreation or other activities on the river. 

IV. Environmentally Preferable Alternative 

The analyses in the EIS show the Action Alternative to be the environmentally preferable 
alternative.  In comparison to the No Action Alternative, the Action Alternative is 
predicted to have a greater benefit for the four endangered fish species as well as the 
riverine community and riparian corridor which have declined in overall health and 
condition since the construction of Flaming Gorge Dam.  In addition, fish communities in 
Flaming Gorge Reservoir, particularly kokanee salmon, are predicted to benefit from a 
decrease in reservoir fluctuations. 
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V. Basis For Decision 

The Action Alternative is selected for implementation because it best meets purpose and 
need, is the environmentally preferable alternative, and when compared to the No Action 
Alternative, does not result in unacceptable adverse impacts. 

The following paragraphs describe the Department of the Interior’s basis and authority 
for this decision and clarify language in the final EIS, particularly Section 1.4.1.1.  The 
authority to implement an operations regime that is consistent with the 2000 Flow and 
Temperature Recommendations is found in section 1 of CRSPA.  This section states: 

In order to initiate the comprehensive development of the water resources of the 
Upper Colorado River Basin, for the purposes, among others, of regulating the 
flow of the Colorado River, storing water for beneficial consumptive use, making 
it possible for states of the Upper Basin to utilize, consistently with the provisions 
of the Colorado River Compact, the apportionments made to and among them in 
the Colorado River Compact and the Upper Colorado River Basin Compact, 
respectively, providing for the Reclamation of arid and semi-arid land, for the 
control of floods and for the generation of hydroelectric power, as an incident to 
the foregoing purposes, the Secretary of the Interior is hereby authorized (1) to 
construct, operate, and maintain the following initial units of the Colorado River 
storage project, consisting of dams, reservoirs, powerplants, transmission 
facilities and appurtenant works [including] Flaming Gorge. . .. 

The Colorado River Compact of 1922 established an upper basin and a lower basin 
within the Colorado River system and apportioned the exclusive beneficial consumptive 
use of Colorado River water in perpetuity to the Upper and Lower Basins.  The Upper 
Colorado River Basin Compact of 1948 apportioned the Upper Basin’s share of the 
Colorado River system among the states of Colorado, Utah, Arizona, Wyoming and New 
Mexico. CRSPA was enacted in 1956 to facilitate the development of the water and 
power resources of the Upper Basin consistent with the Compacts. 

The Upper Colorado River Endangered Fish Recovery Program (Recovery Program) was 
developed in response to the request of Colorado, Wyoming, and Utah to facilitate the 
continued development of their Compact apportionments in light of Endangered Species 
Act concerns. The goal of the Recovery Program, therefore, is to recover the listed 
species of the Upper Colorado River to the point of de-listing, while allowing for the 
continued operation and development of the water resources of the Upper Colorado River 
Basin. All Recovery Program participants have signaled their agreement with the 
principles and goals of the Recovery Program through their participation and support in 
Recovery Program activities.1 In addition to its recovery objectives, the Recovery 
program also includes an ESA Section 7 agreement, wherein program actions and 

1 Final Recovery Implementation Program for Endangered Fish Species in the Upper Colorado River Basin, 
U.S. Fish and Wildlife Service, Sept. 29, 1989, pp. 1-1 and January 1988 Cooperative Agreement for the 
Recovery Implementation Program for Endangered Fish Species in the Upper Colorado River Basin, 
including 2001 extension through Sept. 30, 2013. 
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sufficient progress toward recovery constitute a Reasonable and Prudent Alternative for 
those existing and future water depletion activities that may jeopardize the continued 
existence of endangered species or cause the destruction or adverse modification of 
critical habitat of those species. 

Implementation of the Recovery Program’s 2000 Flow and Temperature 
Recommendations, in concert with other Recovery Program actions, is intended to avoid 
jeopardy and assist in recovery. By implementing the 2000 Flow and Temperature 
Recommendations, Reclamation is taking the steps necessary to avoid jeopardizing the 
continued existence of the endangered species from the operation of Flaming Gorge Dam 
and to voluntarily and cooperatively take steps to facilitate recovery of the fish, which, in 
turn, will support the continued and further utilization of the Federal facilities to aid in 
the development of the states’ Compact apportionments.  Thus, consistent with the 
authorized purposes of CRSPA, implementation of the 2000 Flow and Temperature 
Recommendations supports the States of the Upper Basin in the utilization of their 
Compact apportionment while assisting in the recovery of endangered species.  
Moreover, that specific authorized purposes of the Unit may not be fully maximized for 
limited durations in certain year types does not invalidate the actions of the Secretary, as 
long as the overall purposes of CRSPA are met.  And we expect in this instance, these 
purposes will be met. 

This action is limited to the proposition that avoiding jeopardy and making progress 
toward recovery of listed fish facilitate the ability of the Upper Basin states to continue 
utilizing and further develop their Colorado River apportionments.  It is not a decision 
that reads CRSPA as generally authorizing the release of water for fish and wildlife 
purposes. In these particular and unique circumstances, therefore, we conclude the 
implementation of an operations regime that is consistent with the 2000 Flow and 
Temperature Recommendations is deemed to be within the authorization contained in 
section 1 of CRSPA. Reference to the 1968 Colorado River Basin Project Act language 
in Section 1.4.1.1 of the final EIS neither claims nor provides authority in implementing 
the proposed action, but is included to inform the public that consideration of fish and 
wildlife purposes is required under the Criteria for Coordinated Long-Range Operation of 
Colorado River Reservoirs. 

The EIS shows that the negative effects of the Action Alternative are minimal and 
insignificant and that there is considerable potential to further reduce undesirable effects 
through adaptive management.  In particular, the hydrology analysis shows that the 
greatest potential for negative effects to several resources, including land use, recreation, 
mosquito control, and power generation are associated with one particular flow 
recommendation, specifically a spring peak release of at least 18,600 cubic feet per 
second (cfs) in Reach 2 for two weeks or more in at least one of four average 
hydrological years. Reclamation recognizes that the 2000 Flow and Temperature 
Recommendations represent the best available science and affirms its intent to meet those 
recommendations to the extent possible.  At the same time, because of the potential 
economic effects of powerplant bypasses, Reclamation intends to work through the 
Upper Colorado Endangered Fish Recovery Program, along with the cooperating 
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agencies on the EIS and the interested public, to assess the possibility of improving 
connectivity of floodplain habitats, identifying ways to improve entrainment of larval 
razorback suckers into floodplain habitats, maintain the river channel, restore natural 
variability of the river system, and meet other goals of the Flow and Temperature 
Recommendations at lower peak flow levels where feasible.  Such additional knowledge 
gained through the adaptive management process may result in future refinement of the 
2000 Flow and Temperature Recommendations that would maintain or improve 
conditions for the four endangered fish species while minimizing negative effects to the 
authorized purposes of Flaming Gorge Dam. 

VI. Summary of Comments Received on the Final EIS 

Reclamation has received 17 comment letters since the final EIS was published.  Several 
of these letters were received after the 30-day waiting period ended on December 27, 
2005, but were nevertheless reviewed prior to finalizing the Record of Decision.  No new 
issues were raised that would require further analysis in the EIS.   

This Record of Decision has been edited for clarity in response to comments received on 
the final EIS.  Conflicting opinions were expressed on the authority to implement the 
proposed action, as well as on the purpose of the technical working group.  

Concern was expressed that a technical working group, as recommended by the 2000 
Flow and Temperature Recommendations, might be duplicative of the efforts of the 
already established Flaming Gorge Working Group and Recovery Program.  The purpose 
of a technical working group would be limited to proposing specific flow and 
temperature targets for each year’s operations. This is the informal process that has 
historically occurred to propose dam operations each year during spring peak and base 
flow seasons. Reclamation, Western, and the U.S. Fish and Wildlife Service are 
specified as participants in this group because they are the three agencies involved in 
compliance with the Endangered Species Act. The Flaming Gorge Working Group 
remains the appropriate forum for addressing public input, other resource concerns or 
research flows. The Recovery Program remains the appropriate forum for discussion of 
endangered fish response to Flaming Gorge Dam operations and for identification of 
endangered fish research needs. The environmental commitments listed below clarify 
Reclamation’s intentions in establishing this process.   

VII. Environmental Commitments 

(1) The Flaming Gorge Working Group, which meets two times per year, will continue to 
function as a means of providing information to and gathering input from stakeholders 
and interested parties on dam operations. 
(2) The adaptive management process will rely on ongoing or added Recovery Program 
activities for monitoring and studies to test the outcomes of modifying the flows and 
release temperatures from Flaming Gorge Dam.  It will rely on the Flaming Gorge 
Working Group meetings for exchange of information with the public. 
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(3) Reclamation will develop a process for operating the selective withdrawal structure 
consistent with the objective of improving temperature conditions for the endangered 
native fish.  This process will include identification of lines of communication for 
planning and making changes to selective withdrawal release levels, coordination with 
other agencies, recognition of equipment limitations that may affect the ability to release 
warmer water, and the costs and equipment impacts associated with operating at higher 
temperatures. 
(4) Reclamation will continue to annually coordinate the peak flow releases from 
Flaming Gorge Dam with the appropriate Federal, State, and county officials.  This will 
include continued communication with county officials to assist in their mosquito control 
activities. 
(5) As recommended by the Wyoming State Historic Preservation Office, Reclamation 
will periodically inspect eligible historic properties around Flaming Gorge Reservoir to 
determine whether there are any effects from the Action Alternative. 
(6) Reclamation will consult with Federal, State, and local officials and the interested 
public to determine whether additional signage or other means of public notification of 
higher spring river flows are needed. 
(7) A Ute ladies’-tresses recovery team geomorphology working group, consisting of the 
National Park Service, Reclamation, and several independent researchers, is currently in 
place. As part of Reclamation’s efforts to monitor and understand the effects of the 
proposed action on Ute ladies’-tresses this group will be expanded to include interested 
Federal and State agency geomorphologists, riparian ecologists, and botanists who 
choose to participate on a voluntary basis.  This group could assist in designing and 
implementing a monitoring program to gain additional knowledge about Ute ladies’-
tresses. Reclamation will oversee the Ute ladies’- tresses working group and insure that 
the working group meets regularly to discuss and prioritize monitoring, assist with data 
interpretation, and prioritize any needed research.  When appropriate, this working group 
will also provide recommendations to the technical working group discussed in item 10 
below. 
(8) Reclamation will continue to participate in the Recovery Program efforts. 
(9) Reclamation will support the Recovery Program, in coordination with the U.S. Fish 
and Wildlife Service and Western, in developing and conducting Recovery Program 
studies associated with flood plain inundation. Such studies would include improving 
connectivity of floodplain habitats, identifying ways to improve entrainment of larval 
razorback suckers into floodplain habitats, maintain the river channel, restore natural 
variability of the river system, and analyze possibilities for meeting the goals of the Flow 
and Temperature Recommendations at lower peak flow levels where feasible.  
(10) In coordination with the Recovery Program, a technical working group, consisting of 
biologists and hydrologists from Reclamation, Western and FWS, will annually propose 
an initial flow regime to the existing Flaming Gorge Working Group.  This process will 
concurrently fulfill informal consultation and coordination requirements of ESA for the 
action agencies. The Flaming Gorge Working Group will then provide comments and 
input on the proposed flows relative to all resource concerns.  Reclamation will then 
make a determination on how to incorporate the additional information into the annual 
operational plan. 
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(11) As agreed during consultation in 2004, Reclamation will notify the Ute Indian Tribe 
of the Uintah and Ouray Reservation and BIA annually of the onset of high spring flows. 

VIII. Implementation 

Implementation of the Action Alternative will begin with the spring 2006 runoff season.  
The process for implementation of the Action Alternative is described in Section 2.5.3 of 
the EIS (page 31) and Section 4.20 of the EIS (page 251).  The administrative record 
referenced in Section 2.5.3 of the EIS and on page 4 above will include an annual report 
to document the technical working group’s recommendations and discussions, 
Reclamation’s target flow regimes on a season by season basis, analysis of previous 
operations as related to recommendations and targets, as well as a long term analysis of 
the frequency of achieving the flow thresholds described in the 2000 Flow and 
Temperature Recommendations. 

In order to provide for proper implementation, the technical working group should meet 
not later than 30 days after signature of this Record of Decision in order to develop the 
recommended spring peak and base flow and temperature targets.  To facilitate proper 
consultation and coordination within the context of the adaptive management process, 
preliminary recommendations should be shared with the Flaming Gorge Working Group 
at least one month prior to its next scheduled meeting on April 13, 2006.  It must be 
recognized that due to the uncertain nature of forecasting, a preliminary recommendation 
may be subject to drastic revision based upon forecast changes. To prepare for such 
suggested changes, the technical working group should give consideration to providing 
for more than one target recommendation, with each recommendation linked to a possible 
or predicted hydrology scenario. 
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Summary of Action

The Bureau ofReclamation (Reclamation) has completed a final environmental impact
statement (EIS) on the operation ofNavajo Reservoir, Colorado River Storage Project, San
Juan River, New Mexico, Colorado, and Utah. The proposed action is to operate Navajo Dam
and Reservoir to meet Endangered Species Act (ESA) related Flow Recommendations for the
San Juan River l or a reasonable alternative to those recommendations, in a manner which
enables both current and future water depletions to proceed in compliance with the ESA.
The EIS was prepared by Reclamation to provide sufficient releases of water at times,
quantities, and durations believed to be necessary to conserve two endangered fish species,
the Colorado pikeminnow (ptychocheilus lucius) and the razorback sucker (Xyrauchen
texanus) and their critical habitat, as recommended by the San Juan River Basin Recovery
Implementation Program's (SJRBRIP)2 Flow Recommendations, while protecting authorized
purposes of the Navajo Unit. Reclamation's goal is to implement the proposed action and, at
the same time, continue to protect all authorized purposes of the Colorado River Storage
Project, including the Navajo Unit, and to protect Indian trust assets.

The Notice ofIntent to prepare the EIS was published in the Federal Register on October 1,
1999, and described the purpose of the proposed action as "... to mimic the natural
hydrograph of the [San Juan] river to create and maintain habitat and to maintain a healthy
biological community in order to conserve populations of two endangered fishes, while
maintaining the other authorized purposes of the Unit." The EIS on Navajo Reservoir
Operations was filed with the Environmental Protection Agency on April 20, 2006 (FES 06
06).

The EIS and this Record of Decision were prepared pursuant to the National Environmental
Policy Act (NEPA) of 1969, as amended; the Council on Environmental Quality's
regulations for implementing NEPA (40 CFR 1500-1508); the Department of the Interior's
NEPA Implementing Procedures (516 DM 1-15); and Reclamation's NEPA Handbook. As
the primary Federal agency responsible for the operation of Navajo Reservoir, Reclamation
was the lead agency in preparing the EIS. Nineteen cooperating agencies, including Indian
Tribes, Federal and state agencies, and water user organizations, participated in preparing the
EIS.

1 Holden, Paul B., comp., Flow Recommendations for the San Juan River. San Juan River Basin Recovery
Implementation Program, Biology Committee. Albuquerque, NM: U.S. Fish and Wildlife Service, 1999.

2 The SJRBRIP is a major cooperative effort among entities interested in the goals of recovery of endangered
fish and provision for water use and development in the San Juan River Basin. In addition to Reclamation,
participants include the U.S. Fish and Wildlife Service, Bureau ofIndian Affairs, Bureau of Land Management,
Southern Ute Indian Tribe, Ute Mountain Ute Tribe, Navajo Nation, Jicarilla Apache Nation, water
development interests, and the states of Colorado and New Mexico.
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Reclamation's Decision

Reclamation's decision is to implement the Preferred Alternative, the 250/5000 Alternative,
as described in the EIS. The preferred alternative, to the extent possible,3 implements criteria
needed to assist in meeting the Flow Recommendations for the San Juan River and to assist
both current and future water development in the San Juan River Basin to proceed in
compliance with Federal and state laws, interstate compacts, and the ESA. The preferred
alternative best protects Indian trust assets by facilitating present and future tribal water
development. Navajo Reservoir will be operated so that releases range from 250 cubic feet
per second (cfs) to 5,000 cfs. Flexibility will be retained to adjust release rates within this
range to respond to new information, including any revision to the Flow Recommendations,
as it becomes available. In making this decision, Reclamation has carefully reviewed the
alternatives and their predicted environmental, economic, technical, and social impacts, and
has considered the comments and concerns of agencies, tribes, organizations, and the public.
This decision includes the potential for refinement of the Flow Recommendations based on
relevant new information as may be gained through adaptive management.

Operating major water resources projects, like the Navajo Unit, is contingent on a number of
factors, in addition to regulatory and statutory constraints, that are outside the control of
Reclamation. Factors including hydrologic conditions, reservoir storage, runoff timing,
forecasting inaccuracies, and gage errors all affect Reclamation's ability to meet the Flow
Recommendations. Thus, built into this decision is the acknowledgement that Reclamation
may not be able to precisely meet the Flow Recommendations 100 percent of the time, but
the intent will be to operate in a manner that is consistent with the goals of the SJRBRIP.

Background and Associated Issues

Navajo Unit

Navajo Dam was completed in 1963 under the authority ofthe Colorado River Storage
Project Act (CRSPA) to meet multiple water resource purposes. The dam is located on the
San Juan River approximately 38 miles upstream from Farmington, New Mexico, and about
55 miles southeast ofDurango, Colorado. The reservoir extends into both Colorado and New
Mexico and has a maximum content of 1,701,300 acre feet (at), including an inactive pool of
625,675 af. During the irrigation season, the minimum operating level for the Navajo Indian
Irrigation Project (NIIP) diversion intake is at elevation 5,990 feet, or about 662,000 af of
storage; but the reservoir can be drawn down during the winter to elevation 5,985 feet, or
about 626,000 af of storage, so long as storage recovers sufficiently prior to the NIIP
irrigation season. Through a Federal Energy Regulatory Commission issued license and an
agreement with Reclamation, the City of Farmington owns and operates a hydroelectric plant
at Navajo Dam.

3 As described in the Biological Opinion and EIS.

2
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Water development in New Mexico and Colorado supported by the Navajo Unit includes, but
is not limited to, the San Juan-Chama Project; the NIIP; the Jicarilla Apache Nation Water
Rights Settlement Act; and, as part of the Southern Ute and Ute Mountain Ute Indian Water
Rights Settlement, development of the Animas-La Plata Project (ALP). Also included are
numerous smaller water uses and the proposed Navajo-Gallup Water Supply Project. Navajo
Reservoir also provides benefits of river regulation, water supply, flood control, recreation,
fish and wildlife uses, and generation of hydroelectric power.

The United States has a trust responsibility to protect and maintain rights reserved by or
granted to Indian Tribes by treaties, statutes, and executive orders. This trust responsibility
requires that Federal agencies take actions reasonably necessary to protect Indian trust assets.
The operation ofNavajo Reservoir has the potential to affect Indian trust assets in the form of
water rights. Indian trust assets exist for four federally recognized tribes within the San Juan
River Basin: the Navajo Nation, the Jicarilla Apache Nation, the Southern Ute Indian Tribe,
and the Ute Mountain Ute Tribe. Several existing and proposed Indian water projects,
including ALP and NIIP, depend on reoperation ofNavajo Reservoir for ESA compliance;
and if reoperation is not implemented, future Indian water development in the Basin might
not proceed as planned and several existing projects could be affected as well. In addition to
the NIIP, the proposed Navajo-Gallup Water Supply Project is a component ofa water rights
settlement proposed by the State ofNew Mexico and the Navajo Nation.

After initial filling of Navajo Reservoir, water management focused primarily on meeting
NIIP irrigation needs, providing flood control, and maintaining relatively stable river flows.
Spring peak flows in the San Juan River were substantially decreased (post-reservoir peaks
averaged 54 percent ofpre-reservoir peaks) and flows for the remainder of the year increased
(August-February flows averaged 18 percent higher).

Endangered Species Issues

The catalyst for changing Navajo Reservoir operations was consultation with the U.S. Fish
and Wildlife Service (Service) on the proposed construction of ALP, located in Colorado
within the San Juan River Basin. The Service issued a draft Biological Opinion in 1990
concluding ALP would jeopardize the continued existence of the Colorado pikeminnow in
the San Juan River and no reasonable and prudent alternative to avoid jeopardy was
identified at that time. Subsequent hydrologic investigations suggested that flexibility in the
operation ofNavajo Dam could help offset the negative impacts of operating ALP.

Reclamation requested initiation ofESA consultation on the operation ofNavajo Reservoir in
1991, and the Service concurred with a later request from Reclamation that consultation be
extended while research was conducted on flow needs of the endangered fish. During the
1991-1998 research period, Reclamation operated Navajo Reservoir to provide test flows to
mimic a natural hydrograph. The SJRBRIP directed research efforts. The SJRBRIP was
established in 1992 to conserve San Juan River populations of Colorado pikeminnow and
razorback sucker consistent with recovery goals for the species established by the Service,
while providing measures for compliance with the ESA for water development and
management activities in the San Juan River Basin conducted consistent with Federal and

3
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state laws, including interstate compacts. The SJRBRIP includes elements to protect the
genetic integrity of the endangered fish, to augment populations by stocking, to protect and
restore habitat, to protect water quality, to address non-native fish competition, and to
monitor endangered fish status and trends.

Following the research period, the SJRBRIP published the Flow Recommendations which
generally call for a spring peak flow and certain base flows the remainder of the year. The
recommendations suggest hydrology-based Navajo Reservoir operating criteria that provide
for the flow variability to create and maintain habitat for the endangered fish. The
recommendations integrate hydrology, geomorphology, habitat, and biology to define flow
magnitude, duration, and frequency for the spring runoff and target base flows for the
remainder of the year.

In 1994, critical habitat was designated for the Colorado pikeminnow on the San Juan River
from Farmington to Lake Powell and for the razorback sucker from the Hogback Diversion,
near Shiprock, to Lake Powell.

In June 2000, the Service prepared a new Biological Opinion that allowed the ALP Project to
proceed, dependent on the following conservation measure: the operation ofNavajo
Reservoir to mimic the natural hydrograph of the San Juan River to benefit endangered fish
species and their critical habitat. Mimicry of the natural hydrograph would be achieved by
operating Navajo to follow the Flow Recommendations. Such reoperations would be subject
to completion of the Navajo Reservoir Operations EIS and Record ofDecision.

A Biological Assessment for Navajo operations was prepared by Reclamation under Section
7(c)(I) of the ESA and was provided to the Service in July 2003. The Service submitted
their final Biological Opinion on the project to Reclamation on January 5,2006.

Biological Opinions for other water projects in the San Juan Basin depend on the SJRBRIP,
including the ability to operate Navajo Reservoir in a manner that helps to meet the Flow
Recommendations. For example, completion ofNIIP, the Public Service Company of New
Mexico water contract with the Jicarilla Apache Nation, the Jicarilla Navajo River Project,
Florida and Mancos Project water contracts, and unspecified minor depletions all depend on
the SJRBRIP.

Flow Recommendations

The recommendations are for river flows downstream from the confluence of the Animas
San Juan Rivers at Farmington. A summary of flow recommendation criteria follows. The
duration and frequency statistics for categories A-D are determined by modeling ofprojected
basin depletions for the 1929-1993 period of hydrology.

A. Category: Flows greater than 10,000 cfs during spring runoff
Duration: A minimum of 5 days between March 1 and July 31
Frequency: 20% of years, with maximum interval of 11 years

4
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B. Category: Flows greater than 8,000 cfs during runoff
Duration: A minimum of 10 days between March 1 and July 31
Frequency: 33% of years, with maximum interval of7 years

C. Category: Flows greater than 5,000 cfs during spring runoff
Duration: A minimum of21 days between March 1 and July 31
Frequency: 50% of years, with maximum interval of 5 years

D. Category: Flows greater than 2,500 cfs during spring runoff
Duration: A minimum of 10 days between March 1 and July 31
Frequency: 80% of years, with maximum interval of 3 years

E. Category: Timing ofpeak flows
Timing: Within 5 days of historical mean peak date of May 31 (on average,

based on modeling for the period 1929-1993).

F. Category: Target base flows (mean weekly)
Level: 500 cfs target; range 500-1,000 cfs (actual target base flows measured

as the average 0 f the weekly base flows at three of four streamflow
gaging stations on the San Juan River in accordance with the
Biological Opinion.

G. Category: Flood control releases
Control: Handle as a high magnitude, short duration spike and release when

flood control rules require, except that the release shall not occur
earlier than September 1 unless necessary for protection of life and
property.

The SJRBRIP is in the process of reevaluating the Flow Recommendations based on
extension of the hydrologic record through at least 2000 and on new habitat and biological
response data collected and analyzed after 1998. Any revisions to the Flow
Recommendations, in combination with anticipated development of interstate compact
allocations, will likely require the flexibility to adjust Navajo Dam releases between a
minimum of250 cfs and a maximum of 5,000 cfs consistent with the preferred alternative of
the EIS. Ifrevisions to the Flow Recommendations were outside the scope of the EIS, further
evaluation under NEPA would be necessary.

Alternatives Considered in the EIS

The purpose of modifying the operations ofNavajo Reservoir is to provide sufficient releases
of water at times, quantities, and durations believed to be needed to conserve the two
endangered fish species and their designated critical habitat, in concert with other recovery
actions. The need for a plan to modify operations has resulted from previous ESA
consultations on San Juan River Basin projects and the requirement for Reclamation to
comply with the ESA for and through discretionary actions that affect endangered species.
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Three alternatives were fully considered in the EIS: no action, 250/5000 alternative, and the
500/5000 alternative.

No Action Alternative

Under this alternative, Navajo Reservoir would be operated as it was prior to the 1990's
research flows. Operations to mimic a natural hydrograph or to provide spring peaks would
not be implemented. Minimum releases would be 500 cfs and planned spring releases of
5,000 cfs would not occur. This alternative would not meet the Flow Recommendations. It
would continue to benefit the tailwater trout fishery, operation of irrigation diversions,
recreation, and hydropower.

The No Action Alternative would adversely affect Indian trust assets. It would likely
jeopardize the continued existence of endangered fish and could also require reconsultation
with the Service for the ALP and other projects. Consequently, that portion of the Ute
Mountain Ute and Southern Ute Indian Tribes' water right settlement provided under ALP
might not be met as planned and the settlement might be compromised. This could adversely
affect non-Indian water users as well. The No Action Alternative would put the operation and
completion ofNIIP at risk and could require reconsultation under the ESA. Future Navajo
Nation water development could also be adversely affected. Similarly, the Jicarilla Apache
Nation's Navajo River Project and their third-party contract with New Mexico Public Service
for the San Juan Generating Station and other Navajo Reservoir supply contracts serviced by
the Jicarilla Nation could also be compromised. Further, the proposed Navajo-Gallup Water
Supply Project might not be able to proceed as planned, thus compromising the proposed
Navajo Nation Water Rights Settlement with the State of New Mexico in the San Juan River
Basin. Other projects that rely on Navajo Reservoir operations for ESA compliance might
also require reconsultation.

250/5000 Alternative (Preferred)

This alternative would have a range of releases between 250 and 5,000 cfs and would meet
the Flow Recommendations within the constraints of CRSPA purposes and hydrologic
conditions. This alternative also provides operational flexibility to reduce environmental
impacts as well as to address extreme hydrologic conditions. The Flow Recommendations
would be followed to provide recommended spring peak frequencies, quantities, and
durations, and also target base flows. CRSPA authorized purposes would also be maintained
and Indian trust assets protected. The alternative would support water projects with ESA
consultation dependent on Navajo Reservoir operations. The 250/5000 Alternative would
have significant impacts on certain resources such as the downstream trout fishery,
recreation, and hydropower. This alternative was designated the preferred alternative in the
EIS.

500/5000 Alternative

This alternative would have a range of releases between 500 and 5,000 cfs. It was developed
because of the strong public interest in maintaining a minimum release of 500 cfs to continue
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to benefit resources such as recreation, the downstream trout fishery, hydropower, and water
quality. This alternative would not fully meet the Flow Recommendations because sufficient
water supplies would not be stored to provide recommended spring peaks. In addition, less of
the states' interstate compact allocations might be considered to be available for
development. The 500/5000 Alternative would likely jeopardize the continued existence of
the endangered fish and thus could also require reconsultation with the Service for the ALP
Project and other projects that rely on the SJRBRIP and the associated Navajo Reservoir
operations for ESA compliance.

Environmentally Preferred Alternative

Based on the analysis in the EIS, the 250/5000 Alternative is the Environmentally Preferred
Alternative. The decision is to implement the 250/5000 Alternative. The 250/5000
Alternative helps mimic a natural hydrograph for the San Juan River and because of this is
considered the Environmentally Preferred Alternative. The natural hydrograph is projected to
benefit river habitat, native riparian areas and associated vegetation and wildlife, and native
fish.

Basis of Decision and Issues Evaluated

Key elements in evaluating alternatives were the degree to which alternatives met Flow
Recommendations, maintained CRSPA purposes, and protected Indian trust assets. The
250/5000 Alternative has been selected as the Preferred Alternative and the Environmentally
Preferred Alternative because it is the only alternative that meets Flow Recommendations
while maintaining an adequate water supply to continue providing CRSPA authorized
purposes. This alternative best meets the purpose and need and best protects Indian trust
assets. Positive impacts would occur for Indian water projects and settlements because the
250/5000 Alternative supports ESA compliance for existing and future water uses and the
SJRBRIP. The 250/5000 Alternative provides the best potential for future water development
and maintains ESA compliance for water projects in the San Juan River Basin such as NIIP,
ALP, and existing and future Navajo Nation and Jicarilla Apache Nation water uses.

It is recognized in the EIS that the 250/5000 Alternative has significant adverse effects on the
trout fishery downstream from Navajo Dam and also adversely affects river recreation (trout
fishing and rafting), hydropower production, irrigators' ability to divert water, and water
quality. While there are negative economic effects associated with adverse effects on these
resources, the 250/5000 Alternative protects existing and planned water uses in the San Juan
River Basin which have significant economic benefits.

As discussed in the EIS and Biological Opinion, the 250/5000 Alternative would provide
flexibility at certain times for limited durations to increase minimum releases during the
irrigation season to reduce impacts to downstream resources and water uses. This flexibility
derives from water committed for future development but not currently used and from other
operational and/or hydrological factors and will be available in many, but not all years.
When possible, the release of this water will be incorporated into operations to augment the
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250 cfs minimum release during the irrigation season. The availability and use of flexibility
will be addressed at the Navajo Reservoir operation meetings and reviewed throughout the
year using modeling and forecasting tools. Using this approach, and notwithstanding factors
that are beyond Reclamation's control, Reclamation would operate the reservoir consistent
with the goals of the SJRBRIP and would exercise flexibility in such a way as to avoid
impacts to the magnitude and duration of spring peak releases planned for in the Flow
Recommendations. This flexibility will be reduced as the use of approved but not fully
developed projects increases. Flexibility will not create a risk of shortages ofNavajo
Reservoir supplies and will not be considered a release of storage water to downstream senior
water rights.

The Service's final Biological Opinion on the preferred alternative concluded this action
would not jeopardize the continued existence of threatened and endangered species nor
adversely modify critical habitat. The bald eagle and southwestern willow flycatcher may be
affected, but not likely adversely affected. Concerning the Colorado pikeminnow and
razorback sucker, the Service concluded that these fish may be affected and are likely to be
adversely affected. These determinations were based on the adverse effects of reservoir
operations continued into the future and not on the implementation of the Flow
Recommendations. The Service concluded that meeting the Flow Recommendations should
prove beneficial for the endangered fish.

In its opinion, the Service determined that the level of anticipated take is not likely to result
in jeopardy to the razorback sucker and Colorado pikeminnow nor would the Preferred
Alternative cause destruction or adverse modification of their critical habitat. Two
Reasonable and Prudent Measures and two Terms and Conditions were included in the
opinion and are adopted as environmental commitments.

The following paragraphs describe the Department of the Interior's basis and authority for
this decision. The authority to implement the preferred alternative is found in Section 1 of
CRSPA. This section states:

In order to initiate the comprehensive development of the water resources of the
Upper Colorado River Basin, for the purposes, among others, of regulating the flow
of the Colorado River, storing water for beneficial consumptive use, making it
possible for the States of the Upper Basin to utilize, consistently with the provisions
of the Colorado River Compact, the apportionments made to and among them in the
Colorado River Compact and the Upper Colorado River Basin Compact, respectively,
providing for the reclamation of arid and semi-arid land, for the control of floods, and
for the generation of hydroelectric power, as an incident of the foregoing purposes,
the Secretary of the Interior is authorized (1) to construct, operate, and maintain the
following initial units of the Colorado River storage project, consisting of dams,
reservoirs, powerplants, transmission facilities and appurtenant works: Wayne N.
Aspinall, Flaming Gorge, Navajo (dam and reservoir only), and Glen Canyon ... [43
U.S.C. § 620].
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The Colorado River Compact of 1922 established an Upper Basin and a Lower Basin within
the Colorado River system and apportioned the exclusive beneficial consumptive use of
Colorado River water in perpetuity to the Upper and Lower Basins. The Upper Colorado
River Basin Compact of 1948 apportioned the Upper Basin's share of the Colorado River
system among the states of Colorado, Utah, Arizona, Wyoming, and New Mexico. The
CRSPA was enacted in 1956 to facilitate the development of the water and power resources
of the Upper Basin consistent with the Compacts.

The SJRBRIP was developed to facilitate the continued development of states' Compact
apportionments in light of ESA concerns. The goal of the SJRBRIP, therefore, is to conserve
the San Juan River populations of endangered fish species consistent with the recovery goals
of the species published by the Service, while proceeding with the continued operation and
development of both Indian and non-Indian water resources of the San Juan River Basin. All
SJRBRIP participants, agreeing that recovery to the point of de-listing will both facilitate and
ensure the continued development of water resources, have agreed with the principles and
goals of the SJRBRIP through their participation in and support of program activities. In
addition to its recovery objectives, the SJRBRIP includes an agreement on principles for
conducting ESA Section 7 consultations, wherein program actions and sufficient progress
toward recovery constitute a Reasonable and Prudent Alternative for existing and future
water resource management and development activities that are likely to jeopardize the
continued existence of endangered fish species or cause the destruction of or adverse
modification of critical habitat of those species.

The SJRBRIP's Flow Recommendations, in concert with other program actions, are intended
to avoid jeopardy and assist in recovery. By implementing actions that assist in meeting the
Flow Recommendations, Reclamation is taking the steps necessary to avoid jeopardizing the
continued existence of the endangered fish from the operation of Navajo Dam and to
voluntarily and cooperatively take steps to facilitate recovery of the fish, which, in tum, will
support the continued and further utilization of the Federal facilities to aid in the
development of the states' Compact apportionments. Thus, consistent with the authorized
purposes ofCRSPA, implementation of the Flow Recommendations supports the states in the
utilization of their Compact apportionment while assisting in the recovery of endangered
species. Moreover, that specific authorized purposes of the Navajo Unit may not be fully
maximized for limited durations in certain year types does not invalidate the actions of the
Secretary of the Interior, as long as the overall purposes ofCRSPA are met. And we expect
in this instance, these purposes will be met.

This action is limited to the proposition that both avoiding jeopardy and making progress
toward recovery oflisted fish facilitate the ability ofthe San Juan Basin states to continue
utilizing and further developing their Colorado River apportionments. It is not a decision that
reads CRSPA as generally authorizing the release of water for fish and wildlife purposes. In
these particular and unique circumstances, therefore, we conclude the implementation of an
operations regime that is consistent with the Preferred Alternative is deemed to be within the
authorization contained in Section 1 of CRSPA.
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Environmental Commitments

All practicable means to avoid or minimize environmental harm have been included in the
Preferred Alternative and are summarized below:

1. Reclamation will follow the Reasonable and Prudent Measures as well as the Terms and
Conditions in the Biological Opinion on the project.

2. Navajo Reservoir will be operated to assist in meeting spring peak and annual base flows
as described in the Biological Opinion which may be amended from time to time through the
SJRBRIP adaptive management process. Release changes will be limited to increments of
200 cfs or 10 percent of flow, whichever is higher, every 2 hours. Base flows and spring
peaks will be monitored with u.s. Geological Service gages as described in the EIS and
Biological Opinion.

3. Public operation meetings for Navajo Reservoir will continue to be held 3 times per year
to provide information to and receive input from stakeholders and the public on operations
and other water-related activities.

4. Currently, some flexibility in reservoir releases exists because water committed under
present water rights and/or future development is not fully used. This may be a significant
amount of water in some, but not all, years. The release ofthis water will be incorporated
into operations to augment the minimum 250 cfs release during the irrigation season with a
goal of minimum releases of350 cfs. The release of this additional water will help alleviate
adverse effects on the trout fishery, river recreation, hydropower, irrigators' ability to divert,
and water quality. The use of this additional water will be discussed at Navajo Reservoir
operation meetings. As noted previously, the flexibility to augment minimum releases will
diminish as committed water that is unused becomes developed. The impacts of the release
ofthis additional water will be carefully monitored, particularly as depletions increase in the
future.

5. Severe droughts, with anticipated shortages to Navajo Reservoir water users, will be
addressed according to the shortage sharing provisions of Section 11 ofPublic Law 87-483,
or through cooperative water sharing agreements, provided such agreements do not violate
Section 11. Operational changes in severe droughts could include temporary modifications to
normal operations of the reservoir and potential short-term modifications in spring peak
release criteria or the target base flows in the Flow Recommendations. In periods of extreme,
multi-year droughts, releases from Navajo Reservoir may have to be reduced below 250 cfs
to match the inflow to the reservoir. This would not occur until after Reclamation has
completed additional environmental review and coordination with the Indian Tribes and
Nations, the Service, the State ofNew Mexico, and the public.

6. Reclamation will retain the ability to modify planned releases in order to complete
extraordinary maintenance, address emergency situations, and complete safety of dam
activities that may be required in the future.
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7. Reclamation will coordinate with the Corps of Engineers and the National Weather
Service as well as with local agencies to assist in reducing potential flooding problems that
could result from combinations of spring peak releases and downstream flash floods.

8. Reclamation will carryon its activities in a manner which protects Indian trust assets and
avoids adverse impacts to Indian trust assets when possible. Positive effects to Indian trust
assets are anticipated from the Preferred Alternative which supports water projects that have
received environmental clearance and potentially for others currently undergoing
environmental review.

9. Reclamation will continue to participate in and support the SJRBRIP. Monitoring
endangered fish populations and habitat responses to the new operations will be conducted
by the SJRBRIP. Recovery goals for the two endangered fish species and criteria for
measuring positive population responses of the species are addressed in the Navajo
Operations Biological Opinion. If, based on SJRBRIP monitoring results, there are not
positive population responses in the time frames outlined in the recovery goals and in the
positive population response criteria, reinitiation ofESA consultation may be required by the
Service.

10. Reclamation will participate with the New Mexico Game and Fish Department and other
agencies in planning and implementing instream measures to reduce adverse impacts to the
trout fishery resulting from lower minimum flows. Specifically, Reclamation can provide
technical assistance and use of Reclamation lands for habitat improvement projects.

11. Lands associated with the Navajo Unit have potential for long-term habitat for the
southwestern willow flycatcher. The lands downstream from Navajo Dam are of particular
interest because the habitat has strong potential for long-term stability and management.
Potential habitat in inflow areas is subj ect to seasonal reservoir level fluctuations.
Reclamation will develop and implement a flycatcher management plan on Unit lands to
protect and improve flycatcher habitat.

12. While the Preferred Alternative results in slightly lower impacts (in comparison to other
alternatives) to cultural resources on the reservoir shoreline, fluctuations of Navajo Reservoir
continue to result in adverse impacts. Reclamation is committed to implementing a cultural
resources program to address the impacts of reservoir fluctuation. An initial goal will be to
prepare and implement a Cultural Resource Management Plan in consultation with the State
Historic Preservation Officers of Colorado and New Mexico and other consulting parties
such as Indian Tribes.

Implementation

Reclamation will implement the operating criteria contained in the Preferred Alternative
beginning 30 days after issuance of this Record of Decision.
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Approved:

~6k-- 7-3/-':;t:.
Rcgional Director Date
Bureau ofRccl3lTlatioll, Upper Colorado Rcgion
Salt Lake City, Utah
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FIELD ~ORKING AGREEMENT

BE:nIEEN

DEPARTMENT OF THE INTERIOR, BUREAU OF RECLAMATION

AND

DEPARTMENT OF THE ARMY, GORPS OF ENGINEERS

FOR

nQOD CONTROL OPERATION

OF

HOOVER DAM AND LAKE MEA.D, COLORAOO RIVER, NEVADA - ARIZONA

This field working agreelDent, made and entered into tb1.:s 8th day

of February 1984. between the Lower Colorado Region.

Bureau of 1l:eclamatlon and the South Pacific Division, Corps of Engineers,

WITNESSETH THAT:

WHEREAS, Hoover DallI and Lake Mead, Colorado Hiver, Clark County,

Nevada and Mohave County, Arizona. was authorized as part ot the Boulder

Canyon Project Act (Public Law 70-6~2).. The Boulder Canyon Project Act

states that 'Boulder Dam (Pubilc Law 43 changed the name of the structure

from Boulder Dam to Boover Dam) and the reservoir that it creates shall be

used: first, tor river regulation, improvement. of navigation, and· rlood

control. second, for irrigation and domestic uses; and third, tor power.

WHEREAS, the Department of the Interior, acting through the Bureau ot

'Reclamation, represented by the appropriate Regional Director, hereinafter

referred to a3 the Regional Director, ha3 constructed Hoover Dam and
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neservc.ir, and is responsible tor the safety of the structure and for

n0:"'::131 ope:-ations of the Lowe:- Colorado River, of which said dam. 2nd

reservoir are a part ..

\mERE.~S. ':.~e Depart::lent of the Army I acti'~g: throu~'1 t~e Corps o!"

Erie;i.neers, rep:-esented by its appropriate District and Div1sio:1 Enginee:-s,

1s responsible fo:- the flood control operation of Hoover Dam and Lake Mead

1n accordance with Section 7 of the 194~ Flood Control Act (Section 7,

Public Law 78-53~, 58 Stat. 890. 33 U.S.C. 709>, which directs the Army to

prescribe regulatioms for the use of storage allocated for nood control

or navigation at all reservoir:l constructed \o:bolly or in part with Fede:-al

funds, and as promulgated in the Code of Federal Regulations, Title 33,

Part 208.11, 13 October 1978.

WHEREAS r there is a need for a 'WOr1d.ng agreement to insure a clear

understanding of flood control regulations and infonmation exchange

required for tbe operation of Hoover Da and Lake Mead.

NOW, TfeREFORE, 1t 13 mutually understood and agreed by and between

the parties hereto that thi3 f'1eld W'orld.ng agreement shall consummate the

provisions of the 1911~ Flood Control Act for Hoover Dam and Lake Mead.. In

addi'tion to the responsibilities of the project owner and the Corp3 of

Engineers spelled out in paragra{t1 208.11, 33 ern, it is agreed that

Hoover Dam and Lake Mead will be operated 1n the interest of flood control

in accordance with the following water control plan.
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(a) In order to provide ~toraee space tor control of floods,

releases from Lake Head shall be scheduled so that available storage space

for flood control will not be le:3s than that indicated 1n the following

table for the dates shown. Flood control sto:"age space shall be the

available storage space below elevation 1,229 feet.

Available noed control
3torage space

(acre-feet)

1 August •••••••••••••••••••••••••••• 1,500,000

1 September ••••••••••••••••••••••••• 2.270,000

1 October 3,0110.000

1 November 3,810.000

1 December...................................... ~,560,000

1 January 5,350,000

Pertinent intoNation on permissible changes in avaUable nood

control storage space in Lake Head is given in subparagraphs (1), (2), and

(3) of this paragraph.

(1) The available nood contro:l storage space 1n Lake Mead during

the Reriod 1 August to 1 January may be reduced to a m1n1.lllum of 1,500,000

acre-reet, provided the add1tional space prescribed under paragraph (a)

above is ava11ible 1n act!ve storage apace in upstream reservoirs. The

lIlaximura storage space 1n upstream reservoirs tha.t can be ered! ted to the

1 september, 1 October, 1 November, 1 December, or 1 January storage space

requirement in Lak~ Mead 1.s g1yen 1n the following table:
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Rese:-volr C:-ed1t~ble stor2~C soace
(Acrp-feet)

Lake Powell................... ••• ••. 3,850,000

Navajo .•••.••.•••.•••••.•.••••••• 4 •• 1,035 1 900

'Slue ~esa........................... 74e,5:l0

Flaming Gorge plu~ Fontenelle•..••.• ',507,200

(2) Space building relea3e3 tram Lake Head during the period

1 August to 1 January shall not exceed 28,000 cubic feet per second.

Space building releases are herein defined as releases for the purpose of

attaining the avallz.ble flood control storage space given in paragraph (a)

above.

(3) It, however, available flood control storage space diminishes at

any time to less than .1.500, 000 acre-reet then the minimum flood control

releases are described in paragraph (b) below.

(b) At any time during the year, it' available storage space in Lake

Head should become less than 1,500,000 acre-feet, then minimum releases

from Lake Head tor nood control shall be determined dally frOlli table 1

(Mln1mUlll Flood Control releases frOlll Hoover Dam throughout the year) using

avaUable nood control storage space in Lake Head. Pertinent information

00 permissible changes 1n the releases as indicated 1n table 1 1s given in

subparagraphs (1), (2), and (3) of this paragrapb.
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(1' During 1 AU3ust to 1 January minimum rel~ases from Lake Head as

given 1n table 1, if !JO,OOO cubic feet per second or less, shall not be

reduced when .~.once initiated until the storage space prc3crlbed in

paraeraph (a) Olbove beCOOle:3 ilV<lllable. During the remainder of the year,

releases <l3 given 1n table 1 if lJO,OOO cubic feet per second or less are

maintained untll 1,500,000 acre-feet of storage 1s available at Lake Mead.

(2) Minimum releases from Lake Mead as given in table 1, if greater

than lJO,OOO cubic feet per second, shall not be reduced, when once

initiated, until Lake Mead water surf"ace ha:s receded to elevation " 221.l.j

(top of spiU1J'ay gate:5 raised posItion) a During 1 August to 1 January,

releases may then be gradually reduced to !jOt 000 cubic feet per second and

shall be maintained at not less than that rate untll the storage space

prescribed in JB!"agraph (a) above become3 available.a During the remainder

of the year releases may also be reduced to !jQ, 000 cubic feet per second

upon reaching elevation 1t221a~ in Lake Head, and shall be maintained at

not le:53 than that rate until 1,500,000 acre-feet or storage .space 1.s

available at Lake Mead.

(3) The releases required iD table 1 are minimum releases a Ba3ed on

rorecasted lnfiO\l, release3 \then the Lake Mead water 3urface elevation 1.s

between 1219.61 feet and 1229aOO Illay be higher during the early stages of

a noed so as to achieve a greater reduction i.n ultimate peak outno\t.

(e) Releases from Lake Head shall be restricted to quantities that

u:'11 not cause a nO\l in excess ot lJO,OOO cubic feet per second at the

gaging station, Colorado River belw Davi.s Dam, insofar 3-9 possible.
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IIp..,~\'er-, ...1 t!"l the rese:"voi!" '.:ater surface at the top of the flood corT..!"ol

pool, a discharge of about 65,000 cubic feet per second w111 be passing

over the Hoover -Dam splllvays \lith the gates 1n the raised position.

(d) Fo!" the pe:-iod 1 January t.hroug;h 31 Julj', :r.i.;ti;.,:.J::l rel<'::3ses [1"'0011

Lake Mead to attain the 1 August flood control space prescribed in

paragraph (a) above shall be determined by use of the Flood Control

Algorithm described in Exhibit 1 and Water Loss Equations for Lakes Mead

and Poyell described in Exhibit 2. Pertinent information on innow

forecasts and on permis$ible changes in the prescribed releases is given

i=l su~paragraphs (ll, (2), (3), (4)' (5), and (6) of this ?2:"agraph.

(1) All innow forecasts used in carrying out the provisions or

these regulations shall be prepared by the Colorado River Forecast,ing

Service located in the National Weather Service River Forecast Center in

Salt Lake City, Utah and shall be for the now of the Colorado River into

Lake Mead including the runoff contribution from the tributary drainage

area between Lake Powell and Lake Head.

(2) Lake Mead inflow rorecast3 as provided by the Colorado River

Forecast" Service ::Ihall be determined from depleted now. Depletion of

natural (virgin) flow ::Ihall include transbastn diversions, net water U;3e

(diversion mious return fiCJlol), and evaporation from reservoirs upstream of

Lake Powell. Adjustment3 to the forecast provided by the Colorado River

FOt'ecast Service sha:t.1 be made for effective storage space in upstream

~~z'e:"'vol:"s as specified 1n subparag:"aph (3) of this para;:"'a;>h.. The
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o~y.ix~ forecast for ~'Y specified runoff pe~iod is defined as t~e

estimated inrlCJl.l volume (acre-feet) that, on the average, will not be

exceeded 19 Ume.:J out of 20.

(]) ~ffective storage space in Navajo, Blue 1J,'esa, ar.d Flami:1g Cora!:!

plus Fontenelle reservoirs 1.:J the l:es~er of the actual space available. or

the usable space available. The usable space 1s the difference between

the mean forecasted innar.l vollDDe (acre-feet) for any specified runoff

period and projected mean reservoir relea3es. In computing effective

storage space for Flaming Gorge plus Fontenelle, the actual space is the

sum or the actual available space in both reservoirsj while mean

forecasted inn~ volume and projected mean reservoir release \li11 be the

values at Flaming Gorge reservoir.. Effect! ve storage space in a

reservoir(s) may be a negative value 11' projected mean reservoir releases

exceed the mean forecasted inflow volume.

(~) When minimum release,:, Cor the months of January through July as

determined by the Flood Control Algorithm are less than 28,000 cubic feet

per second, it will be permissible to release less than the indicated

amounts for a part of a month, prOVided the average releases tor the

entire month will equal. the release given by the Algorithm, without nows

exceeding 26,000 cubic teet per second at the gaging station, Colorado

River below Davis Dam.

(5) TIle Flood Control Algorithm described in Exhibit 1 account~ ,tor

storage space in Lakes Powell and Head. Whe~ver sufficient runorf

occurs, Lake Powell is expected to fill to capacity (water surface
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e~evation 3700.0 feet) an::!. Lake Head 1s expected to ~lll to cap-acity

(l.'ater surface elevation 1219.611, and recoain full until 1 August so as to

preclude any increase in the flood control releases specified by the Flood

Control Algorithm above 28,000 cubic feet per sec~nd at the gaging

statio';'), Colo,ado River below Dav1:J Dam.

(6) The objective of the Flood Control Algorith!D 1s to specify

releases such that Lake Head ~ll be no higher than water surrace

elevation 1219.61 feet (1.500,000 aere-Ceet of avaUable storage space

below elevation 1229.0 feet) on 1 August .. Subsequent rev1sicms to the

::inbUJl releases specified by the Flood Control Algorithm may be made

during July if justified by a forecas t of the remaining runoff" and

comparison \lith empty reservoir space available.

(e) Ouring the period 1 January thr:'ough 31 July the larger release

specified by the Flood Control Algor1.thm verSU3 table 1 shall be the

required minimum release.

Ct) At anytime or tbe year, Roover D2.JlI releases shall not result 10

a nOW' rate greater than 28 J 000 cuhi"c feet per seoond at the gaglng

3~atlon, Colorado River below Davis Dam unless required or authorized by

these regulaUo03.

(g) Nothing in this agreement shall be eons trued to require

dangerously rapid changes 1n magnitude of releases. Releases will be

made 1n a manner con31.stent ldth requirements for protecting the dam,

reservoir and .appurtenances from major damages.

8

lkirsch
Rectangle

lkirsch
Rectangle



(h) Hoover Dam 1s but one of three major flood control rese~voirs 1n

the Lower Colorado Rlver·Basin. The Corps of Engineers operates Ala~o Dam

on the Bill Williams River and Painted Rock Dam on the Gila River. In

that flo....":' on these trlbutry streams contribute to the malnste:o Colo:"a10

River I coordinated operation or all three reservoirs is essential to

achieving nood control objectives. Hence temporary deviations fro:n the

Hoover Dam releases prescribed 1n this regulation may be necessary after

consideration of the avaUable storage, projected innow3, and required

releases from these tributary reservoirs.

(1) The Bureau ot Reclamation shall procure such current basic

hydrologio data, and make such current calculations or permissible

releases from Lake Mead ~ are requir.ed to accompl~b the flood control

objectives prescribed above.

(j) The Bureau of Reclamation shall keep the Los Angeles District

Engineer, Corps of Engineer3, Department of the Army, in charge of the

locality, currently advised of reservoir releases, reservoir storage, and

such other operating data as the District Engineer may request, and abo'

of those basic operating criteria tbat effect tbe schedule of operation.

(k) the noed control regulations are subject to temporary

modification by the Los Angeles D1.str1ct Engineer, Corps of Engineers, if

found necessary in time of e!Ilergency. Request,:, fOr" and action on suc~

modifications may 'be made by the fastest means of communications

available. The action taken shall be confirmed in writing the :Ja:!e ~3.y to

the office of the Regional DirectOr" and shall include justification for

the action.

9
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(1) The Regional Director may temporarily deviate from the :flood

control regulations 1n the event an 1.I:maediate short-tenr. departure is

deeme1 necessary for emergency reasons to protect the safety of Hoover Dam

and Lake Mead, or downstream dams, or t.he levee systems along the lower

Colorado River. Such actions 'Will be immediat.ely reported by the fastest

means of cO:J:::lunication available. Act1o~ shall be confirmed in writing

the same day to the Los Angeles District Engineer, Corps of Engineers, and

shall include justification for the action..

(m) The Bureau of Reclamation shall be responsible tor providing

adequate ....arnings to downstream interests when changes in release of

stored floodwaters are made.

(n) Revisions to the flood control operatioD for Hoover Dam and Lake

Mead may be developed as necessary by the parties of this agreement. Each

such revision shall be effect!ve on the date spect.fied ..

m WITNESS WHEREOF r the parties hereto have caused this memorandUlD of

agreement to be executed as of the day and date .first above written.

Corps of Engineer'~-__~ Bureau of Reclamation

B~igadier

01\\ --BY~
General, USA Regional Director

Division Engineer Lower Colorado Reg1~D

South Pacific Division

~

10
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T~ble 1. MinimUQ flood control releases from Hoover Dam throughout the
year.

CRITERIA RELEASES

Water surface elevation between Make releases equal to inn ow up to
1219.-51 and 1221.40 feet (available 28, 000 cubic feet per second
s ~c:~a;e betOle-.:n " 500, DaD and
1,218,000 acre-feet)

Water surface elevation between Make outflow equal to inflow up to
1221.40 and 1226.90 feet (available 40,000 cubic feet per second
storage between 1,218,000 and
3~O.OOO acre-feet)

Water surface elevation between Make outflow equal to inflow up to
1226.90 feet to 1229.00 (available 65,000 cubic feet per second
storage between 340,000 and 0 acre
feet

At water surface elevation 1229.00 Maintain outflow equal to infloW'
(top of the nood control pool)

NOTE :
Water surface Water' 1n storage Available storage

elevation (millions or (mill.ior.s of
(feet) acre-reet) acre-feet) Level

1205.~0 23.708 3.669 Permanent
spillway crest

1219.61 25.871 1.500 Minimum required
flood control
pool

26.159 1.218 Top of spillway
gates in raised
position

1226.9 27.037 Spillway discharge
equals 40,000 cubic
feet per second
with spillW3Y gate~

in raised position

1229.00 27.377 Top of nood
control pool

1232.00 o Top of dam

1 1
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EXHIBIT 1

FLOOD CONTROL ALGORITHM

T-he flood control algorithm ls applicable during the period or , January

through 31 July.

Definitions •

FI :: the forecasted depleted inflow volume (1n million acre-feet) to

Lake Head during the current month through 31 July, which wil.l not

be exceeded 19 times out of 20, and has been adjusted for

effective storage space 1n selected upstream reservoirs excluding

Lake POW'ell. FI 1s referred to a3 the maximum forecast.

SSM;: current storage space (in million acre-feet) in Lake Mead below

elevation 1229.0 feet.

SSP:: current storage space (1n million acre-feet) in Lake Powell beloY

elevation 3100.0 teet.

RR~ = the Hoover Dam hypothetical average release rate (1n cubic feet

per second at a specific step rate corre3pond.1ng to the subscript

N) thro.ugh 31 July exoluding the current month. Step values are

as fo1101.l'':

12
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Relea3e Step Rel~3.se Rate

(cubic feet per second)

RRH 01

RR"2 19,000

RRM 28,0003

RRH~ 35,000

RR"s 40,000

RR~ 73.000

RCM = the Hoover Dam. average release rate (1n cubic feet per

second) during the current month determined from

solution of the volumetric equation given below.

FCR = the Hoover Dam. average release rate (in cubic teet per

second) required for nood cbntrol during the current

month.

NCM = the number of days 1n the current month.

NRH = the number of remaining days from the present through

31 July excluding the current month.

SSM = the Lake Mead water loss (in million acre-feet) to bank

storage during the current month through 31 July.

13
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EVM = the Lake Mead water loss (1n million acre-reet) due to

~vaporation at the lake surfa~e during the Current

lIlonth through 31 July.

asp = the Lake Powell net water loss (in million acre-feet)

due bank storage during the current month through

31 July.

EVP = the Lake POllell net water loss (in million acre-feet)

due to evaporation and p:-ecipltation during the current

month through 31 July.

SNC = The: Lake Head net water withdrawal (in ml1Uon aare-.

feet) due to consumptlve use by the Southern Nevada

Water Project during the current month through 31 July.

Detailed procedure and equations used to d'.:!:fine the term3 BSH l EVM, asp

and EVP are presented in EXhibit 2•

•The· volumetrio equation applied to dete:"'mine ReM is as follows:

6FI = SSM + sSP - 1.5 + 1.9835 x 10- «(RCM·x NCM) + (RRH x NRH» +N

BSM + EVH + BSP + EVP + SNC
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Solution of equality of the volumetric equation 1s iterative using

progre:J:Jively increasing step value3 or HR.'i} thro~gh RRM6- RH~ lIlU3t be

the smalle:st step value satisfying the requirement that HCM Plust be equal

to or leS3 than RRl"N.

The required. Hoover Dam flood control release FeR during the current month

is deterlllioed according to either condition a or b as (ollows:

(a) 11' ROi is greater than or equal to RR~_1 then, FeR = RCM

or

(b) if RCM is le"" than RR~_l then, FeR = RR~':l

15
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EXHIBIT 2

WA TER LOSS E:QUATrONS FOR

LA KES MEA D AND pmlSLL

July 1982

1)\ KE: _0
BSM = 0.065 (SSM - 1.5)

where:

aSH = the Lake Mead water 1033 (1n million acre-feet) to bar..k storage

during the current month through 31 July.

SSM = current storage space (1n million acre-feet) 1n Lake Head beloW'

elevation 1229.0 reet.

EVH = the Lake Mead water los3 (1n million acre-feet) due to evaporation

at the lake surface during the current lIIonth through 31 July.

AAM: = the average reservoir surface area (in acres) on Lake Head frOID the

current month through 31 July.

, 6
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N2M : the average evaporation depth (1n reet) for Lake Mead troll the

current month through 31 July as follows:

Evaporation
Month Rate

(feet)

January 0.36

Februar,Y 0.33

Karch 0.37

Aprll 0.46

Hay 0.53

June 0.64

July O.~O

lAKE POWELL

BSP = 0.15 (SSP)

BSP = the Lake Po..,ell water loss (in million acre-feet) to bank storage

dur1ng the current month through. 31 July..

SSP = current storage space (in million acre-teet) In Lake Powell below

elevation 3700.0 feet.

17
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where:

SV? ~ the Lake Powell net water loss (1n ~illion acre-feet) due to

evaporation and precipitation during the current month through 31 July.

E:; the average water surface elevation of Lake ?owell (in feet above

mean sea level) frem the current month through 31 July.

SM :; a co.effieient for the current month through 31 July as follows:

Period Coefficient

January - July 0.536

February - July 0.486

March - July 0.439

April - July 0.380

Hay - July 0.313

June - July 0.222

July O. 118

Constants are as follows:

12C1 = _ 1.06524xl0-

8C2 = 1. 68872x 10-

5C3 = - 9.51439xl0-

C4 = 0.229605

2Cs = - 2.0211176xl0

18
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jhe ~quations in Exhibit 2 may be revised based on prudent e:1gineering

analysis without requiring formal revision of the total field workin&

agree~ent. Revision would be effective following written agree~ent

between the Regional Director and the Division Engineer. All revised

ve!'sions of Exhibit 2 shall be lat>e1ed indicating the date of revision

berore being effective.

19

lkirsch
Rectangle

lkirsch
Rectangle





United States Department of the Interior 
BUREAU OF RECLAMATION .--..LOWER COLORADO REGIONAL OFFICE 

P.O. BOX 427 
I~ REPlY BOULDER CITY, NEVADA 89005 
REFER TO: 

:U:;-230 SEP 19 1988 

DEX:ISICN 

Mr. Ronald R. Madson, Esquire
 
Attorney for Catplainant laughlin
 
River Tours, Inc., and John T. Talley
 
530 South Fourth street
 
las Vegas, Nevada 89101
 

Re:	 Adninistrative Decision of the Regional Director, Lower 
ColoraOO Region, Bureau of Reclamation, Urited states 
DEpartment of the Interior, Pegarding &:plication for 
Adninistrative Relief of Laughlin River Tours, Inc., 
and John T. Talley, President of Laughlin River Tours, 
Inc" dated NoyeItt>er 23, 1987 

Dear	 Mr. Madson: 

On Noverber 6, 1987, your client Mr. John T. Talley, President of 
laughlin River Tours, Inc., filed a eatplaint in the United states 
District Court, District of Nevada against the Bureau of 
Reclamation, (Reclamation) United states Depart.rlelt of the 
Interior, the United states of America and Doe Govermlent Agencies 
I-V. The eatplaint sought a "mandatory injunction ordering 
defendants to release sufficient waters, if available, fran the 
dams along the Colorado River so as to make the said river 
navigable." In a.d:ii.tion, you prayed for general and special 
damages to be detennined at the time of trial and for. such other 
relief as the court may deem necessary in the premises. 
(Catplaint p. 5, paragraJ:il 1-3). On the same date you filed a 

motion for a tenporary restraining order and a motion for a 
preliminary injunction. Specifically both motions requested 
injunctive relief in the form of an order requiring the Bureau of 
Reclamation to release a m:i..n.inun of 10,000 cubic feet per second 
(cfs) "so that said waters can be navigable in fact." (See p. 1, 
paragraph 1 of both rootions.) 

On Noverber 6, 1987, the Honorable Philip M. Pro held a hearing on 
the motion for a tarporary restraining order. After the hearing, 
Judge Pro granted the oral motion of the Colorado River 
Ccmnission, State of Nevada, to intenrene on the side of 
defendants, and denied the rootion for a tarporary restraining 
order. JtId;Je Pro also set the hearing for the motion for a 
preliminary injunction for Noverber 18, 1987. At that hearing the 
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Honorable Howard G. M::::Ki.J::i,en granted IOOtions to intervene on the 
side of deferrlants by the Department of Water and Power of the 
City of Los Angeles, the State of Arizona and its Arizona Power 
Authority and its Department of water Resources, the central 
Arizona Water ConseJ:vation District, and the State of california. 
~ M::::Ki.J::i,en also granted the IOOtion to intervene on the side of 
defendants made by the Metropolitan Water District of Southern 
California. In ad::li.tion, after the hearing, .Jud;;re M::::Ki.J::i,en denied 
plaintiffs' IOOtion for a prelimi.naI:y injunction, and upon IOOtion 
of defendant United States, ordered. plaintiffs to exhaust 
adninistrative remedies by <3R=>lying to the Fegional Director, 
Lower Colorado Region, Bureau of Reclamation, for an 
adninistrative detennination regarding the requested relief. 
Specifically, .Ju<:ge M::::Ki.J::i,en requested Reclamation to take a "hard. 
look" at the meaning of the phrase "inprovanerrt: of navigation" in 
the Boulder Canyon Project 1\ct and its relation to the other 
purposes of the Boulder Canyon Project 1\ct and the needs of 
boaters on the riVer. 

In furtheran~ of the court' s request you sutmitted a letter 
requesting relief to the Regional Director dated Noven'ber 23, 
1987. Your letter, and an attached letter to the Regional 
Director dated octd:>er 24, 1987, fran Mr. John T. Talley, set 
forth the following factual allegatioos which are surmarized as 
follows. Your client q:>erates a ~al river tour entez:prise 
consisting of "The Little Belle," an 87 tCX1 vessel, the "ColoraOO 
River King," a 39 tCX1 vessel, and the ''Nauti-Gal,'' a 10 ton vessel 
on the ColoraOO River. The "Nauti Gal" and "The Little Belle" 
operate in the vicinity of Laughlin, while the ColoraOO River King 
operates between Laughlin, Nevada and Lake Havasu City, Arizona. 

Your client's stated cubic feet per secaxi need for water is 
quoted as follows: 

Sun. thru Fri. - 5:00 a.m. to 10 p.m. we 
need 10,000 cfs release. This 5:00 a.m. 
release allows the river to rise fran 5, 000 
cfs at night to 10,000 cfs cq:proximately 8 
miles fran Davis Darn, giving vessels 10,000 
cfs for navigation until they pickup deeper 
water Callsed by Lake Havasu backup. 

Sat. - 5iOO a.m. to 12 Midnight. OUr cfs 
requirement of at least 10,000 release at all 
tirres. we feel the maroate given by Congress 
at the time <3R=>roval. was given to build 
Boulder Darn (to inprove navigation), presently 
being violated carpletely by other 
requirements of the Seven (7) States, 
Navigation [sic] being the oldest ccmneroe, 
Grandfathered, should not be stq:ped as is now 
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being done. It is our hcpe that these needs 
be met inmed.i.ately for safety as well as 
ccmnercial pw:poses. 

Your client also expresses the general view that the area has 
changed in its requirements for constant water flow arrl that the 
need is increasing at a fast pace. Your client cites recreation, 
fish and gane, casinos, etc., as exanples. 

Attached to your client's letter is a SUR'Orting letter dated 
Noverrber 17, 1987, fran Mr. Olivia Brusso, Executive Di.J:ect:.or, 
Bullhead Area 01arrt>er of Catmerce expressing concern about the 
then low water flow arrl its adverse effect on local merchants, 
travelers, tourists, arrl errployees attetpl:.ing to cross the river 
to Laughlin, Nevada. In adiition, the letter expresses 0XlCeI:n 

that "river bank erosion as well as pest abatement has been 
affected," as well as an adverse affect on river front residential 
landowners. Also included is a letter to .Jud:;Je M::::K:il:tlen dated . 
Noverrber 17, 1987, fran Dan Tucksen, Executive Director, Laughlin 
Olanber of Catmerce alleging that low water flows :have caused. 
traffic hazards due to a shut down of fen:y boats "learving at 
least 8, 000 people per day with no other way to get to Laughlin 
except to drive across the bri<i;}e or {go] arourxl Davis Dam." The 
letter also cx:::IIplains of the erosion of river banks. 

The adninistrative record also contains a letter to senator Chic 
Hecht, United states senate, fran John Clark, Republic caooi.date, 
Ass€l'liJly District 72, Clark County, Nevada, dated Noverri::ler 10, 
1987. The letter sets forth a similar CXI1plaint arrl requests 
infonnation regarding when water discharges will be increased or 
whether the Al::my Corps of Engineers can cireci3e to alleviate sarrl 
which has built up due to the 1983 floods. 

Your letter of Noverber 23, 1987 refines Your client's carplaint 
scmewhat by specifically identifying low water releases between 
2,500 arrl 5, 000 cfs during a period several hours each night. You 
also specifically carplain of gyration of release between 2,500 
cfs and 20, 000 cfs during a 24-hour period. You allege that these 
gyrations cause erosion, massive silting, arrl tm.speeified 
environmental prcblerns. You further allege this will jecpardi.ze 
flood control and river regulation in the future. You request 
that the Bureau of Feclarnation conduct a thorough oojective study 
as to whether this situation will make the Colorado River 
pennanently non-navigable for a typical user of the Colorado River 
as well as its effects on bank erosion, silt aca:mulation arrl 
filling of channels. You further reiterate your demand that at 
least 10,000 cfs be released "at all times so as to make the 
Colorado River navigable for the average user . . . ." 

In addition this office has reviewed cq::proximately 26 letters and 
fonn affidctvi.ts sul::mi.tted by YOU fran boaters on the Colorado 
River alleging difficulty in navigating the river in boats having 
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drafts of as little as 5 inches to as deep as 40 inches, though 
the affidavits 00 not generally discuss the location, time or 
precise navigational difficulty encountered. we have also 
received several unsolicited letters fran IrSl'bers of the public 
cooplaining of the menace to navigation caused by the cperation of 
your client's boats. For exanple, a letter fran Mr. William T. 
Warburton states in part: "The boat he [Talley] cperates is too 
big for this river and. is a menace to boaters, floaters, swirrmers 
and fisheI:man alike!" Another letter dated Novetber 18, 1987, to 
the Superintendent, Davis Dam, fran Mr. Harold Von Beck, charges 
that the operation of your client's boats has caused serious 
erosion of the river banks. He eatplains that your client's boats 
nm at full throttle which "results in a strong undertow which 
takes silt with it. It is followed by a series of heavy and rapid 
waves which loosen up the next layer of soil. Both raise havoc 
with boats and 00cks. The described action is nuch worse than 
fran any other craft on the river . . . . Concluding I would 
state that a boat with a displacement hull of the size as the Blue 
River Safari has and with the speed it is capable of should not 
cperate on the lower Colorado. Transporting a few people between 
laughlin and. Lake Havasu City on the water is not worth the 
resulting damage to the envirorment.. other types of boats could 
be used too." Mr. Von Beck attached Fhotos purporting to docunent 
the adverse effects. [see Exhibit A, "Correspondence File, 
laughlin River Tours, Inc. cq;:plication."] * 

I
 
ISSUE PRESEm'ED
 

The central issue presented by your initial cq;:plication for 
adninistrative relief is whether the Bureau of Reclamation is 
required by federal law, specifically the Boulder Canyon Project 
Act of 1928, 43 U.S.C. 617 .m; ~, to release "at all times," or 
at least during the operational hours of your tour boat service, 
sufficient water in the 8I'OCIUIlt of 10,000 cfs to meet the 
navigational needs of Your boats. OUr prqx>sed decision issued on 
.June 27, 1988, concluded that federal law placed no such duty or 
obligation on the Bureau of Reclamation. we further concluded 
that, even assmdng that legal authority existed which vested this 
office with discretionary authority to make such releases, I 
declined, as a matter of sound discretion and policy, to order 
such releases. Since issuing my Prcp:>sed Decision you have 
roodified your initial request reducing Your demand to a m.i.ni.nun 
7, 000 cfs even flow around the clock. For the reasons set forth 
below I hereby decline Your cq;:plication for either a unifonn 
release of 10,000 cfs per day or a unifonn release of 7,000 cfs 
per day. 

* All exhibits cited may be inspected and. viewed in Roan 200 C, 
Bureau of Reclamation, Park street between Boulder Highway and 
utah street, Boulder City, Nevada 89005. 
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II 

~ 

Any analysis regarding the relationship between water releases and 
the secretary of Interior's statutory cbligation to ittprove 
navigation requires a brief review of the history of the Colorado 
River and navigation thereon, the circumstances giving rise to 
Reclamation projects on the river, and the intended and actual 
effects these projects have had on the navigability of the lower 
Colorado River. 

M:>+;phology and HistQI;y Qf the Lower Colorado River PriQr tQ the 
ConstructiQn Qf Hoover and Davis Dams. 

The ColQrado River rises in the roountains Qf ColQrado and Wyaning 
and flows generally in a southwesterly direction for about 1,400 
miles through CoIQrado, utah, and Arizona and along the Arizona
Nevada and ArizQna-ealifQrnia borders. Thereafter it passes intQ 
Mexico and E!l'Ipties intQ the Mexican waters Qf the sea of Cortez. 
PriQr tQ the constJ::uction Qf Hoover Dam, which was carpleted in 
1935, the flows of the ColQrado River were erratic and were 
characterized by low flows during fall and winter, and flood flows 
during spring runQff. In ad::ti.tion seasonal stQIJ'llS would generate 
unpredictable localized flooding. Flows in fact varied fran highs 
greater than 200, 000 cfs during spring nmoff tQ low flows Qf 
500 cfs in winter. occasionally flows were SQ low that the river 
discq::peared underground in certain sections of the river. 

The course Qf the river was in a constant state Qf fluctuation due 
tQ heavy silting and the wildly varying rates Qf flow throughout 
the year. FQr exanple, in the M:>have Valley, as flooding subsided 
in the late sunmer and early fall, the river would recede and 
Qften cut for itself new and narrower channels in the valley floor 
nearly always diffe.t:ent fran the previous channel or channels. In 
addition tQ the annual periods Qr seasons Qf flooding, subsidence, 
and sustained periods Qf low flow, the evidence deIoonstrates that 
there were high flow years and low flow years that further 
contributed tQ the erratic ani turbulent behaviQr of the river. 
The river carried a heavy sediment load estimated at 140,000 acre
feet Qf silt Per year, which altenlately deposited and eroded 
throughout the course Qf the river. .Aerial ~og:rafhy reveals 
histQrical meanders Qf the last 150 years and clearly docunents 
the varying courses the river has taken. 

Cbviously fran the facts set fQrth above, it is ~ that the 
Colorado River historically was a nuddy river. With the clQsure 
of Hoover Dam in 1935, Lake ~ was fQnned and the silt that the 
river had in suspension when it was in its natural nuddy state 
settled out and the water in Lake Mead behind Hoover Dam became 
clear. Silt settles tQ the bottan Qf bodies Qf water as the 
velocity Qf the water slows. This accounts for the clearing of 
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the waters of Lake Mead. The process of silt settling to the 
bottan and raising the height of the lake or river bed is called 
aggradation. Conversely, when water began to be released fran 
Hoover Dam it had great capacity to take into suspension 
approximately the same quantities of silt that it had carried 
fonrerly given the same velocity. Thus the clear water released 
fran Hoover picked up sediment and took into suspension 
substantial quantities of sediment fran the river bed, thus 
lowering the elevation of the river bed, or degrading the same. 
This process is called degradation. 

Parker Dam was closed in 1938 fonni..ng Lake Havasu. As the 
velocity of the water flowing into Lake Havasu lessened, the silt 
being carried settled out in the headwaters of and in Lake Havasu 
itself. Similarly, before Davis Dam was closed in 1950, the river 
transported ItI.lCh of the silt it picked up below Hoover Dam into 
the M::>have Valley. After closure of Davis Dam, and the creation 
of Lake M::>have behind it, clear water released fran the dam 
quickly degraded the river bed, and the sedi..m:mt that it picked up 
and took into suspension was carried. fran below Davis Dam into the 
M::>have Valley. 

Sources: (Htmdley, "Dividing the Waters" w. 12-14). 
(Watkins, "'!he Grand Colorado" w. 165-166). 
~~ Petersen v. MJrton, 465 F. SUW. 986 (D. Nevada 
1979), atf1Dmed 666 F.2d 361 (9th Cir. 1982) 

History of Navi.gatioo. on the Lower Coloracb River Prior to 
Construction of Hoover and Davis Dams. 

The Colorado River was navigated in the sixteenth O3il1tury by 
several Spanish Parties of ~loratioo.. '!he delta was later 
navigated and JnaFPed by British and American ~lorers during the 
first half of the nineteenth O3il1tury. Early cx:mnercial attetpts 
at navigation were steamships whidl began navigating the Coloraoo 
River in 1852. '!he steamships transported. goods fran the ocean 
port at Puerto Isabel in Mexico to Yuna. A goverment agent, 
J. Ross Browne, wrote after visiting Yuna in 1864: "As a 
navigable stream it possesses sane advantages during the dry 
season: boats can selckrn sink in it; and for the matter of 
channels it has an unusual variety. The main channel shifts so 
often that the JOOst skillful pilot always knows where it is not to 
be found by pursuing the course of his last trip." In time, 
steamship operators learned to adapt to the varying river 
conditions and were fairly effective. However, fran written 
accounts it appears that navigation at best was a difficult 
process on the river. Often steamers were stuck on sand bars for 
several days waiting for the river to rise. The caning of the 
railroad to Ytmla in 1877 eliminated the need for the river traffic 
fran the ocean, but steamships continued on the river fran Ytmla 
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northward. Similarly, when the railroad reached northward to 
Needles, california, in 1883, further need for river traffic 
decreased. 

The delta p:>rtion of the river dried up as the result of 
irrigation diversions at intervals after 1901. Navigation fran 
Yuna south was interrupted by the shift of the river's outlet to 
Volcano Lake in 1909. Steamship traffic fran Y1.:Ina ceased entirely 
in 1909 with the construction of Laguna Dam, but conti..nued to 
cperate up and down fran Needles until 1918. Steamships were able 
to navigate for only about six lOO11ths Per year beginning in JUne 
and ending in late fall. The unpredictable flows and shifting 
channels made navigation difficult. Navigation, however, was not 
often characterized as haza.rc:bJs since the river was wide and 
generally described as too shallow for a boat to sink. Because of 
the shifting channels there were virtually no maps or charts of 
the river. After the a:mnercial traffic finally waned with the 
ever increasing efficiency of ground transportation, there was . 
very little evidence of boating activity on the river for many 
years ather than an occasional refeJ:enoe to surveyor's boats and 
engineering investigations. However, before ccmnercial navigation 
dis~, the navigability of the river to a p:>int near Fort 
callville, above the future site of Hoover Dam, had been 
established, and the river had been an artery of trade and 
a:mneroe for an inportant, if brief, Period. 

'Ibis history was to becx::rne significant when the constitutional 
bases for the Boulder canyon Project Act were subsequently 
attacked. ~ Arizona v. Galifomia, 283 U.S. 423 (1931). It is 
also interesting to note in passing that Article IV of the 
Colorado River Coopact, signed NoveIrber 24, 1922, also reflected 
the sad state of navigation during this period. Article IV states 
in pertinent part: 

(a) Inasnuch as the Colorad:> River has ceased 
to be navigable for ccmneroe and the 
reservatiCXl of its waters for navigatiCXl would 
seriously limit the developuent of its Basin, 
the use of its water for pw:poses of 
navigation shall be subservient to the use of 
such water for dcmestic, agricultw:al, and 
power pw:poses. If the Congress shall not 
consent to this ~, the other 
provisiCXlS of the ~ct shall I'le"Jert:heless 
rena.in birxling. . . . / 

1/ Congress of course rejected the statement of non-navigability 
in enacting the Boulder canyon Project Act. However, there is in 
fact SCl'l'e evidence to suggest that the phrase "inprovement of 
navigation" was placed in sections 1 and 6 of the Boulder canyon 

(footnote conti..nued) 
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At any rate, it was not until 1946, following the depression and 
the end of World war II that recreational boating began in any 
significant am:nmt. Lake M!ad took cq::proximately six years to 
fill, and the resulting reservoir, navigable throughout, had a 
surfa~ area of cq::proximately 234 sq. miles, 115 river miles long. 
Similarly, Davis Dam was carpleted or closed in 1950, and created 
Lake M::>have, navigable throughout, with a reseI:VOir surfa~ area 
of approximately 44 sq. miles, 67 river miles long. Also, Parker 
Dam, carpleted in 1938 created Lake Havasu, with a surfa~ area, 
navigable throughout, of 32 sq. miles, 35 river miles long. 
Navigation on all of these lakes is open to virtually any kind of 
boat for any lawful pw:pose at any time of the year. Navigation 
by recreational boaters exists throughout the year and is not 
dependent on seasonal flows or varying channels as existed prior 
to these structures. It is interesting to note that none of the 
authorizing statutes included authorization for locks in order 
eliminate the OOvious limitations which the dams would pla~ on 
the limited upriver navigation. 

Sour~:	 (Paber, "Colorado River Ghost Towns" w. 44-45) 
(Watkins, "The Grand Colorado" p. 69) 

(Wilbur, Ray Lyman and Northcutt Ely, "The Hoover Dam 
Documents" w. 2-3.) 

(Nathanson, Milton N., "Updating the Hoover Dam 
Docunents"). 

(Fradkin, Philip L. "A River No M::>re: The Colorado 
River and the West" w. 328-330.) 

(footnote continued fran previous page) 
Project.Act, at least in part, in order to establish Congress' 
constitutional power to enact the legislation. '!he Fall-Davis 
Report (authorized by the Kinkaid.Act of May 18, 1920, 41 stat. 
600) was subnitted to Congress in 1922. The report gave rise to 
the Congressionally recognized need for the Boulder canyon Project 
.Act, did nQt reflect inprovement on navigation as a reccmnended 
pw:pose of the prcposed dam. Para.g:t:aFh 6 of the report's 
re<Xl1Ile1dations stated: 

It is reccmnended that every develcplet"lt 
hereafter authorized to be undertaken on the 
Colorado River by Federal GovenTnent or 
otherwise be required in both construction and 
operation to give priority of right and use: 
First. To river regulation and flood control. 
second. To use of storage water for 
irrigation. Third. To develcpnent of power. 
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CUrrent state of Navigation on the Lower Coloracb River· 

The SUC09SS of Reclamation's efforts to irrprove navigation on the 
Lower Colorado River is well established by the usage the river 
receives during the time of year when the weather is pleasant and 
there is a desire for recreational boating. This can be shown by 
several mea..surement parameters. The llU'I'ber of ccmnercial 
establistments StJHX>rting boating along the river is info:nnative. 
There are 12 boat SUfPly and equipnent outlets listed in the 
ccmnercial telephone directory in the Lake Havasu area, 8 in the 
Blythe area, and 12 in the Yuma area. In ad:::li.tion, fran an 
inspection of the 1986 aerial photographs for the river system, 
several marinas were identified; 5 near Bullhead City, 4 near 
Needles, 6 on Lake Havasu, and 7 in the Blythe area. An estimate 
of the boat-use days on the Lower Colorack>, extrap:>lated fran 
recreational use studies by the Bureau of Land Management and the 
National Park S&vioe, shows that the yearly annual boat use is 
projected to be over 80, 000 days in 1988. For CCIIparison the 
llU'I'ber has grown fran an estimated 15, 000 boat-use days in 1964. 

I also ordered that an on site study be cble regarding the 
navigability of that portion of the Colorack> River below Davis Dam 
traversed by your boat. The evaluation was conducted during 
Dece!ti:>er, 1987 and January, 1988. The river was held at low flows 
during the evaluation in order to sinulate typical Deoertber and 
January flows. The evaluation was conducted fran a 14-foot. boat 
with a 25 HP Iootor and four passengers. The flows fran Davis dam 
were at 3,000 cfs during the inspection of the river fran Davis 
Dam to Lake Havasu. The boat and crew traversed the river without 
incident and without hanging up on sard:>ars or cbstructions. The 
river below Parker Dam to Ytrna was also navigated during flows of 
5,000 cfs fran Parker Dam. A larger boat, a 16 foot. hydrologic 
survey boat with a 120 HP Iootor, also made the trip below Parker 
Dam. Again, the river was navigated without serious incident. 
The larger boat did encounter an oocasional sand bar but was able 
to be freed. easily. It was noted that the teuperatures were cold, 
though not unseasonably so. No other boats were on the river fran 
Davis Dam to lake Havasu. A few boating fishel:men were 
encotmtered in the lower reaches of the river below Parker Dam, 
but no other recreational boats were seen. 

Bureau of Reclamation Activities MUch Irrproye Navigation on the 
~. 

Reclamation has inproved navigation throughout the lower Colorack> 
River in four primary ways, First, Reclamation has constnlcted, 
maintains, and operates the above mentioned dams. The dams 
prevent millions of tons of silt annually fran clC>g9ing the river 
charmel. This irrproves navigation. second, Reclamation operates 
the dams at near full levels when at all possible. As described 
above, this expands the total surfaoe area of water available for 
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recreational and carmerci.al boaters wishing to navigate on the 
river. Irrleed, the reservoirs created by the dams are perhaps the 
primary reason for the heavy increase in the recreational industry 
along the Colorado River. 'Ihird, in order to balance and mget the 
multifold purposes of the Boulder canyon Project Act, Reclamation 
releases water fran storage in a regulated manner. This evens out 
seasonal flows, and prevents the wide swings in water flow which 
were a rna jor i.npediment to year round navigation throughout the 
length of the river prior to construction of the dams. Fourth, 
Reclamation has constructed the Colorado River Front Work and 
Levee System. A brief description and history of this system and 
how it inproves navigation on the Colorado River is set forth 
below. 

The Colorado River Front Work and Levee System (System) 

The Colorado River Front Work and Levee System was authorized by 
the Acts of March 3, 1925 (43 stat. 1186, 1198), Janua:r:y 21, 1927 
(44 stat. 1010, 1021), JUly 1, 1940 (54 stat. 708), and the Act of 
June 28, 1946 (60 stat. 338), Public Law 79-469, as amended by the 
Act of M3.y 1, 1958 (72 stat. 101). The 1946 amencirent amended the 
1940 Act to read as follows: 

That for the purpose of controlling the 
floods, inproyim navigation, and regulating 
the flow of the Colorado River, there is 
hereby authorized to be apprcpriated out of 
any moneys in the Treasury of the 
United states not ot.herwi.se apprcpriated, for 
the fiscal year ending June 30, 1928, and 
annually thereafter, such S1ElS as may be 
necessary, to be spent by the Bureau of 
Reclamation under the direction of the 
Secretary of the Interior, to defray the cost 
of (a) operating and maintaining the Colorado 
River Front Work and Levee System in Arizona, 
Nevada, and California; (b) constructing, 
inproving, extending, cperating, and 
maintaining protection and drainage works and 
systems alcng the Colorado River; 
(c) controlling said river, and i..nproving, 

IOOdifying, straightening, and rectifying the 
channel thereof; and (d) conducting 
investigations and studies in connection 
therewith: * * * [Flrphasis ad:Ied] 

A roore CCltplete history and description of the System is set forth 
in Exhibits B and C. However, a brief description of the 
activities of the System and how those activities i..nprove 
navigation will be useful. The System is a CCltprehensive system 
of dikes, levees, drainage channels, desilting basins and other 
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structures constructed by Reclamation throughout the length of the 
lower ColoraOO River. In the above Exhibits doct.m:mting the 
system frequent mention is made of the following activities 
conducted by Reclamation pursuant to the above Congressional 
statutes authorizing the system: dre<::ging, bank stabilization, 
snag rem:Mil, levee and dike canstnlction, creation of diversion 
and sediment pools, and constnlction of earth fill training 
structures, channel reconstruction, and phreat<:P:lyte control and 
rem:Mil. These activities inprove navigation in the following 
ways: 

1 .	 Dred:Jing--Drecging inproves navigation by
 
deepening the river channel, resooval of
 
sediment which could cause future blockage of
 
navigable reaches of the River and Lakes.
 

2.	 Bank stabilization--Primarily this entails
 
using rock riprap on soft or otherwise
 
tmStable river banks to restrict lateral
 
migration by the river. 'Ihis assists in
 
establishing a well defined, and thus deeper,
 
river channel.
 

3.	 Snag rem:zval--'Ihis activity was centered. 
exclusively on Lake Havasu after frequent 
reports of boating accidents on the lake 
caused by hid::ien snags below the water line. 
'l11e program has been very successful and such 
accidents have been markedly reduced. 
However, this is not to say that hazards, such 
as snags, shallow areas etc., still 00 not 
create a boating hazard to the unwary. 

4.	 Levee ccnstruc!:ion--Levees are stnlctures back 
fran the channel of the river to protect 
against flood waters which have broken loose 
fran its confined channel. 'l11e levees assist 
in inprovi.n1 navigation by retunrlng such 
waters to the channel, and keeping the river 
channel fran migrating during floods and 
degrading the preexisting navigable channel. 

5.	 Coostruction of dikes and trai.ni.ng structures-
These narrow the channel, and increase the 
stability of the channel by inprovi.n1 the 
water depth, thereby inproving navigation. 

6.	 Channel reconstnlction--'Ihis entails 
coopletely recreating a new channel to replace 
the natural channel. A good exanple is the 
reach of the river in the lower Cibola valley 
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which contains a reconstructed channel 
awroximately 15 miles in length which 
provides a stable, deep, easily navigable 
reach of the river year round. 

7 .	 Pbreatomvte rem:zval--This entails reroval of 
plants (typically salt cedars) along the banks 
of the river which consure large quantities of 
river waters. Also, 'plants with a low 
wildlife value are replaced with plants JOOre 
conducive to favorable wildlife habitat. The 
water so conserved inproves navigation on the 
river. 

All of the above activities inprove navigation without requiring 
the release of stored waters in excess of the consutptive needs. 
The System deroonstrates how the nultifold pw::poses of the Boulder 
canyon Project Act can be inplemented without wasting water to ' 
meet any single purpose. 

Criteria Goyemi.ng Water Rel.eases fran the Colorad;) River Systen 

A detailed description of the geographic, econanic, and legal 
factors governing the Secretary of Interior's regulation of the 
Colorado River is set forth in Exhibit D. Water releases are 
governed alJOOst exclusively by what is known as the "<¥rating 
Criteria" (Exhibit E.), develq;>ed pursuant to Section 602 (a) of 
the Colorado River Basin Project Act of septerrber 30, 1968, 82 
stat. 885, (43 U.S.C. section 1552). '!bat Act directed the 
secretary of the Interior to "prcpose criteria for the coordinated 
long-range cparation of the reservoirs constructed and cparated 
under the authority of the Colorado River storage Project Act [43 
u. S .C. section 620 ~ ~.], the Boulder CanYon Project Act 43 
U. S .C. section 617 §t .8l.], and the Boulder Canyon Project 
Adjustment Act [43 U.S.C. Section 618 .tit ~.]. The Colorado 
River Basin Project Act required. the criteria to make provision 
for the storage of water in storage units of the Colorado River 
Storage Project and releases of water fran Lake Powell in 
accordance with certain stated priorities. First, releases are to 
be made under certain ~, to SUR'ly ane-half the 
deficiency descril::ed in Article III (c) of the Colorado River 
Coopact. Article III (c) of the Ca1pact sets forth the shared 
burdens of the u,;:per and lower division states to satisfy the 
treaty demands of Mexico for Colorado river water. 8eoJnd, 
certain releases nust be made to satisfy Article III (d) of the 
Catpact. Article III (d) represents a prohibition on the UJ;Per 
states not to deplete the flow of a river by a stated arrount. The 
purpose of this was to share flood waters with the lower basin 
states. Finally, and JOOst significantly, priority three provided: 
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(3) storage of water not required for the 
releases specified in clauses (1) and (2) of 
this subsection to the extent that the 
secretcu:y, after consultation with the Uf:per 
Colorado River camri.ssion and representativas 
of the three Lower Pivision states and taking 
into consideration all relevant factors 
(including, but not limited to, historic 
streamflows, the roost critical period of 
record, and probabilities of water SUfPly), 
shall find this to be reasonably neoesscu:y to 
assure deliveries under clauses (1) and (2) 
without .iJIpaiJ::ment of a.ruroal consurrptive uses 
in the upper basin pursuant to the Colorado 
River Coopact: Proyided, 'lbat water not so 
required to be stored shall be released fran 
Lake Powell: (i) to the extent it can be 
reasonable aJ;Plied in the States of the Lower 
Division to the uses specified in article 
III eel of the Colorado River Cqtpact, but no 
such release shall be made when the active 
storage in Lake Powell is less than the active 
storage in Lake Mead, (ii) to maintain, as 
nearly as practicable, active storage in Lake 
Mead equal to the active storage in Lake 
Powell, and (iii) to avoid anticipated spills 
fran Lake Powell. [FnP1asis a.d:ied] 

The underscored section above is significant because Article III 
(e) of the Coopact states that the states of the upper division 
shall not withhold water, and the states of the lower division 
shall not require the delivery of water, which cannot be 
reasonably awlied to danestic and agricultural uses. '!bus it 
~s that the priorities set forth in section 1552 of the 
Colorado River Basin Project Act represents a clear and later 
eJtPression by Congress govenrl.rg the use of water downstream fran 
Lake Powell. nus obviously i..ncludes water stored downstream at 
Lake ~ and Lake M::ilave. Thus, releasin;] water to inprove 
navigation in excess of downstream oonsmptive uses may well be 
violative of the priorities reflected in section 1552. By statute 
the proposed criteria were required to be sul:mi.tted to the 
GoveI:nors of the seven basin states and after receiving public 
ccmnent the criteria were published in the Federal Register. The 
criteria were adopted in 1970 and have gone substantially 
unchanged since. The statute also required the secretcu:y of 
Interior to report to Congress, and the seven Colorado River Basin 
states, "describing the actual q:>eration under the adcpted 
criteria for the preceding c:arpact water year and the projected 
operation for the current year." see Exhibit F. It is 
instructive to note that the criteria do not reflect releases of 
water in order to inprove navigation. nus is neither an 
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oversight nor a fai1w:e to recognize inprovenent of navigation as 
a first priority. It is merely reflective of the fact tbat the 
criteria are designed to gov&n releases of water for c::onsutptive 
needs. Also, it is instructive to note that the secretary could 
not change the long range criteria to reflect the release of 
waters requested by the cq:plicant without fulfilling another 
statutory obligation. Section 1551 (b) states in pertinent part: 

As a result of actual operating experiences or 
unforeseen circunstances, the secretary may 
thereafter roodify the criteria to better 
achieve the pw:pose specified in subsection 
(a) of this section, but only after 
correspondence with the Govenlors of the seven 
Colorado River Basin states and cq:prcpriate 
consultation with such state representatives 
as each Governor may designate. 

The secretary of the Interior, consistent with the need to 
conserve water in the arid west for c::onsutptive use needs, has 
never dlosen to inprove navigation by releasing water when 
releasing would cause waste of water. Rather, as described lOOre 
fully above, he has chosen to inprove navigation in other ways 
less wasteful of this precious natural resource. 

StmnaI:y of Water Re1fflffi S<'b='Q11 e During Period Giving Rise 
To This COntroversy 

The Colorado River runoff is virtually entirely controlled. 
Consequently, water to meet navigation, river regulation, 
irrigation, m.micipal, and power production is SlWlied fran 
upstream storage reseI:V01rs. In the Lower Colorad:> River Basin, 
releases fran Hoover, Davis, and Parker Dams are sdleduled each 
week on a daily basis and adjusted daily as necessary, to meet 
dow:nstream requirements for irrigation and nunicipal sqply. This 
water is released through the powex:plants at the dams. He:re the 
power requ.irenents influence the release pattern but not the 
quantity. Hourly releases are varied to meet an efficient power 
generating schedule but the total quantity released is limited to 
tbat needed to meet dow:nstream orders and transit losses. 
Consequently, the highest flows occur during the SU'I'lrer when 
irrigation and other use is highest; the lower flows occur during 
the winter when demand is lowest. This pattern can clearly be 
seen fran the hyci:rogra;;:'hy set forth in Exhi.l:>its G and H. 

This water release regimen is reflected in the xoonthly increases 
of water released during the Period this controversy has been 
pending before this office. A brief history of those releases is 
set forth below for illustrative pw:poses. 
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Davis Dam contains 5 hydroelectric generators each referred to as 
a unit. Each unit is capable of releasing up to approximately 
5, 000 cfs. Generally during the first half of Novetber 1987 Davis 
Dam hourly releases were at a mi..nimum of a one unit of flow 
(approximately 5,000 cfs) and a maxi.num of a 2 units of flow or 
about 10,000 cfs. During the last half of Noveni:>er and first half 
of Deoerrber releases ranged fran a 1/2 unit flow of about 2,000 
cfs generally fran 10 p.m. to 8 a.m. up to a high of 3 or 4 units, 
15, 000 to 20, 000 cfs during the day. During the last half of 
Deoerti:>er releases ranged. fran 1/2 to 5 units, a maxinun of 
25, 000 cfs. Small aIOOtlIlts of excess water were released over 
downstream demands during Noven'ber and Deoerti::ler in anticipation of 
flocxi control release requirements in January and February 1988. 

During the first nine days of January 1988 hourly releases ranged 
fran a mi..ni.nun of 1 unit flow fran Davis Dam to a full 5 units to 
satisfy mi..nimum flood control release requirements. en the 9th of 
January flocxi control release requirements declined, allowing for 
a 1/2 unit flow during off~ periods. Fran March 31 to date, 
releases for downstream demands have required hourly flows ranging 
fran 1 unit to 5 units. 

water Loss Inplications of Mai ntaining Either A 10. 000 CFS 
Felease. or 7. 000 CFS Felease Fran Davis Dam 

The potential water loss fran maintaining a mean daily release of 
10,000 cfs fran Davis Dam will vary according to the future 
hydrologic conditions and water demand patterns. The exact water 
loss is difficult to predict, especially over a long period of 
time. To illustrate the potential losses, the projected 1989 
water year releases are used. Increased releases need not be 
wasted to ~co if sane entity is able to use the extra releases. 

There are five major water user groups on the Lower Colorado 
River: (1) Arizona. irrigation, (2) Ariz<Xla M&I, (3) California 
irrigation, (4) California M&I, and (5) Nevada M&I. Arizooa 
cannot FCysical1y purtp any IOOre water through their system in 
water year 1989 than is currently scheduled. M:>st of the water 
used in California for M&I puqx:>ses is used by the M:rt:ropolitan 
Water District and is transported through the Colorado River 
Aqueduct. The Colorado River Aqueduct is at capacity in water 
year 1989. The California and Arizona irrigators are the last 
users on the river system. The ad:ii.tional flows to maintain this 
mi..ni.nun release would occur in the fall and winter JOOnths (0Ctd::>er 
through February) when little irrigation water is required. That 
leaves the water created. by the excess releases to go to ~co 

and l::>e<x:too lost to the system fran U. S. users. The following 
table establishes the projected 1989 water year releases for all 
IOOIlths that would fall short of a prop::>sed 10,000 cfs mi..ni.nun flow 
fran Davis Dam and the associated water losses to the 
United states System in that year. 
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Projected Mean Daily :Releases at Davis Dam
 
Associated Water Losses with Proposed M:i..ni..nun :Release
 

Water Year 1989
 

Average Proposed Volune 
Daily Daily of Water 
Flow Flow Difference Lost 

~ (cfs) (cfs) (cfs) CAF) 

0ct00er 88 8,500 10,000 1,500 92,000 
Noverrber 88 7,700 10,000 2,300 136,000 
Decen'ber 88 8,200 10,000 1,800 110,000 
January 89 7,000 10,000 3,000 184,000 
February 89 9,200 10,000 800 44,000 

Total 566,000 

The value of an acre-foot (AF) of water depends on the use of the 
water. Irrigation water generally is valued less than rmmicipal 
and industrial (M&I) water. Fran an agricultural staoctpoint, 
water is valued at its contribution in the production process. To 
derive the value of water for irrigation, faDl\ 1Jud3ets are 
prepared whim account for all costs (Le., return to all factors 
of production) except water. The difference between the 
anticipated revenues and the estimated costs of production 
represents the residual or returns to water. In Ariz<Xla, the 
irrigation value of water is estimated to be about $80 an acre
foot, whereas in califonria the value is estimated to be about $30 
per acre-foot. The difference is primarily due to the crcp mix. 
Califonria's irrigation value is based on crops produced in the 
Inperial Valley. If Coadlella was included. in the analysis, the 
value of water would likely be increased due to a greater 
percentage of high value crops produced in the Coachella Valley. 
All values reflect a January 1988 price level. 

Traditionally, M&I water is valued according to the next least 
cost alternative of ~ the prescribed aroount of water. The 
estimated value of M&I water in Ariz<Xla ~ fran $210 to over 
$500 per acre-foot depending upon the size of the water project. 
The estimated value of M&I water in Califonria varies fran $180 to 
$220 per acre-foot. llgain, these values reflect a January 1988 
price level. 

Depending upon who is shorted on water deliveries, the value of a 
water shortage could change dramatically. Ariz<Xla does not 
currently have the capacity to take its full Colorado River 
apportiorJ'l'eIlt. Therefore, in the short and intennedi.ate time 
frame, Arizona is not used to value potential water losses. 
Since, Arizona will not bear the near tenn losses, Califonria 
remains the party inpacted by the loss of water. Existing law 
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gives california irrigators a higher priority use than M&I, 
therefore it seems reasonable to assune that the losses will be 
bonl by the M&I users arrl the water should be valued accordingly. 

The resultant value of water losses based on the previous 
discussion could be IOOre than $100 million ($200/AF x 566,000 AF) 
for water year 1989. 

Subsequent to issuance of our Proposed Decision, you sutmitted, 
during the public ocmnent Period, a IOOdification of your 
aw1ication for relief in the fonn of a 1ega1 brief ocmnenting on 
the Proposed Decision. Specifically, you IOOdified your request as 
follows at p. 19 of your brief: 

The projected daily releases that Davis 
Dam contain [sic] on page 29 of the Decision 
shows that an average daily flOW' currently 
scheduled for the roonths of October, Noverli:>er, 
Decerrber of 1988 arrl January and FebI:UaJ:y of 
1989 are adequate daily flows which would 
result in navigable water throughout the 
Colorado River. For exanple, the projected 
average daily flOW' in Octcber of 1988 is ~ 

~. If said waters were released unifonnly 
over a 24 hour Period. during October, 1988, 
the navigability of the river would be 
resolved., thereby, not wasting a d.1:'q> of water 
beyond their projections. nus principle is 
also true as to the roonths of Nov'eIli:>er and 
Decerrber of 1988 and January arrl February of 
1989. 

What the <g;>licant is oojecting to is the 
extreme fluctuation of the average daily flOW', 
not the total aroount of flOW'. 

We read the above ~ as eJq:>ressing the position that your 
client's navigational needs can be satisfied within the Projected 
average daily releases set forth in the above table labelled 
"Projected Mean Daily Releases at Davis Dam" cited above at p. 29 
of the proposed decision, but included at p. 16 herein. The 
projected mean daily release set forth in the above table for 
January, 1989 is 7,000 cfs. We assume that if a mininun unifonn 
twenty four hour flOW' of 7,000 cfs can meet your client's needs 
during January, then the same mininun flow will satisfy your 
client's needs during the other IOOnths set forth in the above 
table. We also assume that your request does not seek waters in 
excess of the projected mean daily releases, thus "not wasting a 
drq:> of water beyond their [Feclamation's] projections." [po 19]. 
We base this assmption on your eJq:>ressed satisfaction with living 
within the releases set forth in the table and by the last 
sentence set forth in the above quotation fran your brief. 
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Your IOOdified request has required this office to reanalyze the 
above conclusions regarding the i.npact of the requested relief on 
water and power resources. First, we find it necessary, for the 
purposes of clarification, to make scme preliminary carments 
regarding your roodi.fied request. The above table referencing" 
projected mean daily re.leases at Davis Dam was set forth in our 
discussion for the purpose of analyzing the econanic losses 
regarding water attendant to ~ing your initial request for 
adninistrative relief. The table was not presented, and should 
not be used, as a projected plan regarding actual daily operations 
governing water releases fran Davis Dam. Such use of the table 
would be wholly i.nat=Prcpriate and lead to an erroneous 
understanding regarding operation of the system. This is cq:parent 
for several reasons. 

First, as expressed in the title to the table, the listed releases 
are projections of future average release requirements, useful for 
analysis, but not useful in making water re.lease decisions at tl1e 
time such decisions are required. For exemple, during the water 
year of 1989 water release decisions on any given day will be 
determ.:ined by water orders placed by downstream users on a weekly 
basis, and refined by Feclamation and water users on a daily 
basis. secondly, the releases set forth in the subject table are 
xoonthly averages of the mean daily projections. Actual re.leases 
may very widely on a day to day and week to week basis depeIxii.ng 
upon downstream water orders. water orders are in turn affected 
by crOA?ing patterns and regional and local weather calditions. 
As set forth above, such Projections and averages are useful in 
eatpUting and predicting the ecananic iJrpacts of a projected 
course of action. They are not, however, useful for detennining 
operating procedure. 

Nevertheless, we are constrai.ned to take you at your word. That 
is to say that you are now requesting a mininun around the clock 
even flow of 7, 000 cfs. It is your position that this will ~ 

the navigational needs of your client. As before, we have 
analyzed your IOOdified request. For the J:eaBons set forth below 
it is the conclusion of this office that federal law places no 
duty or ooligation to meet your client's request. Fw:ther, even 
assuming that legal authority exists which vests this office with 
discretionary authority to make such releases, I decline as a 
matter of sound discretion and policy to order such releases. 

First, your request, if granted, would essentially turn our 
projected daily mean release table into a mandatory operating 
schedule. This would have severe negative iJrpacts on water and 
power operations. First, as suggested above, the 7, 000 cfs figure 
is merely reflective of a projected average. Use of this average 
figure may meet your client's needs but may well not provide 
sufficient water on a daily or weekly basis to satisfy downstream 
orders. Similarly, 7,000 cfs may, during sane days or weeks, 
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provide water in excess of downstream needs. water released fran 
Davis Dam in excess of downstream needs is wasted due to the lack 
of downstream storage. Loss of water (depending on the variables 
governing water orders) might result in a loss fran 0 to as nuch 
as several hundred thousand acre-feet. In extraordinary 
circumstanoes the water loss might even be greater. For exemple, 
as reoently as January 1979 the average daily release was 
2,897 cfs. Exhibit I. Had Reclamation been required to release 
7, 000 cfs in order to rreet your client's needs during this roonth, 
a loss of approximately 200,000 acre-feet of water for that roonth 
alone would have been wasted. By carparison the State of Nevada's 
total anP11?l' apportiomnent under the decree in Arizona v. 
california, ~, is only 300,000 acre-feet. 

'lbe Hydroelectric IItplications of a UnifQDJ\ 10, 000 CFS (or 

Altemative 7, 000 qS) Release Pattern Fran Davis Dam to Illproye 
Nayi,gation . 

It is clear fran prior description that variations in flow which 
arise during a twenty-four hour a day cycle are necessitated by 
the peaking of releases so as to generate max.inun electricity when 
the need for electricity is the greatest Le. during daylight 
hours. The need for this practice results fran the fact that 
there is no way to effectively store for future delivery the large 
aI'OOI.mts of hydroelectric power generated by the generator's along 
the Colorado River. Therefore, hydroelectric power nust be 
generated when it is needed. 

The goverment of the United States, acting through the Bureau of 
Reclamation and the WesteI:n Area Power .Mni.nistration, (WesteI:n) 
generates and markets power to serve the public interest in such a 
manner as to encourage the lOOst widespread use thereof at the 
lowest possible rates to COI:'lSt.DerS consistent with sourxi business 
principles. The IOOSt efficient use of the hydro-system for power 
cperations is: (1) to displace higher priced peaking units, 
(2) to shape thermal off-peak generation, (3) to provide load 
regulation and (4) to provide for power system reserves. A 
requirement to release a unifonn 10, 000 cfs fran the Davis Dam and 
powexplant would essentially eliminate all of the uses and 
benefits listed above. Under a unifonn 7, 000 cfs regimen the 
inpacts would be only slightly lessened. 

In a typical week of operation, a unifonn 10,000 cfs release would 
mean that 4, 080 megawatt hours of peaking energy would have to be 
replaced by other base loaded or peaking generation. If a 7, 000 
cfs were unifonnly released, 3,260 megawatt hours of peaking 
energy would have to be replaced. Currently, the difference 
between the Parker-Davis energy rate of 4.8 mills per kilowatt 
hour and western's average fuel replacement on-peak rate of 18 
mills per kilowatt hour would have to be experrled by our 
custaners, at a mi.ni.rm.:m, to replace this peaking energy. This 
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calculates out to two to three million dollars of increased annual 
costs which would ultimately be passed on to the power o:msuner. 

Further, the ability to shape off-peak thennal generation with the 
Davis powerplant would be lost ccrrpletely. '!be Parker-Davis 
electric service contracts would have to be roodified to require 
Westel:l1' s custcmers to schedule roore off-peak hydrogeneration. To 
aCCOOl'OOdate this, sane thennal tmits would have to shut down or 
operate below their point of roost efficient operation to match 
generation to load. 

Because of the relative efficiency of a hydro tmit over a wide 
load range and its rapid response time, the hydro-system is the 
roost efficient method of matdrlng generation to load on a minute 
to minute basis. At either a 10,000 cfs or 7,000 cfs regiJren our 
ability to regulate load with the Davis powerplant would be 
extremely limited during the sumer season and possibly eliminated 
ccrtpletely during the winter season of a typical water year, . 
depending on predaninant weather and crq:ping patterns. 

Even when the hydro generating capacity is not being used to its 
maxi.nun capability, the hydro-system is providing an inportant 
service to the interconnected power system of the southwest; that 
of SlWlying reserves for power systems emergencies. '!be proposed 
operation would virtually make useless 165 megawatts of installed 
generating capacity at the Davis powerplant under a 10, 000 cfs 
regiJren, and. make similarly useless 205 megawatts under a 7,000 
cfs regimen. This lost capacity would have to be replaced by our 
custcmers with peaking oc:rrb.lstion tw:bines or base loaded thennal 
tmits or sane carbination of both to optimally match the available 
generation to load and. to provide for power system reserves. The 
installed costs for oc:rrb.lstion tw:bi.nes and. base load coal tmits 
is currently estimated to be $300 and $1,700 per kilowatt, 
respectivelY. we estimate a dollar investment for installed 
capacity to adjust to a 10, 000 cfs regimen to be in a range fran 
$50 million to $280 million. .At a 7, 000 cfs regiJren this 
increases to a range fran $60 million to $350 million. 'Ibese 
increased cost would more than likely be passed on to the 
consu:ner. In acXii.tion, the revenue of $1.87 per kilowatt roonth 
currently being dlarged for Parker-Davis capacity would not be 
available for project operation and repayment. This 3.7 million 
($4.6 million under a 7,000 cfs regimen) dollars of annual lost 
revenue would have to be made up by an offsetting increase in the 
rate currently being dlarged for project energy and capacity. 

The roost significant i.m:nediate inpact of a tmifonn release of 
7,000 cfs is to work a permanent shut down of aFProxirnately ~ 

tmits of generation capacity at Davis Dam during the winter 
roonths. we could, of o:xu:-se, release roore than 7, 000 cfs in order 
to increase hydroelectric output but this would waste water since 
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such releases would generally exceed. consmptive needs downstream. 
secondly, of course, an even flow vitiates the above advantages 
which peaking brings to the system. Further, releasing any aroount 
below your 7, 000 cfs m.ini.nun need during evening hours in an 
attE!l1pt. to reduce water losses has the inevitable effect of 
creating a trough in the flow of the river below Davis Dam. This 
trough beings the nanent the flow is reduced and ends when the 
flow is increased to your 7,000 cfs mininun. The trough. of course 
is not stationary but migrates down the river at a rate 
awroxirnately equal to the velocity of the river, which is 
awroxirnately an average of four miles per hour. Your route of 
navigation between Laughlin, Nevada and the pemanently deeper 
headwaters of Lake Havasu is awroxirnately sixty miles in length. 
Assuming your boat travels at a rate of 15-20 miles per hour, 
sinple aritlrnetic reveals that your boat inevitably RUSt cross the 
trough at least once during its daily tour. Since the bottan of 
the trough is below your 7,000 cfs mi.ni.nun, it cq:parently will 
interfere with your navigation. . 

As dem:>nstrated above, your requests either require this office to 
waste water, waste substantial hydroelectric resources, or both. 

III
 
IE.GM. ANALYSIS
 

with the above backgrourrl in mind your ClR'lication requires this 
office to reassess our legal respoosibility, if any, to release 
substantial aJOOUIIts of water fran Hoover and. Davis dams to meet 
your specific navigational needs. The touchstone of this inquiry 
is Section 6 of the Boulder Canyon Project Act of 1928, 43 U.S.C. 
§§617 §t ~. Section 6 reads in pertinent part: 

That the dam and. reservoir provided for by 
section 1 hereof shall be used: First, for 
river I:egUlation, iJtprovement of navigation, 
and. flood c.cctrol; secx:mci, for irrigation and. 
ckmestic uses and. satisfaction of present 
perfected rights in pursuance of Article VIII 
of said Colorad:> River cx::rrpact; and. third, for 
power. 

It is less than clear fran a reading of the above statute whether 
Congress intended, by listing the groups of purposes in numerical 
sequence, to set a strict priority am::>ng the three groups of 
puzposes. we assuoe for the purposes of this decision that the 
statute ck:les indeed set such a priority. However, this opinion 
should not be read to concede that the statute sets forth a 
priority scheme as a matter of law. we only decide that, assuning 
such a priority, the at;;ency has met its burden. However, we 
construe the first listed puzpose, that of river regulation, to 
represent a broad grant of authority to the secretary of the 
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Interior to make the reasonable trade-offs and CCIIPranises 
necessary to rreet all of the pw:poses of the Act to the greatest 
possible extent. In other words, we do not read the above 
priorities as requiring the secretary to maximize the first set of 
purposes before enbarking on ~ations to rreet the second and. 
third priorities. Such an interpretation would virtually vitiate 
the secretary's ability to rreet many of the Act's J?UIPOses, even 
those purposes listed as the first priorities, Le. river 
regulation, flood control, and inprovatSlt of navigation, and in 
actiition would disregard the valuable property rights of 
downstream water right holders. 

For exemple, if the secretary were to ~te Hoover Dam to 
maximize its ability to control flood water because flood control 
is a first priority, he would, of necessity, keep Hoover's 
reservoir enpty or near enpty. At the very least he would be 
required, by such an interpretation of the statute, to keep 
storage space available to handle any reootely foreseeable flood 
situation. '!his would not only substantially reduce his ability 
to ~te the dam to store water for dcmestic and irrigation 
needs but. would also substantially reduce his ability to generate 
low cost hydroelectric power. M:>st significantly, reducing the 
arootmt of stored water would inhibit the ability to meet other 
first priority J?UIPOses such as river regulation and i.nprovemant 
of navigation. 'nlis is ~ because less stored water means 
less water available to regulate the river <i1ring tiIres of 
scarcity and plenty. ~ stored water also means less water to 
maintain a stable river for navigation on the reservoirs and on 
the miles and miles of river channel below the dams. As 
deroonstrated above, maintenance of the reservoirs at near full 
levels has led to a deIoonstrable increase and i.nprovement. of 
navigation throughout the leogth of the lower Colorado River. The 
recitation regardi..rq the state of the Colored:> River <i1ring wet 
and dry years and seasons prior to coostruction of Hoover Dam 
de!Ioonstrates this point in a particularly grapllc way. 

Assuning that the statute d:>es set forth a prioritized scheme, 
what 00es such a priority mean? we believe it requires the 
Secretary, within his discretion, to first <:::alSb:uct, cperate, and 
maintain Hoover Dam in such a manner as to ad:::tress in a meaningful 
fashion first priority J?UIPOse8 before meeting second and third 
priorities. For exanple, if the secretary were to cpera.te the dam 
at fullest levels at all tiIres so as to eatpletely vitiate the 
dam's inherent capacity to handle even mi..nim.D flood flows in 
order to provide maxi.ma.l power generation, or meet danestic or 
irrigation water needs, such a practice might well be violative of 
the statute's priority scheme. 'nlat is not the case at hand. As 
discussed fully above, the past and current practices of 
Reclama.tion rreet the needs of second and third priorities while 
neeting the 1:::Jurden of i.nproving navigation. 
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With respect to the first priority of river regulation and 
iJrprOV'elren1: of navigation, several ad:ii.tional caments are in 
order. First, the statute is utterly silent with respect to how 
Hoover Dam should be used to iJrprove navigation on the river. In 
light of the manifold purposes of this c::cuplex statute we are 
convinced that Congress intended decisions regarding how, when, 
and where navigation should be iJrproved to be left to the sound 
discretion of the Secretary. we are convinced that the statute 
clearly places at least. a minimal burden on the secretary to use 
the dam to iJrprove navigation. we are similarly convinced by the 
facts set forth in detail above that this burden has been well met 
by the operational practices of the secretary. 'Ibis conclusion is 
further reinforced when one realizes that the duty placed on the 
secretary of the Interior in 1928 was one to iJrprove navigation on 
the Colorado River fran its natural untamed state. 'Ibis is not to 
sat that Reclamation has been totally sucoessful at making the 
river navigable at all times, at all locatialS, for every<Xle'S 
needs. Further, we disagree with your contention that the river 
has been made nan-navigable by Reclamation's practices. It is 
well settled that in order to be deerred navigable, the whole of a 
stream need not be navigable and need not be navigable at all 
tines. A river remains navigable even though there are occasional 
oostructions and inten:uptions such as sarxJ:)ars. It is not 
necessary for navigability that use be continuous. ~ e.g. 
United states v. 1\a?alachi.an Power Calpany, 311 U.S. 377 (1940); 
Arizona v. califomia, 283 U. S. 423 (1931); and troited states v. 
~, 283 U.S. 64 (1930). 

The wisdan of Congress in leavi.n3 these matters to secretarial 
discretion becares evident when one urrlerstands that while the 
vast network of dams, canals, levees, dikes, and reservoirs whim 
constitute the total system is a marvel to behold, it nevert:heless 
has its limitations. These limitations make it inpossible to meet 
everyone's particular needs without hurting Saneal8 else. For 
exanple, releases of vast amounts of water to meet your needs, 
would hinder the navigational needs of others on Lake Mead since 
the total navigable surface area of that reservoir would be 
reduced. The precise degree of such reduction of course depends 
on many variables, not the least. of which is the aroount of 
unpredictable yearly nmoff into the reservoir. Indeed, in times 
of severe shortage, this agency's ability to meet even your 
average q:>erational needs, needs which we currently meet, might 
well be placed in jec:pardy. 

While we assert that the Boulder canycn Project .Act vests wide 
discretion in the secretary of Interior in meeting the Act' s 
purposes, we are not unmindful that the touchstone of our 
responsibility is to ascertain and inplement Congressional intent. 
A review of the facts and sources cited above reveals that since 
Passage of the Boulder canyon Project .Act in 1928 the operations 
of this agency have been urrler close and continual scnItiny by 
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Congress. This scrutiny has been manifested by subsequent 
legislation such as the acts authorizing the Colorado River Front 
Work and Levee System; the Colorado River storage Project Act of 
1956, 43 u.s.c. Sections 620 ~ ~,; the Colorado River Basin 
Project Act of 1968, 43 u.s.c. Sections 1501 §t ~.; and the 
Colorado River Basin Salinity Control Act of 1974, 43 U.S.C. 
Sections 1571 ~~. Further, as required by the Colorado River 
Basin Project Act, annual reports on the preceding cx::npa.ct water 
year and the projected operation for the current water years have 
been annually sul:rni.tted to Congress. In short, Congress has been 
well informed of our water release practices. In no subsequent 
legislation has Congress expressed any dissatisfaction with our 
construction of the statute or its inplem9ntation, or acted to 
roodify the agency's water release practices as those practices 
relate to navigation. In particular, we view the contirroed 
funding of the Front Work and Levee System by Congress, through 
annual awropriations, as evidence of Congressional policy that 
any conti.m.Jed duty to inprove navigation be aCCCl1plished by the 
expenditure of awropriated funds for channel maintenance, levees, 
etc., rather than the non-consmptive release of waters which are 
the life blood of the arid SOuthwest. 

Finally, as set forth xoore fully above, we believe that the 
statutory water release priorities set forth in the Section 1552 
of the Colorado River Basin Project Act of 1968, govenU.ng the 
Secretary's Cperating Criteria, express a clear Congressional 
directive that water releases should be linked to treaty needs or 
consunptive irrigation and <bnestic uses. Indeed, releasing water 
in derogation of that directive might well ccrurt.itute a violation 
of that statute. 

In S1.Il'ItIaI:Y, we believe that Feclamation is, and has been, in full 
carpliance with Sectioo 6 of the Boulder canyon Project Act. The 
Act grants broad discretion to the 8ecJ:etary to perfonn the 
balancing of interests and factors necessary to rreet the ltI.l1tifold 
purposes of the Act. The Act does not J:eqUi.re the Secretary to 
maximize first priority needs prior to arbarki..rY:J on secood or 
third. priorities. Finally, we feel the continual scrutiny of 
Congress, and subsequently enacted legislation, confinn our 
position that water should not be released to inprove navigation 
beyond consunptive use needs. 

IV
 
EXllMINM'ICN CF AL'I'J!iENATIYES
 

In hopes of aCCCl'llOOdating your client's needs without releasing 
water, I have asked the River DevelOflient Branch to conduct a 
preliminary study on the costs and public benefits of cireci;;Ji.ng, 
and/or pursuing other activities, which might alleviate your 
particular navigational prd:>le:ns. That study reveals that it 
would be possible to clear a channel sufficient for your boat to 
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make tmOOstructed passage during the few evening hours of low 
water release which present a proolem during the winter roonths of 
othet:wise low recreational use. Unless you or others are willing 
to undertake the accacplishlrent of such a project, or provide the 
funding, I do not believe that the benefits to the public outweigh 
the cost. In ad:ti.tion the project would have to solve inportant 
envirormental and other prOOlems. We suggest that you explore 
using a smaller boat, or at least one with a roore IOOdest draft. 
Such boats are in successful ccmnercial tour use along the Yuna 
reaches of the river. 

It should be noted at this point that we believe that your 
proolems are largely self inflicted. Your boats have been able to 
navigate without hindrance for several years following the record 
high-water events of 1983 and 1984. Releases for flood control 
allowed a full 24-hour navigation for your boats all year 1OD:J. 
We have now, however, .r:etw:ned. to our traditional regimen. 
Infonnation regarding this regimen was fully docunented aIXi was' 
available to you at our offices prior to your EI'lbarking on your 
enterprise. The retw:n to our prior water release practice was a 
well known fact which CX)Il1d have been easily ascertained by a 
visit to our offices. 'lh:is office feels that any expectation that 
we would not .r:etw:n to these releases would have been wholly 
tmfounded. [See Exhibits G aIXi H.] See also ccrrment letter aIXi 
attadlments, dated July 25, 1988 fran Colorado River camdssion, 
Afpendi.x A. 

V
 
EB)SI(;N CXM2lAIN'1'
 

Finally, your ~lication specifically ccrrplains that our water 
release practices create pennanent degradation of the river 
charmel upon which your boats operate. I have taken note of your 
expressed COl"lCel:n in this regard. '!he Ri.ver Develcp:tlent Branch 
has reviewed this matter. '!he Branch reports as follows. '!he 
causes of riverl:>ank erosion involve both the river regime aIXi 
riverbank prcp!rties. '!be causes of riverl:>ank erosion frequently 
differ at various locatialS alcng the river. In many instances, 
erosion at a site is the result of several causes. Erosion may be 
the result of flood flows, toe scour, bed degradation, overbank 
flow, wave action, pJ:qleller wash, nonnal streamflow, man made 
structures, ed::iy action, rainfall erosion aIXi bankline seepage, or 
a CClTbinatian of these. 

If a river undergoes an increase in river stage under the 
influence of an arriving flood wave, flow may be induced into the 
riverbanks. As the stage declines, the flow is reversed. The 
alOOUnt of bank storage i.nduoed by flood flow is dependent an the 
length of the flood, the time of the drop of the flood flows aIXi 
the characteristics of the riverl:>ank material. 
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If the riveI:bank a:nsists of large noncohesive material (gravel, 
cctl>les or coarse sarxi) the ground water surface elevation in the 
bank will drcp at the same rate as the river stage. If the river 
bank consists of cohesive material (clays) they will have low 
penneability arxi drain slowly. These clay banks will becane 
tmstable under rapidly falling river stages as the water drains 
into the river. If the river bank a:nsists of small noncohesive 
material (sands) or is a stratified mixture of sarxi, clays and 
gravels, the penneability and drainage of the bank will be 
scmewhere between the above extremes. 

The banks of the lower Colorado River consist of alluvial 
materials, roostly sand with layers of gravels arxi clays. The 
aroount of bank storage arxi the penneability is variable along the 
river depending on the specific site location, characteristics of 
the bank and flow properties at the location. 

The fluctuations of the river flows on the Colorado have not been 
identified as a cause of instability in the rivez:banks. The 
penneability of the alluvial materials is high enough to allow 
drainage of the bank storage, allowing the ground water elevations 
to closely follow the river stage. The roost dcmi.nant process 
causing erosion along the banks of the lower Colorado River is the 
erosive action of the riverfiows themselves and wave action caused 
by boats. In short, we do not feel that the facts bear out your 
assertions that fluctuations in the quantity of water released. 
during a twenty-four hour period are causing erosion or maki..ng the 
channel pex:manently non-navigable. 

Your at=Plication also c:cnplains that daily fluctuations in the 
river flows increases the sediment fran the river bottan itself, 
and deposits this material in areas of the river whim contribute 
to navigational prcblEIIIS. The facts are to the contrary. The 
river bottan in the reach fran Davis Dam to Needles is "azmored" , 
that is, it has a coating of coarse pelDles arxi gravels. This 
coating has a shingling effect whim practically eliminates the 
degradation of the river bed for the flow regime up to about 
30, 000 cfs. This fact has been affi.Dned by the sediment transport 
SartFling arxi river surveys in this ream of the river whim have 
been conducted since the closure of Davis Dam and whidl du:aU.cle 
the azmoring process. l'Ilen Davis Dam began darcmi.ng the river arxi 
trat=Ping the upstream sediments, the clean water discharged below 
the dam "plucked" the fine sands arxi silts fran the river bottan, 
leaving the coarser peJ:t>les and rocks. This process cx::cti.nued arxi 
gradually progressed downstream until at this point in time the 
river is fairly well azmored as far downstream as Needles. 

Below Needles the water continues to be very clean and clear at 
all flows up to about 28, 000 cfs. While not azmored to the deg:t:ee 
or manner that the river is upstream, the bottan does consist of 
coarse sand which IOOVeS very little in the nonnal. flow release 
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pattern. Recent sed:i.rrent analyses of the flows at Topock, aOOut 
12 miles south of Needles, show sediment conoentratians less than 
10 parts per million, which are contrasted to the river's sed:i.rrent 
carrying capacity, shown in earlier sanples, of concentrations of 
300 parts per million in this section of the river. 

Sources:	 (Freeze, R. Allan and 01erry, JolU1 A, 1979, 
"Groundwater" Prentice-Hall, w. 211-226, 470-472.) 

(peterson, Margaret S., 1986, River Engineering, 
Prentice-Hall, w. 53-59.) 

(u.s. Army, Corps of Engineers, Huntsville Division, 
streanbank Protection Manual, 1987.) 

("Report on River Control Work and Investigation" 
I:>eoe!rt>er 1976, Bureau of Reclamation) 

(Continually carpiled survey data on file at the River 
Developlent Branch, Lower ColoraOO Fegional Office, 
Bureau of Reclamation) 

VI 
CCK.WSICN 

In this decision we have examined the history of navigation before 
and after enactment of the Boulder Canyon Project Act of 1928. 
Our purpose in doing so was to establish a perspective in 
reviewing our statutory duty to inprove navigation on the lower 
Colorado River. It ~s that navigation reached its low point 
when inproved ground transportation virtually eliminated 
ccmnercial navigation on the river. 'Jlle CCXlStruction of Hoover, 
Davis and Parker dams have been the oentral roost irrportant 
ingredient leading to inproved navigatial throughout the course of 
the lower ColoraOO River. As doa..mented above, the river channel 
has generally been stabilized and massive silting substantially 
reduced. Hundreds of square miles of reservoir surface area has 
been created and is navigable year arourxi. Wide swi.ngs in 
seasonal flows on the river have been evened out so that roore of 
the d1.annel is navigable over roore miles and for a longer period 
of time than before these dams were constructed. we continue to 
meet our responsibilities to inprove navigation by mainta:ining 
reservoirs at the fullest levels possible in accordance with the 
long range cperating criteria pursuant to the ColoraOO River Basin 
Project Act as mandated by Congress. In short, we do not feel 
that we are required to make the requested water releases in order 
to bring past practices into carpliance with federal law. 

Finally, I have severe OOubts whether I have legal authority to 
make such releases, on the facts before me, without violating the 
Colorado River Basin Project Act. It appears that such releases 
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would violate the statutory priorities set forth therein. 
However, even assuning that I have legal authority, I decline to 
do so. While releasing water in the massive aroounts requested 
would marginally inprove the m.mi:>er of hours during a few winter 
months for your three boats, the waste of water and hydroelectric 
benefits would be enorIOClUS. water releases in excess of 
constllTptive needs will invariably be wasted because of the limited 
storage space available in Lake Havasu i.npoLmded by Parker Dam 
downstream. Feleasing water to raise the depth of the river as a 
method of inproving navigation at one specific point on the river 
is not required by the Boulder Canyon Project Act and makes no 
sense in the arid West where water is probably the most precious 
of natural resources. Your awlication is therefore denied. 

You may appeal this decision to the Ccmnissioner, Bureau of 
Feclamation, United states Depart:ment of Interior, "C" street, 
between 18th and 19th streets, N.W., Washington, D.C. 20240. 
You should perfect your ~ by filing a notice of cq::peal in 
this office no later than thirty days fran date of receipt of this 
decision. An appeal brief mJSt be filed in the Ccmnissioner's 
Office no later than 30 days fran the date of filing of the notice 
of appeal. 

Sincerely, 

Edward M. Hallenbeck 
Regional Director 
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United States Department of the Interior 
BUREAU OF RECLA~{ATION 

WASHINGTON, D.C. 20240 
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IN UPlY 
U:UTO: 'J~.N C' 1989

PECISION 

Ronald R. Hadson. Esquire
 
Attorney for Complainant Laughlin
 
Riv.r Tour., Inc., and John T. Talley
 
530 South Fourth Stre.t
 
Las V.gas. Nevada 89101
 

Re:	 Administrative Decls1~n of the Commissioner, Dyr.au of 
8&,lamation, Cnited Stat., Department of the Int,rior. R••ardini 
Appeal Drief of Administrative Decision of September 19. 1988. 
madr bv the Region.l pir.ctor, Lower Colorado B,,10n Byrcny of 
B.cl.m.tion, V.S. D,parem,nt of the Interior, r'l,rd1ol Ipp1i· 
cfeion for administrative r,lief of LauChl!o River Tours,!n,. , 
'nd John T, Talley. indiVidually, dated November 23, 1988. 

D.ar	 Hr. K'dson: 

I have r.vi.wed your app.al brief and the Administrativ. R.eord. From this 
r.vi.w I have concluded that the decision r.ndered by Reglon'l Director 
Edward H. Hall.nbach 00 September 19, 1988, ls the corr.ct d.cision and 
it is her.by affirmed. 

In 1902. wh.n Theodore Roos'velt created the Reclamation Service, no~ the 
Bur.au of R.clam.tion. h. used the words •... to do the Ir•• test lood for 
the gre'test numb'r" to guide th, actions of this ag.ncy in conducting 
conservation activities in the Yest, Since that tlme. Conere.s has sQuaht 
to embody the spirit of Roosevelt" words in lesislation .nacted which 
affect the natural resources of the Yest, Nowhere i. this more apparent 
than in the operation of the Colorado River .ystem, 

Congress has entrust.d the Secretary of the Interior with pow.rs to direcc, 
manag•. and coordinate the operation of the Colorado River reservoir system 
pursuant to the Boulder Canyon Project Act and the other statutes. court 
d~cisions. deerees. tr.aties, and contracts which constitute the ·La~ of 
the River-, This body of law guides the Secrecary in the exercise of 
discretion and judgem.nt in managing Colorado River operations. in 
b.lancing the competing interests on the Colorado River. and requires 
consultation with the seven basin States 1n forecasting and in the 
formulation of operation plans. That is to say. the Secretary is not at 
liberty to comply with individual or collective requests unl.ss such 
r.quests are consist.nt with the -Law of the River. 
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Th. central l~su.s pres.nted by your initial application for .d~lnlstr.tlve 
relief are vhether the Bure.u of Reclamation. throu,h Lt. op.rations, hal 
rendered the Colorado River non·navisable .nd vhether v. Ir. rtqulred by 
rederal law. specifically the Boulder Canyon Project Act of 1928, 43 ~.S.C. 
6li .c ItQ., to rtltase -at .11 time.,- or at l.ast durin, the op.rational 
hours of your clients's tour boat servic., sufficient vattr to mItt the 
naviaationa1 n.eds of his boats. Your Initial request vas for 10,000 
cfs but has sine. b.en modifi.d to 7000 cf. ev.n flow .round the clock. 

Your request for administrative r.liaf rtll.s haavily on an int.rpr.t~tlon 
of the !oulder Canyon Project Act that asserts a Con,r.ssional int.nt to 
impose a rigid priority system to the use. that should b. mad. of the 
Riv.r. Th. R,sional Dir.ctor's D.cision (Decision) dat.d S.ptember 19, 
1988, fails to ·find such clarity in • readins of the statute and neither 
do 1. But moreover, the Boulder Canyon Proj.ct Act Is but one of the 
many parts of the -Law of the Riv.r-. Becausa of their interr.lationships, 
I believe they .ust be viewed 1n the ag,resate, and In so doin& 1 find that 
the purposes for which the liver is operated cannot be considered ~tually 

exclusive due to th. inherent conflicts between the· purposes. For the$e 
r.lsons and chose stated on page. 21·24 of the Decision, I concur with the 
conclusion that the Bureau of Reclam~tion is not obligated to meet your 
request. 

You also assert that the Colorado River ha, been ..de nonnavigable by the 
operations of the Bureau of Reclamation. On pa,e 17 ot your oppo
sition ~o the June 27, 1988 Proposed Administrative Decision of the 
Regional Director, you conclude: 

The ~est of wh.ther is (sic) river 1s navigable is whether the river 
1s one of -,eneral and common usefulness for the purpose of trade and 
commeree.- JOHN TALLEY re·emphasiz•• tha~ the present river regu
lat10n (gyrattn, release patt.rns) by the BUREAU renders the river 
usable for trade or commerce with re.pect to his operation. 

Therefore, not only has the Bur.au', current Operatln& Criteria ~ 
i3proved navigation, but the Bureau'. actions has created conditions 
which render the river non-navigable .. , 

I believe it 15 well settled that In order to be de.~ed navigable, the 
whole of a stream need not be navigable and it need not.be navi&abl. at a:l 
times. United States v. Appalachi,n Power Co .. (1940) )~~ U.S. 377, 409; 

eli!i . (1931) 283 U S 423 453 455; Mnlted . v.~SCiC'SArizona v. orn u . ...,
(1930) 283 U.S. 64, 86) And furth~r. Article IV of the Colorado Rlver 

. ~ h d ased to be navisabl. for commercialCompact recognized that t he rLve. a ce 
mindful of Congress' intent as stated in hearings

purposes. IJe are a1so yo • that the flo.., of the
prior to the passage of the Boulder Canyon P_ojec~ Act
 
river be intended for use by power boats and other small craft.
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I believe the record shows ~hat the Bur.au is meeting its responsibilities 
in administering the River. Your appeal is therefore denied. 

This decision 1s final for the Department of the Incerior. 

C. Oal. Duvall 
COlludssioner 

cc: Clerk of the Court 
U.S. District Court 
P .0 . Box 11130
 
Reno, Nevada 89520
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PUBLIC LAW 102-575-0CT. 30, 1992 106 STAT. 4669 

(c) The report shall be submitted to the Committees on Reports. 

43 USC 390h-15. 

100 Stat. 419. 

100 Stat. 424. 

Grand Canyon 
Protection Act 
of 1992.

Appropriations and Interior and Insular Affairs of the House of 
Representatives and the Committees on Appropriations and Energy 
and Natural Resources of the Senate within three years of the 
appropriation offunds authorized by section 1617. 
SEC. 1617. AUTHORIZATION OF APPROPRIATIONS. 

There is authorized to be appropriated for fiscal years beginning 
after September 30, 1992, $4,000,000 to carry out the study author
ized by section 1616. 

TITLE XVII-ffiRIGATION ON STANDING ROCK INDIAN
 
RESERVATION, NORTH DAKOTA
 

SEC. 1701. IRRIGATION ON STANDING ROCK INDIAN RESERVATION. 

(a) Section 5(e) of Public Law 89-108, as amended by section 
3 of the Garrison Diversion Unit Reformulation Act of 1986 (Public 
Law 99-294), is amended by striking "Fort Yates" and inserting 
"one or more locations within the Standing Rock Indian Reserva
tion". 

(b) Section 10 of Public Law 89-108, as amended by section 
8 of Public Law 99-294, is further amended by adding subsection 
(e) as follows: 

"(e) The portion of the $61,000,000 authorized for Indian
 
municipal, rural, and industrial water features shall be indexed
 
as necessary to allow for ordinary fluctuations of construction
 
costs incurred after October 1, 1986, as indicated by engineering
 
costs indices applicable for the type of construction involved.
 
All other authorized cost ceilings shall remain unchanged."
 

TITLE XVIII-GRAND CANYON PROTECTION 

SEC. 1801. SHORT TITLE. 

This Act may be cited as the "Grand Canyon Protection Act 
of 1992". 
SEC. 1802. PROTECTION OF GRAND CANYON NATIONAL PARK. 

(a) IN GENERAL.-The Secretary shall operate Glen Canyon 
Dam in accordance with the additional criteria and operating plans 
specified in section 1804 and exercise other authorities under exist
ing law in such a manner as to project, mitigate adverse impacts 
to, and improve the values for which Grand Canyon National Park 
and Glen Canyon National Recreation Area were established, 
including, but not limited to natural and cultural resources and 
visitor use. 

(b) COMPLIANCE WITH EXISTING LAw.-The Secretary shall 
implement this section in a manner fully consistent with and subject 
to the Colorado River Compact, the Upper Colorado River Basin 
Compact, the Water Treaty of 1944 with Mexico, the decree of 
the Supreme Court in Arizona v. California, and the provisions 
of the Colorado River Storage Project Act of 1956 and the Colorado 
River Basin Project Act of 1968 that govern allocation, appropria
tion, development, and exportation of the waters of the Colorado 
River Basin. 

(c) RULE OF CONSTRUCTION.-Nothing in this title alters the 
purposes for which the Grand Canyon National Park or the Glen 
Canyon National Recreation Area were established or affects the 
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Reports. 

authority and responsibility of the Secretary with respect to the 
management and administration of the Grand Canyon National 
Park and Glen Canyon National Recreation Area, including natural 
and cultural resources and visitor use, under laws applicable to 
those areas, including, but not limited te, the Act of August 25, 
1916 (39 Stat. 535) as amended and supplemented. 
SEC. 1803. INTERIM PROTECTION OF GRAND CANYON NATIONAL PARK. 

(a) INTERIM OPERATIONs.-Pending compliance by the Secretary
with section 1804, the Secretary shall, on an interim basis, continue 
to operate Glen Canyon Dam under the Secretary's announced 
interim oporating criteria and the Intoragency Agreement between 
the Bureau of Reclamation and the Western Area Power Adminis
tration executed October 2, 1991 and exercise other authorities 
under existing law, in accordance with the standards set forth 
in section 1802, utilizing the best and most recent scientific data 
available. 

(b) CONSULTATION.-The Secretary shall continue to implement 
Intorim Operations in consultation with

(1) Appropriato agencies of the Department of the Intorior, 
including the Bureau of Reclamation, Unitod States Fish and 
Wildlife Service, and the National Park Service; 

(2) The Secretary ofEnergy; 
(3) The Governors of the States of Arizona, California, 

Colorado, Nevada, New Mexico, Utah, and Wyoming; 
(4) Indian Tribes; and 
(5) The general public, including representatives of the 

academic and scientific communities, environmental organiza
tions, the recreation industry, and contractors for the purchase 
of Federal power produced at Glen Canyon Dam. 
(c) DEVIATION FROM INTERIM OPERATIONS.-The Secretary may 

deviate from Interim Operations upon a finding that deviation 
is necessary and in the public interest to

(1) comply with the requirements of Section 1804(a); 
(2) respond to hydrologic extremes or power system oper

ation emergencies; 
(3) comply with the standards set forth in Section 1802; 
(4) respond to advances in scientific data; or 
(5) comply with the terms of the Interagencr Agreement.

(d) TERMINATION OF INTERIM OPERATIONS.-Intenm operations 
described in this section shall terminate upon compliance by the 
Secretary with section 1804. 
SEC. 1804. GLEN CANYON DAM ENVIRONMENTAL IMPACT STATEMENT; 

LONG-TERM OPERATION OF GLEN CANYON DAM. 

(a) FINAL ENVIRONMENTAL IMPACT STATEMENT.-Not later than 
2 years after the date of enactment of this Act, the Secretary
sball complete a final Glen Canyon Dam environmental impact 
statement, in accordance with the National Environmental Policy 
Act of 1969 (42 U.S.C. 4321 et seq.). 

(b) AUDIT.-The Comptroller General shall 
(1) audit the costs and benefits to water and power users 

and to natural, recreational, and cultural resources resulting 
from management policies and dam oporations identified pursu
ant to the environmental impact statement described in sub
section (a); and 

(2) report the results of the audit to the Secretary and 
the Congress. 

': 
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(c) ADoPI'ION OF CRITERIA AND PLANs.--(1) Based on the find
ings, conclusions, and recommendations made in the environmental 
impact statement prepared pursuant to subsection (a) and the audit 
performed pursuant to subsection (b), the Secretary shall 

(A) adopt criteria and operating plans separate from and
 
in addition to those specified in section 602(b) of the Colorado
 
River Basin Project Act of 1968; and .
 

(B) exercise other authorities under existing law, so as
 
to ensure that Glen Canyon Dam is operated in a manner
 
consistont with section 180~
 
(2) Each year after the date of the adoption of criteria and Reports. 

operating plans pursuant to paragraph (1), the Secretary shall 
transmit to the Congress and to the Governors of the Colorado 
River Basin Statos a report, separate from and in addition to 
the report specified in section 602(b) of the Colorado River Basin 
Project Act of 1968 on the preceding year and the projected year 
operations undertaken pursuant to this Act. 

(3) In preparing the criteria and operating plans described 
in section 602(b) of the Colorado River Basin Project Act of 1968 
and in this subsection, the Secretary shall consult with the Gov
ernors of the Colorado River Basin States and with the general 
public, including

(A) representatives of academic and scientific communities; 
(B) environmental organizations; 
(C) the recreation industry; and 
(D) contractors for the purchase of Federal power produced
 

at Glen Canyon Dam.
 
(d) REPORT TO CONGREss.-Upon implementation of long-term 

operations under subsection (c), the Secretary shall submit to the 
Congress the environmental impact statement described in sub
section (a) and a report describing the long-term operations and 
other reasonable mitigation measures taken to protect, mitigate 
adverse impacts to, and improve the condition of the natural, rec
reational, and cultural resources of the Colorado River downstream 
ofGlen Canyon Dam. 

(e) ALLoCATION OF COSTs.-The Secretary of the Interior, in 
consultation with the Secretary of Energy, is directed to reallocate 
the costs of construction, operation, maintenance, replacement and 
emergency expenditures for Glen Canyon Dam among the purposes 
directed in section 1802 of this Act and the purposes established 
in the Colorado River Storage Project Act of April 11, 1956 (70 
Stat. 170). Costs allocated to section 1802 purposes shall be 
nonreimbursable. Except that in fiscal year 1993 through 1997 
such costs shall be nonreimbursable only to the extont to which 
the Secretary finds the effect of all provisions of this Act is to 
increase net offsetting receipts; Provided, That if the Secretary 
finds in any such year that the enactment of this Act does cause 
a reduction in net offsetting receipts generated by all provisions 
of this Act, the costs allocated to section 1802 purposes shall remain 
reimbursable. The Secretary shall determine the effect of all the Reports. 
provisions of this Act and submit a report to the appropriate House 
and Senate committees by January 31 of each fiscal year, and 
such report shall contain for that fiscal year a detailed accounting 
of expenditures incurred pur~uant to this Act, offsetting receipts 
generated by this Act, and any increase or reduction in net offsetting 
receipts generated by this Act. 
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SEC. 1805. LONG-TERM MONITORING. 

(a) IN GENERAL.-The Secretary shall establish and implement 
long-term monitoring programs and activities that will ensure that 
Glen Canyon Dam is operated in a manner consistent with that 
of section 1802. 

(b) RESEARcH.-Long-term monitoring of Glen Canyon Dam 
shall include any necessary research and studies to determine the 
effect of the Secretary's actions under section 1804(c) on the natural, 
recreational, and cultural resources of Grand Canyon National Park 
and Glen Canyon National Recreation Area. 

(c) CONSULTATION.-The monitoring programs and activities 
conducted under subsection (a) shall be established and imple
mented in consultation with

(1) the Secretary ofEnergy; 
(2) the Governors of the States of Arizona, California, Colo

rado, Nevada, New Mexico, Utah, and Wyoming; 
(3) Indian tribes; and 
(4) the general public, including representatives of aca

demic and scientific communities, environmental organizations, 
the recreation industry, and contractors for the purchase of 
Federal power produced at Glen Canyon Dam. 

SEC. 1806. RULES OF CONSTRUCTION.
 

Nothing in this title is intended te affect in any way
(1) the allocations of water secured to the Colorado Basin 

States by any compact, law, or decree; or 
(2) any Federal environmental law, including the Endan

gered Species Act (16 U.S.C. 1531 et seq.). 

SEC. 1807. STUDIES NONREIMBURSABLE. 
All costs of preparing the environmental impact statement 

described in section 1804, including supporting studies, and the 
long-term monitoring programs and activities described in section 
1805 shall be nonreimbursable. The Secretary is authorized te 
use funds received from the sale of electric power and energy
from the Colorado River Storage Project to prepare the environ
mental impact statement described in section 1804, including 
supporting studies, and the long-term monitoring programs and 
activities described in section 1805, except that such funds will 
be treated as having been repaid and returned to the general 
fund of the Treasury as costs assigned to power for repayment 
under section 5 of the Act of April 11, 1956 (70 Stat. 170). Except 
that in fiscal year 1993 through 1997 such provisions shall take 
effect only to the extent to which the Secretary finds the effect 
of all the provisions of this Act is to increase net offsetting receipts; 
Provided, That if the Secretary finds in any such year that the 
enactment of this Act does cause a reduction in net offsetting 
recoipts generated by all provisions of this Act, all costs described 
in this section shall remain reimbursable. The Secretary shall deter
mine the effect of all the provisions of this Act and submit a 
report to the appropriate House and Senate committees by January 
31 of each fiscal year, and such report shall contain for that fiscal 
year a detailed accounting of expenditures incurred pursuant to 
this Act, offsetting receipts generated by this Act, and any increase 
or reduction in net offsetting receipts generated by this Act. 
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SEC. 1808. AUTHORIZATION OF APPROPRIATIONS. 

There are authorized to be appropriated such sums as are 
necessary to carry out this title. 

SEC. 1809. REPLACEMENT POWER. 

The Secretary of Energy in consultation with the Secretary 
of the Interior and with representatives of the Colorado River 
Sterage Project power customers, environmental organizations and 
the States of Arizona, California, Colorado, Nevada, New Mexico, 
Utah, and Wyoming shall identify economically and technically 
feasible methods of replacing any power generation that is lost 
through adoption of long-term operational criteria for Glen Canyon 
Dam as required by section 1804 of this title. The Secretary shall Reports. 
present a report of the findings, and implementing draft legislation, 
if necessary, not later than two years after adoption of long-term 
operating criteria. The Secretary shall include an investigation of 
the feasibility of adjusting operations at Hoover Dam to replace 
all or part of such lost generation. The Secretary shall include 
an investigation of the modifications or additions to the trans
mission system that may be required to acquire and deliver replace
mentpower. 

TITLE XIX-MID-DAKOTA RURAL WATER SYSTEM Mid-Dakota 
Rural Water 
System Act 

SEC. 1901. SHORT TITLE. of 1992. 
South Dakota. This title may be cited as the "Mid-Dakota Rural Water System 

Act of 1992". 

SEC. 1902. DEFlN1TIONS. 

For purposes of this title
(1) the term ''feasibility study" means the study entitled
 

"Mid-Dakota Rural Water System Feasibility Study and Report"
 
dated November 1988 and revised January 1989 and March
 
1989, as supplemented by the "Supplemental Report for Mid

Dakota Rural Water System" dated March 1990 (which supple

mental report shall control in the case of any inconsistency

between it and the study and report), as modified to reflect
 
consideration of the benefits of the water conservation programs
 
developed and implemented under section 1905 of this title;
 

(2) the term ''pumping and incidental operational require

ments" means all power requirements incident to the operation
 
of intake facilities, pumping stations, water treatment facilities,
 
reservoirs, and pipelines up to the point of delivery of water
 
by the Mid-Dakota Rural Water System to-

(A) each entity that distributes water at retail te 
individual users; or 

(B) each rural use location; 
(3) the term "rural use location" includes a water use
 

location
(A) that is located in or in the vicinity of a municipality 

identified in appendix A of the feasibili!y report, for which 
municipality and vicinity there was on December 31, 1988, 
no 'entity engaged in the business of distributing water 
at retail to users in that municipality or vicinity; and 

(B) that is one of no more than 40 water use locations 
in that municipality and vicinity; 





Glen Canyon Dam Adaptive Management Work Group
Federal Advisory Committee

Bureau of Reclamation

CHARTER

1. Official Designation: Glen Canyon Dam Adaptive Management Work Group

2. Scope and Objectives: The Committee will provide advice and recommendations to the
Secretary of the Interior (Secretary) relative to the operation of Glen Canyon Dam in accordance
with the additional criteria and operating plans specified in Section 1804 of the Grand Canyon
Protection Act (Act) of October 30, 1992, embodied in Public Law 102-575, and to the exercise
of other authorities under existing laws in such a manner as to protect, mitigate adverse impacts
to, and improve the values for which Grand Canyon National Park and Glen Canyon National
Recreation Area were established, including but not limited to natural and cultural resources and
visitor use, as provided in section 1802 of the Act

The Glen Canyon Dam Adaptive Management Program (AMP) provides for monitoring the
results of the operating criteria and plans adopted by the Secretary and research and
experimentation to suggest appropriate changes to those operating criteria and plans.

The AMP includes an Adaptive Management Work Group (AMWG). The Secretary's Designee
will chair the AMWG. The AMWG will recommend suitable monitoring and research programs
and make recommendations to the Secretary. The AMWG may recommend research and
monitoring proposals outside the Act, which complement the AMP process, but such proposals
will be funded separately, and do not deter from the focus on the Act.

3. Description of Duties: The duties or roles and functions ofthe AMWG are in an advisory
capacity only. They are to:

a. Establish AMWG operating procedures.

b. Advise the Secretary in meeting environmental and cultural commitments including
those contained in the Glen Canyon Dam Environmental Impact Statement Record of Decision
(GCDEIS ROD) and subsequent related decisions.

c. Recommend the framework for the AMP policy, goals, and direction.

d. Recommend resource management objectives for development and implementation of
a long-term monitoring plan, and any necessary research and studies required to determine the
effect of the operation of Glen Canyon Dam on the values for which Grand Canyon National
Park and Glen Canyon National Recreation Area were established, including but not limited to
natural and cultural resources, and visitor use.

e. Review and provide input on the report identified in Section 1804 (c)(2) of the Act to
the Secretary, the Congress, and the Governors of the Colorado River Basin States. The report
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will include discussion of dam operations, the operation of the AMP, status of resources, and
measures taken to protect, mitigate, and improve the resources defined in the Act.

f. Annually review long-term monitoring data to provide advice on the status of resources
and whether the AMP Strategic Plan goals and objectives are being met. If necessary, develop
recommendations for modifying the GCDEIS ROD, associated operating criteria, and other
resource management actions pursuant to the Act.

g. Facilitate input and coordination of infOlmation from stakeholders to the Secretary to
assist in meeting consultation requirements under Section 1804 (c) of the Act.

h. Monitor and report on all program activities undertaken to comply with applicable
laws, including permitting requirements.

4. Duration: It is the intent that the AMWG will continue indefinitely, unless terminated by the
Secretary, or the operation ofthe Federal Advisory Committee Act (FACA), 5 U.S.c. Appendix
2.

5. Agency or Official to Whom the Committee Reports: The AMWG reports to the Secretary
through the Secretary's Designee who will serve as the chairperson and Designated Federal
Officer of the AMWG. In the absence of the Chairperson or the designated alternate, another
designated senior level Department of the Interior representative will act as Chairperson for the
AMWG.

6. Bureau Responsible for Providing Necessary Support: The logistical and support services for
the meetings of the AMWG will be provided by the Bureau of Reclamation (Reclamation).

7. Estimated Annual Operating Costs: The estimated annual operating costs associated with
supporting the Committee's functions are $500,000, including all direct and indirect expenses. It
is estimated that five FTE's will be required to support the Committee.

8. Allowances for Committee Members (compensation, travel, per diem, etc.): Members of the
Committee serve without compensation. However, while away from their homes or regular
places of business, members engaged in Committee business (including regular, Technical, and
ad hoc meetings) approved by the Designated Federal Officer may be allowed travel expenses,
including per diem in lieu of subsistence, in the same manner as persons employed intermittently
in Government service under section 5703 oftitle 5 of the United States Code.

9. Estimated Number and Frequency of Meetings: The AMWG is expected to meet biannually.
The Secretary's Designee, who will serve as the Designated Federal Officer, may call additional
meetings as deemed appropriate. Fifteen members must be present at any meeting of the
AMWG to constitute a quorum.

10. Termination Date: The AMWG is subject to the provisions ofFACA and will take no action
unless the charter filing requirements of Section 9 ofFACA have been complied with. The
Committee is subject to biem1ial review and will terminate 2 years from the date the charter is
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filed, unless, prior to that time, the charter is renewed in accordance with Section 14 of the
FACA.

11. Membership: Members and alternate members ofthe AMWG to be appointed by the
Secretary will be comprised of but not limited to:

a. Secretary's Designee, who will serve as Chairperson for the AMWG.

b. One representative each from the following entities:

(1) Bureau of Reclamation
(2) Bureau of Indian Affairs
(3) U.S. Fish and Wildlife Service
(4) National Park Service
(5) Western Area Power Administration
(6) Arizona Game and Fish Department
(7) Hopi Tribe
(8) Hualapai Tribe
(9) Navajo Nation
(10) San Juan Southern Paiute Tribe
(11) Southern Paiute Consortium
(12) Pueblo of Zuni

c. One representative each from the seven basin States:

(1) Arizona
(2) California
(3) Colorado
(4) Nevada
(5) New Mexico
(6) Wyoming
(7) Utah

d. Two representatives each from:

(1) Environmental groups
(2) Recreation groups
(3) Contractors who purchase Federal power from Glen Canyon Powerplant

Members will be appointed to the AMWG by the Secretary, with input and recommendations
from the above-referenced agencies, States, tribes, contractors for Federal power from Glen
Canyon Dam, environmental representatives, and other stakeholders. These stakeholders may
also recommend an alternate member for appointment by the Secretary. When the regular
appointed member is not present, alternates will have authority to participate in AMWG
business, including quorum and voting privileges. Members and alternates of the AMWG will
be appointed for a 4-year term.
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12. Ethics Responsibility: No AMWG member or alternate will participate in any specific party
matter including a lease, license, permit, contract, claim, agreement, or related litigation with the
Department in which the member has a dire<:t financial interest.

13. Designated Federal Officer: Secretary's Designee, Glen Canyon Dam Adaptive
Management Work Group, Department of the Interior, 1849 C Street, NW, Washington. DC
20240.

14. Subgroul1s: The AMWG may have workgroups or subgroups that the Committee and the
Secretary's Designee deems necessary for the purpose ofcompiling information or conducting
rescarell. However, such workgroups may not conduct business without the direction oftlle
Committee and must report in full 10 the Committee.

15. Authority: The Grand Canyon Protection Act (Act) ofOctobcr 30, 1992, Public Law 102-
575, S 802, 1804. an 1805, Fcdcral Advisor Commillee Act, 5 U.S.C. Appcndix 2.

JUL ! 3 2008

Date Signed

JUl 2 3 3lll

Date Filed
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RECORD OF DECISION
 
LOWER COLORADO RIVER 


MULTI-SPECIES CONSERVATION PROGRAM
 

FINAL ENVIRONMENTAL IMPACT STATEMENT
 
( DECEMBER 2004)
 

I. Introduction 

This document constitutes the Record of Decision (ROD) of the Department of the Interior
regarding the Lower Colorado River Multi-Species Conservation Program (LCR MSCP).  

The importance of the Colorado River to the southwestern portion of the United States cannot be
overstated: the Colorado is the lifeblood of the southwest. The Colorado River provides water
and power to over 20 million people (in cities such as Los Angeles, San Diego, Las Vegas,
Phoenix and Tucson), irrigates over 2 million acres, and generates up to 10 billion kilowatt-hours
of electricity annually. 

The Secretary of the Interior has statutory responsibility for the operation of Hoover Dam, Davis
Dam and other facilities on the lower Colorado River which constitute a “vast, interlocking
machinery--a dozen major works delivering water according to congressionally fixed priorities
for home, agricultural, and industrial uses to people spread over thousands of square miles.”
Arizona v. California, 373 U.S. 546, 589 (1963). In exercising this authority Congress
“entrusted [the Secretary] with sufficient power ... to direct, manage, and coordinate their
operation.” Id. at 590. In this capacity, the Secretary serves a “water master” function on the
lower Colorado River (LCR) and is required to operate the LCR pursuant to a body of law
commonly referred to as the “Law of the River.”1 

Congress has also delegated statutory responsibility to the Secretary for administration of the
Endangered Species Act of 1973 (ESA), for the purpose of conserving species and the
ecosystems upon which they depend.  The Supreme Court has stated that “[a]s it was finally
passed, the Endangered Species Act of 1973 represented the most comprehensive legislation for
the preservation of endangered species ever enacted by any nation. Its stated purposes were "to
provide a means whereby the ecosystems upon which endangered species and threatened species
depend may be conserved," and "to provide a program for the conservation of such ... species
...." TVA v. Hill, 437 U.S. 153, 180 (1978) (citations omitted). 

The LCR MSCP has been designed to implement and harmonize these statutory responsibilities.2 

1 The “Law of the River” includes interstate compacts, an international treaty, a Supreme Court decree and
injunction, applicable federal statutes, regulations and contracts, and other documents and agreements that control
the management and distribution of the Colorado River.  See e.g., Defenders of Wildlife v. Norton, 257 F. Supp. 2d
53 (D.D.C. 2003). See § II, infra, for a detailed discussion of this topic. 

2 In addition to the operation of major facilities on the lower Colorado River, the LCR MSCP addresses federal
actions by the Bureau of Indian Affairs, the Bureau of Land Management, the National Park Service and the U.S.
Fish & Wildlife Service and the Western Area Power Administration (U.S. Department of Energy).  The LCR MSCP 
also addresses actions by over forty non-federal entities from the States of Arizona, California and Nevada.  These 
non-federal entities rely on the Colorado River for water and power supplies and also manage resource programs on
the lower Colorado River. See generally, Final LCR MSCP Biological Assessment and Final Habitat Conservation 
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The Bureau of Reclamation (Reclamation) and the Fish and Wildlife Service (Service), as the
agencies that are designated to act on the Secretary’s behalf with respect to these matters, are the
joint co-leads for the purposes of compliance with the National Environmental Policy Act of
1969 (NEPA) for the development and implementation of the LCR MSCP.  The two lead 
agencies for NEPA and The Metropolitan Water District of Southern California (Metropolitan)
as the lead agency for the California Environmental Quality Act (CEQA), prepared an
Environmental Impact Statement/Environmental Impact Report (EIS/EIR) that analyzes the
effects of the proposed action on the human environment. 

For the Service, the EIS evaluates the effects of issuing a section 10(a)(1)(B) permit to the non-
federal participants of the LCR MSCP. For Reclamation, the EIS evaluates the effects of 
implementing the conservation measures in the LCR MSCP Habitat Conservation Plan (HCP),
and for Metropolitan, the EIR evaluates the effects of implementing the conservation measures
in the LCR MSCP HCP.3 

The Final Environmental Impact Statement (FEIS) was prepared pursuant to NEPA, as amended,
the Council on Environmental Quality’s (CEQ) Regulations for Implementing the Procedural
Provisions of NEPA (40 Code of Federal Regulations [CFR] Parts 1500 through 1508),
Department of the Interior Policies, and Reclamation and the Service NEPA Handbooks.  The 
LCR MSCP is the subject of the FEIS filed with the Environmental Protection Agency (EPA)
(FES-04-47) and noticed by the EPA, Reclamation and the Service in the Federal Register on
December 17, 2004 (69 Fed. Reg. 75556).  Alternatives have been fully described in detail and
evaluated in the FEIS. 

The LCR MSCP is a cooperative effort between Federal and non-federal entities for the purpose
of: 

 conserving habitat and working toward the recovery of threatened and endangered
species, as well as reducing the likelihood of additional species being listed; 

 accommodating present water diversions and power production and optimizing
opportunities for future water and power development, to the extent consistent
with the law; and 

 providing the basis for incidental take authorizations. 

The LCR MSCP permit applicants have applied to the Service for an incidental take permit,
pursuant to section 10(a)(1)(B) of the Endangered Species Act (Act). The permit application is
for six listed species, two candidate species, and 19 unlisted species that may become listed
under the Act in the future. 

The proposed activities to be covered by the permit are the present and future activities of non-
Federal entities within the States of Arizona, California, and Nevada, including primarily those
that involve the consumption of water and power resources of the lower Colorado River (LCR). 

In addition to the covered activities of the non-Federal LCR MSCP permit applicants, specific
present and potential future actions of six Federal agencies on the LCR are also included in the 

Plan for the LCR MSCP. 

3 Compliance with CEQA, including any actions taken by California parties under the LCR MSCP, is the exclusive
responsibility of the relevant California parties. 
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LCR MSCP.4  Those Federal agencies are Reclamation, Bureau of Indian Affairs (BIA),
National Park Service (NPS), Bureau of Land Management (BLM), Western Area Power
Administration (Western) and the Service.  The Federal agencies and permit applicants are
collectively referred to as the LCR MSCP participants. The covered actions and activities for the 
LCR MSCP participants occur along the LCR in La Paz, Mohave, and Yuma counties, Arizona;
Imperial, Riverside, and San Bernardino counties, California; and Clark County, Nevada.  The 
requested duration of the permit and the associated formal section 7 consultation for the Federal
agencies is 50 years (2005-2055). 

The LCR MSCP participants developed the LCR MSCP Habitat Conservation Plan, (LCR
MSCP HCP) and the LCR MSCP Biological Assessment (LCR MSCP BA).  These documents 
describe the covered activities, the effects of those activities that may result in incidental take,
and the conservation measures that they propose to minimize and mitigate impacts from any
incidental take of the covered species.5 

II. Decision 

The purpose of this ROD is to: (1) state our decision, present the rationale for its selection, and
portray its implementation; (2) identify the alternatives considered in reaching the decision; and
(3) state whether all means to avoid or minimize environmental harm from implementation of the
selected alternative have been adopted in accordance with 40 C.F.R. § 1502.2. 

This ROD effects the approval of the following Federal actions: 

A. Issuance of an ESA Section 10(a)(1)(B) incidental take permit for the LCR MSCP HCP; 

B. Execution of an Implementation Agreement (IA) for the LCR MSCP; 

C. Execution of a Funding and Management Agreement (FMA) for the LCR MSCP; 

D. Implementation of the LCR MSCP by Reclamation. 

The LCR MSCP represents a comprehensive species conservation approach to both federal
actions and non-federal activities on the lower Colorado River. This unique conservation
partnership includes federal, state and tribal participants. In addition, this program represents a
unique partnership among a number of agencies within the U.S. Department of the Interior. 

In approving the foregoing identified actions, I also direct all participating agencies within the
Department of the Interior to utilize their authorities in furtherance of this conservation program
to the fullest extent allowed by law. Rather than undertaking piecemeal, action-by-action ESA
compliance activities, the LCR MSCP is designed as a comprehensive approach to species
conservation; such an approach can work only if the various federal authorities are themselves 

4  As provided in the ESA’s implementing regulations, Section 7 and the requirements for ESA consultations apply
only to discretionary federal actions. See 50 C.F.R. § 402.03. 

5 Approval of the LCR MSCP provides ESA compliance for the impacts of certain future covered actions and
activities within the Planning Area, but it does not provide approval for the identified future covered actions and
activities. Any decisions regarding approval of covered activities, and possible additional environmental review,
will be made when a specific covered action or activity is actually proposed in the future.  Implementation of the
conservation actions contained in the LCR MSCP is not dependent upon approval of any of the identified future
potential covered actions and activities. 
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working together in a coordinated and complementary fashion.  Working together, through the
implementing structure identified in this Record of Decision (ROD) and the Agreements
identified above, it is the direction of the Department that the LCR MSCP is administered
through a seamless integration of Departmental authorities and programs during the anticipated
50-year term of LCR MSCP implementation by Reclamation.  Throughout the anticipated 50
year term of the LCR MSCP, the Departmental agencies may identify the need for additional
intra-Departmental agreements to facilitate implementation of the conservation program.  I direct 
that all participating Departmental officials work together and put in place such agreements to
achieve the important species conservation actions identified in this program. 

III. Background 

A. Law of the River6 

The Secretary of the Interior is vested with the responsibility to manage the mainstream waters
of the LCR pursuant to a body of law commonly referred to as the “Law of the River.”  The Law 
of the River includes, but is not limited to, Federal and state laws, interstate compacts, an
international treaty, court decisions, Federal contracts, Federal and state regulations, and multi
party agreements. 

The Colorado River Compact of 1922 allocated 7.5 million acre-feet annually to the "upper
basin" states (Colorado, Wyoming, Utah, and New Mexico) and 7.5 million acre-feet annually to
the "lower basin" states (California, Arizona, and Nevada).7  In 1928, Congress passed the
Boulder Canyon Project Act, approving the Colorado River Compact and authorizing
construction of the Hoover Dam.  Hoover Dam was completed in 1935.  Over the following
fifteen years, two more major dams, four major irrigation canals, and several smaller facilities
were constructed. 

In 1944, the federal government signed a treaty with Mexico allotting that country 1.5 million
acre-feet of water per year from the Colorado River (absent a Treaty-based surplus of up to 1.7
million acre-feet or a Treaty-based reduction due to extraordinary drought or serious accident)
and allocating to Mexico any other waters arriving at Mexican points of diversion or at the
Southerly International Boundary (SIB) between the two countries.8  Mexico then built and 
completed in 1950 the Morelos Diversion Dam near the intersecting boundaries of Arizona,
California, and Baja California to divert its water for use in the Mexicali and San Luis Valleys. 

In order to resolve continuing disputes over the apportionment of water among the lower basin
states, Arizona filed suit in 1952. After a decade of litigation, the Supreme Court upheld the
validity of contracts entered into by the Secretary of the Interior pursuant to the Boulder Canyon 

6 This discussion regarding the “Law of the River” is included to provide a background understanding and context
for the management of the Colorado River and to describe actions taken by the Secretary of the Interior, certain of
which are covered actions as part of the LCR MSCP. Relevant provisions of the “Law of the River” affect the rights
of the United States, the Republic of Mexico, the seven Colorado River Basin States and various entities within each
of the Basin States; accordingly it would be inappropriate for this ROD to provide a formal legal interpretation of
any of these provisions of law. Therefore, nothing in the ROD is intended to interpret the provisions of the Colorado
River Compact, the Boulder Canyon Project Act of 1928, the U.S.-Mexico Treaty of 1944, the decision of the
Supreme Court in Arizona v. California, or other provisions of the Law of the River cited herein. 

7 Colorado River Compact of 1922, Art. III(a). 

8 Treaty Between the United States of America & Mexico, Art. 10(b), 15(e). 
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Project Act,9 affirmed that the Secretary is, by statute, bound by the Colorado River Compact,
and enjoined the federal government from releasing water (other than that needed to satisfy the
Mexican Treaty) except in accordance with the order of priority established by Congress: (1)
river regulation, improvement of navigation, and flood control; (2) irrigation and domestic uses;
and (3) power.10  The injunction also affirmed Congress’ statutory apportionment of mainstream
waters among the three lower basin states. 

Reclamation, which built and/or operates all of the American dams in the lower basin and
conducts river operations for the Secretary, is responsible for delivering water to the lower basin
states and to Mexico in accordance with the Compact, the Treaty, the Supreme Court injunction,
and contracts with recipients. 

ESA Listings and Consultations on the Lower Colorado River: 1967-2005 

In 1967, the Yuma clapper rail, an endemic bird of the LCR, was listed as endangered under the
precursor law to the ESA. In 1980, the bonytail, a native fish of the LCR, was listed as
endangered under the ESA. In 1991, the razorback sucker, another native fish of the LCR, was 
listed as endangered. In 1994, areas of the LCR were designated as critical habitat for these two
endangered fish species. In 1995, the southwestern willow flycatcher, a native bird of the LCR
region, was also listed as endangered. 

Reclamation began consulting with the Service on new projects in the early 1980s.  Until 1995, 
however, it had not evaluated the impacts of its routine, ongoing operations on listed species and
critical habitats along the LCR. In that year, Reclamation began an evaluation of its ongoing
operations and actively engaged in negotiations with the three lower basin states and other
interested parties regarding development of a comprehensive, long-term LCR MSCP. 
Representatives of the States of Arizona, California and Nevada (and entities which rely on the
Colorado River for water and power) sought to participate in a program through which federal
and non-federal participants could develop a comprehensive species conservation strategy to
address current and future operations which could be effectively implemented in the lower
Colorado River region. 

Reclamation entered into formal consultation with the Service in 1996 on discretionary
operations and maintenance activities on the LCR.  The Service issued a Biological Opinion
(BO) in 1997 that covered Reclamation activities for a five-year period.  The BO found that the 
Reclamation actions were likely to jeopardize the continued existence of the southwestern
willow flycatcher, bonytail, and razorback sucker, and would destroy or adversely modify
designated critical habitat for the bonytail and razorback sucker. The BO contained several 
Reasonable and Prudent Alternatives (RPAs) designed to provide a multi-phased approach to
address the adverse effects. 

In 1997, representatives of the Department of the Interior and the States of Arizona, California
and Nevada entered formal agreements for development and cost-sharing of the LCR MSCP (see
discussion below). Included in the RPAs contained in the 1997 BO issued by the Service was a
requirement for the continued development of the long-term LCR MSCP. 

Environmental groups filed suit in 1997 alleging that the multi-phased RPA violated the ESA. 

9 Arizona v. California, 373 U.S. 546, 83 S.Ct. 1468, 10 L.Ed.2d 542 (1963). 

10 Arizona v. California, 376 U.S. 340, 341-42, 84 S.Ct. 755, 11 L.Ed.2d 757 (1964). 
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The U.S. District court upheld the Service’s decision to require the development of a long-term
LCR MSCP as part of the RPA, finding it a reasonable approach to the complex ESA issues
along the LCR. The court stated that the RPA “contemplates the initiation of long-term planning
to protect the Flycatcher and other endangered species and their habitat along the LCR.”11  The 
court further noted that the “RPA addresses many of the threats facing the Flycatcher over the
entire course of the LCR and its range in the short-term… until long-term solutions can be put in
place.”12  On appeal, the Ninth Circuit affirmed the district court’s holding, noting that there was
a rational connection between the facts found in the BO and the choice made to adopt the multi-
phased RPA.13  As discussed more fully below, the federal and non-federal participants have
worked continuously since 1997 to develop the LCR MSCP. 

In 2000, environmental groups filed suit to challenge the decision in the section 7 consultation
not to address the effects to species in Mexico resulting from river operations.  The district court 
for the District of Columbia held that Reclamation does not have a duty to consult on effects to
extra-territorial species in Mexico that are downstream from river flows over which Reclamation
has no discretionary control. The court stated “[t]he formulas established by the Law of the
River strictly limit Reclamation's authority to release additional waters to Mexico, and Section
7(a)(2) of the ESA does not loosen those limitations or expand Reclamation's authority.”14  The 
court further noted that “it seems unlikely that any case will present facts that more clearly make
any agency’s actions non-discretionary than this one: a Supreme Court injunction, an
international treaty, federal statutes, and contracts between the government and water users that
account for every acre foot of lower Colorado River water.”15 

In 2002, Reclamation requested a 3-year extension (to April 30, 2005) of the 1997 consultation,
due to the fact that the LCR MSCP was not yet completed.  The Service issued a BO based on 
the 1997 BO for Reclamation’s discretionary operations and maintenance activities that would
provide section 7 compliance for Reclamation through April 30, 2005 and allow additional time
for completion of the LCR MSCP.  Based on updated wildlife studies and on some of the
positive effects of Reclamation's ongoing conservation efforts, the Service’s April 2005 BO
concluded that Reclamation’s operations would not be likely to jeopardize the continued
existence of listed species or adversely modify designated critical habitat. 

During the 1997 - 2005 period, Reclamation funded and undertook activities pursuant to its ESA
consultations on the lower Colorado River. A summary of some of the key activities undertaken 
during this period include the following: 

•	 Reclamation conducted restoration activities including identifying restoration concepts
opportunities along the LCR, and conducting numerous in situ studies using various
planting methods for large scale restoration.  These studies included all aspects of
restoration such as monitoring water application and use, survival and growth success,
plant genetics, and other pertinent items.  Several restoration demonstration areas have 

11 Southwest Center for Biological Diversity v. Reclamation, 6 F. Supp.2d 1119 (D.Ariz. 1997). 

12 Id. at 1132. 

13 Southwest Center for Biological Diversity v. Reclamation, 143 F.3d 515, 523 (9th Cir. 1998). 

14 Defenders of Wildlife v. Norton, 257 F. Supp.2d 53, 67-68 (D.D.C. 2003). 

15 Id. at 69. 
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been initiated, and are being monitored for vegetation success and bird and mammal use. 

•	 A total of 1400 acres of Southwestern Willow Flycatcher habitat was acquired or
protected in the Southwest. Protective management actions for the existing Southwestern
Willow Flycatcher habitat along the LCR including fire management, Brown-Headed
Cowbird trapping efforts, documenting threats to nesting habitat and other protective
management actions were taken (and are continuing). 

•	 Numerous studies and surveys were conducted and are continuing to determine various
aspects of the status and ecology of the Southwestern Willow Flycatcher occurring along
the LCR. These studies and surveys included documenting distribution, nesting
locations, nesting habitat characteristics, food habits, as well as interactions with Brown-
Headed Cowbirds and predation. 

•	 Reclamation participated in various monitoring activities for avian species such as
maintaining MAPS stations (Monitoring Avian Productivity and Survival), conducting
winter bird counts, and participating in other avian related surveys. 

•	 Other species specific monitoring conducted since 1997 include mammal surveys for
bats, Yuma Cotton Rat, and small mammal use of restoration sites. 

•	 Reclamation upgraded fish rearing facilities at FWS and Arizona hatcheries for
production of razorback sucker and bonytail. Fifty thousand sub-adult razorback suckers
were stocked below Parker Dam during this period.  Studies on movements of razorback 
sucker, bonytail and flannelmouth sucker were also conducted during this period. 
Research was initiated (and continues) on the razorback sucker population in Lake Mead
to determine why limited recruitment occurs in that population. 

•	 Slightly over 300 acres of impoundments for protected habitats for native fish were
identified. Work is continuing to reclaim those impoundments and place native fish in 
them.  The Reclamation actions included determining best methods for excluding non
native fish, actions such as replacing water in large isolated backwaters with higher
quality groundwater, determining the sizes of fish eggs and larvae to determine screen
sizes, and developing proper methodology for removing all non-native fish prior to
stocking with native fish. 

•	 Reclamation continued to serve as the lead agency in the Lake Mohave Native Fishes
Program, which has the goal of replacing the existing population of aging razorback
suckers with 50,000 spawning adult razorback suckers. The program has stocked over 
80,000 juvenile and sub-adult razorback suckers. 

•	 Research was conducted on various aspects of the life history of native LCR fishes. 
These included distribution and habitat use of non-native fish such as flathead catfish; 
initiating studies on an isolated habitat on Cibola Refuge that has a self-sustaining
population of razorback sucker and bonytail; a literature review, summary and
assessment of relative roles of biotic and abiotic factors for management of native fishes
in the LCR; as well as cooperating in other native fish activities with other agencies on
the LCR. 

•	 Reclamation has also continued to maintain updated vegetation and backwater maps of
the LCR and is currently updating the backwater rating system for the LCR. 
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Development of the LCR MSCP by Representatives of the Federal Government
working with Arizona, California and Nevada entities 

On August 2, 1995, the United States, through the U.S. Department of the Interior; the Arizona
Department of Water Resources and the Arizona Game and Fish Commission; the Colorado
River Board of California and the California Department of Fish and Game; and the Colorado
River Commission of Nevada, and the Division of Wildlife of the Nevada State Department of
Conservation and Natural Resources entered into a Memorandum of Agreement for
Development of a Lower Colorado River Multi-Species Conservation Program, which was
clarified in a Memorandum of Clarification, signed in June 1996, to acknowledge Federal actions
within the 100-year floodplain of the LCR which are subject to section 7 consultation under
ESA. 

On June 26, 1996, the U.S. Department of the Interior and representatives of the three lower
Colorado River basin states of Arizona, California, and Nevada entered into the “Lower 
Colorado River Multi-Species Conservation Program Agreement” by which they agreed, subject
to appropriation, to a sharing between Federal and State parties of the costs of developing the
LCR MSCP and implementing certain interim conservation measures during fiscal years 1996
through 1999. 

In May of 1997, representatives of the U.S. Department of the Interior (on behalf of the BLM,
Reclamation, the Service, BIA, and the NPS) and the three lower Colorado River basin states of
Arizona, California, and Nevada entered into the “Lower Colorado River Multi-Species
Conservation Program Joint Participation Agreement” to jointly develop a Lower Colorado
River Multi-Species Conservation Program and to formally establish the Steering Committee and
other organizational structures necessary for the development of the LCR MSCP.  At the same 
time, representatives of the three states  also entered into the “Lower Colorado River Multi-
Species Conservation Program Inter-State Cost-Sharing Agreement” to provide funding
commitments and arrangements with respect to the non-federal portion of the costs of the
Program. 

To facilitate the development of an ecosystem-based habitat conservation plan (HCP) and
coordination with the various LCR MSCP Federal partners, the Director of the Service designated
the LCR MSCP Steering Committee as the Ecosystem Conservation, Recovery, and Implementation
Team (ECRIT) for the LCR.  The potentially affected parties and other interested parties established
a public process for developing the required documents and plans.  Various public agencies and
other nongovernmental groups participated, at their discretion and at various times, in developing
the various components of the LCR MSCP. 

The LCR MSCP participants determined that the unique factual circumstances on the LCR
required that ESA compliance be approached through a combination of both section 7 of the
ESA (applicable to federal actions and entities) and section 10 of the ESA (applicable to non-
federal activities and entities). The coordinated management of the LCR results from a
combination of Federal and non-Federal discretionary and non-discretionary activities, which
prevents a separate analysis of the Federal and non-Federal components.  Given the combination 
of Federal actions, both discretionary and non-discretionary, and non-Federal actions carried out
in the LCR, absent a comprehensive approach such as that utilized in the development of the
LCR MSCP, it is not clear which parties could have specific responsibility under section 9 of the
ESA for any potential take of ESA-listed species. To eliminate any uncertainty regarding which
method of take authorization, section 7 or section 10, is more appropriate in this situation, the
LCR MSCP participants requested that the Service authorize take under both sections 7 and 10 
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and the Service adopted this approach. 

Scientific Peer Review Utilized in Development of LCR MSCP 

The LCR MSCP Steering Committee commissioned two separate scientific reviews of interim
conservation strategy documents during program development in 1999 and 2002. 

The first scientific review was conducted by the American Institute of Biological Sciences
(AIBS) from June through October 1999.  The key recommendations of the six member panel 
included: 

	 change the approach utilized in the LCR MSCP from a species based approach to a
habitat approach. This approach would entail creation of integrated habitat mosaics in
areas along the river ranging from aquatic to mesquite communities; 

 Focus on restoration and management of an integrated mosaic of habitat types, including
open water, backwater, marsh, riparian, and mesquite habitats; 

 Prioritize development and implementation of the conservation plan based on the
following general cornerstone strategies

•	 Restore or rehabilitate natural ecological processes and conditions; 
•	 Protect, enhance, restore habitat and protect large blocks of habitat; 
•	 Directly manipulate biotic populations and restore natural biotic communities; and 
•	 Implement research, monitoring, and adaptive management. 

The second scientific peer review was conducted on the draft Conservation Plan between
November 5, 2002 and January 21, 2003.  The Science Review Team consisted of 6 members 
selected from a list of 18 active interdisciplinary scientists with a working knowledge of
Southwest ecosystems.  The Science Review Team’s conclusions included: 

	 The LCR MSCP technical consultant’s approach was correct in preparing the
Conservation Plan; 

 Mitigation offered is reasonable and commendable; 
 Data are lacking for nearly all species- therefore there is significant weakness in the

supporting science base; 
 Adaptive ecosystem management is the best approach to determining solutions; 
 Front-loading the implementation phase with research and monitoring is needed to gain

better insight on species needs and to test habitat restoration concepts before committing
to large-scale actions. 

The LCR MSCP Steering Committee instructed the technical consultants to incorporate the
recommendations of the peer review into the MSCP Conservation Plan, as appropriate. 

Completion of LCR MSCP Development: 2004 

On April 16, 2004, the Service received the section 10 permit application package from the non-
Federal parties. On June 9, 2004, the Service’s Arizona Ecological Services Office certified the
application package as complete.  The public review period for the draft LCR MSCP documents 
began on June 18, 2004. A 60-day public comment period was provided, and three public
hearings were scheduled for July 20, 21, and 22, 2004. Comments received during the public
review period were addressed and incorporated as appropriate into the final LCR MSCP
documents.  The final LCR MSCP HCP, BA, Appendices, and Responses to Comments 
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documents were issued on the same date as companion documents to the FEIS.16 

Reclamation requested formal section 7 consultation on its identified covered actions on the
LCR, implementation of the MSCP Conservation Plan, and the specified actions of the five other
Federal agencies on November 26, 2004. 

IV. Alternatives Considered 

The FEIS was prepared by Reclamation and the Service to address the formulation and
evaluation of specific multi-species conservation approaches and to identify the potential
environmental effects of implementing such conservation approaches.  The alternatives 
addressed in the FEIS are those Reclamation and the Service determined would meet the purpose
of and need for the Federal actions and represented a broad range of the most reasonable
alternatives. 

The FEIS analyzed three action alternatives as well as a No Action alternative that was
developed for comparison of potential effects of the action alternatives.  The three action 
alternatives and the No Action alternative are described below. 

1. Proposed Conservation Plan Alternative 

The proposed action alternative includes two primary components: 1) implementation of a
regional Conservation Plan by Federal and non-Federal participants that would meet the LCR
MSCP goals and objectives; 2) issuance of an ESA section 10(a)(1)(B) permit by the Service
based on the proposed Conservation Plan for non-Federal covered activities. 

The Conservation Plan includes a full range of conservation measures for all covered species. 
Based on application of the selection criteria, 27 species were proposed as “covered species”
under the section 10(a)(1)(B) permit.  The LCR MSCP also includes four “evaluation species.”
Evaluation species are species that could become listed during the term of the LCR MSCP but
for which sufficient information is not currently available to determine their status in the
planning area, the potential affects of covered activities, or to develop specific conservation
measures for the species.  The Conservation Plan includes research studies and pilot
management studies for the evaluation species to determine their status in the planning area and
to determine appropriate conservation measures. 

The Conservation Plan includes the following types of conservation measures that, in
combination, would achieve program objectives for regulatory compliance and contribute
towards species’ recovery: 

 Maintenance of an important portion of existing habitat for covered species in the
planning area; 

 Creation and maintenance of new habitat, including long-term management of created
habitat to maintain and preserve ecological functions; 

 Avoidance and minimization of impacts on covered species and their habitat resulting
from covered activities and Conservation Plan implementation; 

 Population enhancement measures that directly or indirectly increase abundance of
covered species; and 

 Monitoring and research necessary to assess and improve conservation measure 

16 Since 1997, the LCR MSCP participants spent seven years and $ 8.3 million on MSCP development. 
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effectiveness and adaptively manage implementation of the Conservation Plan over time. 

The Conservation Plan is designed to fully mitigate adverse effects on all covered species
resulting from covered actions and activities and to meet the ESA section 10 standard to
minimize and mitigate the impacts of the covered activities on covered species to the maximum
extent practicable. 

This alternative would be implemented in the planning area, which is the historic floodplain of
the LCR, from Lake Meade to the SIB between the United States and Mexico and areas with 
elevations up to and including the full pool elevations of Lake Mead, Lake Mohave, and Lake
Havasu. 

2. No Action Alternative 

The No Action Alternative describes a reasonable assumption of the expected future situation
that would result if the Conservation Plan were not implemented as proposed and the section
10(a)(1)(B) permit were not issued.  This alternative is based on a number of assumptions
regarding the actions that would be taken in the absence of the LCR MSCP. These assumptions
include: 1) a comprehensive, multi-species conservation plan would not be implemented by the
non-Federal and Federal entities; 2) the Service would not issue a comprehensive section
10(a)(1)(B) permit to the states of Arizona, California, and Nevada for incidental take resulting
from the covered activities; 3) the covered activities described in the BA and HCP would likely
be implemented, but regulatory compliance would be required and applied on a case-by-case
basis as each activity is considered and approved; 4) individual project mitigation programs
likely would not provide the regional wildfire suppression and law enforcement funding
proposed in the conservation Plan; and 5) coordinated monitoring and adaptive management
programs would not be implemented.   

3. ESA-Listed Species Only Conservation Plan Alternative 

This alternative would provide coverage only for those species listed under the ESA, and it
would result in the issuance of a section 10(a)(1)(B) permit by the Service.  Covered species
would be the Yuma clapper rail, southwestern willow flycatcher, desert tortoise, bonytail,
humpback chub, and razorback sucker.  This alternative would differ from the proposed action
primarily in that no honey mesquite and less cottonwood-willow and marsh land cover would
need to be established. Additionally, no take permit would be issued for unlisted species, and
specific benefits for those species would not occur. Under this alternative, the Conservation Plan 
would be implemented in the same geographic area as the proposed action and would include: 

 Establishment of a $ 25 million fund to support projects that maintain existing
habitat for listed species that would be covered by the Conservation Plan under
this alternative; 

 Creation of native land cover types in the planning area (4,050 acres of
cottonwood-willow, 382 acres of marsh, and 360 acres of backwaters) to provide
covered species habitats; 

 Long-term management of established habitat to maintain and preserve ecological
functions;17 

17 Nothing in this Record of Decision or the agreement approved by this Record of Decision, modifies, in any
manner, any applicable obligation to seek the approval of the appropriate Federal land manager prior to taking any
action associated with implementation of the Conservation Plan on Federal lands. 
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 Avoidance and minimization of impacts resulting from covered activities and

Conservation Plan implementation on listed species and their habitat;
 

 Population enhancement measures intended to directly or indirectly increase

abundance of listed species; 

 Adaptive management measures, including monitoring and research necessary to
assess and improve conservation measure effectiveness; and 

 Other conservation measures relating to the listed species and the strategies for
implementing them. 

4.	 Off-Site Conservation Plan Alternative 

The off-site conservation plan alternative would involve the application for and issuance of a
section 10(a)(1)(B) permit for the same covered activities and covered species as the proposed
action. The level of impacts to covered species, including the amount of take authorization that
is requested, is the same for this alternative as for the proposed action, and therefore, the same
level of conservation measures would be established to mitigate the impacts, including: 

	 Establishment of a $ 25 million fund to support projects that maintain existing
habitat for listed species that would be covered by the Conservation Plan under
this alternative; 

	 Long-term management of established habitat to maintain and preserve ecological
functions; 

 Avoidance and minimization of impacts resulting from covered activities and

Conservation Plan implementation on listed species and their habitat;
 

 Population enhancement measures intended to directly or indirectly increase

abundance of listed species; 

 Adaptive management measures, including monitoring and research necessary to
assess and improve conservation measure effectiveness; and 

 Other conservation measures relating to the listed species and the strategies for
implementing them. 

The primary difference between this alternative and the proposed action is that conservation
areas generally would be created along tributaries to the LCR. Fish conservation, including the
creation of 360 acres of backwaters and fish augmentation strategies, would continue to take
place in the mainstem, reservoirs, and backwaters of the LCR.  For purposes of analysis, it is
assumed that created land cover types would be distributed equally between the three off-site
conservation areas. 

Potential off-site locations for implementing the Conservation Plan elements are: (1) the lower
reaches of the Muddy River/Moapa Valley and Virgin River, proceeding upstream from the
confluences with Lake Meade and overlapping the Nevada Department of Wildlife’s Overton
Wildlife Management Area; (2) the lower reach of the Bill Williams River, proceeding upstream
from the confluence with the LCR and overlapping the Bill Williams River National Wildlife
Refuge, to Alamo Dam; and 3) lower Gila River Valley, proceeding upstream from the LCR
planning area and extending approximately ten miles east of Mohawk Valley. 

V.	 Basis for Decision 

Reclamation and the Service selected the Proposed Conservation Plan Alternative combined
with the off-site mitigation option in Alternative 4 as the preferred alternative based on the
determination that it best meets all aspects of the purpose and need for the action.  The selected 
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alternative is the environmentally preferable alternative because it surpasses other alternatives in
realizing the full range of environmental goals, including contributions to the recovery of species
covered by the LCR MSCP. This alternative will effectively conserve species while allowing
the use of water under existing entitlements.  Based on all available information, the preferred
alternative provides the greatest benefit for the covered species, and has been designated as the
most reasonable and feasible alternative.  The No Action Alternative was not selected because it 
would not provide the level of conservation to the covered species on the LCR, as there would
not be a coordinated conservation plan put into place. The ESA Listed Species Only Alternative
was not selected because it did not adequately provide future certainty for the covered actions
and activities regarding conservation needs for species not currently listed under the ESA. 

Measures to avoid, minimize, and mitigate to the greatest practicable extent the environmental
effects that could result from the implementation of the selected alternative have been
incorporated into the decision. 

In order for the Service to issue a section 10(a)(1)(B) permit, the LCR MSCP HCP must meet
the criteria set forth in 16 U.S.C. § 1539(a)(2)(A) and (B). Criteria for this statutory provision
and how the LCR MSCP HCP satisfies these criteria are summarized below. 

A.  The taking of the affected species will be incidental to otherwise lawful
activities. 

Any take of the affected species will be incidental to the otherwise lawful implementation of the
covered activities and the conservation measures, as specified in detail in the LCR MSCP HCP
and in the biological and conference opinion. Any incidental taking of listed species for research
or other conservation purposes will be covered under separate section 10(a)(1)(A) permits. 

B.	 The applicants will, to the maximum extent practicable, avoid, minimize, and
mitigate the impacts of taking the affected species. 

The LCR MSCP HCP contains measures, as summarized in this ROD, to minimize and mitigate,
to the maximum extent practicable, the impacts of take of the covered species under the permit
and the incidental take statement of the biological and conference opinion for the Federal
actions.18  The Service interprets the “maximum extent practicable” standard to require that the
level of mitigation must be rationally related to the level of take identified under the plan.  The 
mitigation also must be reasonably capable of being accomplished.19  The level of mitigation
provided by the LCR MSCP more than compensates for the impacts of the take that is authorized
under the MSCP. The LCR MSCP provides a comprehensive conservation program that will
expend $ 626 million (in 2003 dollars, indexed annually as provided in the Funding and
Management Agreement)20 over the 50 year term of the Program on the conservation of covered 

18 Due to the difficulty in teasing apart the Section 7 and Section 10 components of the LCR MSCP, the Service
elected to evaluate the entire program using the section 10 standards, which are perceived to have a more rigorous
standard regarding measures to offset incidental take. Thus, the MSCP as a whole, including both federal and non-
federal components, has been found by the Service to meet the standards of section 10, including the requirement
that minimization and mitigation be to the maximum extent practicable. 

19 See National Wildlife Federation v. Norton, 306 F. Supp.2d 920, 928, n. 12 (E.D. Cal. 2004). 

20 No reference or description to the Program Documents contained in this Record of Decision modifies in any
manner the provisions contained in the Funding and Management Agreement, the Implementation Agreement or any
of the other Program Documents. 
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species along the LCR and conserve approximately 8,132 acres of habitat for covered species. 

In addition to the avoidance, minimization, and mitigation components of the HCP that support a
determination that the HCP does mitigate to the maximum extent practicable, the HCP includes
additional conservation measures that contribute to the recovery or stabilization of most of the
covered species. These measures include: 

1.	 conservation of more acres of habitat than required for full mitigation of habitat
lost21; 

2.	  species-specific research on other threats that identifies actions that will be taken
if those threats are significant. An example is MRM 3 for research on the effects
of nest site competition with starlings for the cavity nesting covered bird species; 

3.	 contributions to ongoing conservation programs that enhance the ability of such
programs to evaluate or implement other conservation opportunities; and 

4.	 coordination with present and future recovery efforts for listed species through
evaluation of conservation actions (such as habitat creation technologies,
monitoring of stocked fish survival and habitat use, and evaluation of selenium
transit through river management activities). 

C.	 The applicants will ensure that adequate funding for the plan will be provided. 

The IA and FMA for the LCR MSCP describe the full level of funding to implement all facets of
the LCR MSCP HCP. The total cost of the Program is estimated at $626,180,000 over the 50
year term of the Program (in 2003 dollars, subject to yearly adjustments for inflation), with 50
percent of the costs borne by the permit applicants and 50 percent borne by the U.S. government,
pursuant to annual appropriations, as represented by Reclamation.  Information used to estimate 
the total cost of implementing the LCR MSCP HCP is found in Appendix N in Volume IV of the
final LCR MSCP documents and in Chapter 7 of the final LCR MSCP HCP.  The final IA and 
FMA document the agreed-upon cost share.  These documents are herein incorporated by 
reference. Further evidence that causes the FWS to believe that the permit applicants will ensure
adequate funding for the LCR MSCP includes: 

1.	 letters dated August 17, 2004 from the states of Arizona, California, and Nevada to the
Secretary of the Interior agreeing to fund the LCR MSCP for its full 50-year term; 

2.	 the fact that the permit applicants who have agreed to fund the LCR MSCP have a
consistent fiscal track record. Non-Federal parties have participated in the LCR MSCP
for 10 years at an approximate cost of 4 million dollars; 

3.	 the IA and FMA provide written funding assurances by the non-Federal parties22; 
4.	 the LCR MSCP is jointly funded by multiple contributors from the three states, rather

than by a single contributor; and
5.	 the states are currently finalizing intra-state funding arrangements, which will provide

each contributor with specific responsibilities for an amount of their contribution.  These 
agreements will be ratified by the boards or other relevant authorities prior to the permit
being issued. 

21 In addition, all of the conservation measures identified in the MSCP will be implemented even if some of the
covered activities are not proposed or implemented during the 50-year term of the MSCP. 

22 The applicants’ compliance with the Funding and Management Agreement will ensure that adequate funding for
the HCP will be provided. 
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The Service’s No Surprises assurances are discussed in the section 10(a)(1)(B) permit for the
LCR MSCP, and measures to address changed and unforeseen circumstances have also been
identified in the LCR MSCP HCP. 

The taking will not appreciably reduce the likelihood that the species will survive
and recover in the wild. 

The ES

D.	 

A’s legislative history establishes the intent of Congress that issuance criteria be based on
a finding of “not likely to jeopardize” a species’ continued existence and “not likely to destroy or
adversely modify” designated critical habitat under section 7(a)(2) [see 50 CFR 402.02].  In 
addition, because proposed critical habitat for the southwestern willow flycatcher is present in
the LCR MSCP action area, and 21 unlisted species that were proposed for inclusion as covered
species for which incidental take authority will be permitted upon listing, we must also consider
the requirements of formal conference to make determinations on likelihood of jeopardy for
these unlisted species as if they were proposed to be listed as threatened or endangered, or
adverse modification of proposed critical habitat.  In the biological and conference opinion, we
concluded that the issuance of the incidental take permit to the Applicants and the actions of
Federal agencies described in the LCR MSCP BA will not likely jeopardize the continued
existence of the listed species and 20 of the unlisted species. 

Designated and proposed critical habitat will not likely be destroyed or adversely modified. 

E. Other measures, as required by the Director of the Service, have been met. 

The LCR MSCP HCP and proposed permit terms and conditions incorporate all elements that we
have determined to be necessary for approval of the LCR MSCP HCP and issuance of the
permit. 

The Service also reviewed the general permit criteria and conditions set forth in 50 C.F.R. §
13.21(b)-(c) and determined that the applicants have met the criteria for the issuance of the
permit and do not have any disqualifying factors that would prevent the permit from being
issued. 

VI.	 Public Response to Final Environmental Impact Statement 

Two comment letters were received on the FEIS subsequent to publication of the FEIS on
December 17, 2004.  These comment letters did not contain any new issues that had not been
previously analyzed in the Program documents, including the FEIS, and its accompanying
documentation.23 

VII.	 Alteration of Project Plan in Response to Public Comment 

Public comments on the FEIS did not result in changes to the proposed action nor selection of
the Preferred Alternative. 

23 Letters were received from the U.S. Environmental Protection Agency (Region IX), dated January 19, 2005
(“EPA is pleased that the issues identified in our review of the DEIS have been addressed in the FEIS”), and from
Mr. Jurg Heuberger of the the Planning/Building Department of Imperial County, dated January 24, 2005
(commenting on the content of the responses to comments found in Volume V of the FEIS, and stating that that “the
County forward [sic] to participating in the development and the implementation activities of the LCR MSCP with
the Bureau and all the other participating agencies.”). 
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VIII. Environmental Impacts and Environmental Commitments 

Potential impacts to 19 resources from implementation of the Preferred Alternative were
analyzed in the FEIS. Of the 19 resources evaluated, it was determined for 14 of these resources 
that the proposed action would have less than significant impacts.  For these 14 resource areas, 
mitigation measures were determined not to be necessary and none are proposed.  These 14 
resources included: Aesthetics; Energy and Depletable Resources; Hazards and Hazardous
Materials; Hydrology and Water Quality; Indian Trust Assets; Land Use; Noise; Population and
Housing; Public Utilities and Services; Recreation; Socioeconomics; Topography, Geology,
Soils, and Mineral Resources; Transboundary Impacts; and Transportation. 

For three resources, Agricultural Resources, Biological Resources, and Cultural Resources, it
was determined that the proposed action would have potentially significant effects on the
resources, but that these effects could be mitigated to less than significant through the
implementation of mitigation measures.  The mitigation measures adopted for these three
resources to reduce the effects to less than significant are set forth in Section 3 of the FEIS. 

For Air Quality and Environmental Justice, it was determined that the proposed action could
have potentially significant effects and that these effects might remain potentially significant
despite the mitigation measures adopted.  However, the effects are being minimized and
mitigated to the maximum extent practicable.  The mitigation measures are set forth in Section 3 
of the FEIS. 

IX. Implementing the Decision 

LCR MSCP Participants 

Permittees covered by the section 10(a)(1)(B) permit include: 

Arizona: The Arizona Department of Water Resources; Arizona Electric Power Cooperative
Inc.; Arizona Game and Fish Commission; Arizona Power Authority; Central Arizona Water
Conservation District; Cibola Valley Irrigation and Drainage District; City of Bullhead City;
City of Lake Havasu City; City of Mesa; City of Somerton; City of Yuma; Electrical District No.
3, Pinal County, Arizona; Golden Shores Water Conservation District; Mohave County Water
Authority; Mohave Valley Irrigation and Drainage District; Salt River Project Agricultural
Improvement and Power District; Town of Fredonia; Town of Thatcher; Town of Wickenburg;
Unit “B” Irrigation and Drainage District; Wellton-Mohawk Irrigation and Drainage District;
Yuma County Water Users’ Association; Yuma Irrigation District; Yuma Mesa Irrigation and
Drainage District. 

California: The City of Needles, the Coachella Valley Water District, the Colorado River Board
of California, the Imperial Irrigation District, the Los Angeles Department of Water and Power,
the Palo Verde Irrigation District, the San Diego County Water Authority, the Southern
California Edison Company, the Southern California Public Power Authority, Bard Water
District, and The Metropolitan Water District of Southern California. 

Nevada: The Colorado River Commission of Nevada, the Nevada Department of Wildlife, Basic
Water Company, and the Southern Nevada Water Authority. 

Federal agencies participating in the LCR MSCP, and receiving ESA compliance through 
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section 7 consultation instead of section 10 are: 

Reclamation, the Service, NPS, BIA, BLM, and Western. 

Covered Actions and Activities 

The covered activities of the six Federal agencies are set forth in Chapter 2 of the LCR MSCP
BA and are summarized as follows: 

Reclamation’s ongoing and future actions include water operations, hydropower
production, channel maintenance, flood control, and implementation of the LCR
MSCP. Western’s covered actions include its role in hydropower generation. 
The NPS’s covered actions include riparian habitat restoration, fishery
management, and boating access.  The BIA’s covered actions include irrigation
system operation and maintenance, water conservation practices, riparian habitat
restoration, wildland fire management, recreation facilities development, and
farmland development.  The Service and BLM’s covered actions are their 
diversion and return flows of their LCR water allocations. 

The covered activities of the non-federal parties are set forth in Chapter 2 of the LCR MSCP
HCP and include, principally, diverting water and contracting for hydropower. 

Covered Species 

The covered actions and covered activities addressed in the LCR MSCP may affect the following
federally listed, candidate, and nonlisted species, and these species constitute Covered Species
under the LCR MSCP24: 

Yuma clapper rail (Rallus longirostris yumanensis)

Southwestern willow flycatcher (Empidonax traillii extimus)

Desert tortoise (Gopherus agassizii)

Bonytail (Gila elegans)

Humpback chub (Gila cypha)

Razorback sucker (Xyrauchen texanus)

Yellow-billed cuckoo (Coccyzus americanus occidentalis)

Relict leopard frog (Rana onca)

Western red bat (Lasiurus blossevillii)

Western yellow bat (Lasiurus xanthinus)

Colorado River cotton rat (Sigmodon arizonae plenus)

Yuma hispid cotton rat (Sigmodon hispidus eremicus)

Western least bittern (Ixobrychus exilis hesperis)

California black rail (Laterallus jamaicensis corturniculus)

Elf owl (Micrathene whitneyi)

Gilded flicker (Colaptes chrysoides)

Gila woodpecker (Melanerpes uropygialis)

Vermilion flycatcher (Pyrocephalus rubinus)
 

24 The list of covered species does not contain the desert pocket mouse, which was included in the LCR MSCP HCP
and permit application.  The Service determined there was insufficient information on this species to support
including it in the section 10(a)(1)(B) permit, and recommended to the LCR MSCP participants that it be considered
an evaluation species. 
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Arizona Bell’s vireo (Vireo bellii arizonae)

Sonoran yellow warbler (Dendroica petechia sonorana)

Summer tanager (Piranga rubra)

Flat-tailed horned lizard (Phrynosoma mcalli)

Flannelmouth sucker (Catostomus latipinnis)

MacNeill’s sootywing skipper (Pholisora gracielae)

Sticky buckwheat (Eriogonum viscidulum)

Threecorner milkvetch (Astragalus geyeri var triquetrus)
 

The full implementation of the LCR MSCP HCP is a condition of the incidental take permit. 

Chapter 5 of the LCR MSCP HCP, and Chapter 3 of the EIS/EIR describe the conservation

measures and results of their implementation in detail; pertinent information is summarized

below.
 

Mitigation 

The LCR MSCP HCP describes the measures to minimize and mitigate adverse effects of any
expected incidental take. The LCR MSCP permittees and Reclamation are committed to
implementing the LCR MSCP HCP, including all conservation measures.  All conservation 
measures are terms and conditions of the incidental take permit and incidental take statement
contained in the biological and conference opinion for the LCR MSCP. 

The conservation measures in the LCR MSCP HCP are briefly summarized below. 

	 Establishment of 5,940 acres of cottonwood-willow habitat suitable for the 
covered species that use this habitat type in amounts described in Table 2-55 of
the BA and Table 5-5 of the HCP. 

	 Establishment of 1,320 acres of honey mesquite type III habitat (defined in
section 3.3.1 of the HCP) suitable for the covered species that use this habitat type
in amounts described in Table 2-55 of the BA and Table 5-5 of the HCP. 

	 Establishment of 512 acres of cattail (Typha domingensis)/bulrush (Scirpus spp.)
marsh habitat for the covered species that use this habitat type in amounts
described in Table 2-55 of the BA and Table 5-5 of the HCP. 

	 Establishment of 360 acres of backwaters for the covered species that use this
habitat type in amounts described in Table 2-55 of the BA and Table 5-5 of the
HCP. 

	 Perpetual maintenance of habitat created to replace that lost to “footprint” (non
flow related) impacts.  The remaining habitat acreage will be maintained for at
least the 50-year period covered by the permit and consultation.  Created habitat 
lost to fire, drought, or flood will be restored to suitable condition or replaced
elsewhere to ensure the total acreage of habitat is provided for the term of the
LCR MSCP. 

	 Contributions to river-wide fire protection efforts by other Federal and state
agencies. 

 Planning process to select suitable sites for habitat restoration described. 
 Augmentation of existing populations of razorback sucker in the LCR MSCP

planning area to enhance these populations and provide for subsequent research
and management programs. 

	 Augmentation of existing populations of bonytail and expansion of occupied area
in the LCR MSCP planning areas to enhance existing populations and establish a
new population and provide for subsequent research and management programs.  

	 Provision of $500,000 to the Glen Canyon Dam Adaptive Management Work 
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Group to support unfunded conservation needs of the humpback chub. 
  Provision of $400,000 for conservation measures in support of the flannelmouth

sucker in the LCR. 
	 Provision of $10,000 per year for 10 years to support planned, but unfunded,

conservation actions to contribute to the recovery of the relict leopard frog. 
	 Provision of $10,000 per year until 2030 (25 years of funding) to the Clark

County Multi-Species Habitat Conservation Plan Rare Plant Workgroup to
support unfunded conservation measures in support of the sticky buckwheat and
threecorner milkvetch. 

	 Directed research into covered and evaluation species and their habitats,
management actions and restoration technology for habitat restoration, and
monitoring of species and their habitats. 

	 Establishment of a $25 million dollar fund to support maintenance actions for
existing covered species habitats on the LCR. 

	 Provision for specific avoidance and minimization measures to reduce the
potential for take of covered species, and specific mitigation measures to offset
take that has occurred. There are both general and species-specific measures 
included. In addition, there are monitoring and research measures that provide
information on the species, their distribution, and habitat use to provide focus for
the development of habitats.  The general measures are listed below and are
detailed in Chapter 5 of the HCP: 

1.	 Avoidance and Minimization Measure (AMM) 1:  To the extent practicable,
avoid and minimize impacts of implementing the LCR MSCP (Conservation
Plan) on existing covered species habitats.

2.	 AMM 2: Avoid impacts of flow-related covered activities on covered species
habitats at Topock Marsh.

3.	 AMM 3: To the extent practicable, avoid and minimize disturbance of covered
bird species during the breeding season.

4.	 AMM 4: Minimize contaminant loads in runoff and return irrigation flows from
LCR MSCP-created habitats to the LCR. 

5.	 AMM 5: Avoid impacts of operation, maintenance, and replacement of
hydroelectric generation and transmission facilities on covered species in the LCR
MSCP planning area.

6.	 AMM 6: Avoid or minimize impacts on covered species habitats during
dredging, bank stabilization activities, and other river-management actions. 

7.	 Monitoring and Research Measure (MRM) 1: Conduct surveys and research to
better identify covered and evaluation species’ habitat requirements. 

8.	 MRM 2: Monitor and adaptively manage created covered species and evaluation
species habitats.

9.	 MRM 3: Conduct research to determine and address the effects of nest-site 
competition with European starlings on reproduction of covered species. 

10.	 MRM 4: Conduct research to determine and address the effects of brown-headed 
cowbird nest parasitism on reproduction of covered species. 

11.	 MRM 5: Evaluate selenium in created backwaters and marshes and evaluate 
effects of releasing selenium through dredging activities. 

12.	 Conservation Area Management Measure (CMM) 1:  Reduce risk of loss of 
created habitat to wildfire. 

13.	 CMM 2: Replace created habitat affected by wildfire. 

Monitoring 
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The Service will monitor compliance with the terms and conditions of the permit and the
incidental take statement.  The LCR MSCP HCP contains a comprehensive monitoring program
that will assess the effectiveness of minimization and mitigation measures throughout the 50
year term of the permit and section 7 consultation with the Federal agencies.  The goal of the
monitoring program is to provide information and data necessary to assess compliance, to verify
progress toward achievement of the biological goals for the species, and adapt management in
accordance with monitoring results. Specific phases of the monitoring program are: 

1.	 System monitoring:  collect data on existing populations of covered species and
their habitats to identify data gaps and research questions that relate to the
successful implementation of the conservation plan. 

2.	 Species research: based on the results of system monitoring, targeted species
research will be identified and implemented to ensure the success of the habitat-
creation components of the conservation plan. 

3.	 Restoration research: identify effective technologies and practices to create the
habitats for the covered species.

4.	 Post-development monitoring:  once habitats are created, evaluate the progress
toward suitable habitat for the covered species, and document the use of the
created habitats by covered species, to define success of the conservation plan. 

Section 5.11 of the LCR MSCP HCP describes the monitoring program and section 5.12
describes how the results from the monitoring program will be incorporated into adaptive
management strategies to provide for effective implementation of the conservation plan. 

Implementation 

Management of the LCR MSCP and implementation of the Conservation Plan identified in the
Permit and the Biological Opinion shall be the responsibility of Reclamation, which, in
consultation with the Steering Committee, will employ a person who shall be designated the
Program Manager of the LCR MSCP.  Reclamation will cooperate with and coordinate its
management and implementation activities for the LCR MSCP with the Service and the other
Members of the Steering Committee. 

The Regional Director of the Lower Colorado Region of Reclamation (Regional Director), in
consultation with the Steering Committee, will appoint a Program Manager, who shall be
responsible for operation, management, and implementation of the provisions, terms, and
conditions of the Conservation Measures. The Program Manager shall be under the supervision
of the Regional Director for Reclamation’s Lower Colorado Region and will have an office
located within Arizona, California, or Nevada. 

The Program Manager will take appropriate action to implement the Conservation Plan and
Conservation Measures and obligations set forth in this Agreement,  consistent with the 
provisions of the Program Documents, including but not limited to the following: 

 Administer and implement the LCR MSCP in a manner that complies with the
requirements of the ESA, other applicable Federal and state laws, and the
Program Documents. 

 Direct the preparation of Program implementation schedules and cost estimates,
an annual Program Implementation Work Plan and Budget and periodic
Contribution payment schedules, and, as necessary, direct the preparation of any
changes to these documents. 

	 Establish one or more Program Accounts, as deemed necessary and appropriate, 
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for the administration of funds from any Contributor or other participant in the
LCR MSCP. 

	 Review and discuss with, and attempt to seek a consensus among, Members of the
Steering Committee and its subcommittees and work groups and attempt to
resolve any Dispute in accordance with the FMA. 

The Steering Committee formed for MSCP development will be replaced by a new Lower
Colorado River Multi-Species Conservation Program Steering Committee whose initial
Members have been divided into seven Participant Groups and are identified as follows: 

1.	 The Federal Participant Group:
Bureau of Reclamation 
Fish and Wildlife Service 
National Park Service 
Bureau of Land Management
Bureau of Indian Affairs 
Western Area Power Administration 

2.	 The Arizona Participant Group:
All Arizona LCR MSCP section 10(a)(1)(B) permit holders. 

3.	 The California Participant Group:
All California LCR MSCP section 10(a)(1)(B) permit holders. 

4.	 The Nevada Participant Group:
All Nevada LCR MSCP section 10(a)(1)(B) permit holders. 

5.	 The Native American Participant Group: 
(Note: Participant Group will be contacted to determine interest in being a
member.) 

6.	 The Conservation Participant Group:
(Note: Participant Group will be contacted to determine interest in being a
member.) 

7.	 The Other Interested Parties Participant Group:
(Note: Participant Group will be contacted to determine interest in being a
member.) 

The Steering Committee shall continue to be designated by the Director of the Service as the
ECRIT for the LCR. 

The Steering Committee will meet at least once in each calendar year and at such other times as
called by the Chair or the Program Manager or as otherwise provided in the by-laws.  The 
Steering Committee will work with the Program Manager to coordinate implementation of the
LCR MSCP. 

The Steering Committee may create standing or ad hoc subcommittees or work groups as it
deems necessary to carry out its responsibilities under the Program Documents.
Except with respect to designating subcommittees and work groups, and except as otherwise
provided in this Agreement, the Steering Committee will have no decision-making authority with
respect to the management and administration of the LCR MSCP. 
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Each meeting of the Steering Committee must be open to the public, and any person attending a
Steering Committee meeting may file a written statement, or provide reasonable and timely oral
input regarding topics on the meeting agenda.  The Steering Committee will develop appropriate
procedures to provide public notice of Steering Committee or subcommittee meetings. 

The Steering Committee will review certain matters presented by the Program Manager.  Prior to 
taking any action with respect to the following types of matters, the Program Manager shall first
present the proposed action to the Steering Committee for its consideration: 

	 Annual Implementation Report, Work Plan, and Budget and Contribution
payment schedules related to the Program. 

	 Additional or modified Conservation Measures proposed pursuant to the Adaptive
Management Program. 

	 Land and water acquisitions. 

	 Reports and responses to Congress and Federal and state regulatory agencies
concerning the Program, where practicable. 

Annually, during the term of this Agreement, the Program Manager shall develop and present to
the Steering Committee a Program Implementation Report, Work Plan, and Budget consistent
with the Program Documents.  The Implementation Report, Work Plan, and Budget shall 
include: 

	 A current financial report. 

	 A description of all Conservation Measures initiated, continued, or completed
during the previous year. 

	 A description of all Conservation Measures intended to be initiated or continued
during the next three-year period. 

	 The purpose for, and the cost estimate of, all Conservation Measures intended to
be initiated or continued during the next three year period. 

	 A running tabulation and description of all Conservation Measures which have
been completed from the commencement of the LCR MSCP to the date of the 
report. 

	 Descriptions of any take known to have occurred during the previous budget
period. 

	 A running tabulation of habitat created or restored by the Plan. 

	 A description of all findings, conclusions, and results of monitoring, research, or
Conservation Measures previously undertaken. 

	 Any recommendation made by the Service or any state wildlife agency regarding
the LCR MSCP. 

	 Approval or rejection of any minor modification to the MSCP. 
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After presentation to the Steering Committee the Program Manager shall submit the
Implementation Report, Work Plan, and Budget to the Service for its review and determination
regarding the consistency of the past, current, and future implementation plans with the terms of
the Conservation Plan and Permit.  The submittal will note any matters in “Dispute,” as that term
is defined in the Funding and Management Agreement. 

Within sixty (60) days after receipt of the Implementation Report, Work Plan, and Budget, the
Service will submit its written evaluation to the Program Manager. The evaluation shall include
the opinion of the Service regarding the consistency of the Implementation Report, Work Plan,
and Budget with the requirements of the Conservation Plan and Permit.  In the event the opinion
of the Service is that the Implementation Report, Work Plan, and Budget demonstrates that
Conservation Measures undertaken or proposed do not comply with the LCR MSCP and its
Permit, it shall specify, in detail, in what regard the Implementation Report, Work Plan, and
Budget is deficient and shall suggest what alternative measures might be undertaken. 

The ultimate decision-making authority for actions taken by agencies with the Department of the
Interior, including those matters which may be in “Dispute” pursuant to the Funding and
Management Agreement, rests with the Secretary of the Interior. 

Cost Share 

The Program Cost of the LCR MSCP over its 50-year term is Six Hundred Twenty-Six Million
One Hundred Eighty Thousand Dollars ($626,180,000) in 2003 dollars, which will be adjusted
annually for inflation over the 50 year term of the Program. 

The Federal Parties shall bear fifty percent (50%) of the Program Cost, plus one hundred percent
(100 %) of any costs of the LCR MSCP in excess of the Program Cost, with the exception of
costs associated with an amendment of the LCR MSCP. 

The State Permittees shall bear fifty percent (50%) of the Program Cost (Non-federal Cost
Share). The California Permittees shall bear fifty percent (50%) of the Non-federal Cost Share.
The Nevada Permittees shall bear twenty-five percent (25%) of the Non-federal Cost Share, and
the Arizona Permittees shall bear twenty-five percent (25%) of the Non-federal Cost Share. 
Reclamation, with support of funding from California agencies, will implement the conservation
and mitigation measures identified in the 2001 Biological Opinion for implementing 400,000
acre-feet annually in changes of point of diversion for California’s Colorado River Water Use
Plan. The LCR MSCP includes the potential extension of the Interim Surplus Guidelines beyond
2016 and the 400,000 acre-feet change in point of diversion as Covered Actions. The 
implementation of the 2001 Biological Opinion conservation and mitigation measures shall be
credited against the requirements of the LCR MSCP in accordance with the HCP, and the
budgeted cost of those measures shall be credited to the California Permittees in the amount that
each has paid for the cost of implementing these conservation and mitigation measures. 
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Public Law 98-381
98th Congress

An Act

To authorize the Secretary of the Interior to construct, operate, and maintain certain
. facilities at Hoover Dam, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States ofAmerica in Congress assembled,

SECTION 1. This Act may be cited as the "Hoover Power Plant Act
of 1984".

TITLE I

SEC. 101. (a) The Secretary of the Interior is authorized to increase
the capacity of existing generating equipment and appurtenances at
Hoover Powerplant (hereinafter in this Act referred to as "uprating
program"); and to improve parking, visitor facilities, and roadways
and to provide additional elevators, and other facilities that will
contribute to the safety and sufficiency of visitor access to Hoover
Dam and Powerplant (hereinafter in this Act referred to as "visitor
facilities program"). .

(b) The Secretary of the Interior is authorized to construct a
Colorado River bridge crossing, including ~uitable approach spans,
immediately downstream from Hoover Dam for the purpose of
alleviating traffic congestion and reducing safety hazards. This
bridge shall not be a part of the Boulder Canyon project and shall
neither be funded nor repaid from the Colorado River Dam Fund or
the Lower Colorado River Basin Development Fund.

SEC. 102. (a) Section 403(b) of the Colorado River Basin Project Act
of 1968 (82 Stat. 894, as amended, 43 U.S.C. 1543) is amended by
inserting H(I)" after H(b)" and adding the following new paragraph
at the end thereof:

"(2) Except as provided in subsection 309(b), as amended, sums
advanced by non-Federal entities for the purpose of carrying out the
provisions of title III of this Act shall be credited to the development
fund and shall be available without further appropriation for such
purpose.". .

(b) Paragraph (1) of section 403(c) of the Colorado River Basin
Project Act of 1968 (82 Stat. 894, as amended, 43 U.S.C. 1543(c» is
revised to read as follows:

H(1) all revenues collected in connection with the operation of
facilities authorized in title ill in furtherance of the purposes of
this Act (except entrance, admission, and other recreation fees
or charges and proceeds received from recreation concession
aires), until completion of repayment requirements of the
Central Arizona project;".

(c) Paragraph (2) of section 403(c) is revised by inserting immedi
ately preceding the existing proviso: "Provided, however, That for
the Boulder Canyon project commencing June 1, 1987, and for the
Parker-Davis project commencing June 1, 2005, and until the end of
the repayment period for the Central Arizona project described in
section 301(a) of this Act, the Secretary of Energy shall provide for

Aug. 17. 1984
[S.268]

Hoover Power
Plant Act of
1984.
Energy.
43 USC 619 note.

43 USC 619.

43 USC 1528.

43 USC 1521.

43 USC 1543.

43 USC 1521.
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surplus revenues by including the equivalent of 4lh mills per
kilowatthour in the rates charged to purchasers in Arizona for
application to the purposes specified in subsection (1) of this section
and by including the equivalent 2% mills per kilowatthour in the
rates charged to purchasers in California and Nevada for applica
tion to the purposes of subsection (g) of this section as amended and
supplemented: Provided further, That after the repayment period
for said Central Arizona project, the equivalent of 2% mills per
kilowatthour shall be included by the Secretary of Energy in the
rates charged to purchasers in Arizona, California, and Nevada to
provide revenues for application to the purposes of said subsection
(g) of this section:".

SEC. 103. (a) The &ulder Canyon Project Act of 1928 (45 Stat.
1057, as amended, 43 U.S.C. 617 et seq.), as amended and supple
mented, is further amended:

(1) In the first sentence of section 2(b), by striking out "except
that the aggregate amount of such advances shall not exceed
the sum of $165,000,000", and by replacing the comma after the
word "Act" with a period.

(2) In section 3, by deleting 1'$165,000,000." and inserting in
lieu thereof "$242,000,000, of which $77,000,000 (October 1983
price levels) shall be adjusted plus or minus such amounts as
may be justified by reason of ordinary fluctuations of construe·
tion costs as indicated by engineering cost indices applicable to
the type of construction involved herein. Said $77,000,000 repre
sents the additional amount required for the uprating program
and the visitor facilities program.".

(b) Except as amended by this· Act, the· Boulder Canyon Project
Act of 1928 (45 Stat. 1057, as amended, 43 U.S.C. 617 et seq.), as
amended and supplemented, shall remain in full force and effect.

SEC. 104. (a) The Boulder Canyon Project Adjustment Act of 1940
(54 Stat. 774, as amended, 43 U.S.C. 618), as amended and supple
mented, is further amended:

(1) In section 1 by deleting the phrase "during the period
beginning June 1, 1937, and ending May 31, 1987" appearing in
the introductory paragra~h of section 1 and in section l(a) and
inserting in lieu thereof' beginning June 1, 1937".

(2) In section 1(b) by deleting the phrase "and such portion of
such advances made on and after June 1, 1937, as (on the basis
of repayment thereof within such fIfty-year period or periods as
the Secretary may determine) will be repayable prior to June 1,
1987" and inserting in lieu thereof "and such advances made on
and after June 1,1937, over fIfty-year periods".

(3) In section 1 by deleting the word Hand" at the end of
subsection (c); deleting the period at the end of subsection (d)
and inserting in lieu thereof H; and", and by adding after
subsection (d) the following new subsection (e): .

"(e) To provide, by application of the increments to rates specified
in section 403(cX2) of the Colorado River Basin Project Act of 1968,
as amended and supplemented, revenues, from and after June 1,
1987, for application to the purposes there specified.".

(4) In section 2:
(i) by deleting the first sentence and subsection (a) and

inserting in lieu thereof: HAll receipts from the project shall
be paid into the Colorado River Dam Fund and shall be
available, without further appropriation, for:

43 USC 617a.

43 usc 617b.

43 USC 617 note.

43 usc 618.

43 USC 1543.

43 USC 618a.
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"(a) Defraying the costs of operation (including purchase of sup
plemental energy to meet temporary deficiencies in firm energy
which the Secretary of Energy is obligated by contract to supply),
maintenance and replacements of, and emergency expenditures for,
all facilities of the project, within such sev,arate limitations as may
be included in annual appropriations Acts; 'and

(ii) by amending subsection (e) to read as follows:
"(e) Transfer to the Lower Colorado River Basin Development

Fund established by title IV of the Colorado River Basin Project Act
of 1968, as amended and supplemented, of the revenues referred to
in section l(e) of this Act.".

(5) By deleting the final period at the end of section 6 and
inserting in lieu thereof the following: ": Provided, That the
respective rates of interest on appropriated funds advanced for
the visitor facilities program, as described in section 101(a) of
the Hoover Power Plant Act of 1984, shall be determined by the
Secretary of the Treasury, taking into consideration average
market yields on outstanding marketable obligations of the
United States with remaining periods to maturity comparable
to the reimbursement period of the program during the month
preceding the fiscal year in which the costs of the program are
incurred. To the extent that more than one interest rate is
determined pursuant to the preceding sentence, the Secretary of
the Treasury shall establish for repayment purposes an interest
rate at a weighted average of the rates so determined.".

(6) In section 12, in the paragraph beginning with "Replace-
ments", by deleting "during the period from June 1, 1937, to
May 31, 1987, inclusive" and; inserting in lieu thereof "begin- .
ning June 1, 1937".

(b) Except as amended by this Act, the Boulder Canyon Project
Adjustment Act of 1940 (54 Stat. 774, as amended, 43 U.S.C. 618), as
amended and supplemented, shall remain in full force and effect.

SEC. 105. (a)(l) The Secretary ofEnergy shall offer:
(A) To each contractor for power generated at Hoover Dam a

renewal contract for delivery commencing June 1, 1987, of the
amount of capacity and firm energy specified for that contractor in
the following table:

SCHEDULE A

LoNG TERM CoNTINGENT CAPACITY AND AssocIATED FIRM: ENERGY RESERVED POR

RENEWAL CoNTRACT OFFERS TO Cu1mENT BoULDER CANYON PRoJEcT CoNTRACTORS

Contingent Firm ene~housands
of )Contractor ca~ty Total

(W) Summer Winter

Metropolitan Water District of 247,500 904,382 387.592 1.291,974
Southern California.

City of Los Angeles .................................. 490,875 488,535 209,658 698,193
Southern California Edison Qunpany.. 277,500 175,486 75,208 250,694
City of Glendale........................................ 18,000 47,398 20,313 67,711
City of Pasajena....................................... 11,000 40,655 17,424 58,079
City of Burbank ........................................ 5.125 14,811 6,347 21,158
Anzona Power Authority ....................... 189.000 452,192 193,797 645,989
Colorado River Commission of 189,000 452,192 193,797 645,989

Nevada.
United States, for Boulder City............. 20,000 56,000 24.000 80,000

Totals .................................................. 1,448,000 2.631.651 1,128.136 3,759,787

43 USC 1541.
43 USC 618.
43 USC 61Be.

Ante. p. 1333.

43 USC 6I8k.

43 USC 618 note.
43 USC 6180.

Contracts with
U.S.
43 USC 619a.
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43 USC 617d.

(B) To purchasers in the States of Arizona, Nevada and California
eligible to enter into such contracts under section 5 of the Boulder
Canyon Project Act, contracts for delivery commencing June 1, 1987,
Or as it thereafter becomes available, of capacity resulting from the
uprating program and for delivery commencing June 1, 1987, of
associated firm energy as specified in the following table:

SCHEDULEB

CoNTINGENT CAPACITY RESULTING FROM THE UPRATING PROGRAM AND AssocIATED

FIRM ENERGY

Con~t Firm energy (thousands of kWh)
State ca~ty

Summer Winter Total

Arizona....................................................... 188,000 148,000 64,000 212,000
-California .................................................... 127,000 99,850 43,364 143,214
Nevada ....................................................... 188,000 288,000 124,000 412,000

Totals .................................................. 503,000 535,850 231,364 767,214

-Provided, however, That in the case of Arizona and Nevada, such
contracts shall be offered to the Arizona Power Authority and the
Colorado River Commission of Nevada, respectively, as the agency
specified by State law as the agent of such State for purchasing
power from the Boulder Canyon project: Provided further, That in
the case of California, no such contract under this subparagraph (B)
shall be offered to any purchaser who is offered a contract for
capacity exceeding 20,000 kilowatts under subparagraph (A) of this
--paragraph.

(C) To the Arizona Power Authority and the Colorado River
Commission of Nevada and to purchasers in the State of California
eligible to enter into such contracts under section 5 of the Boulder
Canyon Project Act, contracts for delivery commencing June 1, 1987,
of such energy generated at Hoover Dam as is available respectively
to the States of Arizona, Nevada, and California in excess of
4,501.001 million kilowatthours in any year of operation (hereinafter
called excess energy) in accordance with the following table:
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SCHEDULEC

ExCESS ENERGY

Priority of entitlement to excess energy State

First: Meeting Arizona's first priority right to delivery of excess Arizona
energy which is equal in each year of operation to 200 million
kilowatthours: Provukd; however, That in the event excess energy
in the amount of 200 million kilowatthours is not generated.
during any year of operation, Arizona shall accumulate a first
right to delivery of excess energy subsequently generated in an
amount not to exceed 600 million kilowatthours. inclusive of the
current year's 200 million kilowatthours. Said first right of deliv
ery shall accrue at a rate of 200 million kilowatthours per ~ear
for each year excess energy in the amount of .200 million
kilowatthours is not generated, less amounts of excess energy
delivered.

Second: Meeting Hoover Dam contractual obligations under sched
ule A of section lO5(a)(l)(A) and under scnedule B of section
lO5(a)(l)(B) not exceeding 26 million kilowatthours in each year of
~ration.

Third: Meeting the energy requirements of the three States, Buch Arizona,
available excess energy to be divided equally among the States. Nevada,

California

(2) The total obligation of the Secretary of Energy to deliver firm
energy pursuant to schedule A of section 105(a)(1)(A) and schedule B
of section 105(a)(1)(B) is 4,527.001 million kilowatthours in each year
of operation. To the extent that the actual generation at Hoover
Powerplant in any year of operation (less deliveries thereof to
Arizona required by its first prioritl under schedule C of section
105(a)(1)(C) whenever actual generation in· any year of operation is
in excess of 4,501.001 million kilowatthours) is less than 4,527.001
million kilowatthours, such deficiency shall be borne by the holders
of contracts under said schedules A and B in the ratio that the sum
of the quantities of firm energy to which each contractor is entitled
pursuant to said schedules bears to 4,527.001 million kilowatthours.
At the request of any such contractor, the Secretary of Energy will
purchase energy to meet that contractor's deficiency at such con·
tractor's expense.

(3) Subdivision E of the "General Consolidated Power Marketing
Criteria or Regulations for Boulder City Area Projects" published in
the Federal Register May 9, 1983 (48 Federal ~ter commencing
at 20881), hereinafter referred to as the "Criteria ' or as the "Regu·
lations" shall be deemed to have been modified to conform. to this
section. The Secretary of Energy shall cause to be included in the
Federal Register a notice conforming the text of said Regulations to
such modifications..

(4) Each contract offered under subsection (a)(l) of this section
shall:

(A) expire September 30,2017;
(B) not restrict use to which the capacity and energy con

tracted for by the Metropolitan Water District of Southern
California may be placed within the State of California: Pr0
vided, That to the extent practicable and consistent with Bound
water management and conservation practice, the Metropolitan
Water District of Southern California shall use such capacity
and energy to pump available Colorado River water prior to

98. STAT. 1337

Federal
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43 USC 617t.

43 USC 617d.

using such capacity and energy to pump California State water
project water; and

(C) conform to the applicable provisions of subdivison E of the
Criteria, commencing at 48 Federal Register 20881, modified as
provided in this section. To the extent that said provisions of the
Criteria, as so modified, are applicable to contracts entered into
under this section, those provisions are hereby ratified.

(b) Nothing in the Criteria shall be construed to prejudice any
rights conferred by the Boulder Canyon Project Act, as amended and
supplemented, on the holder of a'l:ontract described in subsection (a)
of this section not in default thereunder on September 30, 2017.

(cX!) The Secretary of Energy shall not execute a contract de
scribed in subsection (aX1)(A) of this section with any entity which is
a party to the action entitled the HState of Nevada, et aI. against the
United States of America, et al." in the United States District Court
for the District of Nevada, case numbered CV LV '82 441 RDF,
unless that entity agrees to f'ue in that action a stipulation for
voluntary dismissal with prejudice of its claims, or counterclaims, or
crossclaims, as the case may be, and also agrees to me with the
Secretary a document releasing the United States, its officers and
agents, and all other parties to that action who join in that stipula
tion from any claims arising out of the disposition under this section
of capacity and energy from the Boulder Canyon project. The Attor
ney General shall join on behalf of the United States, its officers and
·agents, in any such voluntary dismissal and shall have the authority
to approve on behalf of the United States the form of each release.

(2) If after a reasonable period of time as determined by the
Secretary, the Secretary is precluded from executing a contract with
an entiJ;y by reason of paragraph (1) of this subsection, the Secretary
shall offer the cap~~ityand energy thus available to other entities in
the same State eligible to enter into such contracts under section 5
of the Boulder Canyon Project Act.

(d) The uprating program authorized under section 101(a) of this
Act shall be undertaken with funds advanced under contracts made
with the Secretag of the Interior by non-Federal purchasers de
scribed in subsection (a)(1)(B) of this section. Funding provided by
non~Federal purchasers shall be advanced to the Secretary of the
Interior pursuant to the terms and conditions of such contracts.

(e) Notwithstanding any other provisions of the law, funds ad~

vanced by non-Federal purchasers for use in the uprating program
shall be deposited in the Colorado River Dam Fund and shall be
available for the uprating program.

(1) Those amounts advanced by non-Federal purchasers shall be
f'mancially integrated as capital costs with other project costs for
rate-setting purposes. and shall be returned to those purchasers
advancing funds throughout the contract period through credits
which include interest costs incurred by such purchasers for funds
contributed to the Secretary of the Interior for the uprating
program. .

(g) The provisions of this section constitute an exercise by the
Congress of the right reserved by it in section 5(b) of the Boulder
Canyon Project Act, as amended and supplemented, to prescribe
terms and conditions for the renewal of contracts for electrical
energy generated at Hoover Dam. This section coristitutes the exclu
sive method for disposing of capacity and energy from Hoover Dam
for the period beginning June 1, 1987, and ending September 30,
2017.
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(h)(1) Notwithstanding any other provision of law, any claim that
the provisions of subsection (a) of this section violates any rights to
capacity or energy from the Boulder Canyon project is barred unless
the complaint is filed within one year after the date of enactment of
this Act in the United States Claims Court which shall have exclu
sive jurisdiction over this action. Any claim that actions taken by
any administrative agency of the United States violates any right
.under this title or the BOulder Canyon Project Act or the Boulder
___Canyon Project Adjustment Act is barred unless suit asserting such
lelaiIn is filed in a Federal court of competent jurisdiction within one
year after fmal refusal of such agency to correct the action com
plainedof.

(2) Any contract entered into pursuant to section 105 or section
107 of this Act shall contain provisions by which any dispute or
disagreement as to interpretation or p~rformanceof the provisions
of this title or of applicable regulations or of the contract may be
determined by arbitration or court proceedin~. The Secre~ of
Energy or the Secretary of the Interior, as the case may be, if
authorized to act for the United States in such arbitration or court
proceedings and, except as provided in paragraph (1) of this subsec
tion, jurisdiction is conferred upon any district court of the United
States of proper venue to determine the dispute.

(D It is the purpose of subsections (c), (g), and (h) of this section to
ensure that the rights of contractors for capacity and energy from
the Boulder Canyon project for the period ~ing June 1, 1987,
and ending September 30,2017, will vest with certainty and rmality.

SEC. 106. Reimbursement of funds advanced by non-Federal pur
chasers for the uprating program shall be a repayment requirement
of the Boulder Canyon project beginning with the first day of the
month following completion of each segment thereof. The cost of the
visitor facilities program as dermed in section 101(a) of this Act shall
become a repayment requirement beginning June 1, 1987, or when
substantially completed, as determined by the Secretary of the
Interior, if later.

SEC. 107. (a) Subject to the provisions of any existing layoff
contracts, electrical capacity and energy associated with the United
States' interest in the Navajo generating station which is in excess
of the pumping requirements of the Central Arizonap-roject and any
such needs for des81ting and protective pumping facilities as may be
s:t:red under section 101(bX2)(B) of the COlorado River Basin

. ity Control Act of 1974, as amended (hereinafter in this Act
referred to as "Navajo surplus") shall be marketed and exchanged
by the Secretary ofEnergy pursuant to this section.

(b) Navajo surplus shall be marketed by the Secretary of Energy
pursuant to the plan adopted under subsection (c) of this section,
directly to, with or through the Arizona Power Authority and/or
other entities having the status of preference entities under the
reclamQ,tion law in accordance with the preference provisions of
section 9(c) of the Reclamation Project Act of 1939 and as provided
in part IV, section A of the Criteria.

(c) In the marketing and exchanging of Navajo surplus, the Secre
tary of the Interior shall adopt the plan deemed most acceptable,
after consultation with the secretary of Energy, the Governor of
Arizona, and the Central Arizona Water Conservation District (or
its successor in interest to the repayment obligation for the Central
Arizona project), for the purposes of optimizing the availability of
Navajo surplus and providing rmancial assistance in the timely

43 USC 617t.
43 USC 6180.

43 USC 619b.

42 usc 7133
note.

43 USC 1571.

43 USC 485h.
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construction and repayment of construction costs of authorized
features of the Central Arizona project. The Secretary of the Inte
rior, in concert with the Secretary of Energy, in accordance with
section 14 of the Reclamation Project Act of 1939, shall grant
electrical power and energy exchange rights with Arizona entities as
necessary to implement the adopted plan: Provided, however, That if
exchange rights with Arizona entities are not required to implement
the adopted plan, exchange rights may be offered to other entities.

(d) For the purposes provided in subsection (c) of this section, the
Secretary of Energy, or the marketing entity or entities under the
adopted plan, are authorized to establish and collect or cause to be
established and collected, rate components, in addition to those
currently authorized, and to deposit the revenues received in the
Lower Colorado River Basin Development Fund to be available for
such purposes and if required under the· adopted plan, to credit,
utilize, pay over directly or assign revenues from such additional
rate components to make repayment and establish reserves for
repayment of funds, including interest incurred, to entities which
have advanced funds for the purposes of subsection (c) of this
section: Provided, however, That rates shall not exceed levels that
allow for an appropriate saving for the contractor.

(e) To the extent that this section may be in conflict with any
other provision of law relating to the marketing and exchange of
Navajo surplus, or to the disposition of any revenues therefrom, this
section shall control. .

SEC. 108. Recognizing the expiration of Colorado River storage
project (CRSP) contracts in 1989, prior to final reallocation of CRSP
power pursuant to existing law,and within one year after enact·
ment of this Act, the Secretary of Energy, acting through the
Western Area Power Administration, shall report, to the Committee
on Interior and Insular Affairs of the House of Representatives and
the Committee on Energy and Natural Resources of the United
States Senate, On all Colorado River storage project (CRSP) power
resources, including those presently allocated to the Lower Division
States, which may be used to fmancially support the development of
authorized projects in the States of the Upper Division (as that term
is used. in article II of the Colorado River Compact) of the Colorado
River Basin.

SEC. 109. The Secretary of the Interior, acting pursuant to Federal
reclamation law (Act of June 17, 1902, 32 Stat. 388, and Acts
amendatory thereof and supplementary thereto) and in accordance
with the Pacific Northwest Electric Power Planning and Conserva
tion Act (94 Stat. 2697) is authorized to design, construct, operate,
and maintain fISh passage facilities within the Yakima River Basin,
and to accept funds from any entity, public or private, to design,
construct, operate, and maintain such facilities..

TITLE II

SEC. 201. (a) Each long-term firm power service contract entered
into or amended subsequent to one year from the date of enactment
of this Act by the Secretary of Energy acting by and through the
Western Area Power Administration (hereinafter ''Western'1, shall
contain an article requiring the development and implementation
by the purchaser thereunder of an energy conservation program. A
long-term firm power service contract is any contract for the sale by
Western of firm capacity, with or without energy, which is to be
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delivered over a period of more than one year. The term H pur"
chaser" includes parent-type entities and their distribution or user
.members. If more than one such contract exists with a purchaser,
only one program will be required for that purchaser. Each such
contract article shall-

(1) contain time schedules for meeting program goals and
delineate actions to be taken in the event such schedules are not
met, which may include a reduction of the allocation of capacity
or energy to such purchaser as would otherwise be provided
under such contract; and

(2) provide for review and modification of the energy conser
vation program at not to exceed five year intervals.

(b) For purposes of this title, an energy conservation program
shall-

(1) apply to all uses of energy and capacity which are provided
from any Federal project;

(2) contain defInite goals; .
(3) encourage customer consumption efficiency improvements

and demand management practices which ensure that the avail
able supply of hydroelectric power is used in an economically
efficient and environmentally sound manner.

SEC. 202. (a) Within one year after the date of enactment of this
Act, Western shall amend its existing regulations (46 Fed. Reg.
56140) to reflect-

(1) the elements to be considered in the energy conservation
programs required by this title, and

(2) Western's criteria for evaluating and approving such
programs.

Such amended regulations shall be promulgated only after public
notice and opportunity to comment in accordance with the Admini&
trative Procedure Act (5 U.S.C. 551-706).

(b) The following elements shall be considered by Western in
evaluating energy conservation programs:

(1) energy consumption efficiency improvements;
(2) use of renewable energy resources in addition to hydroelec-

tricpower;
(3) load management techniques;
(4) cogeneration;
(5) rate design improvements, including

(i) cost ofservice pricing;
(ill elimination of declining block rates;
(iii) time of day rates;
(iv) seasonal rates; and
(v) interruptible rates; and

(6) production efficiency improvements.
(c) Where a purchaser is implementing one or more of the forego

ing elements under a program responding to Federal, State, or other

98 STAT. 1341

Regulations.
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initiatives that apply to conservation and renewable energy develop
ment. in evaluating that purchaser's energy conservation program
submitted pursuant to this title, Western shall make due allowance
for the incorporation of such elements within the energy conserva
tion program required by this title.

Approved August 17, 1984.

LEGISLATIVE HISTORY-S. 268 (H.R. 4275):

HOUSE REPORT No. 98-648 accompanying H.R. 4275 (Comm. on Interior and Insular
Affairs).

SENATE REPORT No. 98-137 (Comm. on Energy and Natural Resources).
CONGRESSIONAL RECORD:

Vol. 129 (1983): Aug. 4, considered and passed Senate.
Vol. 130 (1984): May 3, H.R. 4275 considered and passed House; S. 268, amended,

passed in lieu.
July 26, 27, 3D, 31, Senate considered and concurred in House

amendments. .
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[Title II was later amended by the Energy Policy Act of 1992, Pub. L. No. 98-381, 106 Stat. 
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§ 429.11 [Reserved] 

§ 429.12 Applicability. 
(a) This part 429 applies to any pos

session or occupancy of Reclamation 
facilities, lands, or waterbodies. 

(b) This part 429 does not apply to the 
use of Reclamation lands for transitory 
activities such as hiking, camping, 
sightseeing, picnicking, hunting, swim
ming, boating, fishing, and other per
sonal recreational pursuits. These ac
tivities are governed by 43 CFR part 
423, Public Conduct on Bureau of Rec
lamation Facilities, Lands, and
Waterbodies. 

(c) This part does not apply to leas
ing Reclamation lands for grazing, ag
riculture, or any other purposes where 
a greater return will be realized by the 
United States through a competitive 
bidding process. 

(d) This part does not apply to inter
ests issued or granted for the replace
ment or relocation of facilities belong
ing to others under section 14 of the 
Reclamation Project Act of August 4, 
1939, 43 U.S.C. 389. 

(e) This part does not apply to ar
chaeological resources or archae
ological resources management activi
ties that are governed by the Archae
ological Resources Protection Act
(Pub. L. 96–95), 43 CFR part 7, and 43 
CFR part 423. 

[71 FR 19802, Apr. 17, 2006] 

§ 429.13 General restrictions. 
You must not possess or occupy, or 

extract or remove natural resources 
from Reclamation facilities, lands, or 
waterbodies unless you obtain a right-
of-use in accordance with this part 429 
or under other written agreement with 
Reclamation. 

[71 FR 19802, Apr. 17, 2006] 

PART 430—RULES FOR MANAGE
MENT OF LAKE BERRYESSA 

AUTHORITY: Title VII, Pub. L. 93–493, 88 
Stat. 1494. 

§ 430.1 Concessioners’ appeal proce
dures. 

The procedures detailed in title 43 
CFR part 4, subpart G, are made appli

 

 

§ 431.1 

cable to the concessioners at Lake 
Berryessa, Napa County, California, as 
the procedure to follow in appealing 
decisions of the contracting officer of 
the Bureau of Reclamation, Depart
ment of the Interior, or his authorized 
representatives on disputed questions 
concerning termination for default or 
unsatisfactory performance under the 
concession contracts. 

[40 FR 27658, July 1, 1975] 

PART 431—GENERAL REGULATIONS 
FOR POWER GENERATION, OPER
ATION, MAINTENANCE, AND RE
PLACEMENT AT THE BOULDER 
CANYON PROJECT, ARIZONA/
NEVADA 

Sec. 
431.1 Purpose. 
431.2 Scope. 
431.3 Definitions. 
431.4 Power generation responsibilities. 
431.5 Cost data and fund requirements. 
431.6 Power generation estimates. 
431.7	 Administration and management of 

the Colorado River Dam Fund. 
431.8 Disputes. 
431.9 Future regulations. 

AUTHORITY: Reclamation Act of 1902 (32 
Stat. 388), Boulder Canyon Project Act of 
1928 (43 U.S.C. 617 et seq.), Boulder Canyon 
Project Adjustment Act of 1940 (43 U.S.C. 618 
et seq.), Colorado River Storage Project Act 
of 1956 (43 U.S.C. 620 et seq.), Colorado River 
Basin Project Act of 1968 (43 U.S.C. 1501 et 
seq.), and Hoover Power Plant Act of 1984 (98 
Stat. 1333). 

SOURCE: 51 FR 23962, July 1, 1986, unless 
otherwise noted. 

§ 431.1 Purpose. 
(a) The Secretary of the Interior 

(Secretary), acting through the Com
missioner of Reclamation (Commis
sioner), is authorized and directed to 
operate, maintain, and replace the fa
cilities at the Hoover Powerplant, and 
also to promulgate regulations as the 
Secretary finds necessary and appro
priate in accordance with the authori
ties in the Reclamation Act of 1902, and 
all acts amendatory thereof and sup
plementary thereto. 

(b) In accordance with the Boulder 
Canyon Project Act of 1928, as amended 
and supplemented (Project Act), the 
Boulder Canyon Project Adjustment 
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Act of 1940, as amended and supple
mented (Adjustment Act), and the Hoo
ver Power Plant Act of 1984 (Hoover 
Power Plant Act), the Bureau of Rec
lamation (Reclamation) promulgates 
these ‘‘General Regulations for Power 
Generation, Operation, Maintenance, 
and Replacement at the Boulder Can
yon Project, Arizona/Nevada’’ (General 
Regulations) which include procedures 
to be used in providing Contractors and 
the Western Area Power Administra
tion (Western) with cost data and 
power generation estimates, a state
ment of the requirements for adminis
tration and management of the Colo
rado River Dam Fund (Fund), and 
methods for resolving disputes. 

§ 431.2 Scope. 

These General Regulations shall be 
effective on June 1, 1987, and shall 
apply to power generation, operation, 
maintenance, and replacement activi
ties at the Boulder Canyon Project 
after May 31, 1987. ‘‘General Regula
tions for the Charges for the Sale of 
Power from the Boulder Canyon 
Project’’ are the subject of a separate 
rule, under 10 CFR part 904, by the Sec
retary of Energy, acting by and 
through the Administrator of Western. 
The ‘‘General Regulations for Genera
tion and Sale of Power in Accordance 
with the Boulder Canyon Project Ad
justment Act,’’ dated May 20, 1941, and 
the ‘‘General Regulations for Lease of 
Power,’’ dated April 25, 1930, terminate 
May 31, 1987. 

§ 431.3 Definitions. 

As used in this part: 
Additions and betterments shall mean 

such work, materials, equipment, or fa
cilities which enhance or improve the 
Project and do more than restore the 
Project to a former good operating con
dition. 

Colorado River Dam Fund or Fund 
shall mean that special fund estab
lished by section 2 of the Project Act 
and which is to be used only for the 
purposes specified in the Project Act, 
the Adjustment Act, the Colorado 
River Basin Project Act, and the Hoo
ver Power Plant Act. 

Contractor shall mean any entity 
which has a fully executed contract 

with Western for electric service pursu
ant to the Hoover Power Plant Act. 

Project or Boulder Canyon Project 
shall mean all works authorized by the 
Project Act, the Hoover Power Plant 
Act, and any future additions author
ized by Congress, to be constructed and 
owned by the United States, but exclu
sive of the main canal and appur
tenances authorized by the Project 
Act, now known as the All-American 
Canal. 

Replacements shall mean such work, 
materials, equipment, or facilities as 
determined by the United States to be 
necessary to keep the Project in good 
operating condition, but shall not in
clude (except where used in conjunc
tion with the word ‘‘emergency’’ or the 
phrase ‘‘however necessitated’’) work, 
materials, equipment, or facilities 
made necessary by any act of God, or 
of the public enemy, or by any major 
catastrophe. 

Uprating Program shall mean the pro
gram authorized by section 101(a) of 
the Hoover Power Plant Act for in
creasing the capacity of existing gener
ating equipment and appurtenances at 
Hoover Powerplant, as generally de
scribed in the report of Reclamation, 
entitled ‘‘Hoover Powerplant Uprating, 
Special Report,’’ issued in May 1980, 
supplemented in January 1985, and fur
ther supplemented in September 1985. 

§ 431.4 Power generation responsibil
ities. 

(a) Power generation, and the associ
ated operation, maintenance, and mak
ing of replacements, however neces
sitated, of facilities and equipment at 
the Hoover Powerplant, are the respon
sibilities of Reclamation. 

(b) Subject to the statutory require
ment that Hoover Dam and Lake Mead 
shall be used: First, for river regula
tion, improvement of navigation and 
flood control; second, for irrigation and 
domestic uses and satisfaction of 
present perfected rights mentioned in 
section 6 of the Project Act; and third, 
for power, Reclamation shall release 
water, make available generating ca
pacity, and generate energy, in such 
quantities, and at such times, as are 
necessary for the delivery of the capac
ity and energy to which Contractors 
are entitled. 
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(c) Reclamation reserves the right to 
reschedule, temporarily discontinue, 
reduce, or increase the delivery of 
water for the generation of electrical 
energy at any time for the purpose of 
maintenance, repairs, and/or replace
ments, and for investigations and in
spections necessary thereto, or to 
allow for changing reservoir and river 
conditions, or for changes in 
kilowatthours generation per acre-foot, 
or by reason of compliance with the 
statutory requirement as referred to in 
paragraph (b) of this section; Provided, 
however, That Reclamation shall, ex
cept in case of emergency, give West
ern reasonable notice in advance of any 
change in delivery of water, and that 
Reclamation shall make such inspec
tions and perform such maintenance 
and repair work at such times and in 
such manner as to cause the least in
convenience possible to Contractors 
and that Reclamation shall prosecute 
such work with diligence and, without 
unnecessary delay, resume delivery of 
water as scheduled. 

(d) Should a Contractor have con
cerns regarding power generation and 
related matters and request a meeting 
in writing, including a description of 
areas of concern, Reclamation shall 
convene such meeting within 10 days of 
receipt of such request and shall notify 
all Contractors and Western of the date 
and location of the meeting, and the 
areas of concern to be discussed. 

[51 FR 23962, July 1, 1986; 51 FR 24531, July 7, 
1986] 

§ 431.5 Cost data and fund require
ments. 

Reclamation shall submit annually 
on or before April 15 to Western and 
Contractors, cost data, including one 
year of actual costs for the last com
pleted fiscal year and estimated costs 
for the next 5 fiscal years, for oper
ation, maintenance, replacements, ad
ditions and betterments, non-Federal 
funds advanced for the uprating pro
gram by non-Federal purchasers, and 
interest on and amortization of the 
Federal investment. Such cost data 
shall identify major items. Upon 5 days 
prior written notice to Reclamation, 
any Contractor shall have the right, 
subject to applicable Federal laws and 
regulations, to review records used to 

prepare such cost data at Reclamation 
offices during regular business hours. 
Contractors shall have an opportunity 
to present written views within 30 days 
of the transmittal of the cost data. 
Reclamation responses to written 
views shall be provided within 60 days 
of transmittal of the cost data or 30 
days after a meeting with Contractors 
convened pursuant to § 431.4(d), which
ever is later. 

§ 431.6 Power generation estimates. 
Reclamation shall submit annually 

on or before April 15 to Western and 
Contractors, an estimated annual oper
ation schedule for the Hoover Power-
plant showing estimated power genera
tion and estimated maintenance out
ages for review, and shall provide an 
opportunity to present written views 
within 30 days of the transmittal of the 
schedule. Reclamation responses to 
written views shall be provided within 
60 days of the transmittal of the sched
ule or 30 days after a meeting with 
Contractors convened pursuant to 
§ 431.4(d), whichever is later. The esti
mated annual operation schedule of 
Hoover Powerplant shall be subject to 
necessary modifications, in accordance 
with § 431.4(c). Upon 5 days prior writ
ten notice to Reclamation, any Con
tractor shall have the right, subject to 
applicable Federal laws and regula
tions, to review records used to prepare 
such power generation estimates at 
Reclamation offices during regular 
business hours. 

§ 431.7 Administration and manage
ment of the Colorado River Dam 
Fund. 

Reclamation is responsible for the re
payment of the Project and the admin
istration of the Colorado River Dam 
Fund and the Lower Colorado River 
Basin Development Fund. 

(a) All receipts to the Project shall 
be deposited in the Fund along with 
electric service revenues deposited by 
Western and shall be available without 
further appropriation for: 

(1) Defraying the costs of operation 
(including purchase of supplemental 
energy to meet temporary deficiencies 
in firm energy which the Secretary of 
Energy is obligated by contract to sup
ply), maintenance, and replacements of 
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all Project facilities, including emer
gency replacements necessary to insure 
continuous operations; 

(2) Payment of annual interest on the 
unpaid investments in accordance with 
appropriate statutory authorities; 

(3) Repayment of capital investments 
including amounts readvanced from 
the Treasury; 

(4) Payments to the States of Arizona 
and Nevada as provided in section 2(c) 
of the Adjustment Act and section 
403(c)(2) of the Colorado River Basin 
Project Act; 

(5) Transfers to the Lower Colorado 
River Basin Development Fund and 
subsequent transfers to the Upper Colo
rado River Basin Fund, as provided in 
section 403(c)(2) of the Colorado River 
Basin Project Act and section 102(c) of 
the Hoover Power Plant Act, as reim
bursement for the monies expended 
heretofore from the Upper Colorado 
River Basin Fund to meet deficiencies 
in generation at Hoover Dam during 
the filling period of storage units of the 
Colorado River Storage Project in ac
cordance with the provisions of sec
tions 403(g) and 502 of the Colorado 
River Basin Project Act, such trans
fers, totalling $27,591,621.25, to be ef
fected by 17 annual payments of 
$1,532,868.00 beginning in 1988 and a 
final payment of $1,532,865.25 in 2005; 
and 

(6) Any other purposes authorized by 
existing and future Federal law. 

(b) Appropriations for the visitor fa
cilities program and any other pur
poses authorized by existing and future 
Federal law advanced or readvanced to 
the Fund shall be disbursed from the 
Fund for those purposes. 

(c) All funds advanced by non-Federal 
Contractors for the Uprating Program 
shall be deposited in the Fund, shall be 
available without further appropria
tion, and shall be disbursed from the 
Fund to accomplish the Uprating Pro
gram. 

(d) The Fund shall be administered 
and managed in accordance with appli
cable Federal laws and regulations, by 
the Secretary acting through the Com
missioner. 

[51 FR 23962, July 1, 1986; 51 FR 24531, July 7, 
1986] 

§ 431.8 Disputes. 
(a) All actions by Reclamation or the 

Secretary shall be binding unless and 
until reversed or modified in accord
ance with the provisions herein. 

(b) Any disputes or disagreements as 
to interpretation or performance of the 
provisions of these General Regula
tions under the responsibility of the 
Secretary shall first be presented to 
and decided by the Commissioner. The 
Commissioner shall be deemed to have 
denied the Contractor’s contention or 
claim if it is not acted upon within 60 
days of its having been presented. The 
decision of the Commissioner shall be 
subject to appeal to the Secretary by a 
notice of appeal accompanied by a 
statement of reasons filed with the 
Secretary within 30 days after such de
cision. The Secretary shall be deemed 
to have denied the appeal if it is not 
acted upon within 60 days of its having 
been presented. 

(c) The decision of the Secretary 
shall be final unless, within 30 days 
from the date of such decision, a writ
ten request for arbitration is received 
by the Secretary. The Secretary shall 
have 90 days from the date of receipt of 
a request for arbitration either to con
cur in or deny in writing the request 
for such arbitration. Failure by the 
Secretary to take any action within 
the 90 day period shall be deemed a de
nial of the request for arbitration. In 
the event of a denial of a request for 
arbitration, the decision of the Sec
retary shall become final. Upon a deci
sion becoming final, the disputing Con
tractor’s remedy lies with the appro
priate Federal court. Any claim that a 
final decision of the Secretary violates 
any right accorded the Contractor 
under the Project Act, the Adjustment 
Act, or title I of the Hoover Power 
Plant Act is barred unless suit assert
ing such claim is filed in a Federal 
court of competent jurisdiction within 
one year after final refusal by the Sec
retary to correct the action com
plained of, in accordance with section 
105(h) of the Hoover Power Plant Act. 

(d) When a timely request for arbitra
tion is received by the Secretary and 
the Secretary concurs in the request, 
the disputing Contractor and the Sec
retary shall, within 30 days of receipt 
of such notice of concurrence, each 
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name one arbitrator to the panel of ar
bitrators which will decide the dispute. 
All arbitrators shall be skilled and ex
perienced in the field pertaining to the 
dispute. In the event there is more 
than one disputing Contractor in addi
tion to the Secretary, the disputing 
Contractors shall collectively name 
one arbitrator to the panel of arbitra
tors. In the event of their failure col
lectively to name such arbitrator with
in 15 days after their first meeting, 
that arbitrator shall be named as pro
vided in the Commercial Arbitration 
Rules of the American Arbitration As
sociation. The two arbitrators thus se
lected shall name a third arbitrator 
within 30 days of their first meeting. In 
the event of their failure to so name 
such third arbitrator, that arbitrator 
shall be named as provided in the Com
mercial Arbitration Rules of the Amer
ican Arbitration Association. The third 
arbitrator shall act as chairperson of 
the panel. The arbitration shall be gov
erned by the Commercial Arbitration 
Rules of the American Arbitration As
sociation. The arbitration shall be lim

ited to the issue submitted. The panel 
of arbitrators shall render a final deci
sion in this dispute within 60 days after 
the date of the naming of the third ar
bitrator. A decision of any two of the 
three arbitrators named to the panel 
shall be final and binding on all parties 
involved in the dispute. 

§ 431.9 Future regulations. 

(a) Reclamation may from time to 
time promulgate additional or amend
atory regulations deemed necessary for 
the administration of the Project, in 
accordance with applicable law; Pro
vided, That no right under any contract 
made under the Hoover Power Plant 
Act shall be impaired or obligation 
thereunder be extended thereby. 

(b) Any modification, extension, or 
waiver of any provision of these Gen
eral Regulations granted for the ben
efit of any one or more Contractors 
shall not be denied to any other Con
tractor. 

PARTS 432–999 [RESERVED] 

693 






RECLAMATIO
Managing Water in theWest

Amended

NAVAJO
POWER MARKETING PLAN

~\.A _ ... ..!
~

U.S. Department of the Interior
Bureau of Reclamation

Appendix 48:  Amended Navajo Power Marketing Plan (2007)

A-589



22

AMENDEDAMENDED NANAVVAJOAJO POWERPOWER MARKETINGMARKETING PLANPLAN

I.I. PURPOSEPURPOSE ANDAND SCOPESCOPE

SectionSection 107107 ofof thethe HooverHoover PowerPower PlantPlant ActAct ofof 1984,1984, Pub.Pub. L.L. 98-381,98-381, requiresrequires thatthat aa
powerpower marketingmarketing planplan bebe developeddeveloped toto provideprovide forfor marketingmarketing andand ExchangingExchanging ofofNavajoNavajo
SurplusSurplus forfor thethe purposespurposes ofofoptimizingoptimizing thethe availabilityavailability ofof NavajoNavajo SurplusSurplus andand providingproviding
financialfinancial assistanceassistance inin thethe timelytimely constructionconstruction andand repaymentrepayment ofofconstructionconstruction costscosts ofof
authorizedauthorized featuresfeatures ofof thethe CentralCentral ArizonaArizona Project.Project. TheThe SecretarySecretary ofof thethe DepartmentDepartment ofof
thethe InteriorInterior adoptedadopted thethe originaloriginal NavajoNavajo PowerPower MarketingMarketing PlanPlan onon DecemberDecember 1,1, 19871987
(Original(Original Plan).Plan). TheThe RevisedRevised StipulationStipulation enteredentered inin thethe CentralCentral ArizonaArizona ProjectProject
repaymentrepayment litigation,litigation, CentralCentral ArizonaArizona WaterWater ConservationConservation DistrictDistrict v.v. UnitedUnited States,States, etet ai.,ai.,
No.No. CIVCIV 95-625-95-625-TUC-TUC-WDBWDB (EHC),(EHC), No.No. CIVCIV 95-1720-PHX-EHC95-1720-PHX-EHC (Consolidated(Consolidated Action)Action)
requires,requires, asas aa conditioncondition toto thethe effectivenesseffectiveness ofof thethe RevisedRevised Stipulation,Stipulation, thatthat thethe OriginalOriginal
PlanPlan bebe amended.amended. TheThe RevisedRevised StipulationStipulation requiresrequires thethe amendedamended NavajoNavajo PowerPower
MarketingMarketing PlanPlan provideprovide forfor thethe establishmentestablishment andand collectioncollection ofof ratesrates forfor thethe salesale oror
ExchangeExchange ofofNavajoNavajo SurplusSurplus thatthat optimizeoptimize thethe availabilityavailability andand useuse ofofrevenuesrevenues forfor thethe
LowerLower ColoradoColorado RiverRiver BasinBasin DevelopmentDevelopment FundFund whilewhile allowingallowing forfor anan appropriateappropriate
savingsaving forfor thethe contractor.contractor. SatisfyingSatisfying thethe requirementsrequirements ofof thethe RevisedRevised StipulationStipulation isis oneone ofof
thethe elementselements necessarynecessary forfor finalfinal judgmentjudgment toto bebe enteredentered inin thethe above-referencedabove-referenced litigation.litigation.
TheThe entryentry ofof finalfinal judgmentjudgment inin thatthat litigationlitigation permitspermits thethe SecretarySecretary ofof thethe DepartmentDepartment ofof
thethe InteriorInterior toto makemake aa requiredrequired findingfinding underunder thethe termsterms ofof thethe ArizonaArizona WaterWater SettlementsSettlements
ActAct ofof2004,2004, Pub.Pub. L.L. 108-451.108-451.

A.A. ThisThis AmendedAmended NavajoNavajo PowerPower MarketingMarketing PlanPlan hereinafterhereinafter calledcalled "Plan""Plan" shallshall bebe
applicableapplicable toto allall newnew oror amendedamended contractscontracts forfor NavajoNavajo SurplusSurplus enteredentered intointo afterafter
thisthis PlanPlan isis adopted.adopted. TheThe OriginalOriginal PlanPlan shallshall remainremain inin effecteffect forfor allall NavajoNavajo
SurplusSurplus contractscontracts enteredentered intointo beforebefore thethe adoptionadoption ofof thisthis PlanPlan andand shallshall continuecontinue
untiluntil suchsuch contractscontracts terminateterminate oror areare amendedamended inin accordanceaccordance withwith thisthis Plan.Plan.

B.B. ThisThis PlanPlan recognizesrecognizes thethe obligationobligation ofof thethe UnitedUnited StatesStates toto useuse itsits entitlemententitlement toto
electricalelectrical capacitycapacity andand energyenergy fromfrom NavajoNavajo toto provideprovide necessarynecessary powerpower forfor thethe
pumpingpumping requirementsrequirements ofof thethe CentralCentral ArizonaArizona ProjectProject andand anyany suchsuch needsneeds forfor
desaltingdesalting andand protectiveprotective pumpingpumping facilitiesfacilities asas maymay bebe requiredrequired underunder sectionsection
110101 (b)(2)(B)(b)(2)(B) ofof thethe ColoradoColorado RiverRiver BasinBasin SalinitySalinity ControlControl ActAct ofof 1974,1974, Pub.Pub. L.L.
93-320,93-320, asas amended.amended.

C.C. ThisThis PlanPlan providesprovides thatthat Western,Western, workingworking closelyclosely withwith ReclamationReclamation andand CAWCD,CAWCD,
willwill bebe thethe marketingmarketing entityentity responsibleresponsible forfor thethe salesale andand ExchangeExchange ofofNavajoNavajo
SurplusSurplus inin accordanceaccordance withwith applicableapplicable FederalFederal law,law, regulationsregulations andand thethe RevisedRevised
Stipulation.Stipulation. WesternWestern shallshall marketmarket NavajoNavajo SurplusSurplus directlydirectly to,to, withwith oror throughthrough thethe
ArizonaArizona PowerPower AuthorityAuthority and/orand/or otherother entitiesentities havinghaving thethe statusstatus ofofpreferencepreference
entitiesentities underunder thethe ReclamationReclamation ProjectProject ActAct ofof 1939.1939. WesternWestern maymay utilizeutilize
Exchange,Exchange, banking,banking, purchasepurchase oror salessales agreements,agreements, oror integrationintegration withwith otherother
resourcesresources toto fulfillfulfill anyany purposepurpose ofthisofthis Plan.Plan.
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D.D. ThisThis PlanPlan setssets parametersparameters forfor thethe establishmentestablishment ofofRates,Rates, notnot toto exceedexceed levelslevels thatthat
allowallow forfor anan appropriateappropriate savingsaving forfor thethe contractor,contractor, thatthat willwill optimizeoptimize thethe
availabilityavailability andand useuse ofof revenuesrevenues fromfrom thethe salesale andand ExchangeExchange ofofNavajoNavajo SurplusSurplus toto
provideprovide financialfinancial assistanceassistance forfor paymentpayment ofof thethe operationoperation andand maintenancemaintenance
expensesexpenses associatedassociated withwith NavajoNavajo SurplusSurplus andand forfor thethe purposespurposes setset forthforth inin 4343
U.S.c.U.S.c. 1543(f),1543(f), asas amendedamended byby thethe ArizonaArizona WaterWater SettlementsSettlements ActAct ofof2004,2004, Pub.Pub.
L.L. 108-451.108-451.

E.E. ThisThis PlanPlan satisfiessatisfies thethe obligationobligation ofof thethe UnitedUnited StatesStates inin accordanceaccordance withwith thethe
RevisedRevised Stipulation,Stipulation, toto amendamend thethe OriginalOriginal PlanPlan "to"to provideprovide forfor thethe establishmentestablishment
andand collectioncollection ofof ratesrates forfor thethe salesale oror exchangeexchange ofofNavajoNavajo SurplusSurplus PowerPower afterafter
SeptemberSeptember 30,2011."30,2011."

F.F. ThisThis PlanPlan specifiesspecifies thatthat forfor soso longlong asas NavajoNavajo operatesoperates andand therethere isis NavajoNavajo
Surplus,Surplus, WesternWestern shallshall continuecontinue toto marketmarket NavajoNavajo SurplusSurplus underunder thisthis PlanPlan withwith
suchsuch amendmentsamendments oror revisionsrevisions asas maymay bebe adoptedadopted byby thethe SecretarySecretary ofof thethe
DepartmentDepartment oftheofthe Interior,Interior, afterafter consultationconsultation withwith thethe SecretarySecretary ofofEnergy,Energy,
CAWCD,CAWCD, andand thethe GovernorGovernor ofofArizonaArizona andand asas providedprovided byby law,law, includingincluding thethe
authoritiesauthorities setset forthforth inin sectionsection II.II.

II.II. AUTHORITIESAUTHORITIES

TheThe authoritiesauthorities underunder whichwhich thisthis PlanPlan isis developeddeveloped are:are:

A.A. FederalFederal ReclamationReclamation lawslaws (43(43 U.S.C.U.S.C. 372372 etet seq.,seq., andand allall ActsActs amendatoryamendatory thereofthereof
oror supplementarysupplementary thereto);thereto); inin particular,particular, thethe ColoradoColorado RiverRiver BasinBasin ProjectProject ActAct ofof
1968,1968, Pub.Pub. L.L. 90-537,90-537, asas amended,amended, thethe ColoradoColorado RiverRiver BasinBasin SalinitySalinity ControlControl ActAct
ofof 1974,1974, Pub.Pub. L.L. 93-320,93-320, asas amended,amended, thethe HooverHoover PowerPower PlantPlant ActAct ofof 1984,1984, Pub.Pub.
L.L. 98-381,98-381, andand thethe ArizonaArizona WaterWater SettlementsSettlements ActAct of2004,of2004, Pub.Pub. L.L. 108-451.108-451.

B.B. Rules,Rules, regulations,regulations, andand agencyagency agreementsagreements ofofWesternWestern andand ReclamationReclamation issuedissued oror
mademade pursuantpursuant toto applicableapplicable law.law.

III.III. DEFINITIONSDEFINITIONS

TheThe followingfollowing termsterms whereverwherever usedused hereinherein shallshall havehave thethe followingfollowing meanings:meanings:

A.A. "Boulder"Boulder CityCity MarketingMarketing Area"Area" shallshall meanmean thethe marketingmarketing areaarea defineddefined inin thethe 19841984
ConformedConformed CriteriaCriteria publishedpublished inin thethe FederalFederal RegisterRegister (49(49 FRFR 50585)50585) onon
DecemberDecember 28,28, 1984.1984.

B.B. "Central"Central ArizonaArizona Project"Project" oror "CAP""CAP" shallshall meanmean thethe ReclamationReclamation multipurposemultipurpose
waterwater resourceresource developmentdevelopment andand managementmanagement projectproject inin ArizonaArizona authorizedauthorized byby
thethe ColoradoColorado RiverRiver BasinBasin ProjectProject ActAct ofof 1968,1968, Pub.Pub. L.L. 90-537,90-537, asas amendedamended (43(43
U.S.C.U.S.C. 15011501 et.et. seq.).seq.).

C.C. "CA"CAWCD"WCD" shallshall meanmean thethe CentralCentral ArizonaArizona WaterWater ConservationConservation District.District.
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D.D. "Conformed"Conformed Criteria"Criteria" shallshall meanmean thethe ConformedConformed GeneralGeneral ConsolidatedConsolidated PowerPower
MarketingMarketing CriteriaCriteria oror RegulationsRegulations forfor BoulderBoulder CityCity AreaArea ProjectsProjects publishedpublished inin thethe
FederalFederal RegisterRegister (49(49 FRFR 50582)50582) onon DecemberDecember 28,28, 1984.1984.

E.E. "Development"Development Fund"Fund" shallshall meanmean thethe LowerLower ColoradoColorado RiverRiver BasinBasin DevelopmentDevelopment
FundFund establishedestablished underunder sectionsection 403403 ofof thethe ColoradoColorado RiverRiver BasinBasin ProjectProject ActAct ofof
1968,1968, Pub.Pub. L.L. 90-537,90-537, asas amended.amended.

F.F. "Exchange""Exchange" shallshall meanmean anyany arrangementsarrangements providingproviding forfor deliverydelivery ofof capacitycapacity andand
energyenergy toto WesternWestern andand returnreturn ofof capacitycapacity andand energyenergy byby WesternWestern fromfrom NavajoNavajo
withinwithin aa oneone yearyear period.period.

G.G. "Navajo""Navajo" shallshall meanmean thethe NavajoNavajo GeneratingGenerating Station,Station, thethe thermalthermal generatinggenerating powerpower
plantplant locatedlocated nearnear Page,Page, Arizona,Arizona, andand associatedassociated transmissiontransmission facilities.facilities.

H.H. "Navajo"Navajo Entitlement"Entitlement" shallshall meanmean thethe UnitedUnited StatesStates entitlemententitlement of24.3of24.3 percentpercent ofof
thethe generationgeneration fromfrom Navajo.Navajo.

I.I. "Navajo"Navajo Surplus"Surplus" shallshall meanmean capacitycapacity andand energyenergy associatedassociated withwith thethe NavajoNavajo
EntitlementEntitlement whichwhich isis inin excessexcess ofof thethe pumpingpumping requirementsrequirements ofof thethe CentralCentral
ArizonaArizona ProjectProject andand anyany suchsuch needsneeds forfor desaltingdesalting andand protectiveprotective pumpingpumping
facilitiesfacilities asas maymay bebe requiredrequired underunder sectionsection 1101(b)(2)(B)01(b)(2)(B) ofof thethe ColoradoColorado RiverRiver
BasinBasin SalinitySalinity ControlControl ActAct ofof 1974,1974, Pub.Pub. L.L. 93-320,93-320, asas amended.amended.

1.1. "New"New WaddellWaddell Dam"Dam" oror "New"New WaddellWaddell Reservoir"Reservoir" shallshall meanmean thethe regulatoryregulatory
storagestorage facilitiesfacilities constructedconstructed onon thethe AguaAgua FriaFria RiverRiver asas aa featurefeature ofof thethe CAP.CAP.

K.K. "Original"Original Plan"Plan" shallshall meanmean thethe originaloriginal NavajoNavajo PowerPower MarketingMarketing PlanPlan adoptedadopted onon
DecemberDecember 1,1, 1987.1987.

L.L. "Plan""Plan" shallshall meanmean thisthis AmendedAmended NavajoNavajo PowerPower MarketingMarketing Plan.Plan.

M.M. "Rate(s)""Rate(s)" shallshall meanmean thethe price(s)price(s) establishedestablished byby aa marketingmarketing processprocess forfor variousvarious
NavajoNavajo SurplusSurplus capacitycapacity oror energyenergy productsproducts marketedmarketed underunder thisthis PlanPlan toto optimizeoptimize
thethe availabilityavailability andand useuse ofof revenuesrevenues forfor thethe DevelopmentDevelopment Fund.Fund.

N.N. "Reclamation""Reclamation" shallshall meanmean thethe BureauBureau ofof Reclamation,Reclamation, UnitedUnited StatesStates DepartmentDepartment
ofof thethe Interior.Interior.

O.O. "Revised"Revised Stipulation"Stipulation" shallshall meanmean thethe RevisedRevised StipulationStipulation RegardingRegarding aa StayStay ofof
Litigation,Litigation, ResolutionResolution oflssuesoflssues DuringDuring thethe StayStay andand forfor UltimateUltimate JudgmentJudgment UponUpon
thethe SatisfactionSatisfaction ofof Conditions,Conditions, filedfiled withwith thethe UnitedUnited StatesStates DistrictDistrict CourtCourt forfor thethe
DistrictDistrict ofof ArizonaArizona inin CentralCentral ArizonaArizona WaterWater ConservationConservation DistrictDistrict v.v. UnitedUnited
States,States, etet al.,al., No.No. CIYCIY 95-625-TUC-WDB95-625-TUC-WDB (EHC),(EHC), No.No. CIYCIY 95-1720-PHX-EHC95-1720-PHX-EHC
(Consolidated(Consolidated Action),Action), andand thatthat court'scourt's orderorder dateddated AprilApril 28,28, 2003,2003, andand anyany
amendmentsamendments oror revisionsrevisions thereto.thereto.
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P.P. "Western""Western" shallshall meanmean thethe WesternWestern AreaArea PowerPower Administration,Administration, UnitedUnited StatesStates
DepartmentDepartment ofof Energy.Energy.

IV.IV. POWERPOWER TOTO BEBE MARKETEDMARKETED

A.A. Reclamation,Reclamation, inin consultationconsultation withwith CACAWCD,WCD, shallshall annuallyannually oror moremore frequently,frequently, asas
appropriate,appropriate, determinedetermine thethe NavajoNavajo SurplusSurplus availableavailable forfor salesale andand ExchangeExchange byby
Western,Western, andand thethe periodperiod forfor whichwhich itit willwill bebe availableavailable forfor salesale andand Exchange,Exchange,
takingtaking intointo considerationconsideration amongamong otherother factors,factors, thethe following:following:

1.1. ExistingExisting contractualcontractual commitmentscommitments toto deliverdeliver NavajoNavajo Surplus,Surplus, includingincluding
newnew contractscontracts enteredentered intointo underunder thethe firstfirst opportun.ityopportun.ity provisionsprovisions ofof sectionsection
IV.G.IV.G. ofof thethe OriginalOriginal Plan.Plan.

2.2. CAPCAP estimatedestimated pumpingpumping energyenergy requirementsrequirements inin excessexcess ofof capacitycapacity andand
energyenergy suppliedsupplied toto CACAWCDWCD fromfrom HooverHoover DamDam oror NewNew WaddellWaddell Dam,Dam,
basedbased onon projectedprojected CAPCAP waterwater deliveriesdeliveries forfor thatthat yearyear andand successivesuccessive
years.years.

3.3. EstimatedEstimated capacitycapacity andand energyenergy needsneeds ofof thethe UnitedUnited StatesStates forfor desalting'desalting' andand
protectiveprotective pumpingpumping facilities,facilities, asas maymay bebe requiredrequired underunder sectionsection
101(b101(b)(2)(B))(2)(B) ofof thethe ColoradoColorado RiverRiver BasinBasin SalinitySalinity ControlControl ActAct ofof 1974,1974,
Pub.Pub. L.L. 93-320,93-320, asas amended.amended.

4.4. ProjectedProjected NavajoNavajo generation.generation.

B.B. AnyAny NavajoNavajo SurplusSurplus notnot soldsold oror ExchangedExchanged inin accordanceaccordance withwith paragraphparagraph AA ofof
thisthis sectionsection may,may, asas determineddetermined byby Western,Western, inin cooperationcooperation withwith CAWCDCAWCD andand
Reclam~tion,Reclam~tion, bebe soldsold underunder appropriateappropriate long-tennlong-tenn oror short-termshort-term arrangements.arrangements.

V.V. OPTIMIZATIONOPTIMIZATION

A.A. ToTo optimizeoptimize thethe availabilityavailability ofofNavajoNavajo Surplus,Surplus, CACAWCDWCD shallshall utilize,utilize, forfor CAPCAP
pumpingpumping requirements,requirements, HooverHoover capacitycapacity andand energyenergy scheduledscheduled fromfrom HooverHoover DamDam
inin accordanceaccordance withwith thethe termsterms andand conditionsconditions ofof CACAWCD'WCD' ss contractcontract withwith thethe
ArizonaArizona PowerPower AuthorityAuthority toto pennitpennit additionaladditional NavajoNavajo capacitycapacity andand energyenergy toto bebe
soldsold oror ExchangedExchanged byby WesternWestern asas NavajoNavajo Surplus.Surplus.

B.B. ToTo optimizeoptimize thethe availabilityavailability andand useuse ofof revenuesrevenues fromfrom thethe salesale andand ExchangeExchange ofof
NavajoNavajo Surplus:Surplus:

1.1. CACAWCDWCD willwill useuse seasonalseasonal andand dailydaily powerpower management.management. Specifically,Specifically,
CACAWCDWCD willwill divertdivert maximummaximum amountsamounts ofofwaterwater fromfrom thethe ColoradoColorado RiverRiver
inin thethe winterwinter seasonseason forfor storagestorage inin thethe NewNew WaddellWaddell Reservoir,Reservoir, andand thenthen
serveserve CAPCAP waterwater demandsdemands inin thethe summersummer seasonseason fromfrom waterwater previouslypreviously
placedplaced inin storage.storage. OnOn aa dailydaily basis,basis, CACAWCDWCD toto thethe extentextent possiblepossible willwill
pumppump off-peakoff-peak toto optimizeoptimize thethe on-peakon-peak availabilityavailability ofofNavajoNavajo Surplus.Surplus.
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2.2. Western,Western, inin consultationconsultation withwith ReclamationReclamation andand CAWCD,CAWCD, shallshall developdevelop
capacitycapacity andand energyenergy productsproducts fromfrom thethe NavajoNavajo SurplusSurplus determineddetermined toto bebe
availableavailable underunder sectionsection IV.AIV.A forfor salesale oror Exchange,Exchange, takingtaking intointo accountaccount
marketmarket pricesprices forfor standardstandard capacitycapacity andand energyenergy products.products.

VI.VI. ELIGffiILITYELIGffiILITY

A.A. WesternWestern shallshall offeroffer NavajoNavajo SurplusSurplus forfor salesale inin thethe followingfollowing orderorder ofofpriority,priority, inin
accordanceaccordance withwith partpart IV,IV, sectionsection AA ofof thethe ConformedConformed Criteria:Criteria:

1.1. PreferencePreference entitiesentities withinwithin Arizona.Arizona.
2.2. PreferencePreference entitiesentities withinwithin thethe BoulderBoulder CityCity MarketingMarketing Area.Area.
3.3. PreferencePreference entitiesentities inin adjac.entadjac.ent FederalFederal marketingmarketing areas.areas.
4.4. Non-preferenceNon-preference entitiesentities inin thethe BoulderBoulder CityCity MarketingMarketing Area.Area.

B.B. InIn thethe eventevent aa biddingbidding oror requestrequest forfor proposalproposal processprocess isis utilized,utilized, afterafter thethe bidsbids oror
proposalsproposals areare receivedreceived thethe biddingbidding entitiesentities willwill bebe givengiven firstfirst opportunity,opportunity, inin orderorder
ofof priority,priority, toto purchasepurchase atat aa priceprice whichwhich isis basedbased onon thethe highesthighest offer.offer.

C.C. InIn thethe eventevent thatthat aa potentialpotential contractorcontractor failsfails toto placeplace NavajoNavajo SurplusSurplus capacitycapacity andand
energyenergy underunder contractcontract withinwithin aa reasonablereasonable period,period, asas specifiedspecified byby WesternWestern andand inin
accordanceaccordance withwith thethe termsterms andand conditionsconditions offeredoffered byby Western,Western, thethe amountsamounts ofof
capacitycapacity andand energyenergy notnot placedplaced underunder contractcontract willwill bebe reofferedreoffered inin accordanceaccordance
withwith thethe orderorder ofofprioritypriority specifiedspecified inin paragraphparagraph AA ofof thisthis section.section.

D.D. ArizonaArizona entities,entities, regardlessregardless ofof preferencepreference status,status, shallshall havehave firstfirst opportunityopportunity forfor
electricalelectrical capacitycapacity andand energyenergy ExchangeExchange rightsrights asas necessarynecessary toto implementimplement thisthis
Plan.Plan. Western,Western, inin consultationconsultation withwith CACAWCDWCD andand Reclamation,Reclamation, maymay determinedetermine
thatthat anyany capacitycapacity andand energyenergy notnot subscribedsubscribed toto byby ArizonaArizona entitiesentities forfor ExchangeExchange
maymay bebe offeredoffered forfor salesale inin thethe orderorder ofofprioritypriority statedstated inin paragraphparagraph AA ofof thisthis
sectionsection oror maymay bebe offeredoffered toto non-Arizonanon-Arizona entitiesentities forfor Exchange.Exchange.

VII.VII. CONTRACTCONTRACT PROVISIONSPROVISIONS

A.A. Western,Western, afterafter consultationconsultation withwith ReclamationReclamation andand CACAWCD,WCD, shallshall enterenter intointo allall
powerpower salessales andand ExchangeExchange contractscontracts necessarynecessary toto carrycarry outout thethe provisionsprovisions ofof thisthis
PlanPlan inin sellingselling andand exchangingexchanging NavajoNavajo Surplus.Surplus. NavajoNavajo SurplusSurplus shallshall bebe
marketed,marketed, andand ExchangeExchange rightsrights granted,granted, byby WesternWestern onon behalfbehalf ofof thethe SecretarySecretary ofof
thethe DepartmentDepartment ofof thethe Interior,Interior, underunder contractscontracts consistentconsistent withwith thisthis PlanPlan andand thethe
ConformedConformed Criteria.Criteria.

B.B. ContractsContracts forfor thethe salesale oror ExchangeExchange ofofNavajoNavajo SurplusSurplus shallshall specifyspecify aa deliverydelivery
pointpoint onon thethe NavajoNavajo oror CAPCAP transmissiontransmission systemssystems asas maymay bebe available.available. IfIf thethe
contractorcontractor cannotcannot taketake deliverydelivery ofofNavajoNavajo SurplusSurplus intointo itsits ownown systemsystem atat thesethese
deliverydelivery points,points, transmissiontransmission serviceservice arrangementsarrangements toto otherother deliverydelivery pointspoints willwill bebe
thethe obligationobligation ofof thethe contractor.contractor.
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C.C. CACAWCDWCD maymay bebe aa partyparty toto contractscontracts forfor thethe salesale oror ExchangeExchange ofofNavajoNavajo SurplusSurplus
forfor thethe limitedlimited purposespurposes ofof (i)(i) concurringconcurring thatthat thethe contractscontracts optimizeoptimize thethe financialfinancial
assistanceassistance availableavailable forfor thethe purposespurposes setset forthforth inin 4343 U.S.C.U.S.C. 1543(f),1543(f), asas amendedamended
byby thethe ArizonaArizona WaterWater SettlementsSettlements ActAct of2004,of2004, Pub.Pub. L.L. 108-451,108-451, andand (ii)(ii)
affirmingaffirming anyany rightsrights andand obligationsobligations ofofCAWCAWCDCD underunder thethe contracts.contracts.

D.D. WesternWestern andand thethe contractorcontractor shallshall agreeagree uponupon writtenwritten meteringmetering andand schedulingscheduling
instructionsinstructions priorprior toto anyany deliveriesdeliveries underunder thisthis Plan.Plan. TheThe meteringmetering andand schedulingscheduling
instructionsinstructions shallshall provideprovide thethe operatingoperating andand accountingaccounting proceduresprocedures forfor suchsuch
deliveries.deliveries. MeteringMetering andand schedulingscheduling instructionsinstructions areare intendedintended toto implementimplement termsterms
ofof thethe contract,contract, notnot toto modifymodify oror amendamend it,it, andand thereforetherefore areare subordinatesubordinate toto thethe
contract.contract. WesternWestern andand thethe contractorcontractor maymay modifymodify thesethese instructions,instructions, asas necessary,necessary,
toto reflectreflect changingchanging powerpower systemsystem conditions.conditions. InIn thethe eventevent thethe contractorcontractor failsfails oror
refusesrefuses toto executeexecute thethe initialinitial meteringmetering andand schedulingscheduling instructionsinstructions oror anyany revisedrevised
instructionsinstructions WesternWestern determinesdetermines toto bebe necessary,necessary, WesternWestern shallshall developdevelop andand
implementimplement temporarytemporary instructionsinstructions untiluntil acceptableacceptable instructionsinstructions havehave beenbeen
developeddeveloped andand executedexecuted byby WesternWestern andand thethe contractor.contractor.

VIII.VIII. RATE-SETTINGRATE-SETTING

A.A. RatesRates forfor NavajoNavajo SurplusSurplus developeddeveloped pursuantpursuant toto sectionsection N.AN.A shallshall bebe establishedestablished
annuallyannually byby ReclamationReclamation andand Western,Western, inin consultationconsultation withwith CACAWCD,WCD, throughthrough aa
competitivecompetitive processprocess thatthat optimizesoptimizes thethe availabilityavailability andand useuse ofof revenuesrevenues forfor thethe
DevelopmentDevelopment FundFund withwith prioritypriority toto entitiesentities inin accordanceaccordance withwith sectionsection VI.A.VI.A. andand
thatthat allowsallows forfor anan appropriateappropriate savingsaving forfor thethe contractor,contractor, takingtaking intointo consideration,consideration,
amongamong otherother factors,factors, pricesprices forfor comparablecomparable capacitycapacity andand energyenergy products.products.

B.B. RatesRates forfor NavajoNavajo SurplusSurplus developeddeveloped underunder sectionsection N.BN.B oror marketedmarketed underunder thethe
firstfirst opportunityopportunity provisionprovision ofof thethe OriginalOriginal PlanPlan shallshall bebe establishedestablished inin thethe
contractscontracts forfor salesale ofof suchsuch NavajoNavajo Surplus,Surplus, takingtaking intointo consideration,consideration, amongamong otherother
factors,factors, pricesprices forfor comparablecomparable capacitycapacity andand energyenergy products,products, andand allowingallowing forfor anan
appropriateappropriate savingsaving forfor thethe contractor.contractor.

C.C. RatesRates developeddeveloped annuallyannually pursuantpursuant toto thisthis PlanPlan shallshall notnot bebe applicableapplicable toto prepre
existingexisting contractscontracts unlessunless providedprovided forfor inin suchsuch contracts.contracts.

·D.·D. BecauseBecause ofof thethe HooverHoover PowerPower PlantPlant ActAct ofof 1984's,1984's, Pub.Pub. L.L. 98-381,98-381, requirementsrequirements
forfor noncost-basednoncost-based rates,rates, thethe RatesRates establishedestablished pursuantpursuant toto thisthis PlanPlan areare notnot suitablesuitable
toto thethe requiredrequired reviewreview ofofWestern'sWestern's ratesrates byby thethe FederalFederal EnergyEnergy RegulatoryRegulatory
Commission.Commission. AllAll RatesRates promulgatedpromulgated byby thethe AdministratorAdministrator ofof WesternWestern underunder thisthis
PlanPlan shallshall bebe aa finalfinal actact ofof thethe SecretarySecretary ofof EnergyEnergy andand shallshall bebe subjectsubject toto reviewreview
pursuantpursuant toto thethe judicialjudicial reviewreview providedprovided byby thethe AdministrativeAdministrative ProcedureProcedure ActAct (5(5
U.S.C.U.S.C. 553,553, etet seq.).seq.).
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IX.IX. REVENUEREVENUE COLLECTIONCOLLECTION ANDAND DISTRffiUTIONDISTRffiUTION

WesternWestern shallshall depositdeposit allall revenuerevenue collectedcollected fromfrom thethe marketingmarketing ofofNavajoNavajo SurplusSurplus underunder
thisthis PlanPlan intointo thethe DevelopmentDevelopment Fund,Fund, wherewhere itit willwill bebe used:used:

A.A. First,First, toto paypay allall costscosts ofof operationoperation andand maintenancemaintenance determineddetermined toto bebe associatedassociated
withwith thethe salesale andand ExchangeExchange ofof NavajoNavajo Surplus,Surplus, includingincluding actualactual costscosts forfor servicesservices
performedperformed byby ReclamationReclamation andand WesternWestern underunder thisthis PlanPlan includingincluding appropriateappropriate
administrativeadministrative expensesexpenses ofofReclamationReclamation andand Western.Western.

B.B. Second,Second, forfor thethe purposespurposes setset forthforth inin 4343 U.S.C.U.S.C. 1543(f),1543(f), asas amendedamended byby thethe
ArizonaArizona WaterWater SettlementsSettlements ActAct of2004,of 2004, Pub.Pub. L.L. 108-451,108-451, includingincluding creditingcrediting
fundsfunds againstagainst thethe annualannual CAWCDCAWCD repaymentrepayment obligationobligation andand fundingfunding specificspecific
IndianIndian water-relatedwater-related activities.activities.

X.X. EFFECTIVEEFFECTIVE DATEDATE

ThisThis PlanPlan willwill becomebecome effectiveeffective 3030 daysdays afterafter publicationpublication inin thethe FederalFederal RegisterRegister
followingfollowing adoptionadoption byby thethe SecretarySecretary ofof thethe DepartmentDepartment ofof thethe Interior.Interior.

XI.XI. CONSULTATIONCONSULTATION

ThisThis PlanPlan isis deemeddeemed mostmost acceptableacceptable inin accordanceaccordance withwith sectionsection 107(c)107(c) ofof thethe HooverHoover
PowerPower PlantPlant ActAct ofof 1984,1984, Pub.Pub. L.L. 98-381,98-381, afterafter consultationconsultation withwith WesternWestern (Secretary(Secretary ofof
Energy),Energy), thethe GovernorGovernor ofof Arizona,Arizona, andand CACAWCD.WCD.

Adopted:Adopted:

Robert
~~~ur2J~~

Robert W.W. JohnsonJohnson C? ~~ DateDate
CommissionerCommissioner
BureauBureau ofofReclamationReclamation
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