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INC, Trout Unlimited, The Wilderness
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R. Keith HIGGINSON, Commissioner, Bu-
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ENVIRONMENTAL DEFENSE
FUND, INC., ot al
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E. Kelth HIGGINSON, Commissioner, Bu-
reas of Reclamation, U1, 5. Department
of the Interisr, et al.

and

State of Arizons, State of Nevada, State
of Wyoming, und State of Colorado
(Intervenar-Defendants), Appellants.

Mos, 50=1123, B0-1242 and RO-1255,
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Decided May 15, 1981
Disenting Opinion June 30, 198],

Environmental groupa brought sction
secking declarntory and injunctive relief to
compel Department of Interior to prepare
basin-wide or comprehensive environmental
impact statement covering proposed federsl
waler projects in Colerado River Basin
The District Court for the District of Co-
lumbia, Thomas A, Flannery, J. grinled
summary judgment, holding that the de-
fendant could delay preparation of & com.
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prehersive  environmentol impaet  state-
meni, and cross appeals were taken, The
Courl of Appeals, Horry T, Edwards, Cir-
cuit Judge, koeld thet absent trial record
dewling with apecifies of defendant’s rew
policy to prepar: site-specific envirosmental
impacl  sintements  for  propessd  water
projects and nol basinewide environmental
impact statement, Court of Appeals was in
no pesition Lo determine whether plaintiffs
had met their burden of showing that de-
fendant’s new policy was arbitrary, capris
cious, or contrary to law, and thercfore
remand was required,

Vocated and remanded,

MacKinnon, Circuit Judge, filed dis-
senting opinion.

1. Health and Environment ==25.10(3)

Il sgency bas adopted a region-wide
plan that can be characterized as a major
federal actipn, Mational Environmental Pol-
iy Act requires agency 1o prepare environ-
menlal impact statement covering antire
“region.”  National Environmental Poliey
Act of 1969, § 102, 42 US.CA, § 4832

2. Health and Environment #=25 15{6)

Agency’s decision on scope of environ-
mental impuet statement to be prepared,
bases] upon faetual determinations with me
spect to whether & repional plan exists and
sioe of region affected by proposed plan, is
subject Lo judicial review under arbitrary
ard capricious standard. National Environ.
mental Policy Act of 1968, § 102 42
DECA & 4332

1. Health and Environment $=2515(6)

Deparimest af Interiors oltimsate des-
gion Lo prepare site-specific environmental
impact statements and not basin-wide snvi-
ronmental impact statements for proposed
federal water projecta in Calorado River
Basin was subject to review under the arbi.
trary and capricious standard, National
Environmgntal Policy Act of 1969,
§ 102, 42 US.CA. § 4352 6 US.CA § 706
(ZKA)
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Clue as 858 F.3d 1344 (NBEN)

4. Federal Courts +=542

Abaeni tria] record dealing with spacif-
ics of Department of Interior's new policy
to prepare site-apecific eavironmental m-
pact statements and not basin-wide enwi-
ronmental impact statement for proposed
federal water projects in Colorade River
Basin, Court of Appeals was in no position
to determine whether enviFronmental groups
had met their burdes of showing that De-
pariment's new policy wis arbitrary, capri-
ciops or conirary 10 law and therciore re-
mand was required.  National Environmen-
tal Policy Act of 1953, & 102, 42 US.CA §
4332, 5 UB.CA, § TOHENA)L

G. Health and Envirenment 4= 25,15(6)

Whether aynergistic and cumulative ef-
feel of proposed federal water projocis in
Colorade River Basin would l= properly
evaluated in site-specific environmental im-
pact statements would be left to discretion
of Lepartment of Interior, subject to arbi-
teary and capricious scope of eview., Na-
tional Environmental Policy Act of 1965,
BE 2004, 42 U.5.C.A 5§ 48214363,

Appeals from the United States District
Court for the District of Celombia (D.C.
Civil Action Mo, TB-1186)

Paula . Phillips, Denver, Colo., with
whom George W. Prng, Denver, Calo., and
William A, Butler, Washington, D, C., wero
on the brief, for appellants in Mo, 80-1123
and erosafappelloes in Mos, B0-1242 and 30—
155,

William Cohen, Atty, Depl. of Interior,
Waushington, D. €., for Federal appellees.

1. The pluingiffs aoppght an environmental im-
paci siatensent (EIS) pursuant to the MNational
Ermviranmental Policy Act of 1989 (NEPA), 42
U.5.C 5% 43214360 (150 & Sepp. I 15TH).
Section  102ZWCY of the Aok 42 US.C.
§ AJTTWC) (1976), provides thal

ol sgencies of the Federsl Govermment
shall—

{C] include in every recommesdalion or re
porl on proposals for legislation and ofber
mkjor Federal actions significantly affeciing
the quality of dbe haman envisonmend, & de-
tadled stalement by the responsibie official
oa—

Sanford Sagalkin, Deputy Asai, Atty. Gen,
Bobert L. Klarquist and Jeshua 1. Bchwarts,
Attys., Depl. of Justice, Washington, 0. C.,
were on the brief, for Federal appellees,

Jerome Muys, Denver, Colo,, with wham
Jack T Palma, [1, Dennis M. Monlgomery,
Denwver, Cala, ard James V. Lavelle [or
States of Arizona, of al, appellecs n Nos
B0-1123 and 80-1242 and cross/appellanis
im Mo, B0-1255,

Gorry  Levenberg, Washington, D .,
with whom E. Keith Guihrie and Jeffrey 5
Christie, Washington, [ G, were on the
besef, for Utah Power & Light Company,
appellee in MNos, B0-1123 and 80-1256 and
crosaSappellant in Moo S0- 1242,

Before MacKINNOMN, MIKVA and ED-
WARDE, Circuit Judgea,

Opinion for the Court filed by Cirewit
Judge HARRY T. EDWARDS.

Diasenting opinion filed by Cireuil Judge
MacEINNOM.

HARRY T. EDWARDS, Cireuit Judge:

Before this court are cross-appeals from &
summary judgment of the [hstrct Court
hodding that the defendant, the Deparimint
of the Interior, may delay preparation of &
comprehensive environmental impact state-
ment {CEIZ) ' eovering all propased federal
witler projects in the Colorads River Basin
Environmental-Defense Fundlac_v. Hi

 ginson, [1980] 14 Env.Rep.Cns. (BNA)
S ADD.C Jan. 3, 1980),  The plaintiiz, the
al Dofense Fund (EDF) and

1] the emvvironmental impacl of the paoped

nctiom,

i) any sdverse enviromnmental effects which

canncd Be avslded should the proposal be

implemented,

(lily alternatives to the proposed sction,

{iv} the reintionship between the local short-

. term upes of man's environmen and ihe

mpinlenancs and erhancermint of leng-tirm

praductivity, aod

v} any irreversible and irretrievable commit-
& ments of resources which would be involwved

in the propossd action should It be imple

TeeenCadl
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two other environmental groups? sought
declaratory and injunctive relief sompelling
the Department of the Tnterior to prepare &
basin-wide or comprebensive EIS, and on-
jeining construction of federal  water
projects in the basin pending completion of
that stody, Because congressional acthon
foreclased the possibility of an injunction
halting construction of the profects? the
plaintiffs now seek only an srder compol-
ling completion of the study® Far the rea-
soms sel forth below, we vacate the Diatrict
Court's opinion and remand this case for
Turther proceedings.

Before initiatbon of this lawsuit, and
while it was before the District Courl, the
Department of the Interfor hadd rocognized
the deszrahility and necessity of completing
a CEIS for the entire Colorado River Hasin
The Deparimont had refrained from corm-
pleting such & study because Congres had
not  expressly  allaented funds for  the
project.® During the pendency of this ap-
peal, however, the Department of the Tnte-
rior changed its position regarding the -
cagsity for the basin-wide study. Shartly
before oral argument, the Depariment de-
livered to this court an affidavit from the
Depariment’s Depaty Assistant Secrelury

2. Although collectively labeled “EDF” for the
pufpaie of this apinicn, the plaintitfs also in-
cluds Trowt Undimited and the Wikderress Soci-
ety.

.“' In o rider ta an appropriations bill for the
Department of the Interior, Congress specified
that, “[ajotwithsianding sny provisions o
NEPA, “eonstrsction of eny feature® of cerain
waler projeids in the Colorsdo River Hatin
“shall proceed if & final Environmental fmpact
Statement hes been filed om such Feature ™
Fub L. Mo. 55465, § 110¢a)—(e), B3 Star. 1279,
1280 (1976} In ocher words, Congress decided
that comsiruction of hes walir  projects
ahould nod be balbed 0 the absence of 5 com.
prehensive (I &, basin-wide) environmestal jm-
pect statement, g0 long a5 B sitespecific FIS
had been prepased for each propossd project,
This asti-infunction rider was addsd in direct
response b the passibliny that the present low.
sult might result in sn injuncelon, See He-
marks of Fep. Forsythe, 124 Cong. Rec HII-
ER5-84 (daily ed, OcL 5, I8T8), Of course, this
rider does not, by s terma, prohibic che De
partient of the Ingeror from preparing & CEIS
for che emire Colorado River Hasin, Sss Re-
marks of Rep. Udall, 124 Cong. Rec. H11.686
(dally ed. Oct. 8, 1978) (supporting the anti-in-
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for Land and Water Resources informing
the court that the Department will no long-
cr secl funding for o Colomda Biver Boain
CEIS. The Department stated that dg
would moot NEPA requirements in the Cal-
orade Hiver Basin through projest or aite-
specifie environmental impact staterments in
which the Department will "discusa] ] and
evaluat(e] ony cumulalive and synergistic
environmental impaets,” AL oral argument
counsel for the Department eontended that
this approach is consistent with both NEPA
and the Supreme Court's dedsion in Kileppe
v. Sierra Club, 427 1LS. 300, 95 3.0 2718
19 LEA.2d 576 (1976),

[1.2] In Kleppe, environmental organis
zations aought 1o comped the Department of
the Interior Lo prepare a comprehensive on-
vironmental impast statement sovering Lhe
development of coal Feserves in the Morth-
ern Greal Plains megrion,  The Court identis
Tied twar circumetances in which the propa-
ration of & CEIS may be required under
NEPA. First, the Court made elear that zn
agency must prepare a CEIS with respect
to any major federal setion that & intended
b b “regional” in scope.  See id al 395
402, B 801 at 2724-2726¢  Second, the

jumcidon rider, but still expressing the Togwe that
a bamn-wide EI5 would be prepared),

4. Alsp pariies to this sult s five intervenor-
wross appellanis—the Uiah Power & Light Ca.
End the sates of Arizons, Colorado, Mevads,
&nd Wygming. The tervenors contend that
the Destrict Cowrt ersed in holding thai ke
Drpartment of the InMersor has the discretion (o
camplele a brsin-wide or comprehensive EI5,
Because of our dispogition of this case, we do
ned reach that B,

B All parties recagnize that undll this licigstions,

| Congress Ras mever required express tonding
10f"% CETS in the Budyet of the Tepariment of
the Trtericr. The Department sought fumdisg,
herwvgr, after individual members of Congress
contacted the Department about thelr concers
that the Départment's budget did nat specifical-
Iy provide for compietion of a CEIS in (ke
Colerada Plver Basin

8. There in neo doubit that if an agency has adogd-
wd & region-wide plan that can be CHAFRCTSTEER
as Smujor federal actign, § T022NCY of NEPA

- requdres the agency to prepare an EIS covesing
ikt emiire “region”  See pote |, SUprd.  lsgues
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Cler an 35 F2d 1244 {1DEI)

Court noted that, even sbsenl such & re-

gional plan, &
comprehensive impact stalement may be
necegaary in some cases for an agency io
meet [its doty uwnder NEPA]L  Thus,
when severnl proposils for coal-related
pobions that will hove comulative or syn.
ergistic environmentsl impact upon A res
pion are pending concurrently before an
agency, thelr environmental conseqsenesas
must be considered together. Only
through comprehensive considerstion of
pending propoarls can the ageney eenlu-
gte different courses of action,

Id, at 40810, 96 500 an 272050 (feotnotes
emitied), “Cumulstive environmental im-
prets are, indeed, what require & eompre-
hensive impact statement.”™ fd. at 413, 96
200 al 2732 The Sapreme Court found,
an the record bofore it, that the Depart-
mant kad not abused its diseretion in decid-
ing nol Lo prepare s region-wide CEIS,

[¥] We can find nothing in MEPA, or in
the judicial opinkns construing it, prevent-

may arse, however, over The agescy's Getermi-
netion of whether & reglorsl plan exiss, ar
wiilth respect o the size of the region affecued
by the proposed plan. The agency’s decision
oo the scops of the EIS to be prepared, hased
wpomn than factisal determinations, i i, L
Judicisl revies under the arbitrary. and capri=
clous standard, Ses node 8, fafra

Ta 1o the affidavit submitted to this cougrl. the
Deputy Assistant Secretary noled that the De-
partment hod reguested “specific funding to do
& comprehensive environmenial [mpact sate
ment” and that Congress had demied the o
quested fondisg, [ Hghd of the fadlere to ob-
taln tuedieg and “current budgetary restraints"
ihe Cepartment decidid nio longer to seek fund-
ing for the of thia particalar CEIS.
The affidavit alss recited the Depamemem’s in-
ient be eomply Fully with NEPA "By discussing
and gvaluating any cemulative and synesgistic
environmentsl |mpecis ln ste.specific environ-
mentel impact statements prepared for individ-
ual projects.*

B. In order “to prevall [ihe environmental
groupa] must shew that [the Department bas)
acted arbitrarily in refusing to prepare one
cnm'Pl'lthHPt staterment on ihis estire fe-
gon  Kleppe v, Sterra Club, 437 U5, 200,
412, 86 5.0 2TIR, 2731, 49 L.Ed 2d 57& (197€).
As thie court recently poted, “the arbitrary and
capricious standard alsgo applies 1o szgmenta.
tice of environmental review that avodds over-
all, programmatlc evaluation.” Nationa! Wikd-

ing the Dopartment of the Interior from
changing its pesition regarding the neoessi.
iy for a CEIR in order to meflec n new
deparimental policy, 8 new evaluation of
facts, or changed circumstances.!  However,
ns Hileppe mokes olear, the Depariment's
ultimate decizion—lo prepare sile-specific
ElSs and ool & basinswide ElS—is Bl:lhjn!-:l
te review under the arbitrary and coapri-
cious standard.®  Accordingly, we remard
this case (o the District Court Lo enable Uhe
plaintiffs Lo challenge the Depariment’s de-
eision,__

[4] Weo believe that g remand &= re-
quired Bocnuse this court is In ne pesitlon Lo
determine whether plaintiffa have met their
burden of showing that the Department's
nesw palicy is mrhilrry, eapricioms, oF Gon-
irary to law, absenl a trial record desling
with the speeifics of the new poliey.! We
have no doubl that the Governmenl may
have a change of position in & casp of thia
sort; howeVeEr, we are equally clesr that

e Federslion v, Appaiachion  Begiovuel
Comum'm, 7923249, slip op. at 16 (D.C. Cir
Mar. 19, 1581}, S&e the Administrathe Proce-
dure Act, § IeH2HAL 5 U5C § TOS(IMA)
{197e).

B, Because the Department of the [nrerior did
nid submic 05 affedanvi informéng this court of
s new position undd after all briefs had been
filed), EDF hael no epparfumily Lo prpase a
challenge. Consequently, the best courss for
thiz coun is to remand the case do the Districl
Court, where the plaintiffs will kave xmple op-
porunily 1a test the Depariment’s decisian.

We note that Kleppe de instroctive in deter-
mining whether the Department’s deciion e
arbitrary, capricious, or contrary 1o law.

The determinstion of the region, if any, with

respect o which B comprehengive siatement
ie peceseary requines the weighing of & num-
ber of redevand feciors, includng the extent
af the interrelntionship amang proposed ac:
thons and preciical considerations of feasibili-
ty. FResolving these issoes requires o high
bevel of technical expeniise and j& properly
beft Lo the informed discretion of the respon-
" sikle federal agencies. Absent & showirg of
arbitrary sctbon, we mast assume that the
agencles have exercised thds discretion ap-
= PTOpriately
427 LIS, an 412, 06 5.C5 ol 2731 {cilation omit-
L
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plaintiffs are entitted 1o chalbenge the new
pesition.

[5] Insofar aa the applicable law s con-

cerned, we would emphasize that, even

| shoukd the District Court conclude that the

| | Department has notl abused its discretion in

!

| deciding that a basin-wide EIS is mot moces-
! sary, all porties to thia action agree that
| NEPA nevertheless requires the Depart-
| ment Lo prepans  enviesrmental impact
iI slalements thal evalunie the synergiatic
| and cumualative effects of the propoeed (-

| eral projecta™ Whether these offects cnn

1 be progerly evalusted in sitespecific Bl5s is
lefl Lo the Dopartment's discretion, aubject
Lo the seope of review specified in Kloppa®

The opinion of the District Court is here-
by vacated and this case is remanded for
further procoodings consistent with this
Gpinion.

S ordopod.

MucKINNON, Circuit Judge, dissenting
ard [iles 3 stadement of Boparate views,

MaucKINNON, Circuit Judge (dissenting):

L The Origin and Develapment of the
Water Bosourees of the Caolarmda Rive
i Hasin,

The Colorndo River * Basin covers 2,42
O square miles of T states and embieces
the fourth longest river in the world, [ts
area is equal to Yisth of the total ares of the
eontiguous 48 states and ineludes MUeTRE
territories, regions and sub-hasins of widaly
varied environmentsl charseteristios, Ita
“Upper Basin™ includes substantiol aress jn

0. The parties recogrized this duty im oral ar|

Eumenl, and the Depariment of the [nierior |
acknowledged its ducy ExphCitly in the afficdavit |
Bubmatied o ihis cown.  See note T Supra, |

1. The Councl en Environmental CQualiey has
stated In jis BWERA regulatioms thai-
Agpencies shall make suse the proposal which
B8 the subject of an environeental impact
Elatemint Is properdy defined ., Propoeals
OF paris of propesals which sre relabed 1]
each ciher closely encugh to be, in effect, a
single coarpe of sotion shill be evaluated i &
singhe impact satement,
A0 CFR. § 1502 408) (1580) Sew id, § 150825,
The Supreme Court has pisied thit “CE(
interpretation of NEPA is erditled o zmbotan-
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Colorade and Wyaming (where moat of the
waler originates} and Utah and New Mexi-
eo.  Its “Lower Basin® includes portions of
Arizona, Mevuds and Californin, as well as
portions of Utah and Mew Mexico. In this
large arid area water is the equivalent of
gold. Water in this area has been vsed to
irrigate crops from pre-historie Umes, and
modern government has greatly aidsd the
development and utilization of the available
WalEr resourees,

Governmental  assistance  for  water
prajects in the Colorado River Basin began
in 11901 when the Director of the U, 5.
Creological Survey, acting on local SUERTS-
tions, autharized @ preliminary examination
Lo determine the feasibility of diverting the
waler of the trbutary Gunnizon River to
the adjacent Uneompahgre Valley on the
Weatern Slope of Calorado. 5. Rep,No 1281,
6lat Cong., 3d Scas 623 (19110 In 1902
Uongress passed the Reclamation Act! di-
recting the construction and maintenance of
irrigation works for the starage, diversion
and development, of waters for the reclama-
tion of the arid ard semi-arid lands in 16
designated states in the great plains and far
westarn rogions of the nation, The Uneam.-
pahgre Valley Projeet was the first under
that memorable law,

Subsequently a great many other recla-
mation projects were authorized by Con-
gress o develop the waler resources of Lthe
Calorada River and its tributarics and other
resources throughout the West. These typ-
ically involved govermment financing io
construct dams and distribution systems to

tial deference. The Coumcil was created by
NEPA. ond charged in that statute with the
responsibdlicy™ Lo review federal programs In
light of the statute, Andres v Slerra Clut, 442
U5 347, 358, 59 S0, 2335, 28410, & L.Ed2d
843 (1978) (citation amitted).

* Within the boundaries of the Sate of Colomdi,
what is presenily called the Colorado River was
origirally known ag the Grand Biver, In earber
Limees il was mot called the Colorsda River angd
W emerged from the tesritory or State of Colo-
ks,

-
L Pub L MeS7-161, 43 LS § 372 ef aeq.
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Choe as 855 F.2d 1284 (1941}

abore and deliver water. The eriginal pur-
T pok WaE T anasurRge irrigational agricul-—
ture with farmers repaying & part of the
cost a8 they used the watgr, _In subsequent
years the nature of the reclamation projects
changed from single-purpose dams for the
atorage and delivery of irrigation water Lo
multi-purpose projects to provide irrigation,
eloctrical power, flood control, domestic
water, peerention, fish and wildlife and oth-
er benefita, In 1928 Congress adopted the
sct calling for the construction of the Hoo-
ver Dam Lo protect and develop one sep-
ment of the Colorade River Basin, Publ.
Mo 0647, 45 Srar. 1057, 43 USC, § 617 o
aeq.  Congress sulmequently passed numer-
ous other scts providing for the protection
and development of the water resources of
the Colorads River Basin. These included
the Boulder Canyon Projeel Adjustment
Act of 1940, Pub. LMo 76-7T56, B4 Stat. TT4,
43 USC & 818; Colorade River Basin Sa-
linity Conteol Act of 1974, Pub.L. Mo 83320,
BE Stat. 266, 43 U.S.C, § 1571 ot seq.; Colo-
radio River Basin Storape Projeet Aot of
1956, PubL.Mof4—485, 70 Stat. 105, 43
UEC & 620 ot seq; and Colormdo Hiver
Hasin Project Aet of 1868, Pub L No30-537,
B2 Stat. 885, 48 USC. § 150 et seq. In
1949 Congress approved the Upper Colorado
River Compact of 1948 which distributed
the water that was spportioned to the vari-
ous stntes by the Colorado River Compnct
of 1922, These acts suthorized construction

2, 42 WLEC. § 4332 provides:

The Congress authorizes and directs that, 1o
the fullest extent possibbe: ... (2) &l agen-
ches of the Federal Government shall—

{C) imclude in every recommendstion of re-
port an propasals for legislation and ether
miujor Federal ecthons sigmificanily affecting
ihe gaality of the human environmend, & de-
talled statesnent by e respomsible official
D=

{1} ihe environmental impact of the proposed
nctlon,
[U.]lny;h'u'uzm'lmru'rlmu]fﬂﬁu whilch
carmot be avoided should the proposal be
Impilemented, -

(18] aMernatives to the proposed action,

(Iv) the relatlonship between ool short-term
uses of man's enviromment and ihe madnie-
naRCe knd enhancement of long-term produc-
tivity, and -
(v} asy irresersible and lerecrigvable comemit-
menats of pecurces which would be invelved

of n number of storage reservoirs on the
mainstream and river tributaries in the Up-
per and Lower Basins,

Before-Congress approved any of thesa
projocts there were extensive studies by the
Burean of Reclamation which resulted in a
rocommmendation, with extensive congres-
sional hearings being bebd thereafter.

2 The National Environmental Policy
Act af 1568

Om January 1, 1970, Congreas enascted the
National Environmental Policy Act of 1363
(NEFPA) Pub.L.Mo81-190, 53 Siat. ES2, 42
USC, § 4321 of seqt

Insafar as this case is concerned, the prin-
cipal provision of NEPA requires federal
agensies Lo prepare and filo an eavironmen-
tal impact statement (EIS) covering all
“propesals for legislation aed other major
federal actions significantly affecting the
quality f the human environment.” 3ince
the enactment of this law the Department
of the Interior has prepared an EIS for
ench “proposal” for the development of the
water resources of the Colarado River Ba-
#in. The EISs that were fled included
analysis of the cumulative and synergistic
effects of eath project upon the basin and
have not been found to be in violation of
any requirements of the Matinal Environ-
mental Policy Act.?

in the proposed actlon should it b imphes
weeribed.

Prior to makdng any detadied satement. the
responsible Federal officisl shall consult wdth
and obioin the comments of any Federal
agency which has jurisdiction by law of &pe-
clal expertise with regpect to xny envirom-
mental impact Iovolved, Coples of such
gtptement and the commmenis &nd views of
the sppropriate Federal, State, and local
agencies, which are autherized to develop
and enforce environmental standards, shall
be made available o the President, the Couan-
il on Environmental Quality and to the pub-
e as provided by pectlon 552 of title 5, Undt-
ed States Code [5 USC, § 552), and shall
secompany the propoanl through the existing
REENCY Teview prodiiied,

3. *Huring a period of Hme while he Secretary
wis Indicating thal o comprehendlve EIS was
going to be prepared for the basin, EI5's for
several projects stabed that the cumulative and
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Recently, in Kleppe v, Sierrs Club, 427

U.S. 390, 96 S0 270 rt S dhEre panding eain

{1976), the Supreme Court keld that the
Seeretary of the Interfor was not required
Lo prepare & “eomprebensive environmental
impact statement” on the “entire region”
identified a5 the Northern Great Plains Re-
gion because of an alleged threat to the
regions environment from coal mining op-
erations on pablic lands that were involeed
in the imsuance of mining leases In several
seatterad ssotiona of the region in W voming
and Montana. The principal rationale of
the decision is that a comprebensive EIS
was rab required for the entime Northern
Greal Plains Region because the Depart-
ment of the Interior had not presented any
" praposal for major federn] aevion with re-
gpect to the Morthern Great Plains Region,”
47 L5 at 499, 96 S.CL at 2725 (emphasis
sdded). There was "mo evidenes in the
record of an action of & proposal for an
action of regienal ssope’t 427 TS, at 4N,
6 B0L at 2726 (emphasis added). The
Court also remarked that “Jijn the absence
of & proposal for » regional plan of develop-
ment, there ia nothing that could be the
subject of the analysis envisioned by Lhe
statute for o [environmental] impact state-
ment.” Id. at 401, 98 S.C1. ab 2726 (empha-
sis ndded).

Where no such plan exists, mny sLbempl

o produce an impaet statement would be

litthe more than a study along the lines of

the NGFRP [Morthern Great Plains Re-
sources Program], containing estimates of
patential development and sttendant on-
vironmental consequences. There would
be no factual predicate for the production
of an environmental impact statement of
the type envisioned by NEPA,

427 ULE. at 402, 96 3.0L st 2726 {emphasis

added).

In the course of its opinion the Court also
made an obeervalion that has some rele-
vanes o the jsspes hep,

[Whhen several proposals for coal-related

actions that will have cumelstive or syn.

nmargistic effocts of the project would be e
ered by the comprehensivs EIS. Bug such
EiS's have not been sitacked 0f thiy were
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_engiatic anvironmental impact upon & P i
eurrently before an

ageney, their anvironmental comequencos
muest  be  considered  togeiher.  Omly
through comprehensive consideratan of
pending proposals can the ageney evalu-
ale different courses of aclion.
427 118, at 410, 96 SCL at 2730 (emphasis
aclelend) {Footnotes omitied). The Court pee-
ognized, however, that the concluaion that
all propwsed  coal-related aclions in the
Morthern Great Plains Bogion are so “pelat-
ed" did not require their analysis in u single
comprehensive environmental impact state-
ment (CEIS). 427 US. ac 410, 36 S0t at
273, The Court explained:

Even if environmental interrelation-
ships could be shown conclusively to ax-
tend meross basing and drainage aress,
practieal considerations of  feasibility
might well mecssitate restricting the
soope of comprehenaive statements,

In sum, reapondents’ contention as io
the relationships between all proposed
cosl=related projests in the Northers
Greal Flains region does not require that
petitioners  prepare one comprehensive
impact statement covering nll before peo-
ceading W approve specific pending appli=
cations.  As we already have determined
thai there exists no proposal for region-
wide action that could require & regional
impact statement, the judgmentl of the
Court of Appeals must be reversed, and
the judgment of the Distriet Court rein-
statd and affirmed. The case i remand-
el for procesdings consistent with this
opinde.

427 L5, st 414-15, 96 SO0 at 278239
(footnote omitted). The Supreme Court
thus upheld the agency practice of maving
ste-specific environmental impact state-
ments for sub-regions or sections of the
Northern Great Plaina Region and obeerved
that “the relationships between all proposed
coal-related projects in the Northern Grest
Plains Rogion does pot require that peti-
tianers prepure one comprehensive impact

deficdint, proper esmplaint sheuld have been
raade.
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approve specific pending applicationa.” - Jd
temphasis pdded).

3 Current Development of the Colorade
Hiver Basin and Bosulting lsruos,

Pursuant to Congressionn] enactments
since 1902, all of which followed extensive
study by the agency, the Governmenl has
constructed and s presently operating in
the Colorado River Basin 85 or more stor-
age and diversion dams, hundreds of miles
of aquedvets and canals, power plant unita,
thousamds of mikes of electric transmission
lines, and numeross related stPsctums and
facilities, JA& 102, para, 12 Thess are lo-
cated in widespremd aress, regions and auls-
bnsing that have many varying environmen-
tal characteristics, The Federal Govern-
mett is presently constructing in seattersd
areas throughoot the Basin approximately
16 additionn] projects or major COmpopenis
thereaf. JA 102-08, para. 13, 14: 152-55,
EI5's have besn filed on all such projecta,
In addition there are in various stages of
planning 30 additional water development
projects for seattered areas in the Basin,
When these plans become definite aenough
to constitute & proposal an EIS will be filed
for each propesal. Also in warfous stages of
planning are numerous state, local and pri-
vately financed projects. Some of these
developmental  projects  “will  inchsde
changes in the operations of existing and
future projests,”

Because of these fncts the Secretary of
the Interior at one time constreed the stat.
ite a8 requiring a comprehensive environ-
mental impact statement (CEIS) for the
entire Colorado River Basin, bat the present
Secretary has sines indieatod he dops Aol =0
interpret the statute. On this point he has
indicated that ervironmental impact state.
menls covering the cumulative spd avner-
gistic effect of each individual projiect on
the Basin will be filed as each project
reaches the “proposal” stage and thut he
eonsiders mach compliance to satialy the

NEFA. The agency will thus continue the

same practice of flling “site specific E15s~
that it previcusly followed.

Slatement covering ull bofore proceiding.to . The Suprema.Court's decision-onthe-con-:-—
i - - e

tentiore of the Slerra Chib with reapect o
cot]l mining lenses in the Morthern Great
Flaing Region disposes of the conbention of
appellants here that NEFA must be con-
strued to requirg o CEIS for the entire
Colorado River Nasin because of the exist-
ence of the "cxisting and fulure water re-
source projects.” The principal resson that
a CEIS for the ontire Colorado River Basin
ie nol required iz because there s no "evi-
dence of an action or & proposal for an
action of regrionl seope.” 427 U5, at 400,
WG 500 al 2726, The propasals embodied in
the projects that are relevant here do sot
invelve "major Pedernl action with et
to the ... Region [of the entire Calorado
Fiver Hasinl®  As the Supreme Court
pointed out in Kleppe: “where no such
plan exists, any altempt to produce an im-
pact, statement, would be Bttle more than a
study along the lines of the [Mortkern
Great Flains Resources Program)], contain-
ingy catimates of potential development and
attendant environmental studies.” 427 1.5,
al 40 96 BOL st 2726, The Supreme
Court held that a “study” is not & “propos-
al™ Where such a “study” was being con-
sidered or undertnken, broad as it might be,
the Supreme Court elearly siated that an
EIS was not required beesuss, “[t]hers
would be no factunl predicate for the i
duction of an envirsnmental impact siate-
ment of the type envisioned by NEPA"
427 115, at 402, 96 5.0t at 2726, On reflec-
tion, it should have been clear to the Secre-
tary im 1977 when his briefing induced him
to comment that a CEIS would be prepared
for the Colorado River Bagin, that he was in
reality talking about a “sludy" and that
NEFPA did not require & CEIS therefor, It
may have been within his power to prepare
such a comprehensive EIS, if he had the
money, but he was not required by the .
MEPA to do so.

It is chear from appellant's eomplaint here
that, in reality, they are referring to a
g since thuy seck m “statament (EIS)

ing existing and fulure watsr pe
source projects and operations in the Colo-
rado Hiver Basin" See p. 1253, infra.
This omits any reference to prescntly exist-
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ingr “proposals” which iz the only bass for
requiring an El&. 427 U S5—wt 414=15, 95
St atL 2Ta2-51.

Moreover, the magnitude and variation of
the enviranmental facdors in the ontire Col-
aorado River Basin, the degres that the
witer reasurces have been developed by the
65 “existing" projects that have beon cor-
pleted sinee 1901, and the dectsion of the
ngency o interpret the statute ina "practi-
cal” manner as permitting  site-apecific
EISs that include consideration of the
eumulative and aynergiatie effects of cach
specific project an the enlire bagin, should
be dispositive of this case. The Supreme
Court in Kleppe contemplated a practically
identical factual situation when it remarked
Lhat “[ejven if environmental interrelntion-
shipe could be shown conclusively to extend
across basing and deainage areas, proctical
considerations of feasibility might well ne-
ceagitate restricting the scope of compres
hensive statements” 427 U8 at 414, 96
S.0Ct. at 2TRZ

Therefore, even if the “study™ were to
achieve “proposal™ status, "practical consid-
erations of fessibility™ here would call for
affirming the stplutory interpretation of
the Besretary that aiteapecific EIS's cover-
ing & project’s samulative and synergiatis
effects on the entire basin would sonstitute
adequale compliance with the NEFA. This
conclagion should dispose of the ease but
appellants raise other imues,

4. Instigation of the Present Litigation

On June 21, 1978, appellants filed the
complaint in the stant case, the object of
which wns to require the Department of the
Interior to prepare & CEIS for the entire
Colorade River Basin, The core demand of
the complaint was set forth in paragraph 1
&8 follows:

1. This is & eivil suit for declaratory,
injunctive and mandatory relief: (a) to
require the Department of the Intesior
and its Bureau of Reclamation to prepare
& comprehenaive environmental impact

statement (EIS) wnulyzing existing and

future water resource projects and opera-
tions in the Colorade River Basin, and (h)

£55 FEDERAL REPORTER, 2d SERIES

Lo enjoin eonstruction of mew federal

water resours: projects inthe basin ontil s

the EIS amalysis s completed.
“TA at 15
All partics ngree that such CEIS would
take several years Lo propare amd coal aow-
eril mallion dollars, The |1n.rli-r,'.|= wre in dlis-
pute s to the exact length of time required
and Lhe oxpel lodnl eost but there can be no
dispute, if appellants ebtsined the injune-
Liona they argrinally requested, that the ne-
sulting delay in the completion of “Rew”
projects might ool be limited w the lme
required b0 prepare the CEIS. In such
event, substantial additional delay mighe
have mesulted from lawsuita that woald st-
tack the sufficiency of the CEIS—at lenst
that hag been tbe experiones this Court has
shaerved in other zimilar ceses, Sea Wil
dorness Seciofy v Morton, 470 P24 B2
EXT-91, MG-04, cort, donied, 411 U5 917,
83 B.CL 1550, 36 L.Ed2d 309 (1973): of
Pub. L. We93-158, § 203(d), 87 Stal. 585
Such delay could be very costly Lo “new”
projecls  because construction costs  on
projects relevanl to this case are presently
estimated to be increasing at a rate of 12'%
PEF cant per year,

5. Congress’ Response fo Appellants”
Lawauit.

The attempt by environmental interests
"to enjoin construction of all new woler
regouree prajects in the basin” excluding
units of the Salinity Contral Projeet, until
the Seeretnry complied with appellants’
construction of MEPA, eame o the aiten-
tion of Congress in due esurse. Congress
respondded quickly within four monthe on
October 17, 1878 by amending the NEFA
insofar as ita EI8 requirements wouald apply
to features (projecta) in the Colorado River
Ensin. The amendment provides:

Sec. 110, (n) Notwithstanding any pros

visiona of the National Environmental

Poliey Act of 1369 ... conatruction of

any feature of the Upper Colorndo River

Project, ... the Colorade River

Basin Salinity Control Projects, ... the

Contral Arizona Project, ... [or] the

Southern Nevada Water Frojest . ., shall
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Cine st B35 F. 28 1244 (19EL)

procesd if a fina] Environmental 1mpact
e iled on any s

featured
Pub L. No.95-465, 82 Stat. 1201 (1578). The
intent and effect of thiz statute is two fold.
In providing that the “econstruction of any
Feature of the [specified] Projects] ...
shall procesd™ Congress deprived any courl
of jurisdietion 1o delay or stap any further
construction in any of the designated
prajects pending completion of a CEIS
And, in requiring auch projects ta "proceed
if & fimal Environmental Impact Statement
hnz beon filed on any such feature,” the
Congress indicated that the filing of site-
specific BIS% would be n full compliance
with MEPA with respect to the “construc-
tien of [all] features” of all projects in the
Colorads River Basin that are involved in
this litigation. Thus, faced with appellants’
lawznit, Congress removed any effoctive pe-
guirement for 4 comprehensive B18 cover-
img the ontire Colorado River Basin that
appellants lawsuit sought to compel ¥ This
action ia similar %o the setion of Congress
when this court reflused 1o pass on the
validity of the EIS for the Alsska Pipe
Line. Pub.L.No93-153, § 203(d), 87 Stat
BEG: Wilderness Society v. Morton, supra

The amendment of the Act recognizes
and requires thet sitc-apecific EIS's will be
filed for all projects in the Basin and that a
CEI8 [s not required. Thus, since there is
no effective requirement in the statute far
& comprehensive EIS the only peactical ac-

4. The complete ennctment provides:

Sec. 110, () Norwithatanding any provis
sloas of the Mathonal Ervdronmental Policy
Act of 1969, Peblic Law S1-190 (42 U.5.C
4321 #t #6q,), consructon of any featare of
the Upper Colorado River Storaps Project as
sptherized by the Act of Apreil 11, 1936 as
amended, shall proceed If & final Environ:
miental [mpact Statement has been fled on
#ich fenture.

(k) Mobwithstandng ary provisions of the
HMotions! Environsental Pollcy Act of 584,
Publie Law S1-180 (42 U.5.C, 4331 & seq.l,
the Colorado Blver Basin Salisity Control
Frojects, as authorized by Public Law §3-
20, and constraction of any featare of the

Ceniral Arizons Project as nsborized by

Public Law BO-537, September 30, 1968 (43
U5C, 150) o s=q.), shall procesd if & final

tion to take with respect to this case is o

elfit E15%s ihat the Department of the Dnte-
pior  files include consideration of the
cumulative and synergestie effect of cnch
project on Lhe entiee Basin, With the stat-
utory law in this clear state this case re
silvi iLsell inte a pure question of atatuto-
v interpretation and there is no need for a
remamd o Lthe District Court for additional
hearing. The facts have nal changed since
the cose was argued in the District Court
and ihis Court iz ps nble to interpred the
stutute us the Distriet Coort, The rever-
sion of the agency Lo its prior position on
sitp-specific E15's does not invalve any fae-
lwal change in any of the projecta. [
shoubd snlse be pointed out that the return
o site-specific E1S%a is justified by the
chanpe in the law which came affer the
Becrotary indicated before October 17, 1978
that he intended to file a CEIS.

I would accordingly affirm the judgment
af the [Hstret Courd for the reasens stated
herein. To that extent T respectfully dis-
aenl From Lthe majority epinion.

W
o %munnm

Environmental Impact Statement has been
filed on such feature.

(g} Motwithstanding any provisions of the
tistional Emvironmental Policy #ct of 19468,
Public Low S1=1%0 (42 US.C. 4321 & seq.),
construction of any feature of the Sowthern
Mevada "Wter Project ns authorized by Pub-
lic Law BB=282 {41 US.C. 616ggg), as amend.
ed. shall proceed if & final Emvironmental
Impact Statement hes been filed on any swch
lesture.

4. In floor debate pevernl members of Congress
stated that they srongly doubied thel Con-
gress, when i passed NEPA, ever Entended 1o
regaire & comprehenalve environmentsl Impact
satement for an entire Fiver basin, 124 Cong,
Bec. 512820, HII6E8, HI166; see penermlly
124 CongRec SIZE06-S51ZB12; S12825-
S1283%; HIISH—HII53% H11684-H1 16832,



