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lamarr BADONL Teddy Holiday, Betty
Holidsy, dessie Yazcie Black, Fimmy
Goodman, Begay Bitsinnie, Shende
Chapler of the Navajo Mation, Navajo
Meuntsin Chapier of ihe Navajo Nation,
and Inseription Howse Chapter of the
Navaje Malion, FlaintifTs,

.

K. Heith HIGGINSON, Commissiener, Bu-
reaw of Reclamation: Ronald H. Walker,
Dirertor. National Park Service; Cecll
¥, Andrum, Secretary of the Interior, De-
fendants,

and

State of Utak, Central Utah Water Con-
wervancy District. Colorsdo River Waler
Conservallon  Distriet, Sewthwesiern
Water Conservalion Diatriel, mnd Slate
of Colorsde, Delendanis in Intervention.

Nao. C-T4=-0T%

United Stakes District Courl,
Ir, Urah, €. T

Dhec, 340, 1957,

Navuje lndians filed activn sscking in-
junetive reliel w prevent Turtber destruce
tion and desecration of many Navajo gods
aml sucresl wreas in vicinity of Rainleow
Bridpe National Monumend allegully re-
sulting Fram vpreration of Glen Canyon dam
pnil Fescevoir, O defendant’ motion for
5L TRIRFY juslgrrend, Lhe Ihistrict Camirl, Al
doa J. Arderson, Chief Judge, held that: (1)
uintiffs had no eogmizhle cloim based
uporr an alliged infringement of their First
Amendment right W free esereiae of neli-
gion: (20 1he section of 1he Colorwle River
Svirage Project AcL requinng Lthe Secrelary
of Interier ta “take adewile measures Lo
peeclmbe impairment of the Hainlow Bridge
Matinnul Monument™ had been repealed ard
pould nat Bue risurrnecbal ar cofdlrusl in any
fiLmmer T and |l|:Liﬂ1.i|r[ri, ane {3 b LI
vion of the appleabality of the Nutional
Enviropmentel Poliey Act Lo thar Glen Can-
yon situation was fob peoperly lefore e
T

Defoncants’ lor

judgment granted.

ML e SUTEMATY

L. Constilutional Law a=id

Yavaje Indians had no cognizable claim
that flocding of briclge canyon in vielnity of
Rainlow Bridge and groatly increassl tour-
ist traffic due to aperation of Glen Canyon
dam am reservoir infringed upon their frec
exerclee of religlon in violalion of their
First Amendment rights by floading of cer-
tain gerlogieal formations and destruction
of holy sites that bkl puaitions of contral
imporianee in religon of Navajo peaple
where Navajos feither alleged nor had any
property interest in Huinlow Beblpe Nu-
tional Monumenl and where, even if elaims
wore cogpizable under First Amendment,
plate interedls in operstion of dam and res-
ervolr in mannor preserilsed by statute aml
regulation were weighty and not overcome
hy intorests For which Navajos claimed jro-
weiton uhder First Amendment. U504,
Conat. Amend, 1

2. Constitulional Law =2

Balancing amalysis of First Amcml-
ment free exercise claims requires inguiry
intu three arcas: exercise of loaa fide amd
sincere religious claims;  pature of elnimel
roligious intervats, amd natuee of state in.
tepests,  ULEC A Const. Amend, 1.

L Waters and Water Uourven =128

Sockion of Celrade River SloPagne
Project Act ending with provise "Lhat, #s
prart of the Glen Canyon unil the Beerolary
of the Imuerioe shall take adogomte miss.
urcs to preclude impuiirment of the Bain-
bow Hrulpe Natinnsl Monument,” waa 3uls-
redguenlly repoaled anel coubil pel bae resr-
Fectled oF comstrusl inoany manmner ool
Savagn Iealians in thueir suil secking permis
nent injunetion halling continued sqeration
of Glen Cangon cdam gl peservoir which
Allepedly resulted in dermction aned elesi-
cration of many Navajo geals and szeperd
aread in vicimity,  TColenwde Biver Storigoe
Project Avk, & 10 48 L5404, § i3
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4. Herlth wnd Envirenment ==305.15(%) ~
Question of applicability of Natjonal
Envirnnmoental Poliey Acl to angoing o=erh-
tien ol Ghen Canyan dam and reservor aoas
fal grecfeerly Bolobc court in suit brought by
Naevngn Imlinns sccking Lo enjoin eontinuaal
mppcralian of dam sl Foeeveir peending
ciamyeheLinng af envirenmientzl :imp:l-."l Aliko-
menl where, freem memorinds ansd affida-
vils on fale, it apgrsinsd Uil defensdant EIL-
parkment of Injerse wiis ﬂ|'|| aclively Chn-
Aielering: aml TormuiUIng L iR Te-
H'-"" in 1|. apalwe .||1|i|!,1 m_uhwih
A '“J?.._'._I!Hllﬂﬂ National
['.n'-lrnnm-l_nt:il Faliey

& W2, 4L S0 A, 8 e
5. Health and Envieonment <= 25, 10(5)

Even assuming thal guestion. of apiphi-
eability of Natienal Fnvieonmental Policy
Ael ta angaeng opericlien of Glen Cangon
dam anld rescromie were properly  baelore
eoubrt an suly beought by Navago Tefians
ﬁLTh.inf LT 1_:|1jl:|in clngning oW FiLLinn uf alm
and peservoir which resalbed in destruetion
and desecratsn of many Havaje gpmis and
siereid weesd in vicinity pending completion
of envirormental impact statement, EIS
woull nob b regquired sisce aperstion of
dam aml regervedr are o slesckly limated by
nmg‘ruﬂitmnl and ronbracioml conslrainks
ithat Department of [nterkr's aclions are
merely ministerinl actions which do nol rise
i level of majer Dleral actions amld sinee
preparntion of site-specific E1IS on opera-
b of mn benefil (o
Mavajo plaintiffs bwcause there are nn rea-
aomalile alternatives which would afford
plainteffs rolic? sought,  Naticral Environ-
menlal Pidiey Aer of 1988 & 102, 42 175,
CLAL S Qi

Act ool 196D,

lwn of dam  wonld

Eric P Swenson, Mesican Hat, Utih,
Richarl W, Hugrhes, Winilow FRock. Ariz.,
Febuert L. Miller, Tula City, Arix., for plain-
Liffs.

Rarild L. Heneher, U8 Atly., aml Bron
1, Wanl, Aust U5 Anly., Salt Lake City.
Utath, for Liniterd Stles defemlints,

Edward W, Clvide, Richard L. Dewsnug,
il Preallin W Jomsen, Asst, ALy, Gan, Sall
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Lake City. Utnh. for delcrelanls in inter-
wendion Stnle of Wabk and Centel Linh
Wialer Conservancy Lhal,

Kennith  Baleoamb,  Glenwood  Sprngs,
Colo., for defenclant in intervention Caslnea-
do River Water Conservation Dhst,

Andeew H. Hurley, Sall Lake City, Lilah,
Resident Avte, for defembanls Colendi
River Water Conseeslivn Bist. wnel The
Snuihwestern Watler Conservation [hst,

Clyide 00 Martz andl Baphacl F. Miecs, 3
Assl. Al Gon, Deaver, Cols., for deforsl-
ant in intervontion State of Cole,

Frank F Maynes, Burnngs, Cisln, foe e
fembant in intervestion The Saothwestern
Water Conscrvilion Disd,

ORDER GRANTING DEFENDANTS
MOTION FOR SUMMARY
JUDGMENT

ALDON 1 ANDERBON, Chiel Juwlge.

The instanL aetion wis commencel o6
Seprombor 5, 1974, by eight inelividosl Na-
vajo Dndians aml by three Navajo "Chajr
wrs”  The Navajo “Chapters” are losl
organizations of the Navajo Matwm, cach
:unsixling of il the ol members of 6
redgeclive crmmunities. One of the ong-
nal eight individual plaintiFls has dicd, and
afe has been dismbsed fmm the astion
Threw of the individual plaintilTs are quali
lied and recogrizal amang their people a8
modicine men—. e, religious leadeps of
consideralle slatupe amenr Lhe Mavajo
fearnel in Navajo histery, mythabopy and
culture, amnd  practitioners  of traditinnal
rites and ceremwnies of ancient orgin. The
remaining three individuals aee enrolled
members of the Navap Tritbe of Dniiues
arnd Pesicle an the goneral e of Fnnlaw
Brutpe National Monument in Southers
LUah.

Thir original pirty defembinis wre variode
affichels wichin the United Stnlcs Dyeparts
ment of the [oterine. On February 25
1375, s conart ;;mnu.'d the mations of Lha
Coberaile River Water Consersaimn Dis
tricl. the Southweatern Water Conscrvalion
Dhstriel, the Stie of Colarla, the Stato of
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Utah, and the Central Utah Waler Consery-
ancy [Hatricd 1o intervene as defondsnts.

In their smended eomplaint, plaintiffs
state thal wnder eeriain operating crilera
promulgeted by defendant Amlriz or his
predecessor, the waters of Lake Powell are
enernaching upon the Rainbow Bridge Ma-
tional Monument, and that defendams Hig-
ginson and Walker have leensed several
persong amd enrporations lo -oporete tour
houis on Lake Powell, several of which
make daily trips o Rainbow Bridge, and
have in other ways facilitated the develop-
ment of tourism in the Monument srea.
Aguinst this backgroumd, plaintiffs asasrt
three claims for relief: First, that the
Mocding of the Rainbow Bridge Nalional
Monument has resubted in the destroction
amd deseeration of many Navajo geds and
sucred areas in the vieinity and has therehy
vielated plaint:ffs’ right to the freo and
urinhibited cxereise of their religions e
liefs and pructices, as guarunleed by the
First Amendment; second, that defendants
have violuled and are violaling scction | of
the Colorada Hiver Swrage Prijecl  Acl
which providos that defendants =
shall take sdequate protective mensures Lo
preclude impairment of Rainbow Hridge
Mational Monument”, and thind, that de-
fendants’ operation of the Glen Canyon
Dam and Reservoir is 8 eontinuing ML jar
fitleral gction that sigaificantly affects the
quality of the human environment, within
Lhe meaning of Lhe National Envirenmental
Peliey Act (NEPA] snd that delvndants
bwve not filed the pequired envirenmerntasl
impact slatement concerning Lheir welions.
To remedy the situation, plaintiffs ssk Lhat
this court imue o pormamen) injunrtion
aguinal deflendantis, onlering them o take
actions ba jareclud: Lhe impairment of the
Rainbow Bridge MNationg! Motumeni and
the surreunding Glen Camvon Natiomal Hec.
realson Arva and plaintif fs" interest thervin,
and o cease further major sclivns with
respecl W bhe operation of the dam and
reservir until Lthe reyuired epsironmentg)
impeel stulement i complelia.

On warious grounds that are diseussed
belew, the fullowing defendants il [P
erly sujgmried motions for AUMIIIFY  Juadge-

ment: On February 25, 1977, defendant-in-
tervenors State of Utah amd Ceptral Utah
Water Congervaney District; amd on Felw-
wry I8, 1977, the original fiaderal defendants
anal defendani-intervenors Colormle River
Water Conservation District and South-
western Water Conservation [Nstrict. On
February 28, 1977, dbelemlant-intervanor
Btate of Colorgde filed alternative motions
under Rule 12(ch and Kule 1360), Fieders)
Rules of Civil Procedure. Hecpuse matters
sutside the plearkings have hevn presented
te amd nol exehudbd by the oourt, the court
will treat the Btate of Colorade’s Hule 13e)
molkon for judgment an the pleadings as
obe for summary judgment,  On Muy 24,
1997, plaintiffs filed a memorandum in ik
pogition B the various motions of defond-
unts amd intervenors. The matler wos ar-
grued bwfore the court at length on Seplem.
beer 1%, 1877, Having fully amd carefully
consadired the malters presented by way of
wrillen memaorgmdum and oral argument in
the light must favornhle v pluintiffs, the
oolrl deems jtself Fully swlvised, and eop-
clades that fesberal 1|I.IJ'i.~-4|il.'1irJr1 1= [lmpw'l}'
vkl wnider 28 150 8 1931 and Lhat the
Fespeclive motions for summary judgment
must b granted.  The three clsims of
WHainteffs and the reasons for their failurs
are discussed in the order in which Lhesy
Wy ]ﬂﬁ'ﬂ".ﬁj Eo Lhe court

1. Free Exercise of Roljgun

The factunl backdrp of plaintiffs Firs
Amendment claim is develnped in plaintiffs’
amembed complasmt aml memorandum in
appeaitisn o the motions  for SUMImAryY
judlgment.  Essentially, it is elnime] that
certain geolooenl formatsams in the Bin
b Briclgge arva have helil positions of een-
tral importance in Uhe religion of the Navs-
Jor praple of the Navape Mountain apea for
at least W0 years  These shrines, which are
regardl as the actual incirnate forms of
Nuvajo gods, have performasd  paroleet e
and Fuin-giving funclions Dier gencerations of
Navajo singers Coremonies have been fur
forted in Bridge Canyon near Rainlsow
Bridge, and water [rem the sgeranEs Lhere
has bown el Tor stber corcmimics Plain.
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nffa allegee thial e Maading of Brdge Can-
von in the vwinity of HEainlos Hreidge anad
b grently imereased lourist ralfic due to
defemlants” actions have resalted i the fol-
Inwing specific infringements o prlmim-
Lilfa" First Amensdment rights: the destrae-
Len of holy sitis, the drowning of entities
recognizel as gl by the plintiffs; pre-
vention of planffs from performing reli-
gl feretmein<,  disorralom of haly sites,
vaprecially abwales of pods of the plaintiffs,
hiy Lourists; and, by viFtoe wl all of Lhig,
imjury v Lhe officacy of plaintiffs’ religious
prayers, ansl colrcaties Lo ikcir remaining
ginds,  Plainkiffs stress that the fesalt of
thiz sacrilegre has Ymwen, ansl will coptinue o
lsr, mrvere cmobionil amd spiritaal distress
fur plamntiffs and Navajo preopls generally,
wll of which is vedabive of |:-|=.ir|li".1' l"lu;hh
Lo the free exercise of Lheir pelipious heliefs
Plainuiffs request Lhis eourt
ba order dlefendants o taike approprile
slisj Lo wpaerule Glen Canven Dam o aml
Reserwair in such o manner thil the impars
unl  religious and  esltural interests of
paintifTs will mn ke harmed or degraded,
ami Lo issur rules and regulations e pre-
vient further destrection and desceration of
ithe Rawnbow Hridge area by Leurists,

III The First Amendment claims  aof
plaintiffs constitute & whigue challenge to
the projects anadl actions of defendants amd
prisent o Lhes courl soms rather  novel
questions of law,  Meveriheless, 1 o= the
opimion of the court that plaimciffs’ free
vxercisge af religem claims must fail on twao
wlbernative proumils.

wndl praclices

First, ws alefendants hwve pointes] out,
plaintiffs do nol sllege e do they have
mny progeerty  inlerest  in the  Hainlow
Bridge ®ationul Monument. 10 15 uradisput-
el that even theuph the variws uses of the
areh have Tlectwalod over the vewrs and thae
MR men | i within the present
sndaric: of the Xavige ladon Heserva-
Lism, Lhe [kwere menument bis neser me-
lually hewm & pary of the Mavajo Heserva-
tiem.  The rmemument was creatsl by Presi-
dentipl Proclamsliven on Muy 30, 1910, by
President William H. Taft in sceemlanes
with authonity oonferred upon him by the

AJir-h
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Act of June B, 1906, 16 US.C § 431, Since
that time, mone of Lhe uctuatmns of uses
of the laml purporicd o sffect the mong-
mient, wril the site has been beld in foderal
ownership a8 3 Mational Menument, 1L s
part of the National Park Systom adminis-
Lerel by the Natonal Park Serviee. Anmy
ahariginal proprietary inlerest that the Na-
vAjos may e kel im this land waukl hawve
bz extinguished by Lhe entry of Lhe w hite
mean iR carlier years.  See Norlhwestersn
Bamls of Shoshane  fadmnss v, Pnited
States, 324 U5 335, 339, 65 5.0, 600, 3
lEd, b (1945), Because plaintaffa have
N jarapuerly interest in Lhe land ihal is Lhe
subijecl of this selion, delemlants argue
that glaintiffs” First Amendment elpm
H dnes mol come wilhin a counlry
imle of any cognitalde legal theary upon
which reliel can e granted.” The coert
fecls thot the lack of a property intercal 15
dterminative of the Fisl A meml ment
quedtion and ageees with defendants that
plamntiffs have no cognizable claim under
Lhe circumstances presenled,

Deaprite Lhe numerous chaca presentad 1o
the eourt, all of which stamd for valid ges-
pral First Amendment pnociples, the par-
Lies coneeddo Lhat there are no cases directly
im point amd that the case moal analogous o
the present one is Fillar of Fire v, Denver
Lrban Remows! Authority, 181 Colo. 411,
S Pad 250 (1973 There, the Denver
Urban Rencwsl Authority filed & petitson
o eondemn the first permanent church
building of the Pillar of Fire Church which
was claimed to have great historical and
rrlig'inl.ul :llp;'.rt'iﬁmn-.. The Colorpds Se-
preme Cowrl thoroughly comsidered Uk
Firal Amendement Baues, ditected the apph-
cation of the balapeing of interests best, and
remanded Lhe case for an evidentiary hear-
ing. |0 remanl it wad held that the city
could eondemn aml acquire the church.
Deaver Urban RBerewal Authoricy v Pillar
of Fire, 352 P2 21 (Colo 1976)] The sali-
=nt pind for the present parposes, haweser,
is Lhal even in ihis meai relevant case the
pPojrerLy in dl.'qllqu Was owne h}' the indis
viduals and organizateon which sought ils
protection rather than by & third person,
Thus, Lthe chse is inapposite e,
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To hold thut o persan mmaty assert Frirst
Amcniment righis W the ilizrupition of the
progeerly righls of athers, cven of 1the olher
PPN 05 A pevernment, could s likely
wauhl lead Lo wnguthorised amd VRY Lr-
bhesum: Fesults, An example sugrestod by
defendants Utah and the Centeal Ergh
Water Comaervaney Distrier is Lxagprn el
bt instructive aad illustrative of the firid
bem peented by plaintiffs claim: A [N
S0 Mighl sincerely Bl thil ke wr gy
Prodceudser encuunters) o prefound el
Eious experience in the environs af whal i
now Lhe Lincodn Memorial in Washingtan,
D €. sl that experiencr mighl cause kim
ty believe that the Lincoln Memarial iB
therofore o smered religivus shrine 1o hii .
Thal pereian, hiwever, sogl hardly expuoet
b call vpon the courls 10 enjn all gther
vigitirs from entering the Lineols Muemarigl
i order G protect his eonalilulipnal right
Wworeligices Crecdom.  The wiaknuss in
plaintiffs' elaim & ipparent, Thua, cven
wasuming Lhat yull of the BEFUPLIORE 28 1o the
scluality wnd sincorily of HinLiffs” Iselicfs
are Lrug,” the court fieds tha the acser
Lions e ned give rise w g g nizabiby Firsy
Amendment elaim under the CirImEL A o
of the instany eyge

(2] Becund, wven ir plaimtilfls’ olaims
werk cognizable First Amencdment claima,
Lhe court conclucdes thit uriber the Unateyd
States Rupreme Couwrt's baluncing of inter
w5t tesl Lhe intereats of defendanis wauldid
elearly wulweigh the interests of Maintiffs,
Bukh plaintiffs amd defiendangs agree 1hat
the balancing of interosly tes) s i japalivp bl
in the instint aeliom und Py s Che e
of Wiseawron v, Yealor q06 U 2 HILEL )
1536, 32 1. Ead 2 15 (1972 In Vewlor inem-
bevs of the Armish faith suoressFully el md
Lthat the siansy o fulsery education liws
vholated Lheir right wothe free eX o af

* G Fuly W 0097, plinaninis Filend ane yffidavig ang
lengehy musnogragh of D, Barl W Luicken, o
Purparied exper in the foel) of Wavan oulture
and heled, roncernang the hastary sind nagure of
Mailalfs’ religpii: b fores n Seprember 2.
I5T, alebendag) inigeg St Dibigl a i gion £1]
ieride the alfmlival e miwEraph on the
Eroursls 1hay |he trsriimend g il o Cranifly wenh
Rule Sfae ), Fesliora) Bides WO Priacediee
thal the dningenrs wisuld ot by almisaibale an

their religion. The Supreme Court male 1
clear Lhat ile abincing analysia reguires
the Tnllewing onee 1 hurden sn ithe froe
eavreise ol religion is demonstraged -
st apgsser cither that the
Stale dews not deny ke fepe CRrCise g
religious belief by jis Foyuirement, op
that there is o state interest of sy Flicient
magnitube Lo override the intercst clijm.
ing protection under the Pros Fxerciie
Ul
48 L5 a1 214, 92 S0 al LX) Thua, =
bilancing analysis requires Inuiry into Lhe
following three arcas: first, the CLEEA T oo
of 0o bana fide and =imeere riligions el
seceml, the nature of the claimed refiginuz
imlefests; and third, the nature of the state
IRLCPesLs,

In Yiuder the Supreme Couer hihd that
the Amish claim qualifed for [rreLeekion
wrder the Constigtion lrecivmsy,

the reconl in this ease 5l
antly suppects the cliim that the Lemdi-
lismal way of life of the Amish [CI )

merely a1 malter of guersonal el e,

but one of deep s Ennviciion,

shared by an argamiziod ETelps, aml imtis

mately refatod to gl fivieg, (emghasis

athied)
06 LL3. al 215, 92 S0 ;0 p5m Thas
present pdainliffs B EoR M grexl
lengrths o constpyet 5 wognizible meting oo
of their claim of Firg Amvenclmeny religiong,
infringement. Apain, bsiwever, pvien e
swining 1hat all of the wsscrlioms as Lir Bl
existence af paintiffa leljuls mEe LFue,™ i
15 apparent that hese interesls da gt eon-
sLitite “deep religlags e viction]s], share|
by s orgianimid BTGl 0 i mately ey -
el ta sdaily Jiving."

Fir shory of VRis, plenching snel discomary
diumentz filod jn LRk e il ey, ameng

Foedence.  PMaimualfy fileel 3 reLphibse ps gk
MO G Seprember §0, 1577 Far the piir.
Puses of s apeder iy aml wirliggg fuling v
the merins af the it & stqihe, | he crner
HrERRIS an established agal true aB] of B Lags
all canclusioms i thr adfidanig mna Ny ik
al . Luckerr, Apd i bl i e REauting ol
the rraigiens g HUFRGIEY puclprenl o e fed
HEN AN R 1 sdegbe s rendered g
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ather thimges, thal the medicine men whe
illegrely vonluct the religious Files inyalv-
i Baintesw Bridge and the surrsumling
arcas ure not peeeenized by the Navajo
Salieh b sich, Al thie training of these
mecidicine men has ool lwen tnbaly srgan-
fand wor carmed sull ansd teok place Years
age.  The inclividunlly-narmed  gliintills
v sltendel oo combinel il of i
Feligions cotemonies within Lhe Toandarics
of Fainlww Brsdes Moenoment since LS
fepuestien Sel, ab o Thand 1he sume plain-
s Dol nttenbed  religeos  coremaenices
within the Boundarios of Manbew Tridp
Moensment only Al regue ntly prise ko 15
[uestion el a1 . 81 JNoke of the inalivl-
wnlly-nnmisd plaintif 0 answering inlerrags-
Larice coull elentily simes ol which other
cercmuiivs were hoehl of how many indivic-
wals attensled faquestion 501 ol po ® The
cight indivielynlly-numel plaintiffs hal vis-
ited the mopument s oeambined Lol of
clesen Uisses simee U5, gnel dueh visits
were infrequent.  Tuking the indermidsen
aupplicd by the plaingiffs o true, tere %
nothing b indicate that at the present lims
the Rainlow Bridge Notienal Monument
anel s cavirens his anyihing approaching
abeey, religioe signilicnnee te any argranided
Frop, his o meeend decnces been inti-
matyly related o the daily living of any
group or indiviclial.  Bather, the  Fersnd
supplied by the lainlifl= is o W contrary.

As Lo the nalure of pl;mliﬂ.t' religinws
imterest, lwo factors comsidersl by the
Coget in YVoefer with pospuecl 1o the nature
af the relipious inleredt were the relation-
shipr of Lhe religious practice in gquestion e
the Amish way of Tife and 1he history of
consisterey of Lhe practice i an indicatin
of ihe simecrily el the praclitionges. The
Mavajo plaiptiffs elaim that 1heie religioos
imterest ievabees Chae use of Roinboew Bricdga
amnl it2 sureonrding wreas Tor peligions ceres
manses. Flain il elom that the carlier
cilcal infrimgemenis of their Fimst Amsend-
meent, rigghts result Trom defenifants” permic-
ting Laike Fowell reservoir o Gl taoa lovel
al which Peservoir walers enter mle 1Eain-
lerw  Dipislie Wationad  Monumaent,  Desd
Frialyre Canven, ared allow Lsurist seeess ta

the mopsmaent. THwnu s fml, hewevee,
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demeonstrate in any munner a vilal relations
¢hip of the proctwes in guestion with the
Navajo way of lile or o "hiswry of cnsist-
eney” which wonld support their allegatum
af religious wie af Kainlsw Brulge in recenl
Lirma:s.

In an astempl Lo axplun the ahsomer of
religtius ceremanies al Bainlow Bridyre in
recinl times, plainliffs stale in Uheir masms
raneuen Lhal the "Tavaje ceremsics
ape nat periodie coremonies [but]
are performes when needed, and pequested
by an individunl or family ™ This state
ment of counsel Tails W carey the horden
imposeal by Yoder of demonsienting @ reli-
givus intercst suflicient to carry the day
hoere.  Plaintiffs” anewers o inlermalfics
indipate thal Few. il wny, ceremanis b
baseem conpalaeted sinee U35, even Lhough the
waters of Lake Powell did m coter the
mnument ontil 171, En sum, the alleged
interests af plaintiffs have mel been estale

lighd.

The nature of defendants’ interest, oo the
other kand, Nies in the contipaed ageralion
of Glen Canyon Dam and the Lake Powell
resp PP oonsistenl with currenl statutory
andl rogrulatory metharily,  This interest 2
fully deseribed in the opinion of the Courl
af Appealx for the Tenth Circuit in Fricmils
of the Earth v, Armatroag, 435 P&l 1,4 B
{1dh Cir. 19731, Basically, the intereat con-
perns  wAleF SLOPRgC, [RWer  gencration,
state's rights. intermational treaty sightd,
the public's preprictary rights and the hene-
fils im watgr distriboiion amd use which
ware Ly be rekwrmed T bhe Inrlzasis, aml 1he
government’s  publie trust  rosponsibiliy.
With regard tn water aned pover develops
ment, the Courl of Appeals stated as fal-
bivwd al 485 F.2 fic

From the above deseription of the beg-

islation, it is agpeerent Uhat Lake Powell i

an important clement o link in the Cole-

pado Biver witler and  power dlgvelop-
menl. I cannot be conshlers] alome as
nll the existing prejioets in the Lppef

Rasin, i the plinne] ones, aree inlerms-

Taves! zmel ir.l_:;rrlo|:-c:nr]|.'nL The |:mj-l}l:'l!

have «ifferont pueprdcs, sl funcliors,

ul are dependent en Like Fowell Lo
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provide hasic atorage mreossary bo Tulfill
the delivery roquirements e the downe
stream states and Mexico, especially in
dry yesrs. I these requirements can Ty
s mel by use of this storage, the spper
stales can develop the water allecated to
them For irngation and other projeets, 17
this storage is reduced by a limitation on
the level of Lake Powell, tome projects
built, aml 2ome rethariaed, are ab least
impaired. This interrelation created hy
Lhe eempuehensive plan Tor dovelopment
i rriber delicate and can be disturbed if
the eapneily of hf fur the largest alorage
o Pegulating unit is reduced significant-
Iy. The tolal doevelopmont e wis gav.
gn extensive eonslderation by waler ex-
peris and by Congreas. Bee 81k Cong.
I3t Sess. (1955), S Report 128, and #4th
Cung. 24 Sess. (1956}, House Report 1087,
The mepuymenl schedules aml powes rev-
enwrd were alse Tully integratol inte the
plan.  See 2 USCode Cong, & Admin
mewd, Bich Cong. Q& Sez (15061, |y
2350 59,

Furthermaor:, ihe Court of Apgeeals staled
Lhe fulh:'#'rri,g with respuecl Ba Lhet: apﬁriﬁc_
yuestion of power gererotion, ol 11:

In conclusion an the argumient thal
Glen Canyon Diam should be operated at
lesa than capacity, we again meler Lo Lhe
[mirtinn of this opinion which considers
the eliminntion by Congreas of provisin
for proveetive warks for Rainbow Hridgo,
and 1o the ermination by Congress, as b
Rainliow Bridge, of the ajyslication of 1o
general wording in section 3 of the Stor-
uge Acl, This lefl the prajerl as plannod
gl bhe time Congress apgeraved i, and Lhis
wis 13 the full eatest of its deaign capae.
ily wa now consiruciod i all respects
The offleinls of the Bureau of Heclama-
tion whar are charged with the operation
of Hen Canyon Tham and Lake Mead
have po aperalid Lhe Dams, and this B
correet. There wis included o specific
gilmanition by Congress to ibom that the
power generation fueilities [ operated g1
their mosl peodvetive rate (43 DR
§ REH),

I is cleser that the state Sntensns in the
aperation of the dam aml reseevoir in the
manfer prescribial by stute and rogulas

" pien are welghly anl not svercome Iy the
pelatively weak showing made by plaintffs,

2 Sectinn | of the Coleade fifver Borage
Froferd Act

Section 1 of the Colorabe River Storag
Project Act, 43 .50, 4 830, cnils with the
pm\'ip:r, “That, ax pkrl af the Ghen t'rl.rl-}'l:rﬂ
Unit ihe Seorctary of the Intenor shalk Lake
adequate measures to preclnde dmaairment
of the Rainlow Brdge Maotienal Monu.
mient.” In Friomds of the Earlfh v Arm-
sy, 485 F.2d 1 (b Cie, 1873), cor
denid, 414 U5 1191, 894 200 98,
LoEd. 2] 130 {00940, the United Siates Courl
of Appoeals for the Tenth Circwit helel, after
extnsive htigatian, that aclion aken by
Caongresa aller Lhe pisagee of the Stermge:
Act demonstrated thil vhe portion of sees
Lion 1 that refers e Rinbow Beiclge Rl
becn  fepealed.  Meverikaedess,  plaintafls,
with wa LpEarcnl cronsius cancepl of what
i pequired of them as alvocates, srongly
contersd ihal soetwn 1 bhas nol, in Fact, becn
ﬂ.']u;-HJl..-cl. Plaentiff= LT EY 1:|.r!-p;u.'|g\-u Tram
Friemds of Lhe Earth slating Lhatl the cise
wns 'nok rm:;'ll;.e m sbwtenn ol n'.-pl,:rl.l by
implwealion but more @ reversal
Jof & previea p=eition™ 480 FoAl o1 B

IEI in a0 ﬂ.rgl.:iﬂg. |1-u'||'.':-l.'l,::'r |r|ai|11.i|!'Fs
guate Lhe lnnguage completely out of cons
Lext and ignore the clear holiling of the
casr, In Friemds of the Fartk, the sour
reviewed ot [ength the varioos stalutes orid
circumalances thal demonstratod Lhal aee-
tinn | hael hoen pepeabed by sulseguent
cnaciments. To put the |angeage gquoled
by plaimtiiTs back in conlext, thir court oon-
cluded pa Collonws:

This is thus nat renlly o situation of -
pual by implication hut mor:
reversel afl | prcviears posalion after oene
sihering 3t fully in ghe [ulalic Rearings
gl afler the members appiorently spmc
ta the eonchesion that the protectivee
» works wimhl 1w sswee shetrimental thain
bhi: presenoe of wiler in the Manumaeng
This “repuead”™ 0 51 shrul Je

ciefloel AL, thes wis straigede e, -
roel, stend admer hesiringess o rhe _-.ujr__[w-:_
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485 FA0 a9 (eraphasic aililal) In view of
thiz procise habling, it is difMeall w s how
(Hlainliffs can serinpsly assert thatl seglian 1
can e peurrecled and censtroml lnoany
manmer b aid thems in Chis et

3, Apdicaldlity of NEPA

Flaintiffs~ thirl and final ¢laim s that
the agerating eriterin [or Gden Canyon Dam
aml Lake Powell must be splgected ooan
cvirenmental impact staldy aml Salement
under ithe mandaie of section 1CHZHC of
1he Miational Envieosmentid Policy Act, 42
(A0 & ARG s plainliffs’ position
that the finalization of the seerating crite-
rla, which finally delermine how waler in
the witer project i ta b abistrila Lok among
the upper basin reserwoics, and when amd
how Lhal water i to D released 1o the
lower hasin, wis a major forlderal action
having a significant cffeel upan the quality
of the human environmeni.  Since delemwl-
ants have not jsaued an coviroamedtal im-
pact stavement {EL8) concerning the envi-
ronmantal impact of such actions, Lhis court
i aaked 10 halt sueh Turther majosr aetyena
with reageset o the aperation of U dam
and rescrvoir pending the completion of an
ElS

[n Grand Camyen Dorries foc v Walker,
so0 F.2d 5% [(MRh i 1974), plaintaffs
sought injunctive relief apainst the Secre-
tary of the Interior and various athor offi-
ciuls on grounds very similar Lo those urgel
by the preseat plaintiffs. Specifically, the
Grand Crapor Doccos Aaintiffs alleged
that the continuing operation of the fibken
Canyon Mam is a majer foldeml action ro-
quiring an E1S purswanl e 42 UEC, § 430
el sy The Tenth Circwit Beld, however,
ihal this issue was rotl prajeerly befere the
coart singe Lo Dhepaeriowent af Inlerior had
il thiel Leme Laken aecliomn aufficiemt ta
catablish Vhe [hpirinwnl’s poaition eegnis
ing whether amd bsw NEFA should T ay-
plicd w the ageration of the dam. The
oourl conclwbed 1hat anly when the Theparks
ment " hasi cxercised the lrowl
dseretion conplerred by the Acn aml the
Guidelines will the e be g for judivial
cetermination”™  HHF P20 at 6.
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[4F [n a6 attempi Lo cistinguish Lhi: in-
stani action frwmn Lhe Grand Canpon [l
ries-east, plaintilTs cliim thal the record in
thiz £ase shows thal the ispues presented in
Grand Canvon floreics ape now mpe Do
decision because plantiffs have regquestid
that the Department prepure an EIS aml
wecause some work has beon ddene by e
femlants towarl sleciding whether a formal
E1S should ke preparal. The cowrl finds,
howowor, thotl plainliffs” roeliance wpon Lhe
dieta in the Temth Circuil dbeesion Lo Lhe
effeet that puurties should reguest chat Lhe
Department consader the prepariatwn of an
E1%, and wpon any efforts thus far wader-
tahen by the Department, is misplced.
The clear ieaport of Grand Canpon Docrcs,
which olwiously i binding upon this eowrl.
is that the Depariment must assemble the
relpvnnt infarmation aml take a position of
sufficient cfarfte amd Tinnliy that il can
fairly be sl thatl judicial review of that
pugilion would be justified and menningful.
There is nothing in the recond that inlicates
that 1he Dopartment has al Lhis lime wmken
a position AL all et alone one that woull
meet this stamdnml, To the contrary, il
M LTS from the memorznila and affidavite
o Mle herein thal the Department i saill
petively eonsidoring ol formulating it o
gition regarding the sppliealility of NEFA
and the neeessity of an FiS in the Gken
Canyon sitwation. Thus, this court con-
clusles, a3 did vhe Tenth Circuit in Gad
Canpon Dorries, that tht guestion of the
applicability of NEFA to the chgoing oper-
ation of the Glen Canyon Dam and Bescr-
vair is mel projerly bofora the court,

(5] The court woull lke to aded, haw-
ruer, Lhel eved if the NEPA question woee
properly preseated al Uhis time, the eourl s
of the opinion that an EIS would nat dw
roguired in the peesent case for bwa reas
anfs,  Firsl. it apgrears Lhat the operation of
Lhee dam anal resersiar aee so alrieldy limited
by eengressional — amd comirctual  con-
strpints that deferdants’ aetions are merely
mimisterinl setions which do not mse Lo 1he
bevel of major fehoral aotions.  See Sierra
Club v. Morton, 400 F.Supp 610 (M.D.Cal
1975 Moarris v Tepacssee Valley Aothor-
ty, 345 PSupp. 321 {N.DLAL2 197280 Law v,
Regor, 345 F.Supp. 389 (M. D.F1a 19720
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[n Morris, sepra, the eourt provides &
heljplul analysis of legal issees similar o
thuse im the instani case. Thet casze in-
violvizl o dam authorized by ihe Tennessee
Valley Awlhority Act of 1833 (18 U.S.C.
& B3lep and |:n|:|u'|'||||.-|.'l.-|.'|i ]:lrinr s thar pnget-
muenl nf NEPFA. Plaintif{s claimed chatl
dufendunts” operstion of  Wilsen  Dam
caused the walers of the roserrsir 1o rice
and full, vausing refuse maller Lo Becuma-
lute in the sloughs adjscent Lo plaintiffs’
fund.  Plaintiffe sought relief under NEPA.
Thi court dismasssd Lhix argument in SUme-
mary fashin, stuling,

TY A has made no propoasl for
such & mjor aetion (nar has it Laken any
suh major action) with feapest ta the
matters involved in this case sinee WEPA
became law on January 1, 1970, TVA4
hax simply continued to operate fts dams,
rrefueding Wilson [, Jn sccondznee with
the statutery direclive sontuined in soe
Biar Ba of ik TUA Ael. NEPA has no
application o ageney setiond setiled long
befope XKEPAS  chactment
ferngrhasi ashibed),

G F.Rupge &t 321,

I Brerrie Club v Marton, s pera, the courl
reachs] a similar reaglt,

With respeet o the [elia and I'I"':rn.['r'l:

Fumping Plamis, it i converiont 4o dis-

Irngrwesh b ewweration of these faeilities

e ter tRefr prcsent maximum ercitics

from gy fulvee cxansion of e (wo

Facilities. Lo regaed o the former, plaine

ulls vigporawsly aseert Lhat lwecause el

annual pumping at otk siroctoees will
inercase in fulofe wears W opeach their

IWCSCRE maximum  eugilics, Lhise ns

efcaden akme will b salficient e reguans:

the filing of an E13. The Court finds

Lhis wwicrlion watenable,  JL i peither

sppa el in logie ner by the case law.

Although NEPA i applicable 1o further

imepemanlal major fedeppl setions ooear.

ring sulewaquent 1o its e Mective duic oven

Though o project wis ifitiated prior Lo

that ddite, once § profect s complete,

Heers v b nng further muger acthen fee

cavse ut M time of compleifon, che

pregect was capsible of operaling al maxf-
avems crpaeid ¥l the ageacics intended

ta gperate it at full capacity. See gener

ally Morris ©. TYA, 345 F.Supp. 321, 32

(MDAl IETE. See CEQ Guudelines

§ 113, If NEPA woere construa! to

rajuire application to onguing prajeeils

which were fully completed rear ti Janu-
ary 1. 1970, most [ecernl apencics woull
bocoma trappod in an endless wels of Ef3
paperwork.  Such ap interpretalion was
nat intended by Congresa and 13 nat sup-
portied by the case law,
4 F.Supp. at 645 (empshasis addi=ly,  Simi-
larly, WEFA waa nol intended W Congrross
ie Lrap lhe continuing operation of Glen
Canyon Dam and Lake Powell in an ondioss
wels af EIS paperwork once the project was
completed and capable of operating at max.
MM CREEACIEY.

Seeand, the relief soughl by Hningifls &
nol withifi defenalnnts” svailable allerna-
Lives. The purpase behind the provigions of
42 UAC, & 4232200 which reguire Tiling
an EIS “on proposals for legislition and
othuer mmajir Poderal peliens  significancly
affecting the quatily of the human environ-
menl™ is tor erquire thit docizsns of nspon.
sible officiaks e made afier APPrOpPFiste
and eareful consdderation of envimpmentil
repectd of propossl actions,  See, e
Movement Against Desiruction v, Valiae,
60 Flupp, 1360, 1as3 (D.Md.0973), af-
Tirmed, 30 F24 29 (4th Cir 1974 Anid
the courts have eonsistemtly  inlerpaelsl
NEPA lo roquire a consideration of alterna-
tives which are rensnnnhle amb oo nar e
mand whal is not meaninguliy possible.
Lifo o the Liand v. Brivogar, D55 53 460
(Sth Cir.), cor deaksd, 414 1.5 1082, wa
SCL 85, 3 LR 341 0eva; 1o
Why* Association v Murns, 372 FSupp,
28 {D.Conn, 1974), a5, 517 Foxd 1077 o3d
Cir. 1975k Cigy af Romwlies Wasnir
County, 392 F.Supp, 578 (100 Mich, 19751

Preparation at this time of o siteoperific
EI% on the aperation of Glen Canyon [Darm
would be of no bencfit to the plantff k-
chuse ihire are Ao Peasenalls nHernatives
which woubl afford plaintiffs the reliel
they seck,  Soe Frivads of the Eurth v
Armatrong, spre, Binee, for reasens whch
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hivver alrcidy Bowen aiscussed, wilhelrawal of
Lake Powcell Trom the manumest dar ihe
ponstpaetinn of prolsclive waorks is no bong-
vr menmingfully pessilde, analysis of thes
alterpatives wisild T only a “hollow exer-
Soo  Calvert ONiffs' Coordinating
Commitice, (oe v, Alomie Encrgy Commis-
sfor, 146 L8 A& pp 100, 33, 52, 449 F.24 1109,
1128 (19710, Wherelore,

IT IS HERERY ORDERED that the mo-
tions Tor summary judgmenl of the respec-
tive deferdnnts an: grasted and, in aecord-
ance with ihe above opmion, the mation Lo
strike the affklavit apd morograph of Kar
W, Luchert s moat.*

Lowis L. HERM &t al, Plaintiffs,
.

Daniel W. STAFFORD #i ul,
Defendanta.

Mo, G651
United States Disirict Court,

W. [t Kentucky,
Lawisville Divisson.

Jan. 10, 1978,
(n Motion 1 Reconasber Aug. 15, 1978,

cisi”

An pelien wis insbibwbed on curﬂpll.il'll.
lfor albegead securites vialatbona. On mation
of individual defendant for summary juslgs
ment, the [hsirict Cowrt, Ballantine, J., held
that: (1) setiors under Seeurities Exchange
Aol governing aauance of (alse and decep-
live slulemerts in conmeclion wilth sale of
securities or application of period of limita-
L provided by stabe law, [(2) applicable
period of limitation was pne contained s
Blue Sky Law of Kentucky: (3} suspension
of vrading in sk of corporation, initiation
of imsalvency propecdings in atate sour,
and action by Secaritiea Exchange Commis-
sion against corporation was sufficient to
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provide plaintiff shareholders  with  aode-
quate notice of frawd so0 ns Lo iniliate un-
ning of limitation period, and (4] whoere
period of limitation eontained in Bluwe Shy
Law of Eentucky was amended effective
June 16, 1972, extending time period from
two to three years, bul prior to that date,
and ao later than July Nk 1970, plasntffs
werg pul on nobice of alleged frovdulent
peiivities of corporation, lormer LwWoepear
perind of limitation was applicalle and op-
erated 1o bar action againat individual e
fendani, who was not mamed ws o parly
defemdnnt until Oetober 20, 1972,

Motion grambed,
Bee alsn, DC., 455 F Supp. 65T,

1. Federsl Courtn >=428

Proper limitation perind Tor getiens une
der provision of Securitics Exchange Aet
governing issunmner ol False aml ﬂEﬁEﬂii'-‘t
stalemenis in camnection with sabe of seou-
ritied is one provided by state law. Beeuri-
s Exchange Act of 1934, § 10(k), 15 1.5
C.A. § TRHb),

2, Serurities Hegulation =1H

Blue Shy Law of Kentucky and period
of limitations contained) therein rather Lhan
general froud statute of Kenatucky was ap-
phicable w federal action brought wnder
prvision of Securities Exchang Act yov-
erming msuance of false and deceplive slate-
meenils in eonneclion wilh sale of sscurities,
KRE Z232041), 202 480M3); Seeurities Ex-
change Acl of 1234, § i0b), 1% UBCA.
§ TEyb.

1. Limilation of Actions =1M0{L, 11}
Statuta of limitniions in federal frood
cases beging Lo run upon discovery of Trasd
ar when |1|n'il|1.i.F‘|" enuld, with ressonable
diligence, have discovered fraud. Socuritie
Exchange Act of 1834, § 10(b) 15 LLE.C.A.
& TRj(h)
4, Limitation of Actioms 2= [00{]3)
Suspensson af trading in sunek of corpes
ration, initiation of insalveney prodecdings
im sinte court, and aetion by Seeurities Ex-
change Commisn againsl  corpuarslion



