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disirict rourl 1o impese <ach o wiviibones, !
Truesdell v, [TRited Biabes, e 102d 259
edih Cie. MGRa ;. Pegram v, Dnited
States, (Ml Fo2E 220 0 Kth e, G660,
Moreover, had {he diztiriel coark ane
touncvdl thab the somntence impesed wis
1 Pul eomcuriently  with  defemndant®s
wlale seitenee, this weall have served
oply ms g reeommemdntion. 1L wanll
have haed mo Linding o Feet on the ARbar-
ney Ceewernl, whe, mlone, is piven Ehe
right 1o dedign:le whire i =eniones ixin
18 " 5.0 & 4n=2iwi; lipsh
dun CFawl T7h cMmh Cir.

B ey,
v. Hewndersan,
18GY ),

|8] Counsel nlso argues Chat the fed-
erul detniner now plal on the dofend-
ant will deprive him of rehabilitative ofe
porlumitics while in thi lowa penitentia-
ry. The alleged edvbederions effiseks of &
ablainer apon a prisoner's castoly, how.
rver, =hanld be adilresaodd tor the authori-
ty having custady, nol Lhe ohe reguedi-
ing it, 'f. Cooguer v Lockhart, 480 B 2¢
J0E CHLK i, 173D

Judgmont affirmed,

GRAND CANYON DORRIES, INC., #t al,
Appellants,

.
Henald H, WALKER, Dirvctor, Xatonal
Park Sorvies, ob ml, Appellesu.
Mo T3-140%.

United Sintes Court of Appeals,
Tenth Cihreaeit,

Apg. M 1R

r

Opweralors of commereinl Floal irips

on Colorada Hbver bebow Gilen Cahyon
dam hrought action againse varlps fed.

L T whisly awub] lipve
Iwwn il Wjmidn Ther Belvmalpnt was o jiris-
ali letim ol Hod dnere B B penes el on
fiae vof Bsl finefe Elim EIGIANL e ekl 21

lidalinain  geanltry
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oral afficinls soeking doeclaralory and i
junctive rolief concerhing discharze
wiler fram dlam. The Tpited State
Di=trivlt T ourt for the [lstrict of Ui,
Abdon I, amderson. J., denied velief, and |
plaintiff appealed, The Court of AT
pals, Heth, Uipcwit Judge, held that
eveen L eonlractaal  obligntienz -‘“-tlﬂ
from plaintiffs' copcesaion livenwsc: 18
junciive pelief was nol availahlbe in A
caonbppl netion peal that :m:li:nHDTI- of
National Environmental  Policy At 10
onguing upekation of dom was not g
fasit jualiclal determination in nbsonee of
aty adimifial vt ive dlete rriination on the
ruller.
ATFirmeid.

1. Umind States —5447T]

Even if there were implied in 0
ression  licenxes  prantes r:rurﬂwrl-_ of
commerein] fload trips on Colorado River
helew  {Hlom Canwon  dwm contractud
riphts concorning relvnse nl walee from
dam. imjunctive relief, in nature of 8P
citic performance. was not  avib
againat ihe government in the contract
awtion; cperntor's remedy lay inoan X
tinn For damages Taefore the ;1ppl'ﬂl'lﬂl“
tril:amal,

&, Healil RRd Envicopment S5

Albhough snhjoct of retroaelive Ap
plivation of 1he Nalional Environmental
Palicy Acl is ot & matter entively with-
in agency ciseretion. it is A Fﬂ!‘“'
which must be determined in the f""_"
instance Ty the agemce. National Envl
rohmental Pelier Act of 1969, § I o
wigy, 42 U B0 A § 4921 o aeg,

4. Mealth and Environment <S2800
[ssup  whether  Xational Envirst
menbl Felicy Ack meguinesd pHIﬂFFm
of enviroamentnl impact atsbtement ]
cannection wilth continuing operatiss )
Glen Canyen dam wnz not ripe for dee
siam, in =ait by operators of :ﬂl‘h‘l'ﬂﬂ"':"l
fleat {rifa on the Colorade River belo®

[CHA" § SIEhigniias.  The theeeytd
spwsan] (uerile e wEs eeipolsd Wy 2 U2
LA LTI R
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l]':l_' wlum compdiining Ehal intermitlend
redduction in velume of woter releasaed
ilerlemed with =afe comluel af Thsit
Leeges, where jaeither the Lepariment of
Lhas IatsFioe moe any of ils sulseedintse
wgpencics had cver considered, el alone
derided, whethor the National Envivon-
mental Policy Act applied to dhe con-
Limting oo pution of the dam. Naticpal
Forvirapmental Policy Act of 19640, g5 2
el i, T A2 1" =404, B8 J591 oo Zrp..
[ et

Constance k., Lundberg. Jalt Lake
City, L'tah ¢ Onween OIpin, Salt Lake Cikr,
Fish, wikth her on the beweE s, (e apgaels
lrts.

liahwrl L. Klorguist, Attv., [hept. of
Jviabive, Wiiskhineeton, 1.0  Wallivee 1.
JahpEan,  Asat, Atlky, Gen, 10 Nelsen
Praw, 17 &, Aty anl George 1. Hyde,
Attty Depl ol Juztivie, with kim on the
levae-T v, Fror cgepa-lhioes,

[ei-frare- SETEL ancd HOLLAOMYWAY, §ir
il Jodges, sond TALBOT SMITH.™
lristract Jualpe.

SETIE Cieenil Judge,

Thie soveral appellinls gre opefalord
ul vomneereial Tleal Lrige o 1l 4ol
e Jiver Taduw Gilen Canren Dam, Ther
ojeeal Che abizmiszul of Lheir aclion for
e TnFatuey sl ingumetive reliel aeminst
thos Sevrvbary ol Che laterior and svaci-

v wnmaed elificial= of the Bureaa of
Revlamation  and  the Xotianal  Park
Service, The gisb of Cheie cofspilionl s

Heint Ehoe astagreriiagy sspvaCieis of €l Lz
volr oz anmd gartaenlarly Lhe intermit-
vl redac b= i 1he volume of wiler
rislsisegl biclesw Lhas alporm jokerfome with
P wafe vonlied of the plaiotifrfs" flom
=uch enterference iz chinwed 1o
b 0 copilinding Lrench of 1l eonfroe.
tal righta allegediy implicd in the con-

1ripis

resmpae locvnses which the plainnef Tz
Brwes b s ekl |‘|:|.' Lhe Matmnal Fark
Fervpoa-s The plaimdlfs' Boeee seroms

vintenton, beowever, i3 that the esitio-
coutr egaernbide of Glen Cabpon Dim is o

T juoar faslernl  aetion “wignliennily af.
fecling the aguality af The hoemuice -aves
Pumraent,” ged Ghervefare 1lae 3gejaaend
Environmentn] Molicy Ael (NEI AL e
cpires the pronardition of o cdetibled -
virenmuentil impacl stalemienl . 48 1705
LA H ] FRRETCTR

[ 1] Considering 1he  conteactoal
vlim= fir=l, wo fimd that the plontifis
wre in effect seeking =pocific perfern-
wnee of Uhe Cosvermmaent s albegecd abeligi-
Ligns,  Even if it were assamed dhat
such obligatisis do arise From the plaines
Liffa® wonoession leenses, 1The vayrt ol
nat grent the relicl regiested.  As we
remarked in Matienal Heliom Corp. v,
Maorron, dBG F.2d 995 11oeh Cird;

W have Tully considered the Su-
preme Courl cared which prohibil in-
junittive peliel apainst  poceramentiel
af ficers o pevaunt of thiir wphelding
the right= of the povertment ariging
nneler o centract.  Such ool is dise
lingauished by the Sopreme Coort
from actions secking compensation for
an alleped wreng nnd are megardod an
aelions srminst the sovereign 1o which
Lhere has nol bR codise k.’

Injunictive relied agninst the Government
is mob available in & controet action such
as this, ol the plaintif s remedy lies in
ae action For damases baeFore 1he WO
priate tribunal.  Xee [areson vo Domaestic
sl Froreign ommeree Corepe 557 LS.
RZ, G S0, 10T 0 Lkl beie.

The padentinl applicadion of NEPA 1
The ongoing ciperation of wodum plynaaad
whel cariwsd et ed |:-ri-:u' Lia piisztugre 4 thae
ACh vouled b s salssbsiebinl dssue Tugl it =
il geroperly Baefore s,

It i weadily  appared thid hotl
NEPA and the Ggidelipes promelgatod
thrennder roly heavile onoarenes action
1o arhieyve their atated objectives. Whil-
bhie diwtioh dself s muonbnleas 1hise co-
gitberit sl are slikan
ofly b genernd terms, Thos 00 s ale
apgairent that grent cebimer o placed o
the proper exercise of admindstalive
desercbism ol the ool faith ef fozts of

pala i v yes

S0 ol Fastesn Disteacl af Shaliigmn, =iiing [ R T A L T
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civh wgEency,  Faor thisg Teawyon the npen.
s aTe wiven ntitude i wiighing 1k
PRI S he Fiwturs 1n b i e pogh
i thelr docisions, As Uhe provisions i
e Guidelings eyl the  Depirtmental
Manual §llestrate, this Intitusle pxisis
alin with respect 1o proajeeta iwndertakon
before pasaage of the Aet,

E2E 10 G obviogs thal the suhjoct of
e relraactive application of NEPA in
nol @ malier cotively within AReReY o is-
retion, What we dg Mrogiize = that
the matier mgst be determiined in the
lirst insipner hy the aRency wile rkaking
4 Epernting the projeet, It Prrecigely
thid admimdsl pative lermingtion whick
has nal bewm mnde ihis cuse, and for
Whis  resmon 1he Liwsic  jagye is
Prescated, wod we mogep affirm ihe djz.
™izspl,

(4] 00 reviewing 1he record wy Fimed
neither ullegation aor evidisliee Ehereip
that the Trepariment of the Inferior of
¥ of iy auhordinggc apemeos hias vver
vemsidlered, bt aloke sbvcidiel, whicter
NEPA applics to (he cantining opera-
Lisit oof Clen Canven Dam. Mo js there
allegation or ovifoner thal the plaintiffy
have respucsted e Dopiertment 1o cag-
sider the gueation. [Hiring neg) Jirge-
maent the plagntjffy illaadisl 4o 5 Boamlaer
af informal CREVETEAl ON wilth vmrigny
epiriment  of Fieials, Even if  the
record wore in pefloce these eomepran.
tioms, they would stil b insufficiont 1o
estiublish the Department’s pesilion,

AL this point the eourt and even the
Plintifiq can cnly spmculate at the pinag-
tion 1he Tlepartmens rmighl  wltimagely
Eake. b in pessib)e thal nftey Feviewing:
e situation 1he Department might de.
vide thut gy imawee slalientent in fenmibile
At necessary, and it it is practicabls
o campdy fully witls seclion 1iE, O
ihe other hand, 4y s abecide qhat by
thin Lime it wogld [ unrensonghle weel
imgerctivalle LU recensider {he G[HELL
tien. o phay evend Whrdever coupse the
Department Ltkes, jendicial Feview migat
Wil iy apling . [t iz the Pvepaiedment
Which must jn ihe Civsl inatamee assom
Ble amd woigl (ke Fiaetens relovanl to

Wit FEDERAL REFORTER. 24 HERIES

whether anit how NERY shenli be ap
phimt b the operation ar the dam. Oly
when it hax exercised {he borgael el j -
Liun eonfep o by thee Act and the {uide-
lines Wil the jypes fue File for judicizl
determinaling,

Wi hawve cansidered the eases AFEAing
wnder NEFA in thig Cireuit and many
oF these arisine in ather Lireuies,  In
UTRFY dnalance Lhepe s Agific apener
actioh or o decision |hat hns dwen the
bt for pevicw, e il it wis anly a
determemntion that he praallivular ariing
was mel Auljoel b the requiremenis of
NEPFA,  See far eanmple,  Weoming
Outetacr Unnndinating 'oubeil o Raie
41 F.2d 1244 «pmep Uir, Woe hnve mo
sich aetivn o devision Wefore us g po-
VECW §Ib Ehis g,

The proldem befops 4. Cil apprapris
ately b eharnctorizmd ga G of ripepedn
We lalieve this enep chosoly  porallols
those in which (ke Eeneyr action for
which peview jx #arght s pot sy fficfont-
I¥ Farmalized ta be approgriately consid-
et by the cngrts, The Supremse Court
eRpressaec] Ehe cendralling conaddersiions
i Ahbasi Labrratorics v. Gardney, 487
LR 106, &7 =0 renT, 1R L.Ed.2d 581:

Wit by widerthking in 2urvpy bhe
inlricacies of ke ripehicas dooteime it
i fHie Qo wiv that jie hasic ratinnale
it to provest the courts, through
Aveidance of premptur ad judication,
frum entaiipgling  themeelvoz jm ab-
Siract disagreements over s mipistra-
tve policics, and alan to Deateet Ehe
agpneies  frogn juclicjal intorferonm
uniil ap administrative docigion hes
leen formalized ang jra effecty folt in
il cancrete way by dhe challenging par-
Lids,™

Although the fucks of thi, case dfffer
substantially from thase in Abbolt Labe
rdarica, the cunsiderations st farth
therein apply eyually woll hope Judicial
melion gt 1his Irwind, withomel o deeisbon
by dhe  Department whither XEPA
will be applied, would b promgiare and
would perbaps frustegte the very par-
iien of the act. The apgariunity should
b firat afforded the Department to uti-




TEMFLE v, BUSHELL

591

Ele om0 B0 S8 0T

ize the procedures sob forth in Jia de-
wrimenip] mansat, spd to make it Ini-
l inceprndent determination of the ex.
wil in which NEPA should Le applied.
‘Wil that determination has been made,
v thie Department hos in some formal-
munmwer  indicnted ity refusal g
ke it Lhe cane is inappropriaie for jies
ivind cansideration.

AfFirmed

Wailk: H. TEMPLE, Jr., Fhintifl-
Apprilant,
V.
duhin F. BUSHELL, my Posimoaster of
Dukland, ¢ aliforbis, ¢t al.,
NeTehdnmiy- A pgeelbeoe,

:"I_-"-||

oy M. FRANCORS, Pielnilif- A ppeiiand,
LS
duhn F. BUSHELL, 35 Feimaster of
Clak ianad, Cublformdn, et al_
Ielendanta-Appel o,
Mg TE=1831, Ti=213%,

oot Staieg Court of A gy,
Ninlh Clocuil,

July 1, 1974,

Fuista] vinpluvess, sl of whom wis
ey stispendeid from bis ol pueiard-
# mnedmiminlrative dlerrningitioh 43
whether b ahonld ke Frrmancatly pe-
s fram festal servies raught ¢
ues Tovnguit Lwir suspaeriziong pending
Fdl wdmimesL et ive hrarmy, in g
At United States Phistrict T |
* e Maarlhors [Histrivt nf Ualiforme,
drt K lvckham, 395 F.hepp., 54,
bis<lu) velsLibd ianalily of sum MAUEy %15
widnrl, duad in sdher rrao e Ilixtrict
et dended mestion Far s brelirming ey
uriclisay il dismissed acliem for |ack
areadiclion, nne appoals weps litken.

Hestrndde | yjapld CaLTIETY T PO G T P

LT LI TR [LL I PHL I LOETTREIY {PETH

The Court of Appeals hebd thiet due
process clanse of Fifth Amendment disd
nol requirg thal government cmplopees
be given & prosuspenzion adminiat ealive
hearing.

Affirmed.

'nnatifuthmat Law S=3A0F

Due process clanse of Fifth Aol
ment did pol Pequire that sovermiment
employees be given g peesuspension ad-
ministrative hearing. LR A ol
Armend. .

Clifford 0 Sweef, Leopal Al Sarivly,
Alomeds  County, OQaklaudt, cal., for
plaintifis-appellnpg s,

James Brovning, Jr, T, % ALy . Mau
Francises, ¢al, William BEarter  and
Alan 5. Rosonthal, et of  Justice,
Washington, D", far defernelyit <-ageped-
bews.

Befare DUNIWAY and RILKEENNY,
Circuit Judges, anil HMITI " lviztriet
Judge,

C'IXI10N

FER CURIAM:

Euch of the appellnnts in these qwo
viaes was semmarlly suapended fram hin
job by appellees pending an administ -
Uve determination as g whether  he
shentled b permanentls removed §rom the
deetal service,  Nejther Appaellnit songrhi
b exhausi hix yvailallo Aalemim s trative
Femfiedies,  Liastemdl, yeh T IR O I
brought suit in disl ey court to enjiain
his suspensian Paraliege 5o FiBlt sl mgy o
tradive hearing, allegine that the du-
provess claose of the Fifth Amend mgent
PeYUERCE & Tine-au SPoRH i ddmini st rad g
hearing,

In Temple's case, the Uil conr ..
wival ki molion S Ill"l.'lil'lliII:u‘:-' in-
Junctéon and disngissed hiv edgun
buk wf jurisdictien on (3
bie bl Wi ‘I:u xhanst Rhis

[ue
Fronand thein
N G HIC

Bl i Flistrie anrt for iy Frimorp v oy



