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I cannot ogrec with the majority’s im-
plicdd supgestion that the Seventh Circuit
might hnve decided Btanford 0 reverse had
the disclosures been madke 1o privile, nons

Lamarr BADONI, Teddy Haliday, Betty
Holiday, Jessie Yazzie Black, Jimmy
Goodman, Beger Bitsinnie, Shonts
Chapler of the Navajo Nation, Navajo
Mountain Chapter of the Navajo Natian,
and Inacription House Chapter of the
Navajo Nation, Plaintiffo-Appellanta,

governmental investigators.  Slanford reat
upon the actsal “judicial procecding” lan-
guage now in subsection (IKCKI}, nol upon
the identity of thme to whom diselosure i
made. Even the Tr1||._'rn-:ril'.1'."x vl wiew of
thal =ubseelinn does nol suggrest such A
governmenk - nonguyernmenl distinetinn,

.

H. Keith HIGGINSON, Comminsioner, Ha-
resu of Reclamation; Ronald H, Walker,
Director, Wational Park Service; CecH
¥. Andrus, Secretary of the Interbor, De-
fendanils=Appellees,

Meither can 1 agree that che structure of
Fube 8] impliea a lack of suthority for
disclosure orders such a3 here.  The majoris
ty views ihe grouping principle of Hule
6{eN3) to bo discloswres in il of grand jury
investigations (subseetions (A) and (B} ver-
s disclosures in judiciel procovedings that
oceur after discharge of Uhe grand jury
{subsection [Clh. The grouping principle
might just as easily be viewed as discloaurea
ihet do not reguire courtl approval versus
disclosures that do.  Perrmitting disciraures
1o government personned withaut caurt ag-
proval, 83 Congress dil in subsection (Al
does not of fself dmply a peshibition in
subacction {C] against court--approved dis-
closure to nongoveramenl personnel,

Finally, 1 find nothing in the bogislative
huslory eited by the majorily thal suggesla
a per se rule against eourt -approved diselo-
sure U nongosernmenl personnel during an
ongaing grand jury investigation for Lhe
sole purpase of aiding that investigation. |
wouldd hobd thal Rube &lep3HCKi) permits
sueh dizclosure within the discretion of Lhe
sUrL

State of Utah; Central Utah Water Con-
servancy Ddatrict; Colormde River Con-
wervition THetrict; Southwenlern Water
Conservation District; and State of Col-
orado, Defendsnte in Intervention=-Ap-

pellees.
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The United States District Courl For
the [Hsteier of Ulah, Aldor J. Asdersan,
Chief Judge, 455 F.3upp. 141, entered order
granting summary judgment io defendant
feceral officials sp 83 o cffectively deny

igs. 44% F Supp. 349 (DECL) sppeal ovs- The CHstrct of Rhexde 1slaad did say subses-

russcd, 580 F2d LE (bst Cur 1378) {lach al
appeliue jurssdiction). The Souathern Dasteicl
al Florida is quoted as saving (hat the applica-
L of Rl BRI "t dhe vere prand jury
Feems wheth discloswre s sought seems sorme-
what ilytical ™ J7H F5opp ol 483 Bul ahe
Florida coisrt just as plandy conceded that
"Iclanceivabdy, hmwever, sulbsecbion C can T
seen A% proaciding; Che caurt with a discretionary
means of diseloiure Beyend the conbines of
suhsection A" K In the endl, the court found
il WANECERSAry 1 pesodve de assae, Tor il coo-
cludi-d Lhal 1he Goversimoend Bonhedl Eo sk (e
Areuiiaite e foe dhidclosare

Linen €000 was *rat desipsed” bo permit discle-
sures during ocngoing grand jury invesligaiions
Sew 445 FSupp. at 30 Dul the thrae of ds
halding was 1hat the federal prosecotors Tailed
L sfahlish Lhe pequusate need for dasclosure toe
Lhe slale cevective.  See g, 1 was on Lhis
discretianary Basis caly thar the Firsi Cincuil
viewed Ehe halding. See 580 F24 a1 17,

1r sum, 1 canneat fird in either cade the solid
qipper, fourdd by the majosily far its reading of
Fule el M H,
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peliel to Indian plaintiffs making constitu-
tonsl and statulery claima aprinst those
officinls, and plaiotiffs appealed,  The
Courl of Appeals, Logean, Circwit Judge,
held that; {1} management by ihe govern-
ment of the Rainbow Bridge Mational Mon-
ument in seuthorn Utah and of the Glen
Canyon Dam and Beservoir upon the Colo-
rade River 58 miles below the Monuement
did ot ififringe upon the froo oxercise right
of the Indign plaintiffs secking declaratary
gid injunetive reliel despite claims that, in
impounding water Lo form Lake Powell, the
gvernment had deow ned some of the plain-
tiffe' pods and denid the plaintiffs sceess
to & prayer spol sacred 1o them and, by
gllowing {ourists 1o visit the Rainbow
Bridge, the government had permitted des
ecration of Lthe sacred nature of 1be site ami
had denied the plaintiffs’ their Fight to cons
duct religious coromonics &l ke praver
apak, and (2] decision of the Burcau of Ree-
[amation under the direction of the Seore-
tary of the Interior to draft & comprehen-
pive environmental Impascet slatement con-
sidering the cnvironmental effecis of the
entire Colarado River Basin project and re-
|mted desigions of the Burcoe @ refrain
frim dralling o site—specific enviconmental
ipact statemenl on the Glen Canyon
project itself were reasonable decisiong not-
wathatanding atlempt of Indian plainiiffs to
rejuire 8 Fparale envieormenial impact
atatement an the continuing operation of
ke Glen Canyon Dam and Resarvair.

A i,

I. Constitutional Law =484

That Indian plaintiffs lacked property
rights in the Rainbow Bridge National
Monument was nat delermisative, lut only
a Teclor Lo Iw considered in weighing plaip.
Liffs' free exerciae claim against competing
intercsts in action for declaratory and ins
junctive reliel against management of the
Menument by Federal officials.  Colorado
River Storage Project Act, § 1, 43 US.C.A,
§ 82k 16 LA &5 1 el osee, 4K,
46idd-4; UEC A Const. Amerd, 1.

2. Constitutionel Law <=8

The Court weighing & free exereise
claim againad eompeling incereats must look
to the nature of 8 governmeni action and
the ||.lua|i1.].' of plamntiffs' puasessins W die-
termine whether they have stated a free
exercise claim. USCAConat. Amend. 1,

A Constitutional Law a=i4

Anelysis of g froe exercise claim in-
valves & determination of whelher gaveri.
ment astlon ereates 8 berden an Lthe oxape-
cise of plaintiffs’ religion ard of whether
practice infringed wpon is basced on & ayatem
of beliel 1hat is religiows arsd sincercly held
by the jerson asseriing the infringement.
LE.C.AConst. Amend, 1,

4. Conntitutionzl Law 2=21

An actisn which infrinx\uﬁ U A prag-
tiee that is based on 8 system of bolief that
i3 re]:'g'inux and 5inmr{l!}' henrBed I:._"lr person
pesertimg infringemont is violative af free
exereise clause unless governmant catablish-
45 an inlerest of aufficienl magmilude to
override interesl elaiming protectlion umler
that clanse, [[3.CA Const. Amend. 1.

5 Conatitutional Law =3

Interest of the government in main-
laining the capacity of Lake Powell formed
behind the Glen Canyen [am on the Colors-
do River in aouthern Utah al a level thal
iatrwded into the Binlow Wridpge National
Monument oubweighed the religious inler
el of the [ndian plaintiffs secking doclarp-
vy ard injunctive reliel in the case, Cobie
eada Hiver Storage Projgect Act, § 1, 43
UECA 4 G6H; 16 1A A =3 1 ox T
A6, HERbi-3; U5C Aol Amenl, 1,

&, Constitutlonal Law =Ry

Free cxercise claims generally chals
Ien,gva- Bovernment dictates which Nan_’l-]
#ilizens: Lo viclate Lonoks of 4RoiF miiﬂliun ar
government action which sonditions & bone-
fit or right on renanciation of & religious
praclice. [LR.C.A Comst. Amend. 1.

¥, Conatitutional Law o84

Essznnee of regulations io exclude Lours
ists completely from the Rainbow Rridpe
Hational Monument in Sowthern Utah Tor
the pvowed purpeae of asling condoesy of
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religious ceremonies by the Indaan plaintiffs
in the case woubl be a clear vislation of the
cotaldishment clnusc, Coloriule River e
age Project Act, § 1, 43 US.CA. § 620, 16
USC A &% 1 oot s, 6k, 26l o
UE.CAConst. Amerdd. |

8 Constilutional Law =44

There was no basis in the law for or
dering the government e exclude the pub-
lic from public areas o insure privacy dur-
ing Lhe exercise of First Amenslment rghts,
US.C.A Const. Amerdd. 1.

8. Conatitutional Law e=32(9)

Alhough Congress had autherized the
park serviee to pegulate lhe conduct of
tourists in order w0 promote amd preserve
the Rainbow Bridge National Monument in
Southern Utah, the Incian plaintiffa in the
case secking declaratory and injunclive ro-
lief did not have a constitutional right to
have tourists visiting the bridge ael in a
reapectfu]l and appreciative manner. Cole-
rvbe River Storage Project Act, § I, 43
USCA § 60, 16 USCA 58 1 01 sy,
460, 460dd-3; USC.A Const. Amend. L

10, Coanstilutional Law =84

Management by Lhe povernment of the
Esinbow Bridge Maticna! Monument in
Southern Utah and of the Glen Canyon
Dam amdd Reservair upon the Colerado River
5B miles below the Manument did mat in-
fringe upon the free exercise Fight of the
Indian plaintiffs seeking dvclaratory amd
injunctive relief despite claima that, in im-
pounding water to form Lake Powell, the
govermment had drowned some of the plain-
tiffs" gods and denied the plaintiffs access
ts 8 prayer apol sacred to ihem and, by
sllowing tlourists to visit the Rainbow
Bridge, the government had pormitted des-
ecration of the saered nature of the site snd
had denied the plaintiffs' their right to can-
duet religious ceremonios &t the prayer
spor.  Colornde River Storago Projeet Act,
B 1 43 UECA & 620 I DSCA 55 )
el seq, 48044, 460d4d-3; 1L.3.0.A.Conat.
Armsend. 1,

I1. Health and Environment o=25.10(5)
Although a comprehensive environmen-
lal impact stulement is frequently under-

6l FEDERAL REPORTER, d SERIES

Laken after projeel of siteospecific state-
ments have been drafted, ihe peed for a
comprehensive statemnent does nol at-
Eﬁﬂlnuul}li:h a meed Tor a alatement of &
narrewer sooqe, Natiomal Environmental
Falicy Act of 1969, § 101 et aeq. 42 US.C.A.
§ 4331 et sex

[2. Health snd Envircnment =35 10(5)
Decision of thy mation
wnder the direction of the Becrilary of the
Interior ta drafe a comprehensive erviron-
mental impact statement considering the
environmental effects of the entire Colora-
do River Basin project and related decision
ef the Bureau o refrain from drefting &
site-apeeifie envimnmeonial impact alate
ment on the Glen Canyan project itself
wire rensanable deciainnﬂntwilh.tundihg'
attempt ol Imdien plaintiffs to require a
scparate environmental Impaet statement
on ke eonlinwing operstion of the Glen
Canyon Dam and Reservoir. Colorado Riv-
or Slorage Project Act, § 1 et seq., 43

D3C.A & 820 ot seq.: Calorads River Ba-
sin Projecl Acl, 55 102 &2, 43 USCA.
E'ﬁ'}i 1501(a}, 1552(r); Mational Environmens
ital Policy Act of 1968, § 102, 42 [J5.0A,
L]

§ AT =
e 4 updar
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Richard W, Hughes of Luebben, Hughes
& Kolly, Albuguerque, N. M, [Eric P. Swen-
sofi, Mexican Hat, Utah, with hirm on bricf),
for plaintiffs-appellants,

Amne 5 Almy, Atty, Depl. of Justice,
Washington, [, C. (Anthony C. Liotta, Aet
ing Asst. Atly. Gen., Ronald L. Rencher, U.
8. Atty., Balt Lake Cily, Utah, ard Robert
L. Elapquist, Atty., Depl of Justics, Waah-
imglon, I C., with her on brief), for defend-
ant-appelloes,

Dallin W, Jensen, Asst Atty. Gon,, State
of Utah, Salt Lake City, Utah (Richard L.
Dewsnap, Asat. Atly. Gen., State of Utah,
and BEdward W. Clyde, Salt Lake Ciiy,
Litah, with him on brief, for appelless—in—
intervention State of Utah and Centirsl
Utah Water Conzervarey District.

Frank E Maynos, Durango, Caln, and
Amdrew R, Hurley, Salt Lake Gity, Utah,
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cepl pornaps for a tolal ban on beer drink.
g,

(0] What of the reqoest staled in the
appeellant’s reply brie? for accoss "on infre-
quenl oevisiens” o conduet peligious cerc-
monies in private? The government asserls
thol planliffs, in commen with olher men-
herd of the public, may apply for o publie
nasembly permil to hold peligious cererme-
nics al the Bricdge® Mo one sugpeats such a
Permit coild ot b gred e permil sccess
alter normal visitigr hours when [iFivacy
might B wssurcd,  The cowrts hove held
prermmit Feiuircments unonnstilutionsl whan
they have boeen used to restrioin Firesl
Amenidment righls withoul narpow, alijor-
lve standards, B g, Shuttlsworth v Hie-
mingham, 34 1LE. 147, 80 50, Ban, 2o
LB 162 (196%)  ©F Chess v Widmar,
fuld F.2 THI0 {Bth Cir. o, 801048, Aug. &,
19600 (use of wniversity facilitics)  Char
preblem is thal there i ne allegation that
any sueh permit was requested and denied,
The pleadings, affidavits and inlerrogato-
rics suggest oo specific time or schedule for
religious ceromonies,  Tndecd, plaintiffs' an-
Awer Lo interrigaloric and the proffens
aflidavit of their cxpert Barl Luckert jndi-
cale the ceremonics are infrequent and
scheduled at the request of individual M.
vajis when a nevd seens b oxiat,

Plaintiffs cite the Park Service's propased
Fuidelines for use of Gramd Canyon Nation-
al Park, whick prohilit entey an cortain
sacred [ndian religions sites,  They also eite
the American Irilian Religious Freedom
Act, 42 ULBC. § 19986, which states a public
palicy to permit Imdians access o sacred
sitez Tor warship, and perhaps Lo rrilect,
thers from imtresion, Ses H.E.Rep. N 1 308,
85th Cong., 20 Sess. (1978), reprinted in
[1978] U B.LCode Conge. & Ad News, pp. 1262

M CFR § 221 provios in pertinent pare:

[al Puhblic meelings,  assernblies,  pather.

Ings. demonsirations, parades and cdher pub-

it =apressions of views are permiiied withia

park areas om lamds which are apeit o the

perEral pubilic prosvigded 3 il Eherefod Bas
Bween assuid by che Superinienchen,

“Fark area” is delined an the regulations as

“all fedewally awned or contralbed Breas admii. E

istered By the Batiosal Park Service ™ 14
LCFR § L2

264, But we do mid bave before us the
constitutionality of those laws or regula.
tions or of any action taken by deferdanrta
in alleped vielation af them, The jleadi ngs,
eveRt an supplemented by the oxpanded re-
quests in the brief and supported by the
proffered evidenee, affoni no lasia Top re-
lizf.

Flaintifls alsa seek an order under the
National Environmental Folicy Aet of 1969
{NEPA), 42 ULA.C, § 4331 of sy, requiring
the Department of Interor to draft an en-
virmnmental impel statement (EIS) on the
continuing operatien of the Glen Canyan
Dam and Reserenir, Alternatively, plain-
Liffa seck a remand o Lhe district cowrl Far
Leind an this ixsue, Theﬁiar.ri:l oot feld
that the izsue was not ripe for judicial
review because tho agency had not taken a
position of sufficient elarity and finality to
allow  meaningful  jedicial revipw., 458
F.Supp. ay 648, Tt alse stated that if the
aue wore ripe for decizien an EIS would
nob b requined because operation of the
fam involves merely ministerial rather than
major federal actions and because no rea-
senable allornatives would afford relief o
plaintiffs, Jd. at B45—43,

The nmmment&nﬂppem o gpnoode
the jasue i ripe inw, hocause
the Bureau hes declded to draft & sampre-
hensive EIS for the entire Colorado River

BEasin Praject. has at

A i ific EIS en the Gler Canyon unit
i3 nol necessary, |ARpeltes Eﬁ' M]
mmn%demrmine whether the
agency’s decision not Lo drafl & site-specific
EIS for the dam and reservoir is FCASOTA-

blet  Soe Wyoming Outdoor Coordinating

& The choice of standird of review here de-
pends upon hiow the agency acticn is charagier-
ized. Kleppe v Sterza Clnbh, 427 15, 350 412,
W OS.CL 2TIA, 273, 49 LE42d 575 [ 1976),
ridaires a showing the agessy acted “arbitrar-
14" in choosing the site specific approach rath:
er Lhan requéring a regian-wide EIS, Argu

a“lﬁﬂth' P{AMLH!&E

reveews( vipenese

+hons .F-l_!i.l-‘r;.w’ '{‘L-t ‘ﬁ'ﬁtifi':&
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Councll v. Bulz 484 F21 1244, 1248-49
{10th Cir. 1973).

The Colorade River Storage Project Act
of 1956, 42 UL.S.C, § 620 ¢f soq., aulhnpized
the Glen Canyon Dam and Reservair along
with other swrage faclities and power
plante. Construction hegan on Octoher 15,
1856, and was completed on Soplember 13,
1068, Six months later, witer was first
impounded in the project.  In Sprember
1058, Congress inatructed the Seeretary of
Interior ta promulgate eriterda for 1ke sior-
age and rolosse of the water from the Cole
rade River Project, 43 USC 4 1552/ a).
The operational eriteris were published on
June 1, 1970, shortly after NEPA's offio.
Lve date of January 1 19,

NEFA requires thet federal agencies in-
dude an environmental impact stnloment
“in every rocommendation or repory on free
pesals for logislation and ather major Fed.
ersl peliona significantly affecting the dqual-
ity of the human envirenment"™ 42 .20,
§ 4BAIHCL The Hureans Apparently
aprees with plaintiffe chat the eaRtifuing
epeention of the Colorade River Baxin
Project is w major federal action sinee it has
devided o draft & comprehensive EIS 0
the entiee project.  [isagrecrent bt ween
plainlifls and the Durcau arises Iecause
plaintiffs befieve an additional site specific
EI% on the Glen Canyon enit is negessary,

The criteria in question apply nat only to
the Glen Canyon wnit, byt alse 1o all the
slarage units of the Colorado River Pragect
eenatructed and operatid under threo relat-
ed acia’ The title, "Criterip for Coordinat-
#d Long-Range Operation of Colorade Riw-
er Reservairs,” refloots the compire hensive
seape of the epiteria mol by direction of
Cengress.  See 43 US.C. § 1552(n). Thia
Coart _haa
2o ENsL By i

Mw. Frisnds of the Earth v
Armatroy, 485 F.2d | (1nh Cir. [974), rewr

demied, 414 UB. 1ITL, 4 S0 g a9
LEd.2d 120 (19T4).

akdy. that siamdard shaghd apply 1o the inseyng
case, whach wiald prake BRIRCTE dack mere
diffmlt. Fiw purpeses of [hig BPpl W g
plaimtdfy che benefin of b doubs amd appy e
"reasandEleness T sin el .

itcl e interrelated pnd

[ake Powell i3 an | 1or
link_in the Cal i Bler and

F———M_
[ Er "WE'"JEE&':IL 1L Linnol E EOf-
siflered abone ax all the existin jecla
i EE !-Ll_EI' Ba.uirp! ard the E'“"E OREs,
wra? intcerelated Bn inmEmiwt. The

projecis have  different purposes and
functions, but are dependent on Lake
Powell 1o provide basie slorage necessary
te fulfill the dalivery requirernents 1o the
dowrslernm states and Mexico, eapecially
in dry yeara. ... This interrelation ore-
ald by Lhe romprehensive plan for devel-
apment is rather delicate and cap be dis
turbod if the capacity of by far 1he larg-
esb starppe of repulatiop unit & redused
signilficantly.
Id at 6 We lse rolo that Congress gx-
presaly declarsd that the purpose of the Act
Which required criteria was 1he “farther
comprehensive dovelopment of the water
resaurces of the Colorado River Basin.™ 48
LA & 15011,

(WL 12]  Although & eomprehensive EIS
i8 frequently undertnken after projeet of
site-apecilic FI3's have been deafted, meed
far & comprehensive EIS does not sutomat).
mll: t#ablish  reed  for  envirgnments
Btatements of narrower seope.  See Kleppe
v. Sierre Club, 427 U8, 390, 410- 12, % 504,
2714, 2TA0 EL 49 LE42 578 (1976, Wg

1 EE T ':"Eﬁ rather it ia
for the entive Coloends Rivor Basin Prajest,
We therefore find the agency's decision g
drafi s 'r:;npwh:-nnh-n EIE comsidering the
envirenmental offeets of the ontirg pregest
and i related decision not to drafy & aike-
specific EI5 on the Glan Canyon unit were
reasonable,  The distrct sourt carrect|y
granted judgment againgt plaintifis on this
lague.

AFFIRMEL,

T These acis are: ihe Colarads River Storage
Froject Act, 43 LIS, § 620 3. the Beamyl.
der Canyen Project Acr, 43 U 55 BIT w meq,
and ek Fiilides Canyan Project Adjuatmensg
ACL A1 1SS & RN & venp

find nu |mninqal far criterin or any offer
mginr nedlon une VEd

_ y ] r#r 'flf ;
ﬁff!ﬁﬁﬂf . d-‘ %EFE?:LIE{ Ff'hg

o+ We
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