-
W ]

-
Biy

LN THE UNXTED SINIES UISTRICT COURT FOX THE DISTRICT OF UTAH

GRAND CalyOM DORPIES, INT,,

MARTIN LIPTON, and QARS, I8C., :
Plaintitfs, :
~V3e : A G L~
Civil Action No,{ -4 7 X~.73
ROWALD H. WALKER, Director, !
National Park Serviece, PHILLIP R,
TVERSEN, Utah Director, National :

Park Service, MERLE I, STITT, COMPLAINT
Surevintendent, Grand Canyon : T
Hstionel Fark, GILR2ERT R, STAMM,
Lomdssioner, Zureau of Recliamation, @
DEVID L. CRANDALL, Directow of
Aeslon Foar, Duread of Reclanation, :
and NIGERS C. B, MCORICH, Secretavy
of the Intericrn, :
Nefendants. :

COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF

AND MANDAMUS

£

ror cause of action visintiffs allege:

1. The jurisdiction of this Court is based upon the Rdeinistrativa
Procedure Act, S U.S.C. $5 701-706, which provides for judicial revicw
of actions of federal agencies; 23 U,S.C. §§ 1331, which gives the
district ccurts jurisdiction over cases involving federal cuestions

in which the amount in corntrovevsy is over $10,000; The Deciaratory
Judgrent: Azt, 28 U.S.C. §§ 2201-02; and 28 U.S.C. § 1361, which givas
the district courts jurisdiction over actions in the nature of mendaus.
The matter in controwersy exceeds $10,000 exclusive of interaests and
costs.

IT. PARTIE

Plaintiffs.

2. Plaintiff Crard Canyon Dorries, Inc. is a Califormia corcoration

-

raving its principal office at Box 5585, Stanford, Califomia, which

- .

has since 1870 cenducted commercial float trips on the oolorads Rivern

through the Crand Canyon downstrean from the Glen Canyon Dwm rursuant




SN & B

BT
it
i
g
. i
i ‘l'll
)
2 |
o
Nt
a4 H
ol
E i
[ |¢
&
7
&
9
1

. !_,._._ i

12

]
oa .
H
oy :
A
o
%
i
T

£ oone ..,ssmr* Ur*mf‘m GrEn t ok e
Coarony covedoeay Int wlB oo i e o o
Coocr FLows ars RoT masit i o
b cordusut with rafety,

I, Pradncids parvcin o 0 Le A

17228 nas dboea settdival

Tiver vnooo i the Coand Dowvson dosmgtresn 0 Cion Canyon Dam, He is
o oot of plawntits, Crend Canvon Dovpics. sre. He will suffer
aee njuryeinefacy Lf zdvor .:ﬁ.i.ows are ot ood0 ined that will
el = oLouring activdtis v rafety,

S FLoantiff Core, aml s oo Collfoonn '-_'-'-_.:,-pr:rr-;tion having its

1oL pdl Sloien 3i

P

]

and is engagad

'(

Tiver ramough the e

Too, wlil suflow sopd
SO0 EaAT C3ined that w
it savev y

Sayerion of

tority and

sl Regwwice,  The O

ard 18 VNGed

P T
7.

Haticeal Park and has

seeviea for the muincge

the issuance of

tha ferk and to aduint

corcoansionaieas,

2, Dofendans Gi?

sulanation of

avrhowity sud Pespuns

ingt »’ii'ﬁ-‘ th

Tooiacts

NGO

" 5 TR T
. A b P

e (o o

2afendant Tard

CaINT32s

the Ung

-

yoen ool in mnndn

suekinyg

- .
oS HERERY

H I S ST metyedn Lo o (anyon Dam.  Oars,
ous ectneni injury-ta-.oon o7 Ldver flows are
30 allew yevor toudin oot Lrins to be conducted

IS it

oornnant of

e

Ly wader the taw

Clen Cargon aomraitios

RIS SUNEIVIIIGL

L B, Bl de Sun

L. -y r N = o e -y =
nireet rer Lnsibility

=R Ja‘”’x-. .

IR T %
[FSEN

rent o

51 tG Sina

ategyr anl ¢enitrol 4

Dovt L, Leangn s O

tred Statas Dopsytnoant

ihiildty the 1o

e Glen O New

RETSUNRLES o ] sm‘.

Lalifoxziis

Wiy 0 o too of the Nati_onal

Dle mooovas (bilities imlu;de

saoiccionasy of the Bureau of

Grand

:ln:[uw-in-f&nt if
river touring activities

~J'

res;dent and: since

Loz ¢rips on the Colorado

soind Moo

fc.a, Californ:la,
on the Colorado

wLos

NN T

‘M1z National Park

seos of

oo g

+0r and has

¢ ~an-es the national park

Lomin aind

5rand Canyon

soatn aead within Utah
R Grand Canyon

t. "I

©In v National Park
¢ wne “llerado River through

ceivities of licensed

= oo Interior. He has |

o ouandge reclamation

itk i st i -




Q 0V @ N O U A W N

—

e e s e
N A WwN

18
19

20
21

22
23
24
25
26
27
28

29
30

31
32
33
34
35

9. Defendant David L. Crandall is Director of Region Four of
the United States Department of the Interior. The Glen Canyon Dam is
located within Region Four and the immediate operation of the Dam comes
within the authority of Mr. Crandall.

10. Defendant Rogers C. B. Morton is Secretary of the Interior
of the United States and hes ultimate statutory responsibility for the
administration of reclamation projects including the Glen Canyon Dam
and also the National Park and National Monument System including Grand
Canyon National Park. The defendant Morton is ultimately responsible
for all the actions of the National Park Service and the Bureau of
Reclamraticn.

III. FACTS

11. The Glen Canyon Dam, located on the Colorado River upstream
from Grand Canyon National Park, is a 710 fcot structure built for the
dual purpose of providing electeic péwer and water storage in the Upper
Coldrado River Basin. The Dam was completed and bsgan operation in 1963.

12. Prior to the construction of the Glen Canyon Dam, river float
trips were conducted through the Grand Canyon of the Colorado both by
private individuals and commercial outfitters and the experience offered
wdas among the most exciting recreational experiences available anywhere
within the national park system. River touring continued after the
Glen Canyon Dam was completed, but under generally less desirable
conditions. Nevertheless river flows were maintained that made piver
touring possible with reasonable safety.

13. The Bureau of Reclamation has not prepared an environmental
impact statement in compliance with the National Environmental Policy
Act dealing with its continuing regulation of the flow of the Colorado
River through the mechanism of the Glen Canyon Dam or in connection with
the preparation and implementation of the operating criteria for the
Dam and related water regulation facilities. 1In particular, the Bureau
of Reclamation has not premaraed an environmental impact statement in
compliance with the Mational Environmental Policy Act dealing with the
environmental consequences of the drastic reduction of releases from
Glen Canyon Dam on the environment of Grand Canyon National Park and

the conduct of river tours through Grand Canyon National Park.
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14, DPuvsuant to concession licenses granted by the National Park
Service. the plaintiffs and others are annually authorized to ccnduct
{fours on the Colorado Fiver through Grand Canyon for an allotted number
of nmassenger days. The conrmassion iicenses prohibit concessionaires
from using more than twanty-Iive percent of theivr allotted passenger
days cduring any particular calendar month of the five month running
season whicn begins in May and continues through September. At the
time of f£iling this Complaint, the plaintiffs have yet to run approxi-
mately two-fifths of their allotted passenger days for the 1973 river
running scason.

15. In oxder to float the river through Grand Canyon with reasonable

Kl

safety, the flow of water available cannot at any time be less than
4,500 cubic feet per second through the outlets of the Glen Canyon Dan
and thers must be average releases of 8,500 cubic feet per second from
“he Glen Canyon Dan.

16, On July 27, 1973, the Bureau of Reclamation issved en announae-
ment advising that for the balance of the river touring season, the
Bureaun intends to make average releases from the Glen Cényon Dam ranging
from 6,000 to 8,030 cubic feet per second during weekdays and that
night and weekend releases will be reduced to 1,200 cubic feet per
sscond. A copy of this anncuncement is attachad as Exhibit B hereto.
Releases at the levels indicated will make piver float trin operations
impossible or extreomely hazardcus to the health and safety of those

who participate in the trips.

IV. CLaZis

First Claim.

17. The Bureau of Reclamation's murposeful reculation of the Glen
Canyon Dam to reduce river flows below the minimums necessary to allow
float trips to be conducted through the Grand Canyon with reasonable
saiety destroys the purpose of concession licenses granted by the
Naticnal Park Service and violates implied provisions of the concession
licenses by making impossible plaintiffs' realization of the benefits
of the contracts and agreements embodied in those licenses. Further,
defendants' action deprives patrons of plaintiffs of the opportunity

tc take float trips that have already been schecduled and for which, in
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some cases, payment has already been made. Unless defendants are
enjoined, plaintiffs will suffer immediate and ireeparable injury from
the actions of defendants in making the conduct of float trips through
the Grahd Canyon impossible or unsafe. Plaintiffs have no édequate
remedy at law.

Second Claim.

18. Section 101(b) of the National Environmental Policy Act,
42 U.S.C. § 4331(b), requires the federal government "to use all
practicable means™ so as to "fulfill the responsibilities of each
generation as trustee of the environment for succeeding generations,™
Tattain the widest range of heneficial uses ¢of the environment without
degradation,™ and "preserve important . . . natural aspects of our
national heritage."” To effectuate these policies, Section 102(2)(C) of
the Act, 42 U.S.C. & 4332(2)(C), requires the preparation of envircn-
mental impact statements. Mandated is that all agencies of the federal
govermment :
Include in every reccommendation or report on
proposals for legislation and other major
Federal actions significantly affecting the
quality of the human environment, a detailed
statement by the responsible official on
(i) The environmental impact of the
proposed action,
(ii) Any adverse environmental effects
which cannot be avoided should the proposal
be implemented,
(iii) Alternatives to the proposed action,
(iv) The relationship between local
short-tem uses of man's environment and the
maintenance and enhancement of long-tem
productivity, and
(v) Any irreversible and irretrievable
commitments of resources which would Le
involved in the proposed action should it be
implerented.

19. The Council on Environmental Quality, which was created
pursuant to the National Environmental Policy Act, 42 U.S.C. § 4334,
35 Fed. Reg. 7724, has issued Guidelines entitled "Statement on Proposed
Federal Actions Affecting the Enviromment: Guidelines" which provide:
that the environmental assessment must come "as early as possible
and in all cases prior to agency decision concerning major action or
recomaendation.™ (Secticon 2.) The Guidelines further state that
environmental statements are required in the case of "projects and

continuing activities: directly undertaken by federal agencies"
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(Section S(a)(il)) and that 'to the maximum extent practicable the
.Section 101(2)(C) procedure should be applied to further major Federa)
actions having a significant effect on the enviromment even though
they arise from projects or programs initiated pricr to enactment"

of the National Environmental Policy Act. (Section 11). Even when
it is not practicable to reassessthe basic course of action, "it is
s§till important that further incremental major actions be shaped sc
as to minimize adverse environmental consequences” andtake account

of "environmental consequences not fully evaluated at the outset of
the project or program." (Section 11.)

20. The failure of ths Bureau of Reclamction to prepare and
consider an environmental inmpact statenent in connection with its
continuing operation of the Glen Canyen Dam violates the National
Environmental Policy Act and the Cuidelines of the Council on
Environmental Quality. B particulerly flagrant violation is praesented

by the drastic reduction in releases announced on July 27, 1973,

V. RELIEF

WHEREFORE, plaintiffs pray that this Couvrt:

1. Enter a declaratory judgment that.the action of defendants
in reducing releases through Glen Canyon Dam to the point where river

float trips cannot be safely conducted through the Grand Canyon

violates implied terms of plaintiffs! concession licenses from the

National Park Service.

2. Enter a declaratory_judgment that the action of defendants
in failing to prepare an environnental impact statement with respect
to the operation of the Glen Canyon Dam violates the National Environ-
mental Policy Act and the Guidelines of the Council on Environmental
Quality.
3. Issue its mandate requiring the defendants to commence
forthwith to prepare and consider the environmental impact of the
operation of the Glen Canyon Dam in accordance with the provisions of
the National Environmental Policy Act.
4. Until environmental consequences are consideraed and an
environmental impact statement is prepared, enjoin the defendants during

the river tcuring season beginning with May and ending with September
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of each year from reducing releases from Glen Canyon Dam below 4,500
mhin faat nen sacond at any time and requivring Averare relesases of
at least 8,509 cubic feet per second.
S. Determine that plaintiffs are entitled to the costs of this
action.
b. Provide such other relief to plaintiffs as the Court may

consider just and equitable,

CONSTANCE K. LUMNIDBEZEG
79 South State Street
Salt Lake City, Utah

woN OLPIN

College of Law
University of Utah
Salt Lake City, Utah

JAMES B, LEE
79 South State Street
Salt Lake City, Utah

CHRIS WANGSGARD
14 East First South
Salt Lake City, Utah

Attorneys for Plaintiffs
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