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APPEAL FROM THE UIMTITED STATES DISTRICT COURT
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-

DRIEF FOR THE APPELLEES

OPINION BELOW
The distriet court (Homorable Aldeon J. Anderaon)
did not write an opinion. An order of dismissal was entered
on August 1, 1973,
JURISDICTION
Final judgment wes entered on August 1, 1973, A
notice of appeal was filed on September 5, 1973, This Court
has jurisdiction over this appeal under 28 U.5,C. sec. 1231.
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ISSUES PRISENTED

1, VWhether the Secrotary of the Interior rust file
an environmental impact statement concerning the continuous
operation of a dam completed before enactment of the
Hational Envirommental Jplicy Act of 1969,

2. Whether the plaintiffs' Kational Park Service
river tour permits create a specifically enforcc:hle implied
contractual guarantee to provide certain minimum water
releases from Clen Canyon Dam,

3. Whether this appeal should be dismissed as moot,

STATUTES INVOLVED

Because of their length, Title I of the Hatiomal
Eavirommental Policy Act of 1969, 83 Stat, 852, 42 U.S.C.
secs, 4321-4335, and Section G602 of the Colorado River Basin
Project Act of 1968, 82 Stat, 900, 43 U.S.C. sec. 1552,
appear in the Appendix to this Brief.

STATEMENT
This is an sppeal from an order dismissing a com=

plaint for failure to state a claim upon which relief can be
granted and denying a preliminary injunction.
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FPlaintiffs commenced this actirm om July 31, 1973,
by filing a complaint and a motion for a preliminary injunc-
tion :I.rt the Distriet Court for the District of Utah. The
complaint alleged that plaintiffs were engaged in the business
of running float trips down the Colorado River through the
Grand Caanyon. The comolaint further alleged that on July 27,
1973, the defendants (hereinafter "Secretary') icsued an
announcement Stating that for the period beginning July 29,
1573, and ending September 30, 1973, the Secretary intended
to reduce water releases from Glen Canyon Dam to an average
nf 6,000 to 8,000 cubic feet per second (c.f.s.) during
weeldays and that nipght and weekend releases could be reduced
to as low as 1,000 c.f.8. The plaintiffs stated that this
reduction in water releases would make the conduct of fleat
trips through the Grand Canyon imposeibla or tmsnfg and
therefore the announced releases could not legally be put
inte effect without the prior filing of an Envirormental
Imp.ﬁ: Statement (EIS) made pursuant to the National Emvirone
mental Polley Act (NEPA), B3 Stat. 852, 42 U,5.C. see. 4321

£t seq, The plaintiffs also zlleged that the reduced releases
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violated the implied provisions of concessiom licenses gpranted
to them by the NKatiomal Park Service, Department of the
Interior. The couplaint concluded with a prayexr for a decla=-
tory julgment and an injunetion prohibiting rcleases leas
than 4,000 c¢.f,s. at any time during the river touring
geagson and requiring average relcases of at lease 3,300
c.f.8. The plaintiffs did not ask for monetary damages.

The distriet court held a hearing on the matter
on August 1, 1973, at which the plaintiffs presented two
witnesses, Mr. Mackay and lir. Jones, both experienced river
guides, Mr, Hackay, the principle witness, testified that
he conducted float trips through the Grand Camyon from 19635
to the present, Mr, Mackay stated that he was accustomed
to conducting float trips on the Colorado River during
periods when the night relesses from Glen Camyon Dam regularly
reached a winiowm of 3,000 c.f,s. (Tr. 11). The vitness
further stated tlat the proposed release schedule would
probably make the float tripe wore invomvenlent and kazardoua,
However, Mr, Mackay could mot say for certainm that the scheduled
releases would preclude his float trips altogether or even

render them Lmpractical as a business propositioa (Tr. 25-26).
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Mr., Jones, the other witness, concurred with the
testimony of Hr. Mackay. In addition, he stated that the
-Iri\rel: would be unrunnable for ocmmercial equipment 1f releases
were to be 1,000 c.f.8. all of the time (Tr. 33).

On August 1, 1973, the date of the hearing, the
district court entered an order denying the teasporary injunce-
tion mnd disaissing the complaint for fallure to state a
claim upon which relief can be granted. This appeal followed,

ARGIRMERT
INTRODUGCTICH

In reviewing a lower court's dismissal of a complaint,
an sppellate court should accept as true all well=pleaded facts
alleged in thes complaint., [ranklin v, Heredith, 336 F,2d 958,
959 (C.A. 10, 1967). However, unjustified deductions of fact,
conclugsions of law, and mere unfounded promouncements of fact
or law and arguments need not be aduitted true as alleged.
Hewport News Co, v. Schauffler, 303 U.5. 54, 57 (1933);
Oopenhein v, Sterling, 358 F.24 516, 520 (C.A. 10, 1966),
cert, den,, 386 U.5. 1011; Droppleman v. Horsley, 372 F.2d
249, 250 (C.A. 10, 1967)+ - A complaint is properly dismissed

where a plaintiff fails to allege facts demonstrating that he
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is entitled to relief, Dropplenan, supra, at 251; Hoover v.

United States, 253 F.2d 266 (C.A. 10, 1953), cert. den.,

356 U.5. 960, reh. den., 357 U.5. 944; Hilshire 011 Company

of Texas v, _Piffe, 409 F.24 1277, 1283 (C.A. 10, 1969);
Rapland v, iveller, 460 F.2d 1126 (C,A. 5, 1972). Ve will
demonstrate that plaintiffs in this ection failed to alleps
eny facte vwhich would eantitle them to judicial relief,
8
THE SCCRETARY IS HOT REMIIRED TO FILE AW
IMPACT STATIMENT CH CILHING THE CONTLIOOUS
OPERATION OF A DaM COJPLETED BEFORE EMACE-
HENT OF THE HATIONAL EIVIRCUMENTAL
POLICY ACT
The Glen Canyon Dam, authorized by the Colorado River
Storage Aet of 1956, 70 Stat. 105, 43 U.5.C. sec. 620, et seq,,
and constructed in the period 1957 to 1964, is located on the
Colorado River near the Arirzona-Utsh boundary. The physical
setting and legislative background of the dam was recently
discussed at length by this Court in Fr!.g_g-d.i of the Earth v.
Armstrong, 485 F.2d 1 (1973), cert. den. U.S. s Jan. 21,

1974, and need not be repeated here, We would only point out
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that by regulating water releases from the dau, the Bureau
of Reclamation is able to control, in the short=run, thes
flow of water im the Colorado Liver between the dam and Lake
Hu.%:i':; This in turn may, under scme clrcumstances, have an
affect upon commerclal float trips on thia section of the
river., The primary question in this appeal is whether the
Hational Envircnmental Policy Act of 1969 (HZPA), 83 Stat,
852, 42 U.5.C, sec, 4321, requires the Buresu of Neclamation
to file an Envirommental Inpact Statement (EIS) concerning
the contimuous cperation of Glen “anyon Dam.

‘Section 102(2)(C) of NEPA, 42 U,5.C. sec. 4332(2)
(C), states that federal acencies shall file an EIS in cases
of "* % * najor Federal actions significantly affecting the
quality of the human environment * * #." Courts have fashioned
a "rule of reasonableness" in order to apply the broad

language of this sectiom to specific factual gituations, As

1/ As this Court noted in Friends of the Farth v. Armstreng,
sunra, the potential effects ot the Ulen Canyon Daa upom
recreational aspects of the Colorado Piver Lasin were the subject

of intensive debate when the Colorado River Ltorare Act was
pending before Congress. It connot be said that Concress com=
Pletely failed to consider potential emnvironmental consequences
vhen it authorized construction of the dam,
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stated by the District of Columbia Circuit: "The statute
must be construed in the light of reasom if it iz not to
demand what is, fairly speaking, not meaningfully possible,
Elven the obvious, that the resources of enerpy and research--
and time--avallable to meet the Kation's needs are not

infinite.” _ Natura] Fesources lsfense Council, Ins. v,

Morton, 458 F.2d 827 (C.A. D.C. 1972), See also Ragland v,
Yueller, 460 F.2d 1196 (C.A, 5, 1972): lowa Citirzens for
Environmental Quality v, Volpe, 437 F.2d 849, 852 (C.A. 8,
1973).

Applylng this standard to the present case, we
submit that it would be unproduetive and unreasonable to require
the Secretary to file an EIS eoncerning the eontimuous opera=-
tion of Glen Canyon Dam, The dam was eoempleted before NEPA
was enacted and is currently operated under spocific statutory
guidnl:l.nuz. Thus, at this late date, the range of practical

alternatives gtill open to the Secretary dse obviously limited.

2/ The Colorado River Basin Project Act of 1968, 82 Stat, 835,
narrowly limits the Secretary's discretion to contrel water
releases from Glem Canyon Dam, Section 602(a) of the Act, 43
U.5.C. see. 1552, sets forth a list of priorities which must be
incorporated in the Secretary's criteria reparding water storare
and reieases from Lake Powell. Under this system of priorities,
the Clen Canyon Unit must be managed to (1) provide assurance that

the United States can meet its Mexlican trecty requirements; (2)
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Similar consideration have made courts reluctant to
require the preparation of an EIS where a project is completed
and being used in the manner for which it was cunstru:té%?f A

case directly in point is llorris v. Tennesree Valley Authority,

345 F.Supp. 321 (M.D. Ala., 1972)., In that ecase, the court

found that TVA was not required to file an EIS concerning the

Footnote contluwue from previous page.

store and release waters so that the Upper Dasin States can mest
their Article III(e) commitment to the Lower Basin States under
the Colorado Rive Compact; and (3) provide an equiteble apportica-
ment of waters in excess of those needed to fulfill priorities (1)
and (2). Friority (3) waters "shall be relcased frem Lake Fowell:
(1) to the extent it can be reasonably applied in the States of
the Lower Livision to the uses specified in article IIZ{e) of the
Colorado River Compact, but no such releases shall be made when
the active storage in Lake Powell is less thaon the active atorage
in Lake Mead, (il) to maintaln, as nearly as practicable, actlve
storape in Lake lead equal to the active storage in Lake Powell,
and (ii1) to avoid anticipated spills froa Lake Powell," Section
602(a)(3), 43 U.5.C. sec, 1552(a)(3). NEPA does not absolve tihe
Secretary from compliance with these provisions. See Section 105,
42 U.5.C, sec. 4335.

g_( Some courts have stated that an EIS is required primarily

in situations where there is a significant change in the
environmental "status-quo.” llanly v. Kiecindienst, 471 F.2d 823,
830-831 (C.A, 2, 1972), cert. dem., 41Z U.n, Y0d; larvland=
Natiomal Cap, Pk, & Pl, Con'n v, U,5. Postzl Ferv,, 487 Flod
1023, 10356-1037. In the present case, thore was no signlficant
change in the envircnmeantal "status-quo’’ because the Glen Canyon
Dam was belnpg cperated in a manner consistent with the purposes
for which it was constructed and within specific statutory

guldelines,
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«<ontinuing operation of a dem ctrpleted before the passage
of NEPA. Likewlse, in Vircininns for Pulles v. Volpe, 344
F.S5upp. 573, 577-573 (E.D. va,, 1972), the court yruled that
WEPA did not require tha Secretary of Transportation to file
an EIS concerning the continuous uparll:ia'l: of Washington
National ﬁi:pﬁf%?f -

In the same vein, courts have often declined to order

the preparation of an LIS where an on-going project has reached

such a stage of completion that it is clear the basic coursas

& [/ Sierra v, Efns?_g,. 351 F.5upp. 419 (D.Comn., 1972), dismussed
in plaintifia® brief ar pases 15-16, does not stand for the
Proposition that an EIS s required for the oontinuing operation
of completed faeilities, 1iIn L28on, the court found that a pro-
posal to dredge a harbor for tie first time in 14 years and
deposit a million tons of polluted materials into Leng ILsland
Sound was an independent project with a "1ife of its own,™
Similarly, nothing in the relevant CLQ guidelines, 40 C.F.R. sec,
1500.5, or Department of the Interior repulations, 35 Fed. Reg.
19344, compels the conclusion that the Secretary is required
to file an EIS concerning the continual operation of Glen Canyon

' The threshold decision vhether or not to file an impace
statement rests upon the agency, Congreas was apparently willing
to depend upon the asency's good faith determination as to what
conduct would be sufficiently serious from an ecological stand-
point to require use of the full-scale NiPA procedures, llrnly v,
Hitchell, 460 F.2d 640, 644 (C.A. 2, 1572), cert, den., 409 U.5,
930; lonly w, Kleindeinst, 471 F,2d 823, 830 (c.a, 2, 1972), cezt.
den., 412 U.S5, 903,

|



of action cannot be meaningfully reassessed. As stated by the

Fourth Cireuit in Arlinston Cos2lition on Transportation v,

Yolpe, 438 F.2d 1323, 1331 (1972), cert, den,, 409 U,5, 1000:

Coubtless Congress did not intend that
all projects onfoing at tha effective date of
the Act be subject to the requirenents of
dection 102, &t some state of proszress, the
costs of alrering or abandoninz the project
cculd so definitely cutweinn whatever benefits
that mipht acerve therefrom that it mipht no
longer be ''possilfe” to change the project in
accorriance with Seetion 102, At sone starae,
federal actiom may be so 'corplete™ that apply-
ing the Act could be considered a “retroactive”
application not intended by the Congress,

See also Greene County Planning Voasrd v, Federal Pcwer Con'n,

455 F.2d 412, 424 (C.A. 2, 1972), cert, demn., 409 U.5, 849;
Fennsylvania invironmental Cowmeil Ine, v, Nartlect, 454 F,2d
613, 623-624 (C.A. 3, 1971); Dagland v, Mueller, 460 F.2d
1196, 1198 (C.A, 5, 1972).

There are loglcal policy reasons for this general
reluctance to require impact statements for completed projects.
If an agency is required to file an EIS for ome completed dam,
it 1s difficult to explain why an EIS is not requﬁad for other
completed dams. If am KIS is required for a completed dam, then
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why not require an LIS for long-completed airports, milil:ur:r\..
installations, and federal office buildings? It ia easy to
see that such an approach would rapldly distort NEPA beyond
manageable proportions and also divert attention and manpower
from other areas where a thorough environmental investigation
would more likely have a subs.tantinl effect upon future cuﬁrh_mt:.

One additional factor which of course must be cone
sidered is the nature and extent of environmental injury
alleged by the complainant. In the present case, the omly.
specific environmental injury alleged by the plaintiffs was
that the announced nine-week schedule of water releases of :
6,000 to 8,000 c.f.s. during weekdays with weekend and night
release possibly ranging down to 1,000 e¢,f.s. would render
commeerclal float trip operations impossible or hazardous
during those nine weeks,.

The hearing on the preliminary injunction demon=-
atrated ﬁt the situation was not really as severe as the
complaint indicated. Mr, Mackay, plaintiffs' principai

witness testified that he had beem running the river below
\



- 13 =
Glen Canyon Lam each season since 1965 and that he successfully
conducted commercial tours in spite of continually {luctuating
power releases from the dam which often ranged down to 3,000
c.f.8, (Tr, 11, 20). ¥r, Hackay further testifled that periocdic
minimum releases of 1,000 c.f.s8. would create timing #ifficultics
in running certain rapids; however, he could not definitely
say that such water releases would make the trip so hazardous
or impractical as to justify suspsnsion of the operatioms. In
light of this inconclusive showing of significant environmental
impact as balanced arainst the substantial task of preparing
and £1ling an EIS for an already constructed dam, we belicve
the court below properly dinuissad.tha action.
II
PLAINTIFFS' ALLEGED CONTRACTUAL RELATIONSHIP
WITH THE UNITED STATES DOES NOT ENTITLE
THEM TO IRJUNCTIVE AND DECLARATORY RELIEF

Plaintiffa' ;llagp that thelr Hational Fark Service
rl-;arcr touring peomits create an implled contractual guarantes
by the Secretary to continually maintain the flow of the
Colorado River so as to allow them to conduct their commercial
float trips without any interruption. Plaintiffs further
state that this alleped implied provision may and should be

specifically enforced agalnst tha Secretary.
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It iz clear that the requested relief would require
affirmative action by the United States in its scvereign
capacity. Consequently, under familiar principles of sovereign
imsunity, this suit must fail unlees the plaintiffe can point
to a specific statutory walver allowing such suits to be
brought against the United States and plaintiffs have not done
80 In this case. See Malone v, Bowdoln, 369 U.S. 643 (1952) ;

Larsgon v, lVonestic & Yorelen Corp., 337 U.5, 632 (1949) ;

Cotter Corporation v. Seabo » 370 F.24 686, 691=-692 {C.A. 10,
1966). '

Absent l-ﬂptcific statutory provision, the United
States does not walve itse sovereign immmity to suit for in-
Junctive and declaratory relief when it enters into a con-

tractual relationship with a private party. As this Court

recently stated in Natienal Helium Corporation v. Mortoa,

486 F.2d 995, 1000 (1973):

We have fully considered the Supreme
Court cases which prohibit injunctive relief
against governmental otficers on aAccount of
their upholding the rights of the Rovernment
arising under a contract. Such a suit ig
distinguished by the Supreme Court foom
actions seeking compensations for an alleged
wrong and are regarded as actions azainat
the sovereign to which there his not been
consent.
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The rule prohibiting injunctive relief arainst the
United States in contract cases Ls based on sound policy

' considerations. As the Supreme Court observed in Laraon v.

Domestie & Fereiem Commerce Corporation, 337 U.5., 632 (194%)

at TJO4:

* % % {t {8 one thing to provide a
method by which a citizen may be compensated
for a wronn done to him by the Covermeent. It
iz a far Jilferent matter to pemit a court to
exerclse its cowpulsive powers to restrain the
Government from acting, or to carpel it to act,
There are the strongest reasons of public policy
for the rule that such relief cannot be had
against the soverelza. The Govermrent as ree
presentative of the community as a whole, can=
not be stopped in ita tracks by any plaintiff
whe presents a disputed question of property
or contract right.

Plaintiffs rely heavily upon Chapmaa v. El Paso Ratural

Gas Co,, 204 F.2d 46 (C.A. D.C., 1953) as authority for the
proposition that contracts may be specifically enforced againat.
the United States. However, in M the court merely stated
that the Secretary could not refuse to perform tha purely
ministerial act of formally fssuing a permit to a qualified
applicant who refused to sign a subsequent stipulatiom incorpo-
rating certain permit conditions which the Secretary had no
legai authority to impose. Thus, Chaprman stands omly for tha
familiar rule that courts may compel an officer to perform

a8 mifnfarardal ase
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Consequently, the plaintifis’' alleged contractual
relationship with the United 5tates does not create any
grounds for injunctive and declaratory rellef against the
federal defendants.

111
THIS APPEAL SHOULD BE DISMITSED AS MCOT

As this Court is awesre, during the spring of 1973
certain fedérll officinls were under an injunctive order issued
by the Dietrict Court for the District of Utsh which had the
effect of requiring those officials to discharge large quantitics
of water from Lake Powell. Frienda of the Farth v. Azmstrong,
360 F.Supp. 165 (1973). After this Court vacated the injume-
tive order, the Sﬂrutd:r,. as noted in the news release,
reduced anticipated summer water releases in order to restore
the powerhead and to comply with the long-term .upmt!.ug
criteria issued pursuant to Section 602 of the Colorado River

5 /
Basin Project Act, 43 U.5.C. sec. 1532.

:?;?ﬂﬁlrltiﬂg criteria are published at 35 Fed, Reg. B951
Q).
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Hence, the reduced water releases during the

sumner of 1973 stemmed from a judicial order which was not
. anticipated by the defendants and which will not likely be
:' repeated in the future. As indicated by the plaintiffs’
witnesses, prior normal operations of Glen Canyon Dam have
not caused any substantial impediment to float trips on the
Colorado River (Tr, 14, 24-25), Decause the record demonstrates
that the reduced releases were contemplated only for the pericd
beginning July 29, 1973, and ending September 30, 1973, and
because past operations have demonatrated that such low water
releasas are unlikely to persist in the future under normal
conditions, we believe it would be appropriate for this appeal
to be dismissed as moot. See Brockington v. Rhodes, 396 U.S,
41 (1969); Hall v, Beals, 396 U.S. 45 (1969), Admittedly, there

still remains the possibility that at a future date some
federal officials may operate Glen Canyon Dam in a manner
arguably in viclatiom of NEPA. However, "* # # allegations
that government officiale may l.t.l'ﬂﬁl unknowa future date
fail to perform their duties wmder NEPA does not state a
claim upon which relief can be granted.” Jicarilla Apache

Tribe of Indimms v. Mortom, 471 F.2d 1277, 1278 (C.A. 9, 1573).
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CONCLUS ION

For the foregoing reasons, tha decision of the

district court gshould be affirmed,

FEDRUARY 1974

Respectfully submitted,

VALLACE H., JOANSON,
dsgistant sttorney Ceneral,

C. HELSCH DAY,
Inited Ctatea Attormew,
Falt toke (ity, Etah 845101,

GECRCE R, HYDE,
ROBERT L, RLARQUIST,
Attorveya, Uepartment of Justice,
kashingcon, u, G, auiid, v
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AFFENDILX .

NATIONAL ENVIRONMENTAL POLICY ACT OF 19%9, B3 STAT. 852

TITLE I

BECLARATION OF NATIONAL ENVIRONMEXTAL FOLICY

Sec. WL (o) The Congress, recopmizing the profound impact of
man's activity on the interrelations of all compuments of the natural
environment, particularly the profound influences of population
growth, high-density wrbanization, industrial expansion, resurce
exploitation. and vew and expamling technologicnl advances and
recognizing further the eritical importance of restoring and maintain-

environmental quality 1o the overnll welfare and aevelopment of
man, declares that it is the enmtinuing policy of the Federal (rovern-
memnt, in conperation with State and Ineal povernments, and other con-
public and private organizations, to use all practicable means
and megsmres, including financial and technical assistance, in o man-
ner calculuted 1o fuster and promote rhe general welfure, to create and
maintain conditions under which man and nature can exist in
productive harmony, and fulfill the sociul. econminic, and other
nirements of present and future rations of A mericans,

{b) In order to carry out the ;-nllr_v st forth in this Aet, it is the

centinuing responsibility of the Federal Government ro usze all prac-
means, consistent with other essentinl considerations of
natinual policy, to imprmve and coardinate Federal plans, functions,
s, and resources 1o Uhe end that the Nation may—

(1) fulfill the responsilsilities of ench peneratinn as trustee of
the environment for sneceeding penerations:

(2) assure for all American: safe, healthful, productive, and
esthetically and culiurally pleasing surronndings;

(3) attain the widest range of beneficial uses of the environ-
ment withont degradarion, risk te health or safety, or other unde-
sirable and unintended consequences :

(#) preserve important lustorie, cultural, and natural aspects
of our national heritage, and maintain, wherever ible, an
environment which supports diversity and variey nE individual

choice :
t_ﬂi; achieve a balance between Jrn‘-;:-u]tlim and resource use
which will permit high standavds of living and a wide sha ring vl

life's amenities ; and

[ A



(G) enhance the quality of renewilile resources and approach
the maximum attamable recyveling of depleralile ressurees.

(e} The Congress recognizes tlat ench persom slonthd enjoy o health-
ful envirennisnt and Jhat ench person las g respmangilility to cont ribure
to the preservation and enlinncement of the en viranment,

Sec. 102, The Congress authorizes and directs that. to the fullest
extent possible: (1) the policies, regulations. and public laws of the
United States shall e interpreted und administered in accordance
with the pelicies ser forth in this Aet, and (2) all agengies of the Fed-
eral Government shall—

(A) wrilize a svstenatic, interd imciplinary appraach which will
insure the integrated use of the natural asd 2ocial sciences and
the environmental design arts in planning and in decisionmaking

- which may have an inpact on man's envieroment :

(B) identify and develop methods and provedures, in con-
sultation wirth the Council o Environmenral Quality established

title IT of this Act, which will insure thar presently wigumnti-

ed environmental wmenities and values max be given appropriate
consideration in decisionmaking along with economic and tech-
nical conziderations:

(C) include in every recommendation or report on proposls
for legislation and other major Federal actions significant v af-
fecting the quality of rhe human environment, a detailed state-
nrthfg}'ihe respaonzible official on—

(i) the environmental impact of the proposed action,
(i1) any adverse environmenral effects which ennnor be
avoided should the 1l be implemented,
(iii ) alternatives to the action,
- (ix) the relationship between local short-term wses of
. man’s environment and the maintenance and enhancenent of
long-term productivicy, and
(v :n_t'lirrltt'rnll;flt murl irnltrr;irdruhfle enmmitments of re-
sources which wou inve in the | action
should it be implemented, i
Prior to making any detailed statement. the reaponsible Federal
official shall conzult with and oltain the comments of any Fed-
ernl agency which has jurisdiction by law or specinl experrize with
respect to any environmental imipact involved, Copies of such
statement and the comments and views of the a propriate Federnl,
State, and local agencies, which are authorized to develop and en.
> environmental standands, shall be made availuble ro the
President, the Council on Environmental (uality and to the pub-
Bic as provided by seevion 552 of title 5, [“nited States Code, amd
shall accompany the propocal through the existing agency review

Processes ;

(D) study, develop, and describe appropriate alternatives to
recommended coursy of action in any proposal which involves
unresolved conflicts concerning alternative uses of available re-

(E) teeogmine the worldwide and el f

i e the worldwn Hir-rinse eharacter of #n-
nr-:-n.rrnntl‘ problems and, where cousistenr with the fureign
policy of the United States, lend approprinte support to initintiy
resolutions, and progrranis designed to mnximize internationa
CoOPeTALiun 0 antieiparing aml preventing a decline in the aquality
of nankind s woelid BV FHImEnE

_AF) make urailabile 1o Sintes, rount i, tumicipalities, insitu-
trems, and individuals, advies and information geeful i restoring
maintaming. aid enbancing the quality of rhe envirunmwent ; '



(G} initinte aml wtilize ecological informurisn in e i
anidd develogpmuent of resouree-oriented projects: wind 1
{H the Couneil on Envirenmental Quality estabilished
by vitle LI of his Aot ;
sec. 108, All agencies of the Federal Governmenr shall review
their present statutory authority, adnins meive restulatiems, anid cur-
rent policies and provedures for the purpose of determining whetler
there are any deficiencies or imconsistencies therein which prohibit
full complianee with the purposes and provisions of this At and shall
propose to the President not lnver rthan July 1, 1971, sueh measures as
may be necessary ro bring their autliorioy and policies inro conform-
ity with the intent, purposes, wnd procedures set forth in this At
Sec. 104, Nothing in Seetion 104 or 1024 shall in any way nifect the
specific statutory obligations of any Federal azency (1) to comply
with criteria or standards of environmental quality, 12) to coordinate
or consult with any other Federal ar =tate ngeney, or (3) to act, or
refrain from acting contingent upon the recommendations or certifi-
cution of any other Faderal or Stare ngeney,
Sec. 103, The policies and gonls ser forth in this et are supplemen-
tary to those set forth in existing nuthorizarions of Federal npencies.
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COLORADO RIVER BASIN FROJECT ACT OF 1968, 82 STAT. 900

Sew. 612 (a) Tn order to comply with and carry out the provisions
of the U'alomdn River Compact, the Upper Colarade River Basin
Compact, und the Mexican Water Treaty, the =ecrewary shall proposa
criteria for the coordinated long-range operution of the reservairs con-
strueted and operated under the aathority of the Colarade River Stor-
age Project Act. the Boulder Canvon Projeet Act. and the Boulder
Canyon Project Adjustment Aet, To effect in part the purposes ex-
pressed in this paragraph, the criteria shall make provision for the
stornge of water in storage nnits of the Colarude River storage project
and releases of water from Lake Powell in the follawing listed order
of priority: . o e

mﬁ} releases to supply one-half the deficiency described in ar-
icle III{c) of the Colomde River Compact. if any such defi-
ciency exists and is chargeable to the States of the Upper Dirision,
in any event such relenses, if any, shall not he required in any
that the Secretary makes the determination and issues the
proclamation specitied in seetion 202 of this et :
{2) releases to comply with arvicle I1Tid) of the Colormdo
iver Compact, less such quantities of warer delivered inte the
Colorado River below Tee Ferry to the eredit of the States of the
Upper Division from other sourres: and
(3) storage of water not required for the relenses specified in
clauses (1) and (2) of this subsection to the extent that the See-
retary, after mn=nltation wirth the I"pper Colorado River Com-
mission and representatives nf the rhree Lower Division Stuates
taking into consideration all relevant factars {ineluding, but
not limited to. historie stream-flows, the most critical period of
record, and probabilities of water supply ). chall find this to be
reasonably necessary to assure deliveries under cluuses (1) and
(2) without impairment of annunl consumptive uses in the upper
basin pursuant 1o the Colomdn River Compact : rovided, That
water not so required to be stored shall be relensed from [ake
Pawell : (i) to the extent it can be ressonably applied in the States
of the Tower. Division to the uses specified in article I[[{e) of
the Colorndo River Compact, but no such relenses shall be made
when the active srarmee in Lake Powell is less than the active stor.
age in Lake Mead, (i) to maintain, as nearly as practicable, active
storage in Lake Mend equal to the active stornge in Lake Powell,
and (iii) to araid anticipated spilla from Lake Powel),

{b) Not later than January 1, 1970, the criteria proposed in aceord-
ance with the foregoing subsection (u) of thi= section shall he suh-
mitted to the Governors of the seven Colorado River Basin Seates and
ta such ather parties and agencies ns the Secretary may decm appro-
priate for their review and eomment. A frer receint of enmments on the
proposed criteria, but not later than July 1, 1970, the Secretary shall

Appropriate criveria in accordance with this section and publish
the same in the Federnl Register. Reginning January 1, 1972, and
yearly thereafter. the Secretarv shall transmir 1o the Congress and
ta the Governors of the Colorads River Basin Stares n report deserib-
ing the nctual operation under the uilopted criterin for the preceding
rompact water ve.ir and ;he projected operation for the vurrent ¥Eear.
Asa result of actual operating experience nr unforeseen circumstances,
the ﬁu-mnry_mn v therenfter mndify the eriterin to better nchieve the
I“-lnm-l I‘lm'":!l"ll I"'I stilseet inn ‘lﬂ} af thix :FH'HL‘H'!. b ﬁ.]‘l .f"rr -
respondence witl, the Governars of the seven Calorndo River Nasin
States and ippropriate consaltntion with suel State representatives ns
each Governor may designate,

f"]‘-yﬁﬂ‘llnn_ ¥ of the Colorndn River Stomme Project Act shall be
Miministered in aecomlance with the foremming eriteria,



