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There are two motions pending in this matter:  Petitioners Motion to Stay the 

Approval Order issued on June 21, 2013 and Emery Mining’s Motion to Stay the 

Proceedings.  I have considered the memoranda filed by the parties, the parties’ 

arguments at the December 12, 2013 hearing, the documentary record in this matter and 

the applicable law.  Based on this record and for the reasons set forth below, I 

recommend that the Executive Director enter a partial stay of the of the Approval Order 

issued on June 21, 2013 as set forth in Part III of this Decision and Recommended Order.  

This administrative proceeding is stayed pending the Executive Director’s decision on 

this recommended order. 
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PROCEDURAL BACKGROUND 

Petitioners, Grand Canyon Trust, Living Rivers, Southern Utah Wilderness 

Alliance, and the Center for Biological Diversity (collectively “the Trust”), filed a 

Request for Agency Action and Petition to Intervene dated July 22, 2013, challenging the 

June 21, 2013 Approval Order (the “June AO”) issued by the Director of the Utah 

Division of Air Quality (DAQ) for Emery Refining LLCs (“Emery”) petroleum 

processing plant (“plant” or “refinery”) near Green River, Utah.  On August 22, 2013, a 

Notification of Further Proceedings and Prehearing Order was entered setting forth a 

schedule for the proceedings in this matter. 

On October 10, Emery filed a Motion for Stay of the Permit Proceedings.  DAQ 

joined the motion on Oct. 11, 2013.  That motion argues that these proceedings should be 

stayed because Emery has made changes to the design of the facility making it necessary 

to submit a new NOI for a modified approval order.  Emery submitted its new Notice of 

Intent on October 10, 2013 (the “2013 NOI”).   If issued, a new Approval Order would 

supersede the Approval Order that is the subject of this proceeding. 

On October 15, 2013, and pursuant to Utah Code §19-1-305.1(15), the Trust filed 

a Motion to Stay the June 2013 Approval Order.  In that motion, the Trust argues that, 

even though Emery has submitted a New Notice of Intent for a modified or new 

Approval Order, it intends to commence construction of the redesigned facility under its 

original June 21, 2013 Approval Order.  The Trust seeks to stay the effect of the 

Approval Order until there is a decision on the 2013 NOI. 
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On October 28, 2013, the Notification of Further Proceedings and Prehearing 

Order was temporary suspended until the motions could be fully briefed and decided.  

Initially, a hearing on the motions was set for November 18, 2013.   To accommodate the 

schedules of the various parties, that hearing was continued until December 12, 2013.   

After hearing oral argument and some discussion, the parties were ordered to provide 

certain additional information and to meet and confer in an attempt to stipulate to a 

resolution to the two motions.  A stipulation, if reached by the parties, was to be filed on 

January 8, 2014.  The parties were unable to reach an agreement on the motions and filed 

supplemental briefs on the Motion to Stay the Approval Order on January 16.  No further 

oral argument was scheduled or deemed necessary.  

DECISION 

I. Statutory and Regulatory Framework 

The controlling provisions for the submission of an NOI and DAQ’s review are 

set forth in the Utah Air Conservation Act (the “Act”) and related regulations.  Relevant 

portions of the Act state as follows:  

 (1) Notice shall be given to the director by any person planning to 
construct a new installation which will or might reasonably be expected to be a 
source or indirect source of air pollution or to make modifications to an existing 
installation which will or might reasonably be expected to increase the amount of 
or change the character or effect of air contaminants discharged, so that the 
installation may be expected to be a source or indirect source of air pollution, or 
by any person planning to install an air cleaning device or other equipment 
intended to control emission of air contaminants. 
  

(2) (a) (i)  The director may require, as a condition precedent to the 
construction, modification, installation, or establishment of the air contaminant 
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source or indirect source, the submission of plans, specifications, and other 
information as he finds necessary to determine whether the proposed construction, 
modification, installation, or establishment will be in accord with applicable rules 
in force under this chapter. 
 

Utah Code §19-2-108. 
 
 The applicable rules define the operative terms: 

 
"Construction" means any physical change or change in the method of operation 
including fabrication, erection, installation, demolition, or modification of a 
source which would result in a change in actual emissions. 1   

 
“Emissions unit” means any part of a stationary source that emits or would have 
the potential to emit any air contaminant. 
 
"Facility" means machinery, equipment, structures of [sic] any part or 
accessories thereof, installed or acquired for the primary purpose of controlling 
or disposing of air pollution. It does not include an air conditioner, fan or other 
similar device for the comfort of personnel. 
 
"Installation" means a discrete process with identifiable emissions which may be 
part of a larger industrial plant. Pollution equipment shall not be considered a 
separate installation or installations. 
 
 “Modification” means any planned change in a source which results in a potential 
increase of emissions. 
 
Source" means any structure, building, facility, or installation which emits or 
may emit any air pollutant subject to regulation under the Clean Air Act and 
which is located on one or more continuous or adjacent properties and which is 
under the control of the same person or persons under common control. A 
building, structure, facility, or installation means all of the pollutant-emitting 
activities which belong to the same industrial grouping. Pollutant-emitting 
activities shall be considered as part of the same industrial grouping if they belong 
to the same "Major Group" (i.e. which have the same two-digit code) as described 

                                                
1 “Construction” is similarly defined in R307-401-2 as “any physical change or change in operation 
including fabrication, erection, installation, demolition, or modification of an emissions unit that would 
result in a change in emissions.”  The Trust is correct that the term “includes” or “including” is a term of 
enlargement, and not limitation and the use of the word “including” in the definition of construction 
indicates that all actions related to emissions units are examples of types of “physical change” or change in 
“methods of operation” but are not the sole actions governed by the definition. 
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in the Standard Industrial Classification Manual, 1972, as amended by the 1977 
Supplement (US Government Printing Office stock numbers 4101-0065 and 003-
005-00176-0, respectively). 

 
R307-101-2 (italics added); see also R307-401-2. 

 
 The rules require new emission sources to obtain an Approval Order “prior to 

initiation of construction.”  R307-401-2; see also R307-401-5 (any person subject to 

R307-401 shall submit a notice of intent to the director and receive an approval order 

prior to initiation of construction, modification or relocation).  

The rules further require the Director to include public comment as part of the 

review process prior to construction:   

(1) Issuing the Notice. Prior to issuing an approval or disapproval order, the 
director will advertise intent to approve or disapprove in a newspaper of general 
circulation in the locality of the proposed construction, installation, modification, 
relocation or establishment. 
 

(2) Opportunity for Review and Comment. 
 
(a) At least one location will be provided where the information submitted by the 

owner or operator, the director's analysis of the notice of intent proposal, and 
the proposed approval order conditions will be available for public inspection. 
 

(3) The director will consider all comments received during the public comment 
period and at the public hearing and, if appropriate, will make changes to the 
proposal in response to comments before issuing an approval order or 
disapproval order. 
 

R307-401-7 (italics added). 

II.  Scope of the June 21, 2013 Approval Order and Effect of the 2013 NOI 
Modifying the Permitted Activity 
 
In the Supplemental Briefing on the Motion to Stay the Approval Order, Emery 

indicated that it was willing to stipulate that it would not engage in any activity that is not 
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already authorized by the June AO.  Emery argues that the only activities that are not 

authorized by the June AO include “the construction of the terminal facility units and 

crude distillation plant units, and the purchase and installation of the equipment identified 

in No. 10 of the Project Timeline and Project Table . . .”  (Emery Supp. Brief at 11 and 

Exh. D.)  DAQ does not object to Emery’s characterization of what is included or not 

included in the AO. 

The Trust does not oppose the commencement of certain activities, including site 

cleanup and preliminary earth moving work.  It does oppose construction of the 

engineered storm water drainage and leveling of the property.  (Trust Supp. Brief at 4.)  

The Trust also opposes commencement of work on any infrastructure activities that 

advance Emery’s “unpermitted” refinery.   

In light of the parties’ position and the status of the project, the issue comes down 

to what activities may Emery engage in prior the issuance of a new AO.  There appear to 

be three categories of activities:  (1) activities that are not within the jurisdiction of the 

DAQ; (2) activities approved in the June AO that Emery asserts are not altered in the 

redesign in the 2013 NOI; and (3) activities that are within DAQ’s jurisdiction but not 

authorized by the June AO.  The difference of opinion centers on the second category, 

items authorized by the June AO but which may or may not be affected by the 2013 NOI. 

The simplest approach to this question is to determine the legality of Emery 

proceeding with construction of an “approved” facility that it does not intend to build, or 
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at least intends to modify.2  If the law prohibits Emery from proceeding, arguably there is 

no need to reach the analysis required by the stay provisions of the statute found in Utah 

Code section 19-1-301.5(15).  A thorough reading of the statute makes this approach 

persuasive. 

First, we look at the authority to enter a stay.  Section 19-1-301.5(15) comes 

under the section entitled “Permit review adjudicative proceedings.”  The statute states 

that the “filing of a request for agency action does not stay a permit or delay the effective 

date of a permit” and “a permit may not be stayed or delayed unless a stay is granted 

under this Subsection (15).”  Utah Code §19-1-205.5(15)(a) & (b).  Subsection (15) sets 

for the basis for a stay, which is discussed later in this decision.  By its terms, subsection 

(15) applies to a valid, existing AO.  The subsection clearly was drafted to prohibit a stay 

of an AO during the course of a review proceeding such as this one unless the movant 

met the high burden set forth in the subsection. 

Whether the June AO remains valid and in effect is questionable.  It its motion to 

stay this administrative proceedings, Emery makes a very persuasive argument that this 

review proceeding will soon be (if it is not already) moot.  If we agree that this 

proceeding is moot because it consists of a review of an AO for a refinery that Emery 

does not intend to build, then perhaps subsection 15 is simply inapplicable.   Indeed, I 

agree that this proceeding is moot and would go farther and say that the 2013 NOI sought 

                                                
2 The Trust essentially makes this argument in its supplemental brief:  “Put simply, Emery lacks a permit 
for a new refinery. . . .  Emery’s 2013 Approval Order is legally invalid.”  (Pet. Supp. Mem. At 4.) 
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a “modification” to an approved facility and thus requires a new AO prior to the 

commencement of construction.  Under that reasoning, the June AO is, in effect, void. 

Once an Approval Order is issued, there is no provision for any modification to 

that Order resulting from proposed design changes.  The statute and associated rules do 

not address proposed design or operational modifications to an existing AO when 

construction has not yet commenced or is in the beginning stages.  There are no criteria 

that distinguish between minor or more significant modifications to an AO.  While there 

may be a way to distinguish between such modifications, the regulations must first allow 

us to make those distinctions.  As currently written, there is no basis for doing so. 

Absence such guidance from the legislature, the process starts over and precedes 

construction.  The June AO contemplated a new refinery.  Now, Emery proposes to 

“modify” that “approved” refinery and its emissions sources.  Such a modification falls 

squarely within the statute requiring a permit, a permit that Emery does not have.   

Emery’s conduct is consistent with this analysis.  Emery concedes that the process 

set forth in Rule 307-401 applies to the new NOI just as it applied to its initial NOI filed a 

year earlier.3  After receiving the June AO, Emery made design changes to its planned oil 

refinery and submitted a new NOI in October 2013.  In the introduction to the 2013 NOI, 

Emery listed 18 changes to the terminal/distillation facility and wax plant.  It its Motion 

                                                
3 In its initial NOI, Emery noted that it was a new entity formed to replace Bridgehouse Refining L.L.C., 
which received an Approval Order to construct a refinery.  Even though the Emery refinery would be 
“almost identical” to the approved Bridgehouse Refinery AO, Emery acknowledged that the Bridghouse 
AO “may be revoked.”  (IR-000003.)  Emery understood it would need a new AO and that it could not 
proceed with construction under the Bridgehouse permit even though it indicated that the emission rate of 
the pollutants did not change. 
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to Stay the Administrative Proceedings, Emery stated, “it was necessary to submit” a new 

NOI to DAQ for the planned modifications.  Emery admitted that a new AO would 

“completely supersede the Emery AO” and that these administrative proceedings would 

be moot.  (Emery Mot. at 3-4.)  Emery’s actions and statements are consistent with an 

interpretation of the regulations that requires an owner or permittee to essentially “start 

over,” with an modified design, rendering the soon to be superseded AO invalid or 

revoked.  Under such an interpretation, construction of the facility cannot proceed and to 

allow it to do so violates Utah law.4    

Although the process begins again and Emery must have a new AO to proceed, 

there are activities that do not require approval and are technically outside the jurisdiction 

of the DAQ.  While the definitions are less than crystal clear, it is apparent that the only 

construction activities within DAQ’s jurisdiction are those that include any physical or 

operational change in any equipment, structure building, facility or “any part or 

accessories thereof” related to an emissions “source.”  See R307-101-2.  

 Emery narrowly defines construction and broadly construes what the June AO 

permits.5  For example, Emery separates the foundation for the tank farms from the 

purchase and installation of the tanks themselves, arguing that the foundations for the 

tanks can proceed but the purchase and installation of the tanks may not.  That parsing of 

                                                
4 See Section I of this Decision; see also Utah Code section 19-5-115 (2), which provides that “[a]ny 
person who violates this chapter, or any permit, rule, or order adopted under it, upon a showing that the 
violation occurred, is subject in a civil proceeding to a civil penalty not to exceed $10,000 per day of 
violation.  A violation of the chapter also authorizes the director to seek a temporary or permanent 
injunction for any violation of the Water Quality Act.  Utah Code §19-5-111, 115(7). 
5 DAQ accepts Emery’s position without analysis. 
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the structure or facility is not accepted.  The foundations for emission systems and related 

structures are an integral part of the emissions source and are all within the same 

industrial grouping and cannot be separated.  The foundations would not be built if there 

weren’t going to be tanks to put on them. 

The fact that the footprint of the refinery does not change substantially does not 

alter the result.  Emery admits that the DAQ did not require detailed engineering 

drawings.  Thus, it is not the footprint that is at issue, but the modification to any 

emission source “or part thereof.”  Those “sources” include the “structure, building, 

facility, or installation” which may emit any air pollutant subject to regulation and 

includes any “part of or accessory to” those structures or facilities. To find that Emery 

can complete construction of parts of the structure or facilities, such as the foundations, 

but must refrain only from installing the equipment on those foundations simply because 

the footprint does not change ignores the plain language of the statute and rules and is 

inconsistent with the prior approval requirements of the rules.6  What activities can and 

cannot proceed is set forth in more detail in Part IV of this Decision. 

 
  

                                                
6 It would be analogous to a homeowner obtaining a building permit for a single story house and 
subsequently deciding to change the design to add a second story, including a third bathroom.  The 
homeowner would be required to obtain a new building permit even if the footprint of the home did not 
change.  In this example, the homeowner would also need a new septic permit if the home was built in an 
area that did not have a sewer system. 
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III. Utah Code Section 19-1-301-5(15) Analysis 

 Alternatively, if the stay provisions of section 19-1-301.5(15) apply, the Trust has 

met its burden under that section and the activities that are appurtenant to (or not 

independent of) the emissions sources as defined in this Decision are stayed. 

The Administrative Law Judge’s authority to stay a permit on any portion of that 

permit is described as follows: 

The administrative law judge may not recommend to the executive director a stay 
of a permit, or portion of a permit unless: 
 

(i) all parties agree to the stay; or 
(ii) the party seeking the stay demonstrates that: 

(A) the party seeking the stay will suffer irreparable harm 
unless the stay is issued; 

(B) The threatened injury to the party seeking the stay 
outweighs whatever damage the proposed stay is likely to 
cause the party restrained or enjoined; 

(C) The stay, if used, would not be adverse to the public 
interest; and 

(D) There is a substantial likelihood that the party seeking the 
stay will prevail on the merits of the underlying claim, or 
the case presents serious issues on the merits which should 
be the subject of further adjudication. 
 

Utah Code §19-1-301.5(15). 

 The movant’s burden under the Code parallels the requirements for an injunction 

as outlined in Rule 65 of the Utah Rules of Civil Procedure as well as the similar Federal 

Rule of Procedure.  In order for the stay or injunctive relief to be granted, the party 

seeking the injunction must meet all four of the elements of the statute.  See Utah Med. 

Prods. Inc. v. Searcy, 958 P.2d 228, 231 (Utah 1998).   
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A. Likelihood of Success on the Merits 

To some extent, the parties seem to accept that the “merits” upon which the Trust 

must demonstrate it will likely succeed to be the merits of its Request for Agency Action 

of the initial June AO.  It is not at all clear that that is correct.  Why require the Trust to 

prove that the June AO is faulty if the refinery is not being constructed in accordance 

with that AO?  Rather, the issue on the merits is whether Emery can proceed under an 

AO it admits will not longer be in effect.  If, to succeed on the merits, the Trust need only 

prove that a new AO is required prior to the commencement of construction and that 

there is a prescribed process for issuance of such an AO, it has already done so -- Emery 

lacks a permit for the refinery it now intends to build.  Accordingly, the Trust is likely to 

succeed on the merits. 

Alternatively, if the Trust must demonstrate likelihood of success in what has 

been determined to be a moot administrative action, the statute provides that this 

requirement may be met by a showing that the “the case presents serious issues on the 

merits which should be the subject of further adjudication.”  Utah Code §19-1-301.5 

(15)(d).7  The issues in this permit review proceeding meet that test – there is a long and 

complex record to review, including analysis by various conflicting experts.  The Request 

for Agency Action and the record in this case raises serious issues that should be subject 

                                                
7 For the analogous provision in Rule 65, the courts have stated that this requirement may be met by a 
showing that the “questions going to the merits are so serious, substantial, difficult and doubtful as to make 
the issue ripe for litigation and deserving of a more deliberative investigation.”  Greater Yellowstone 
Coalion v. Flowers, 359 F.2d 1257 (10th Cir. 2004). 
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to further adjudication.  Accordingly, the Trust has met it burden of demonstrating that it 

will likely succeed on the merits. 

B. Irreparable Harm 

In asserting irreparable harm, the Trust first argues that Utah’s Air Quality rules 

require and ensure that DAQ will “consider and mitigate environmental and public health 

effects of emissions before the company commits resources to a project,” and that the 

Trust and its members will be “deprived of the opportunity to participate in the public 

process at a time when such participation is calculated to matter.” (Trust Mot. at 4-5; 

R307-401-7(3).  Initially, the Trust relied primarily on those cases that have ruled that an 

agency’s failure to follow pre-construction procedural requirements causes irreparable 

injury to the public.  (See Trust Mot. at 6 and cases cited therein.)  The Trust similarly 

argues that the “bureaucratic momentum” created if Emery is allowed to proceed with 

construction under the current AO will “sway DAQ’s decision making related to the new 

Approval Order.”  Finally, in its Supplemental Memorandum, the Trust also argues 

Emery’s activities are prohibited under Utah law and implies that, as such, that is 

sufficient harm to warrant a stay. 

In response, both Emery and the DAQ argue that the Trust cannot establish 

imminent and irreparable harm.   Emery argues that the proposed modification will not 

alter the footprint of an approved refinery and that the procedural cases that the Trust 

relies on are not applicable to the facts of this case.   Emery and the DAQ also argue that 
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the Trust has not pointed to any specific, imminent harm to the environment if Emery is 

allowed to proceed on the soon to be superseded permit.   

At this juncture, the Trust is not required to show imminent and specific 

environmental harm.  Just as it is pointless to ask the Trust to demonstrate likelihood of 

success on the merits of its Notice of Agency Action, it is similarly pointless to ask the 

Trust to show imminent harm to the environment from a refinery that is not being built in 

accordance with the original June AO.  All parties admit that this proceeding will be 

moot and the AO superseded.  There is no reason for requiring a showing of imminent 

environmental harm under the circumstances of this case.  The fact that Emery intends to 

proceed without a valid permit is sufficient harm to support a stay or partial stay.  See 

Friends of the Earth v. United States Navy, 841 F.2d 927 (9th Cir. 1988), (the structure of 

the National Defense Act demonstrates that no construction should commence prior to 

issuance of all required permits; the Navy was thus enjoined from proceeding because a 

required permit under the Shoreline Management Act had not been issued).  
Alternatively, applying the equitable principles courts apply in the cases of a 

preliminary or permanent injunction, the Trust has demonstrated irreparable and 

imminent harm if modified structures and facilities necessary for the proposed emissions 

sources are built prior to the required statutory review.  By acting to regulate emissions, 

the Utah Legislature in the Utah Air Quality Act codified a public policy that effective 

regulation and respect for the regulatory authority is in the public’s interest.   By allowing 

a permit holder to proceed to construct an emissions source and related facilities and to 
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then request a modification that will admittedly require a new Approval Order 

undermines the entire process that the legislature and the Agency determined was 

essential to protect the public interest.    

The language of the rules could not be more clear – the director’s intent to 

approve a project must be published prior to issuing an approval order.”  The director 

will consider all comments before issuing an approval order.  R307-401-7.  There are no 

criteria in the regulations that alter either Emery’s or the Agency’s responsibilities to 

follow the process proscribed by the regulations when the recipient of the AO modifies 

its plan for the construction or operation of an emissions “source.”   

Emery disputes this reliance on procedural protections as supporting a finding of 

irreparable harm.  Specifically, Emery points us to the Supreme Court decision in Amoco 

Production Co. v. Village of Gambell, 480 U.S. 531(1987), which rejected the 

presumption of irreparable harm when applied to statutes other than the National 

Environmental Policy Act (NEPA), a “procedural” statute.  

In Amoco, several Alaskan native villages sought to enjoin a proposed sale of 

Outer Continental Shelf ("OCS") oil leases on the ground that the Secretary of the 

Interior had not complied with the procedures set forth in the Alaska National Interest 

Lands Conservation Act (ANILCA).  The federal district court decided that no 

preliminary injunction was warranted.  The Ninth Circuit reversed on the ground that 

irreparable injury "is presumed" when an agency fails to evaluate environmental impacts 

"thoroughly."  The Supreme Court reversed the Ninth Circuit, holding that the law 
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creates no such "presumption," and that courts should apply "traditional equitable 

principles" when deciding whether to issue a preliminary injunction. 480 U.S. at 545. 

The concern in Amoco was the potential effect on the proposed sale of oil leases 

on the subsistence rights of Alaska Natives, which are protected by Title VIII of 

ANILCA.  Balancing the legislative interests expressed in OCSLA and ANILCA, the 

court held that the interested served by the environmental statute (ANILCA) did not 

supersede all other interests at stake, including OCLA’s state policy favoring continued 

oil exploration.   Thus two public policies were to be balanced.   Id. at 546.  Balancing 

the two policies, the Court agreed with the Secretary and District Court that “exploration 

will not cause the type of harm, a restriction on subsistence uses of resources, that 

ANILCA was designed to prevent.”  Id. at 545.   

The facts in Amoco and easily distinguished from the facts in this case.  The Court 

there was balancing the policy of two separate statutes – one concerned with preserving 

sustainability, the other with increasing oil development.  No such balancing is required 

here.  Additionally, Amoco can be further distinguished in that the proposed development 

– an oil well – had four distinct statutory stages.  Each stage involved a separate 

regulatory review.  In Amoco, the Secretary estimated that, after exploration, there was 

only a 13% probability that development and production would occur.  Id. at 539 n.6.  

The probabilities of production in this case are likely close to 100%.8 

                                                
8 The other cases on which Emery relies can also be distinguished.  For example, in Sierra Club v. Larson, 
769 F.Supp. 420 (D. Mass 1991), the Plaintiffs could not show irreparable harm because the lawsuit would 
be completed before the construction of the ventilation facility would begin.  It does not hold that, even 
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Moreover, although the Court rejected a “presumption of harm” in other than 

NEPA cases, the Supreme Court did not reject the significance of statutory procedures in 

the irreparable harm analysis nor did it suggest that the underlying policy of a statute was 

irrelevant when applying “traditional equitable principles.”  In reviewing the impact of 

Amoco, the First Circuit noted that not all “process” requirements were “procedural harm.”  

Rather, the harm at risk is harm to the environment.  The Court described that risk as 

follows:  

[T]he harm consists of the added risk to the environment that takes place when 
governmental decisionmakers make up their minds without having before them an 
analysis (with prior public comment) of the likely effects of their decision upon 
the environment. NEPA's object is to minimize that risk, the risk of uninformed 
choice, a risk that arises in part from the practical fact that bureaucratic 
decisionmakers (when the law permits) are less likely to tear down a nearly 
completed project than a barely started project.  

Sieera Club v. Marsh, 872 F.2d 497, 500-01(1st Cir. 1989) (citations omitted). 

The First Circuit also concluded that “[t]he difficulty of stopping a bureaucratic 

steam roller, once started, still seems to us, after reading [Amoco v.] Village of Gambell, 

a perfectly proper factor for a district court to take into account in assessing that risk, on a 

motion for a preliminary injunction.  And, it does not surprise us that, since [Amoco v.] 

Village of Gambell, other courts have reached the same conclusion.”  Sierra Club, 872 

F.2d at 504 (citations omitted). 

The Utah Air Quality Act and the Division’s regulations are both procedural and 

substantive.  That does not mean that, just because the Division can take corrective action 

                                                                                                                                            
under the Clean Air Act, the procedural protections are irrelevant.  It simply didn’t need to address their 
relevance in this case and did not do so. 
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if an existing emissions source is not in compliance with the regulations, the Division 

should ignore the pre-permit review requirements of the rules.  The Act and the rules 

require the agency to consider, and to have available to a larger audience, detailed 

information about environmental impacts.  The Utah Clean Air Act and its regulations 

require an information gathering process and a public process prior to issuing an AO.   

There are no exceptions in the statute or the rule.  There is no basis for allowing for an 

exception here, and doing so constitutes irreparable harm.   

C. Balancing of Harms 

The Trust has also met its burden of demonstrating that the threatened harm to the 

Trust outweighs the harm to Emery from issuance of a partial stay.  “Environmental 

injury, by its nature, can seldom be adequately remedied by money damages and is often 

permanent or at least of long duration, i.e., irreparable.  If such injury is sufficiently likely, 

therefore, the balance of harms will usually favor the issuance of an injunction to protect 

the environment.”  Amoco, 480 U.S. at 545.   

In contrast to the Trust’s harm as described in this Decision, Emery’s harm is 

temporary and uncertain economic harm and, at this point, that harm is asserted in very 

general terms.  Emery indicates that if it unable to proceed on the planned construction 

schedule and unable to complete the second phase refinery construction (the wax plant), 

“it will likely suffer losses in excess of $60 million.”  (Decl. of J. Beicker at 4-5).  This is 

a mere estimate of loss and does not specify the source of any particular loss, but only 

refers to unspecified loss of revenue, mobilization and demobilization costs and 
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escalating project costs.  These are speculative losses at this point.  Moreover, in its 

supplemental brief, Emery admits that construction has already been delayed and that the 

construction schedule has slipped.  If, as Emery assumes, it will be issued a new AO in 

six months, there may be little, if any, impact on the schedule as a result of this partial 

stay.9   

Finally, if the recommended partial stay is ordered by the Director, Emery will 

still be able to continue with construction of items not within the DAQ’s jurisdiction that 

are not linked directly to the construction of an emissions source.  There is no substantial 

harm to Emery that outweighs the harm to the Trust and the integrity of the process and 

the policies it serves. 

There is no harm to DAQ by the issuance of a partial stay.  It has no economic 

interest in the refinery.  In contrast, it has an interest in assuring that the statutory and 

regulatory process is followed. 

D. A Partial Stay is in the Public Interest 

As set forth in some detail in the discussion of irreparable harm, ensuring 

compliance with the Utah Clean Air Act and Air Quality Rules is in the public interest.  

Courts have recognized that “the public interest in careful consideration of environmental 

impacts” is in the public interest.  Alliance for the Wild Rockies v. Cottrell,  632 F.3d 

1127, 1138 (9th Cir. 2011); see also Fund for Animals v. Espy, 814 F.Supp 142, 152 

                                                
9 DAQ is confident that it will make a final decision on the new permit application by June 2014.  (DAQ 
Supp. Brief at 3.) 
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(D.D.C.1993) (there is a “strong public interest in meticulous compliance with the law by 

public officials”).    

III. Partial Stay 

Having met its burden for the issuance of a stay or partial stay, there remains the 

question of which activities are within the DAQ’s jurisdiction and should be stayed 

versus those that are not subject to DAQ rules and may continue.  All activities that are 

integral to the construction of or modification of an emission source are hereby stayed.  

Referring to Emery’s Timeline and Construction Activity chart included as Exhibit D to 

its Supplemental Brief, the following activities are considered and ruled upon: 

1. Site clean-up including removal of all computer junk, and removal of old 
structures on the property. 

This activity is not within the jurisdiction of the DAQ and may continue. 

2. Preliminary earth moving work including engineered stormwater drainage 
and leveling of property. 
 
This activity is not within the jurisdiction of the DAQ and may continue.   
 

3. Installation of utilities, including electrical lines, water lines, sewer lines, and 
internet lines. 
 
Some of this work is likely not within the jurisdiction of the DAQ and may 
continue. Electrical lines and internet lines are not within the jurisdiction of 
the DAQ and do not appear to be addressed in the AO, and this work may 
proceed.   
 
However, section II.B.3 of the AO does address Petroleum Refinery 
Wastewater Systems.  Installation of water lines and sewer lines may thus be 
part of or an accessory to the emission sources.  To the extent that the water 
and sewer lines serve a permitted activity – an emissions source – or have in 
any way been modified in the 2013 NOI, such activities are stayed.  To the 
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extent that the water and sewer lines serve only activities outside DAQ’s 
jurisdiction, such as the administration buildings, they may be installed. 
 

4. Prepare in-plant haul roads, including paving, graveling, and grading of 
roads 

 
The DAQ has jurisdiction over in-plant haul roads and the section II.B.2 of 
the June AO includes certain requirements for the proposed haul roads.  These 
haul roads are an integral part of the facility.  While the June AO did not 
mandate locations or dimensions of the roads, the roads themselves are a 
“source” of emissions and are subject to certain conditions specified in the 
AO.  They are an “accessory” to the proposed facility that is the subject 2013 
NOI.  While access roads for utility items 1-3 above are allowed, preparation 
of in-plant haul roads is stayed. 
 

5. Begin installation of rail lines for material transfer and load out of final 
product and for incoming crude shipments for distillation plant and wax plant 
processing. 

 
The DAQ does not consider rail lines a source of fugitive dust and DAQ’s 
approval generally is not required for the installation of rail lines.   Rail lines 
are also part of a different Major Group in the Standard Industrial 
Classification Manual.   However, section II.B.7.a of the June AO addresses 
the “material transfer equipment” and providers certain requirements and 
restrictions.  In the 2013 NOI, Emery changed the product loading rack’s 
volatile organic compound destruction device from a carbon absorption device 
to a thermal oxidizer, which resulted in an emissions increase from the 
loading racks.  (Compare 2013 NOI at 29 to IR000060.) To the extent that the 
rail lines serve primarily a permitted activity – an emissions source – or are 
appurtenant to the loading rack and thermal oxidizer, such activities are 
stayed.  If not necessary to the loading rack’s volatile organic compound 
destruction device, installation of the rail lines may proceed. 
 

6. Begin construction of administrative buildings, including office buildings and 
operational stations 

 
The administrative buildings are exempt from the DAQ permitting 
requirements and the June AO does not address their construction.  Indeed, 
they are not even included on the site plan that was submitted with the 2012 
NOI.  It is presumed that the buildings themselves are governed by local 
jurisdictions or other relevant building codes.  Nonetheless, they are not 
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within the DAQ’s jurisdiction.  Construction on these ancillary buildings may 
proceed. 
 

7. Foundations for crude tank farm, wax tank farm and final product tank farm, 
consisting of a concrete slam for each tank farm, upon which the tanks will sit. 

 
The tank farms are permitted activities encompassed in the June AO and are 
an integral part of the facility that is a “source” as defined by the regulations.  
The foundations are part of the structure required for the tank farm or part of 
the permitted activity.  The October 2013 NOI modifies the tank farms that 
were included in the June AO.  The pouring of the foundations for these tank 
farms is thus stayed. 
 

8. Foundation for truck unloading facilities. 
 

The June AO required a vapor collection system for the material transfer 
equipment.  The 2013 NOI changes the product loading rack’s volatile organic 
compound destruction device from a carbon absorption device to a thermal 
oxidizer, which results in an emissions increase from the loading racks. To the 
extent that the truck loading facilities serve a permitted activity – an emissions 
source – or are necessary to construct or install the loading rack’s volatile 
organic compound destruction device (the thermal oxidizer), such activities 
are stayed.  If not necessary to install the thermal oxidizer, the foundation for 
the truck unloading facilities may proceed. 
 

9. Foundation for distillation plant. 
 

Like the tank farms, the distillation plant is a permitted activity and an integral 
part of the “source.”   The distillation plan is modified in the 2013 NOI.  As 
Emery admits, the emission systems “sit on top of a concrete platform.”  Just 
as the tank farm foundations may not proceed, the foundation for the 
distillation plan is similarly stayed. 
 

10. Purchase and install crude tanks, product tanks, and waxy crude tanks. 
 

Emery agrees that these activities consist of installing “emissions units” and 
require an approval order fro the DAQ.  Emery further agrees that it may not 
begin construction of these units prior to obtaining a modified approval order 
from the DAQ.  These activities are therefore stayed. 
 

11. Any other activities not specified here, including any part of Phase II 
construction, are stayed absent further Order. 
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IV. Conclusion 

Emery’s June 2013 Approval Order is for a different refinery that Emery proposes 

to now construct.  While there may be overlapping elements between the June AO and 

the 2013 NOI, the new design includes significant changes in the methods of operation 

and emission of criteria pollutants.  Utah’s Air Quality rules require a current Approval 

Order as a pre-requisite to a physical change or change in the method of operation 

including fabrication, erection, installation, demolition, or modification of a source. 

“Source” includes any machinery, equipment, structures or any part or accessories 

thereof, or essentially anything that is integral to either the construction or operation of an 

emissions source.  Emery seeks to proceed on the construction of a redesigned (or 

modified) refinery and has yet to receive an Approval Order.  To allow it to proceed 

without such an AO violates Utah law and irreparably harms the Trust’s interest in the 

objective permitting process and the integrity air quality permitting process provided by 

the Utah legislature and the agency’s rules.  Nonetheless there are activities that are 

outside of DAQ’s jurisdiction.  These activities, as specified in Part III, Partial Stay, are 

not the subject of the recommended partial stay.   

RECOMMENDED ORDER 

 As set forth in this Decision, I recommend that the Director enter a partial stay of 

the June 21, 2013 Approval Order as set forth in this Decision. 
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NOTICE FOR OPPORTUNITY TO COMMENT 

 Parties may file comments to this Recommended Decision with the Executive 

Director within ten business days of issuance of this Decision in accordance with the 

requirements of Rule 305-7-213(4).  Comments shall not exceed 15 pages.  A party may 

file a response to another party’s comments, not to exceed five pages within five business 

days of the date of the service of the comments. 

DATED THIS 31st day of January, 2014. 

 

CAROL CLAWSON 
Administrative Law Judge 
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CERTIFICATE OF SERVICE 
 

 
I hereby certify that on this 31st day of January 2014, a true and correct copy of 

the foregoing RECOMMENDED DECISION RE MOTIONS TO STAYwas served 

by e-mail upon the following:  

Anne Mariah Tapp for Grand Canyon Trust, et. al., atapp@grandcanyontrust.org 

Charles R. Dubuc, Jr., rob.dubuc@westernresources.org 

Christian Stephens, Assistant Attorney General, cstephens@utahgov.com 

Steve Christiansen, Parr Brown Gee & Loveless,  schristiansen@parbrown.com 
Megan Houdeshel, Parr Brown Gee & Loveless, mhoudeshel@parrbrown.com 

 
Administrative Proceedings Record Officer, DEQAPRO@utah.gov 
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