
 Via Certified Mail, Email, and Facsimile 
 
May 23, 2013 
 
Secretary Sally Jewell 
U.S. Department of the Interior 
1849 C St. N.W. 
Washington, DC 20240 
Fax: 202-208-6956 
Email: exsec@ios.doi.gov 
 
Mr. Neil Kornze 
Acting Director Bureau of Land Management 
1849 C Street NW, Rm. 5665 
Washington, D.C. 20240 
Fax: 202-208-5242 
Email: director@blm.gov 
 
Mr. Daniel Ashe 
Director U.S. Fish and Wildlife Service 
1849 C Street NW, Rm. 3358 
Washington, D.C. 20240 
Fax: 202-208-6965 
Email: Dan_ashe@fws.gov 
 
 

Re:  60-Day Notice of Intent to Sue: Violations of the Endangered Species Act in 
Connection with the Bureau of Land Management’s Record of Decision for 
Oil Shale and Tar Sand Resources to Address Land Use Allocations in 
Colorado, Utah, and Wyoming and its Final Programmatic Environmental 
Impact Statement 

 
Dear Secretary Jewell and Acting Director Kornze: 
 
We write on behalf of the Grand Canyon Trust (“Trust”), the Center for Biological Diversity 
(“Center”), the Sierra Club, Living Rivers, the Southern Utah Wilderness Alliance, the 
Biodiversity Conservation Alliance, and Rocky Mountain Wild to notify the Department of 
Interior (“DOI”) and the Bureau of Land Management (“BLM”) and U.S. Fish and Wildlife 
Service (“FWS”) that the above named parties intend to file a civil action against BLM for 
violating Sections 7 and 9 of the Endangered Species Act, 16 U.S.C. §§1536, 1538 (“ESA”), 
when it amended 10 Resource Management Plans in Colorado, Utah, and Wyoming after 
completing a Record of Decision and Final Programmatic Environmental Impact Statement 
(“Final PEIS”).  This letter is provided pursuant to the 60-day notice requirement of the citizen 
suit provision of the ESA, 16 U.S.C. § 1540(g)(1), to the extent such notice is necessary. 
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I.  Parties  
 

A. Grand Canyon Trust 
 

The Grand Canyon Trust is a non-profit corporation with offices in Flagstaff, Arizona; Moab and 
Salt Lake City, Utah; and Durango and Denver, Colorado.  The mission of the Grand Canyon 
Trust is to protect and restore the Colorado Plateau – its spectacular landscapes, flowing rivers, 
clean air, diversity of plants and animals, and areas of beauty and solitude. One of the Trust’s 
goals is to ensure that the Colorado Plateau is a region characterized by vast open spaces with 
restored, healthy ecosystems, and habitat for all native fish, animals, and plants. To accomplish 
this, the Trust works to curb climate change and advocates for sustainable energy policies across 
the Colorado Plateau. The Trust’s board, staff, and members use the land subject to the RMP 
Amendments for quiet recreation (including hiking, biking and camping), scientific research, 
aesthetic pursuits, and spiritual renewal. The Trust and its members have an interest in 
preserving the possibility of such activities in the future. As such, the Trust and its members have 
an interest in participating in the Secretary’s management of these public lands and helping to 
ensure their continued use and future enjoyment.  
 

B. Center for Biological Diversity 
 

The Center is a non-profit environmental organization with more than 500,000 members and 
online activists, including many members who live and recreate in the areas in and affected by 
actions taken within the planning area in Colorado, Utah and Wyoming. The Center uses science, 
policy and law to advocate for the conservation and recovery of species on the brink of 
extinction and the habitats they need to survive. The Center has and continues to actively 
advocate for increased protections for species and habitats in the area impacted by the ROD and 
Final PEIS. The Center’s board, staff, and members use the land subject to the RMP amendments 
for quiet recreation (including hiking, biking and camping), scientific research, aesthetic 
pursuits, and spiritual renewal. The Center and its members have an interest in preserving the 
possibility of such activities in the future. As such, the Center and its members have an interest 
in participating in the Secretary’s management of these public lands and helping to ensure their 
continued use and future enjoyment.  
 

C. The Sierra Club 
 

The Sierra Club is a national nonprofit organization of approximately 600,000 members and 
supporters dedicated to exploring, enjoying, and protecting the wild places of the earth; to 
practicing and promoting the responsible use of the earth’s ecosystems and resources; to 
educating and enlisting humanity to protect and restore the quality of the natural and human 
environment; and to using all lawful means to carry out these objectives. The Sierra Club’s staff 
and members use the land subject to the RMP amendments for quiet recreation (including hiking, 
biking and camping), scientific research, aesthetic pursuits, and spiritual renewal. As such, the 
Sierra Club and its members have an interest in participating in the Secretary’s management of 
these public lands and helping to ensure their continued use and future enjoyment.  
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D. Living Rivers 
 
Living Rivers is a regional nonprofit organization that promotes river restoration through 
mobilization. By articulating conservation and alternative management strategies to the public, 
we seek to revive the natural habitat and spirit of rivers by undoing the extensive damage done 
by dams, diversions and pollution on the Colorado Plateau. Living Rivers’ staff and members use 
the land subject to the RMP amendments for quiet recreation (including hiking, biking and 
camping), scientific research, aesthetic pursuits, and spiritual renewal. Living Rivers and its 
members have an interest in preserving the possibility of such activities in the future. As such, 
Living Rivers and its members have an interest in participating in the Secretary’s management of 
these public lands and helping to ensure their continued use and future enjoyment.  
 
 E.  Southern Utah Wilderness Alliance 
 
The Southern Utah Wilderness Alliance is a non-profit environmental membership organization 
dedicated to the sensible management of all public lands within the state of Utah, to the 
preservation and protection of plant and animal species, the protection of air and water quality on 
public lands, and to the preservation of Utah’s remaining wild lands. The Southern Utah 
Wilderness Alliance is headquartered in Salt Lake City, Utah and also has offices in Moab, Utah. 
The Southern Utah Wilderness Alliance has members in all fifty states and several foreign 
countries. The Southern Utah Wilderness Alliance’s members use and enjoy public lands in and 
throughout Utah for a variety of purposes, including scientific study, recreation, wildlife 
viewing, hunting, aesthetic appreciation, and financial livelihood. The Southern Utah Wilderness 
Alliance has and continues to actively advocate for increased protections for species and habitats 
in the area impacted by the ROD and Final PEIS. The Southern Utah Wilderness Alliance's 
board, staff, and members use the land subject to the RMP amendments for quiet recreation 
(including hiking, biking and camping), scientific research, aesthetic pursuits, and spiritual 
renewal. The Southern Utah Wilderness Alliance and its members have an interest in preserving 
the possibility of such activities in the future. As such, the Southern Utah Wilderness Alliance 
and its members have a protectable legal interest in participating in the Secretary’s management 
of these public lands and helping to ensure their continued use and future enjoyment.  
 
 F.  Biodiversity Conservation Alliance 
 
Biodiversity Conservation Alliance is dedicated to protecting wildlife and wild places in 
Wyoming and surrounding states. Oil shale development has the potential for major destruction 
of recreational lands and wildlife habitats in the areas where our members recreate, including but 
not limited to the Kinney Rim citizens' proposed wilderness, other Red Desert lands, the lands 
surrounding Flaming Gorge National Recreation Area, and the lands of the Jack Morrow Hills 
planning area. In addition, oil shale development will potentially negatively affect a number of 
sensitive wildlife species, including the greater sage grouse, Colorado pikeminnow, humpback 
chub, bonytail, razorback sucker, and Wyoming pocket gopher. BCA has a long history of 
advocacy on behalf of our members throughout Wyoming, Colorado, Utah, and other states for 
the protection of these lands and wildlife species. 
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 G.  Rocky Mountain Wild 
 
Rocky Mountain Wild ("RMW") is a non-profit environmental organization based in Denver, 
Colorado, that works to conserve and recover the native species and ecosystems of the Greater 
Southern Rockies using the best available science. RMW was formed in July 2011 by the 
merging of two organizations, Center for Native Ecosystems (“CNE”) and Colorado Wild, and is 
the legal successor to both parties.  Colorado Wild has worked for over a decade to protect, 
preserve, and restore the native plants and animals of the Southern Rocky Mountains. Both CNE 
and Colorado Wild have a well-established history of participation in Bureau of Land 
Management (“BLM”) planning and management activities, including participation in Colorado 
BLM oil and gas leasing decisions and the planning processes for the various Colorado BLM 
Field Offices (“FO”).  RMW continues the work of each organization to save endangered species 
and preserve landscapes and critical ecosystems.  It achieves these goals by working with 
biologists and landowners, utilizing GIS technology to promote understanding of complex land-
use issues, and monitoring government agencies whose actions affect endangered and threatened 
species.  Its members include approximately 1200 outdoor enthusiasts, wildlife conservationists, 
scientists, and concerned citizens across the country. 
 
RMW’s staff and members visit, recreate on, and use lands on or near the parcels proposed for 
oil shale and tar sands development.  Our staff and members enjoy various activities on or near 
land proposed for leasing, including viewing and studying rare and imperiled wildlife and native 
ecosystems, hiking, camping, taking photographs, and experiencing solitude.  Our staff and 
members plan to return to the subject lands in the future to engage in these activities, and to 
observe and monitor rare and imperiled species and native ecosystems.  We are collectively 
committed to ensuring that federal agencies properly manage rare and imperiled species and 
native ecosystems.  Members and professional staff of RMW are conducting research and 
advocacy to protect the populations and habitat of rare and imperiled species discussed herein.  
Our members and staff value the important role that areas of high conservation value should play 
in safeguarding rare and imperiled species and natural communities, and other unique resources 
on public land.  
 
II.  Factual Background and Procedural History 
 
In 2005, Congress passed the Energy Policy Act of 2005 (“EPAct”).  Section 369 of the EPAct 
concerns America’s oil shale and tar sands resources, which are found solely within Colorado, 
Utah and Wyoming.  Under the statute, Congress declared its intent that “the development of oil 
shale [and] tar sands … for research and commercial development, [] be conducted in an 
environmentally sound manner, using practices that minimize impacts.”1  Congress instructed the 
Secretary of the Interior to (1) establish a leasing and development program for Research and 
Development (“RD&D program”) for oil shale and tar sands resources, (2) complete a 
Programmatic Environmental Impact Statement pursuant to the National Environmental 
Protection Act (“NEPA”), 42 U.S.C. § 4332(2)(c), for a commercial leasing program in 
Colorado, Wyoming and Utah, (3) promulgate final regulations governing this commercial 
leasing and, (4) issue leases pursuant to the regulations after consulting with “Governors of 
States with significant oil shale and tar sands resources on public lands, representatives of local 
                                                 
1 118 Pub. L. No 109-58 § 369(b)(2). 
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governments in such States, interested Indian tribes, and other interested persons” and finding 
that, among these persons, there is “sufficient support and interest[s] in the States in the 
development of tar sands and oil shale resources.”2 
 
In 2008, BLM completed a Final Programmatic Environmental Impact Statement, as required by 
the EPAct and the National Environmental Policy Act (NEPA), and signed a Record of Decision 
(“2008 ROD”).3  The ROD amended 12 RMPs that govern public lands within these three states, 
allocating almost two million acres of public lands to oil shale and tar sands research and 
development, and commercial development.  Allocation renders those public lands available for 
application for leasing and future exploration and development of oil shale and tar sands 
resources.4  
 
On January 16, 2009, a coalition of environmental organizations challenged the allocation 
decisions in the amended RMPs.5 The plaintiffs alleged that the issuance of the RMP 
amendments violated BLM regulations, the Administrative Procedure Act, the Federal Land 
Policy and Management Act, the National Environmental Policy Act, and the Endangered 
Species Act.6  On February 15, 2011, the United States entered into a settlement agreement with 
the plaintiffs in which BLM decided to take a “fresh look” at the land allocations analyzed in the 
2008 Final PEIS and ROD, and to consider excluding certain lands from future commercial 
leasing and development of oil shale and tar sand resources. 
 
In November 2012, BLM issued a Final PEIS that analyzed the environmental impact of 
amending 10 land use plans in Colorado, Utah, and Wyoming to allocate public lands as 
available for commercial exploration and development of oil shale and tar sands.7  
 
During the public comment period on the 2012 PEIS, the Grand Canyon Trust, the Center for 
Biological Diversity, the Sierra Club, and Living Rivers filed a protest alleging that the BLM’s 
decision to adopt the RMP Amendments violated the requirements of ESA Section 7(a)(2).  In its 
response to protests, BLM stated that it “considered initiating consultation with the FWS under 
Section 7(a)(2) of the ESA but determined that preparation of a biological assessment (BA) 
before a lease-or-site-specific project had been proposed would be based largely on conjecture 
and speculation.”8  BLM claimed that that it had no “credible basis” on which to make 
assumptions regarding when and where a project could occur.9  Thus, BLM concluded “the 
amendment of RMPs to identify lands as available for future commercial leasing or development 

                                                 
2 Id. at §369 (c)-(e). 
3 73 Fed. Reg. 69,414 (Nov. 18, 2008). 
4 Bureau of Land Management, Approved Land Use Plan Amendments/Record of Decision (ROD) for Allocation of 
Oil Shale and Tar Sands Resources on Lands Administered by the Bureau of Land Management in Colorado, Utah, 
and Wyoming and Final Programmatic Environmental Impact Statement (March 2013) at 2 [hereinafter ROD]. 
5 The Plaintiff group was comprised of the Colorado Environmental Coalition, Western Colorado Congress, 
Wilderness Workshop, Biodiversity Conservation Alliance, Southern Utah Wilderness Alliance, Red Rock Forests, 
Western Resource Advocates, National Wildlife Federation, Center for Biological Diversity, The Wilderness 
Society, Natural Resource Defense Council, Defenders of Wildlife, and the Sierra Club. 
6 Colorado Environmental Coalition v. Kempthorne, Nos. 1:09-CV-00085-JLK and 00991-JLK (D. Colo. 2008). 
7 77 Fed. Reg. 67,664 (Nov. 13, 2012).  
8 ROD at 74. 
9 ROD at 74. 
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of oil shale and tar sands would have no effect on listed species or critical habitat.”10  
 
On March 22, 2013, BLM signed the Record of Decision (2013 ROD) for the Final PEIS, which 
amended 10 RMPs throughout these three states, and opened approximately 810,000 acres of 
BLM managed land to oil shale and tar sands exploration and commercial development.11  
 
III.  The Endangered Species Act 
 
The ESA was enacted, in part, to provide a “means whereby the ecosystems upon which 
endangered species and threatened species depend may be conserved . . . [and] to provide a 
program for the conservation of such endangered species and threatened species...”12  As 
interpreted by the Supreme Court, “[t]he plain intent of Congress in enacting [the ESA] was to 
halt and reverse the trend toward species extinction, whatever the cost.”13  Reflecting “a 
conscious decision by Congress to give endangered species priority over the ‘primary missions’ 
of federal agencies,” the ESA serves as an important check on agencies’ actions.14 
 
The ESA vests primary responsibility for administering and enforcing the statute with the 
Secretaries of Commerce and Interior. The Secretaries of Commerce and Interior have delegated 
this responsibility to the National Marine Fisheries Service and the U.S. Fish and Wildlife 
Service (“FWS”).15 Here, FWS holds primary responsibility for administering the ESA. 
 
Section 2(c) of the ESA establishes that it is “… the policy of Congress that all Federal 
departments and agencies shall seek to conserve endangered species and threatened species and 
shall utilize their authorities in furtherance of the purposes of this Act.”16  The ESA defines 
“conservation” to mean “… the use of all methods and procedures which are necessary to bring 
any endangered species or threatened species to the point at which the measures provided 
pursuant to this Act are no longer necessary.”17  
 
Section 7(a)(2) of the ESA imposes both procedural and substantive duties on federal agencies 
and their actions.  Agencies must fulfill these section 7 duties based on the “best scientific and 
commercial information available.”18  Procedurally, federal agencies engage in a consultation 
process with FWS to “insure that any action authorized, funded, or carried out by such agency ... 
is not likely to jeopardize the continued existence of any endangered species or threatened 
species or result in the adverse modification of habitat of such species ... determined ... to be 
critical....”19 The fundamental purpose of this consultation procedure is to facilitate informed 
agency decision-making in order to insure no jeopardy to endangered and threatened species and 
no adverse modification of critical habitat.  

                                                 
10 ROD at 74 . 
11 78 Fed. Reg. 19.518 (April 1, 2013). 
12 16 U.S.C. §1531(b). 
13 Tenn. Valley Auth. v. Hill, 437 U.S. 153, 175 (1978). 
14 Id. at 185.  
15 50 C.F.R. §402.01(b). 
16 16 U.S.C. §1531(c)(1). 
17 16 U.S.C. § 1532(3). 
18 16 U.S.C. § 1536(a)(2).    
19 16 U.S.C. § 1536(a)(2) (“section 7 consultation”). 



 7 

 
The consultation mandate is triggered when there is an “agency action” that “may affect” a listed 
species or designated critical habitat.  The ESA’s implementing regulations broadly define 
agency “action” to mean “all activities or programs of any kind authorized, funded, or carried 
out, in whole or in part, by Federal agencies in the United States or upon the high seas.20  
Examples include, but are not limited to “actions directly or indirectly causing modifications to 
the land, water, or air.”   The “action area” means “all areas to be affected directly or indirectly 
by the Federal action and not merely the immediate area involved in the action.”21   Courts have 
determined that the “act of approving, amending, or revising” a land management plan 
constitutes ‘action’ under Section 7 of the ESA.   
 
The term “may affect” is also broadly construed by FWS to include “[a]ny possible effect, 
whether beneficial, benign, adverse, or of an undetermined character,” and is thus easily 
triggered.22 The federal agency must “review its actions at the earliest possible time to determine 
whether any action may affect listed species or critical habitat.23  If the agency determines that an 
action “may affect” listed species or critical habitat, it must consult with FWS.24  
 
The consultation process provides a means by which federal agencies may comply with Section 
7(a)(2)’s substantive prohibitions to avoid jeopardy to listed species and adverse modification of 
critical habitat.  At the conclusion of consultation, FWS provides the action agency a biological 
opinion regarding whether the agency’s action satisfies the Section 7 standards.  FWS evaluates 
the effects of the proposed action on the survival of the species and any potential destruction or 
adverse modification of critical habitat.25  Courts have recognized the importance these 
procedural requirements play in ensuring that agencies carry out the substantive provisions and 
intent of the ESA.  For example, in Thomas v. Peterson, the Ninth Circuit declared:  
 

“The strict substantive provisions of the ESA justify more stringent enforcement of its 
procedural requirements, because the procedural requirements are designed to ensure 
compliance with the substantive provisions . . . If an [action] is allowed to proceed 
without substantial compliance with those procedural requirements, there can be no 
assurance that a violation of the ESA’s substantive provisions will not result. The latter is 
of course, impermissible.”26  
 

From the initiation of the consultation process until FWS issues a biological opinion, the action 
agency is prohibited from making “any irreversible or irretrievable commitment of resources 
…which has the effect of foreclosing the formulation or implementation of any reasonable and 
prudent alternative measures.”27  
 

                                                 
20 50 C.F.R. § 402.02. 
21 50 C.F.R. § 402.02. 
22 51 Fed. Reg. at 19926.  
23 16 U.S.C. §1536(a)(2); see also Rio Grande Silvery Minnow v. Bureau of Reclamation, 601 F.3d 1096, 1104 (10th 
Cir. 2010).  
24 50 C.F.R. § 402.14; Rio Grande, 601 F.3d at 1105. 
25 Rio Grande, 601 F.3d at 1105. 
26 Thomas v. Peterson, 753 F.2d 754, 764 (9th Cir. 1985) (emphasis in original). 
27 16 U.S.C. § 1536(d).  
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In addition to Section 7’s prohibitions, Section 9 of the ESA strictly prohibits any person from 
“taking” any endangered or threatened fish or wildlife species.28  This provision applies to all 
persons, including federal agencies, that “cause” the take of a listed species through regulatory or 
permitting actions.29 “Take” of a species is defined broadly to include actions such as “harass, 
harm, pursue, hunt, shoot, wound, kill, trap, capture, collect, or attempt to engage in any such 
conduct.”30  The term “harass” is similarly defined broadly to include any “intentional or 
negligent act or omission which creates the likelihood of injury to wildlife by annoying it to such 
an extent as to significantly disrupt normal behavioral patterns which include, but are not limited 
to, breeding, feeding, or sheltering.”31  The definition of prohibited “harm” includes “significant 
habitat modification or degradation where it actually kills or injuries wildlife.”32   
 
IV.        Violations of the Endangered Species Act 
 
A.        Violation of Section 7(a)(2): BLM failed to initiate and complete consultation with 
FWS when it amended each resource management plan that allocates public land to oil 
shale and tar sand development in Colorado, Utah and Wyoming. 
 
BLM’s amendment of 10 RMPs in Colorado, Utah, and Wyoming constitutes an “action 
authorized, funded, or carried out.” The amendments include the Price, Vernal, Monticello and 
Richfield RMPs in Utah, the White River, Grand Junction and Glenwood Springs in Colorado, 
and the Green River, Kemmerer, and Rawlins in Wyoming.  These RMP amendments may affect 
listed species and their critical habitat, as evident in the ROD and Final PEIS for the RMP 
Amendments. Accordingly, BLM violated Section 7 of the ESA by failing to initiate and 
complete consultation, including the failure to prepare a biological assessment and request a list 
of species from FWS.  
 
i.  BLM’s Amendment of the 10 RMPs Constitutes “Agency Action” under the ESA. 
 
Plan amendments are an agency action within the meaning of ESA section 7(a)(2).  The ESA’s 
implementing regulations broadly define “action” as  

 
all activities or programs of any kind authorized, funded, or carried out, in whole or in 
part, by Federal agencies in the United States or up on the high seas. Examples include, 
but are not limited to: (a) actions intended to conserve listed species or their habitat; (b) 
the promulgation of regulations; (c) the granting of licenses, contracts, leases, easements, 
rights-of-way, permits, or grants-in-aid; (d) actions directly or indirectly causing 
modifications to the land, water, or air.33 

 

                                                 
28 16 U.S.C. § 1538(a)(1).  
29 16 U.S.C. § 1538(g); Strahan v. Coxe, 127 F.3d 155 (1st Cir. 1997), cert. denied, 525 U.S. 830 (1998). 
30 16 U.S.C. § 1532(19). 
31 Id.  
32 16 U.S.C. § 1538(a)(1); See also Babbitt v. Sweet Home Chapter of Communities 
for a Great Oregon, 515 U.S. 687 (1995) (cited for the interpretation of “harm”). 
33 50 C.F.R. § 402.02. 
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The Tenth Circuit has held that the “act of approving, amending, or revising” a land management 
plan constitutes ‘action’ under Section 7 of the ESA.34  
 
ii.  BLM’s Amendment of the 10 RMPs “May Affect” Listed Species and Critical Habitat 
 
The “may affect” threshold includes “[a]ny possible effect, whether beneficial, benign, adverse, 
or of an undetermined character,” and is thus easily triggered.35  In the Endangered Species 
Consultation Handbook, FWS and National Marine Fisheries Service advise that “may affect” is 
“the appropriate conclusion when a proposed action may pose any effects on listed species or 
designated critical habitat.”36  Courts have found that programmatic documents that set forth 
criteria for harvesting resources within a listed species’ habitat meet the “may affect” threshold.37 
In Colorado Environmental Coalition v. Office of Legacy Management, the court held that the 
ESA bound the Department of Energy (“DOE”) to consult with FWS over the impacts of 
uranium leasing because the potential impacts on listed species satisfied the “may affect” 
threshold.  Even “DOE’s determination that effects on listed species would be ‘highly unlikely’ 
satisfies this low ‘may affect’ standard.”38   
 
Here, BLM’s record for the Final PEIS and ROD indicates that the RMP Amendments’ impacts 
on threatened and endangered species within the project area not only meet, but also far exceed, 
the “may affect” threshold.  As a primary matter, BLM recognizes that numerous listed species, 
and those species’ critical habitat, exist in the areas being designated as open to oil shale and tar 
sand development by the RMP Amendments.  In the ROD, BLM explicitly stated that portions of 
the lands allocated for oil shale or tar sands leasing “are occupied by listed species or contain 
designated critical habitat.”39 Moreover, in Final PEIS, BLM recognizes that the RMP 
Amendments have the “potential for negative impact” to the following fish, bird, mammal, and 
plant species listed as endangered and threatened under the ESA: the humpback chub, the 
Colorado Pikeminnow, the bonytail, the Kendall Warm Springs Dace, the razorback sucker, the 
Southwestern willow flycatcher, California Condor, San Rafael Cactus, Clay Phacelia, Barneby 
reed mustard, Shrubby reed mustard, the Wright fishhook cactus, the Mexican Spotted Owl, the 
Canada Lynx, Maguire Daisy, Dudley-bluffs bladderpod, Winkler Cactus, Parachute 
Beardstongue, Debeque Phacelia, Dudley Bluff twinpod, Clay Reed Mustard, Pariette Cactus, 
Uinta Basin Hookless Cactus, Colorado Hookless Cactus, Ute Ladies Tresses, and Last Chance 
Townsendia. 40 & 41  
                                                 
34 Forest Guardians v. Forsgren, 478 F.3d 1149, 1154 (10th Cir. 2007). 
35 51 Fed. Reg. at 19926; see also California ex rel. Lockyer v. U.S. Dep’t of Agric., 575 F.3d 999, 1018-19 (9th Cir. 
2009) (citing 51 Fed. Reg. 19,926 and stating threshold for triggering consultation duty is relatively low); Nat’l 
Wildlife Fed’n v. Fed. Emergency Mgmt. Agency, 345 F. Supp. 2d 1151, 1174-75 (W.D. Wash. 2004) (stating 
threshold for formal consultation is low); cf. Pac. Shores Subdivision Cal. Water Dist. v. U.S. Army Corps of Eng’rs, 
538 F. Supp. 2d 242, 261 (D.D.C. 2008) (in evaluating ESA regulation requiring take statement “if such take may 
occur,” court stated “the term ‘may’ is broadly interpreted under ESA regulations and the FWS’s obligation to issue 
an incidental take statement was triggered by the possibility of take of the brown pelican, regardless of how unlikely 
that possibility may have seemed.”). 
36  U.S. Fish & Wildlife Serv. & Nat’l Marine Fisheries Serv., Endangered Species Consultation Handbook at xvi.  
37 Pacific Rivers Council v. Thomas, 30 F.3d 1050, 1055 (1994); Lane County Audubon Society v. Jamison, 958 F.2d 
290, 294 (1992).  
38 Colorado Environmental Coalition v. Office of Legacy Management, 819 F.Supp.2d 1193, 1222 (D. Colo. 2011). 
39 ROD at 74.  
40 See Bureau of Land Management, PROPOSED OIL SHALE AND TAR SAND RESOURCE MANAGEMENT 
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BLM’s “Proposed Conservation Measures for Oil Shale and Tar Sands Development” also 
unequivocally indicate that the RMP Amendments “may affect” listed species and critical 
habitat.  In explaining the need for the proposed conservation measures, BLM states that  “[t]he 
following conservation measures were developed for the oil shale and tar sands program …to 
support the conservation of species listed under the Endangered Species Act (ESA)…”42 The 
very fact that mitigation measures to support the conservation of listed species are needed 
demonstrates that the RMP Amendments may affect listed species.  Furthermore, the substance 
of the proposed measures indicate that the RMP Amendments will have numerous discrete 
impacts on listed species and critical habitat that far exceed the “may affect” threshold.  The 
following mitigation measures exemplify the impacts caused by the RMP Amendments: 
 

• Colorado River Endangered Fishes: Bonytail, Colorado Pikeminnow, Humpback 
Chub, Razorback Sucker: “To avoid excessive stream sedimentation during the 
spawning period, construction activities (e.g., for roads, pipelines, utilities) will be 
avoided within critical habitat from April 1 through September 30 of any year.”43  

• Colorado River Endangered Fishes: Bonytail, Colorado Pikeminnow, Humpback 
Chub, Razorback Sucker: “No work in the active river channel will take place between 
July 1 and September 30 in order to avoid adverse effects from sedimentation during 
spawning and times when larval fishes are drifting in the river channel.”44 

• Mexican Spotted Owl: “Once leases are issued, a more in-depth analysis of Mexican 
spotted owl habitat will be required in areas where leases overlap with potential habitat 
for the species.”45 

• Southwestern Willow Flycatcher: “Project activities within 0.25 mi of occupied 
breeding habitat will not occur during the breeding season of May 1 to August 15.”  

• Canada Lynx: “Management actions shall not change more than 15% of lynx habitat 
within an LAU [Lynx Analysis Unit] to an unsuitable condition within a 10-year 
period.”46 

• Threatened, Endangered, and Proposed Plants: “When listed plant species are near 
project areas, dust control measures will be…employed to minimize the deposition of 
fugitive dust on plant surfaces.47 

• Threatened, Endangered, and Proposed Plants: “Evaporation ponds shall be located 
so their overspray falls at least 600 ft away from listed plant locations, if such ponds are 
necessary.”48 
 

Evidence of excessive stream sedimentation in listed species’ critical habitat, the interference 

                                                                                                                                                             
PLAN AMENDMENTS TO ADDRESS LAND USE ALLOCATIONS IN COLORADO, UTAH, AND 
WYOMING AND FINAL PROGRAMMATIC ENVIRONMENTAL IMPACT STATEMENT, at 4-124 – 4-125, 5-
97 – 5-100 [hereinafter FPEIS].  
41 FPEIS at Appendix E.  
42 FPEIS at F-3. 
43 FPEIS at F-4. 
44 FPEIS at F-4. 
45 FPEIS at F-10.  
46 FPEIS at F-15. 
47 FPEIS at F-19. 
48 FPEIS at F-19.  
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with breeding habitat of listed species, the destruction of larval listed species, and the deposition 
of dust and overspray on listed plant species due to construction activities each demonstrate that 
the “may affect” threshold is met. 
 
In addition, FWS’s comments on the impacts of the RMP Amendments on listed species and 
critical habitat indicate that the “may affect” threshold is satisfied.  FWS explained adverse 
impacts due to both the depletion of water resources and threats to water quality.  FWS noted 
that “all the [RMP Amendment] alternatives would require significant water resources,” which 
will impact the endangered fish species that depend on sufficient water for survival.49  
Specifically, FWS stated that “water depletions from the upper Colorado River Basin, as well as 
adverse changes to stream water quality, would have an adverse impact on critical habitat for the 
four endangered Colorado River Basin fish species.”50  Moreover, FWS noted that “possible 
contaminants that may come off of runoff from oil shale and tar sands operations, which is of 
particular concern for endangered fishes.”51  FWS states that “critical habitat has been designated 
for endangered fish species along segments of…  the White River” and that the White River “is 
at risk from oil shale related water depletions and potential contaminations.”  
 
Finally, BLM’s own documentation of the potential effects of oil shale and tar sands 
development indicates that the RMP Amendments are an action that “may affect” threatened or 
endangered species and their critical habitat within the project area.  For example, BLM states, 
“[t]ar sands development may have a significant associated impact on surface water quality in 
the greater Colorado River Basin because of ground disturbance…[and] the infiltration of 
precipitation through stockpiled tar sands or through waste piles of spent material has the 
potential to impact surface water or shallow aquifers with leached hydrocarbons and salts.”52  
Both sediment loading and leaching of contaminants may jeopardize listed species, and 
adversely modify and/or destroy those species’ critical habitat.53  Finally, many of the 
technologies proposed for oil shale and tar sand extraction involve strip mining the land surface, 
which may destroy listed plant species present in the area, and may destroy or adversely modify 
critical habitat for other ESA species.54  
 
FWS’s comments, the “Proposed Conservation Measures for Oil Shale and Tar Sands 
Development,” and information provided by BLM as part of its Final PEIS all indicate that 
impacts of the RMP Amendments on threatened and endangered species within the project area 
far exceed minimum requirements needed to satisfy the “may affect” standard. Therefore, under 
the requirements of the ESA, BLM must undergo consultation with FWS.55  Until BLM enters 
into and completes consultation, BLM is in violation of Section 7(a)(2) of the ESA.   
 

                                                 
49 FPEIS at M-88. 
50 FPEIS at M-85. 
51 FPEIS at M-86. 
52 FPEIS at 5-20.  
53 See FEIS at M-88 (USFWS notes the need for “further discussion on the possible contaminants that may come off 
of runoff from oil shale and tar sand operations, including selenium, which is of particular concern for endangered 
fish.”). 
54 See FPEIS at 5-26, 4-25 (describing the ground disturbance impacts of tar sands and oil shale development). 
55 50 C.F.R. § 402.14. 
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B. Violation of Section 7(a)(2): BLM failed to initiate and complete consultation with 
FWS when it made a Programmatic Decision to amend 10 resource management plans that 
allocate public land to oil shale and tar sand development in Colorado, Utah and Wyoming. 
 
In addition to the RMP Amendments, BLM’s adoption of programs, as reflected in its March 
2013 Record of Decision, concerning oil shale and tar sands resources on public lands in Utah, 
Colorado and Wyoming is an agency action that requires ESA consultation.  ESA agency actions 
include “programs of any kind authorized, funded, or carried out, in whole or in part, by Federal 
agencies in the United States.”56  Here, BLM acted under the authority of the 2005 Energy Policy 
Act, which direct BLM to adopt (1) a leasing and development program for Research and 
Development (“RD&D program”) for oil shale and tar sands resources, and (2) commercial 
leasing program for oil shale and tar sands resources.57  By adopting these programs, BLM 
undertook agency action, within the meaning of and subject to ESA section 7(a)(2). 
 
The adoption of these RD&D and commercial leasing programs may affect endangered and 
threatened species and their critical habitat for these same reasons as stated above.   
 
Accordingly, BLM violated its ESA section 7 duty to initiate and complete consultation prior to 
adopting these programs, which includes its failure to prepare a biological assessment and 
request a list of species from FWS. 
 
C.        Violation of Section 7(a)(2): BLM failed to ensure no jeopardy to endangered or 
threatened species, and failed to ensure against destruction or adverse modification of 
critical habitat, resulting from amending its resource management plans and adopting 
programs for oil shale and tar sands. 
 
Compliance with the procedural requirements of the ESA – making the determination of the 
effects of the action through the consultation process – is integral to compliance with the 
substantive requirements of the Act.  As the Ninth Circuit stated in Thomas v. Peterson, “if a 
project is allowed to proceed without substantial compliance with those procedural requirements, 
there can be no assurance that a violation of the ESA’s substantive provisions will not result.”58 
Under the ESA’s statutory framework, federal actions that “may affect” a listed species or 
critical habitat may not proceed unless and until the federal agency ensures, through completion 
of the consultation process, that the action is not likely to cause jeopardy or adverse modification 
of critical habitat.59  BLM’s failure to undergo consultation as required by the ESA, renders it in 
violation of its substantive Section 7 duties to avoid jeopardy to listed species and no adverse 
modification of critical habitat.  
 
 

                                                 
56 16 U.S.C. § 1536(a)(2).   
57 Id. at §369 (c)-(e). 
58 Thomas v. Peterson, 753 F.2d 745, 764 (9th Cir. 1985).  
59 16 U.S.C. § 1536 (a); 50 C.F.R. § 402.14, 402.13; Colorado Environmental Coalition v. Office of Legacy 
Management, 819 F.Supp.2d 1193, 1223 (D. Colo. 2011) (enjoining site specific uranium leases until DOE 
completes consultation under ESA 7(a)(2)).  
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D.        Violation of Section 7(d): After initiation and pending completion of consultation, 
BLM cannot make any irreversible or irretrievable commitments of resources in 
connection to its resource plan amendments and public land allocations for oil shale and 
tar sand development in Colorado, Utah and Wyoming. 
  
During the consultation process, ESA Section 7(d) forbids BLM from taking any action that 
would constitute “irreversible or irretrievable commitment of resources with respect to the 
agency action which has the effect of foreclosing the formulation or implementation of any 
reasonable and prudent alternative measures which would not violate subsection (a)(2) of this 
section.” Courts interpreting Section 7(d) regularly enjoin agencies from issuing leases for site-
specific projects where the agency failed to comply with ESA consultation obligations at the 
programmatic level.60 The remedy of injunctive relief applies to both existing and future site-
specific lease activities.61 Here, BLM is prohibited by ESA Section 7(d) from authorizing any 
leasing or development activities on the site-specific level until consultation is completed on the 
RMP Amendments.  
 
E.             Violation of Section 9(a)(1):  BLM is unlawfully “taking” endangered species. 
 
BLM has not initiated formal consultation, and thus it has not received a biological opinion 
containing Incidental Take Statements (ITSs) for the humpback chub, the Colorado Pikeminnow, 
the bonytail, the Kendall Warm Springs Dace, the razorback sucker, the Southwestern willow 
flycatcher, California Condor, the Mexican Spotted Owl, or the Canada Lynx.62 As a result, the 
take of these fish and wildlife species is not authorized.  BLM’s amendments of the 10 RMPs 
and adoption of the RD&D and commercial leasing programs are reasonable likely to take the 
aforementioned listed species. Because there is a reasonable likelihood of take resulting from 
strip mining, water depletion, and other associated impacts of oil shale and tar sand development, 
yet there is no ITS authorizing such take, BLM is in violation of the take provision set forth in 
Section 9 of the ESA.  
 
V.  BLM’s Justification for its Failure to Consult is Unsupported by Law 
 
BLM claims that it cannot undertake Section 7 consultation on the RMP Amendments until site-
specific plans are presented to the agency. Until then, BLM asserts that determining which and 
how species may be affected would be speculative.  BLM states that it “considered initiating 
consultation with the FWS under Section 7(a)(2) of the ESA but determined that preparation of a 
biological assessment (BA) before a lease-or-site-specific project had been proposed would be 

                                                 
60 See Pacific Rivers, 30 F.3d at 1052; Lane County Audubon Society, 958 F.2d at 295 (“the individual sales cannot 
go forward until the consultation process is complete on the underlying plans which BLM uses to drive their 
development”); Conner v. Burford, 848 F.2d 1441, 1460-61, 1462 (9th Cir. 1988) (staying leases until agencies on 
remand complied with NEPA and ESA); Colorado Environmental Coalition v. Office of Legacy Management, 819 
F.Supp.2d 1193, 1223 (D. Colo. 2011) (staying 31 site specific uranium leases until DOE completes consultation 
under ESA 7(a)(2)); Mont. Wilderness Ass’n v. Fry, 408 F. Supp. 2d 1032, 1038 (D. Mont. 2006) (“The appropriate 
injunctive relief with regard to the gas leases is a continued suspension of activity on those leases pending full 
compliance by the BLM with this Court’s . . . Order.”). 
61 See Colorado Environmental Coalition v. Office of Legacy Management, 819 F.Supp.2d 1193, 1223 (D. Colo. 
2011).  
62 FPEIS at Appendix E.  
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based largely on conjecture and speculation.”63  
 
However, enough credible information is available regarding impacts of the RMP Amendments 
for BLM to engage in consultation at the programmatic level. First, BLM has a mandatory duty 
under ESA section 7(a)(2) to employ the best available science and commercial information.   
BLM’s own Final PEIS and ROD defines the precise geographic area in which oil shale and tar 
sands mining can occur, lists threatened and endangered species affected by the amendments, 
and describes how activities associated with oil shale and tar sands development will likely affect 
those species.64 As discussed in Section A ii. above, BLM extensively documented the potential 
impacts on listed species in the FPEIS as well as developing mitigation measures in cooperation 
with FWS. The very fact that BLM and FWS developed mitigation measures “for the purposes of 
the [FEIS]” highlights the fact that BLM is capable of evaluating the impacts of the RMP 
Amendments on listed species and critical habitat at the programmatic level.  
 
Courts interpreting the mandates of the ESA and its implementing regulations have explicitly 
rejected BLM’s reasoning.  In Forest Guardians v. Forsgren, the Tenth Circuit held that federal 
agencies have an obligation to undergo Section 7(a)(2) consultation for programmatic level 
documents that function as “framework for making later project decisions."65  Most recently, a 
Colorado federal district court held that DOE’s approval of a programmatic uranium-leasing 
program triggered ESA consultation duties despite the leasing program authorizing no site-
specific ground disturbing activities.66  Referencing the requirement for federal agencies to 
consult “at the earliest possible time,” the court held that DOE acted arbitrarily and capriciously 
by not consulting with FWS immediately after issuing the Programmatic EA.67  The Ninth 
Circuit has similarly held that “BLM must undergo Section 7(a)(2) consultation for “underlying 
plans which BLM uses to drive…development.”68  
 
In this case, the “earliest time possible” BLM and FWS could consider the effects of the RMP 
Amendments on listed species and their habitats is during programmatic-level planning. As 
explained by FWS in its comments to BLM: “A fragmented consultation process will preclude 
the ability to conduct a cumulative effects analysis…. Early consultation considering a 
landscape-scale view can identify concerns early in the planning process and help identify 
strategies to assist in the recovery of listed species.”69 BLM’s consultation with FWS at the 
programmatic stage – when it is drawing the map for the future management of hundreds of 
thousands of acres of public lands and their resources for years to come is precisely what the 
ESA mandates as part of an agency’s obligation to protect listed species and critical habitat.70  
 

                                                 
63 ROD at 74.  
64 See e.g. FPEIS at Appendix E, FEIS at 4-128 – 4-130.  
65 See Forest Guardians, 478 F.3d at 1154. 
66 Colorado Environmental Coalition v. Office of Legacy Management, 819 F.Supp.2d 1193, 1222 (D. Colo. 
2011)(citing 50 C.F.R. §402.14). 
67 Colorado Environmental Coalition v. Office of Legacy Management, 819 F.Supp.2d 1193, 1223 (D. Colo. 2011). 
68 Lane County Audubon Society, 958 F.2d at 295; see also Pacific Rivers Council, 30 F.3d at 1055.  
69 FPEIS at M-84.  
70 See Forest Guardians, 478 F.3d at 1154; Lane County Audubon Society, 958 F.2d at 295 (Bureau of Land 
Management could not go forward with any new sales of timber until consultation on a forest management plan and 
its effect on the threatened species was completed.)  . 



 15 

VI. The 2008 RMP Amendments Violate the ESA 
 
We emphasize that the 2008 RMP Amendments suffered from the same ESA violations as the 
current RMP Amendments. There, as here, BLM failed to undertake Section 7 consultation, 
failed to ensure no jeopardy to endangered or listed species, and failed to ensure against 
destruction or adverse modification of critical habitat. Accordingly, any future reliance on the 
2008 RMP Amendments would be an inappropriate remedy, as that document suffers from 
precisely the same legal deficiencies that are raised in relation to the 2013 RMP Amendments.  
 
Conclusion 
 
BLM’s amendment of 10 RMPs affecting over 810,000 acres of public land throughout 
Colorado, Utah, and Wyoming and adoption of the RD&D and commercial leasing programs are 
agency actions that may affect – indeed are highly likely to adversely affect – threatened and 
endangered species and their critical habitat.  BLM’s refusal to undergo consultation with the 
FWS as required by ESA constitutes an ongoing violation of Section 7 of the ESA. If BLM does 
not act within 60 days to correct the violations described in this letter, our organizations with 
pursue litigation and against you and your agencies and officials in federal court. We will seek 
injunctive and declaratory relief, as well as legal fees and costs regarding these violations.  
 
To prevent litigation, BLM must (1) undergo consultation with the FWS on the RMP 
amendments and adoption of the RD&D and commercial leasing programs; and, (2) pursuant to 
Section 7(d), refrain from making any irreversible or irretrievable commitment of resources, 
including site-specific leasing, until completing consultation on both the RMP amendment and 
programmatic level. We would be happy to discuss this matter with you if that will assist BLM 
in complying with its duties under the ESA. Our contact information is below. 
 
Sincerely,  
 

 
 
Taylor McKinnon  
Director of Energy 
Grand Canyon Trust 
2601 N. Ft. Valley Rd.  
Flagstaff, AZ 86001 
  
On behalf of: 
  
John Weisheit 
Conservation Director 
Living Rivers 
PO Box 466 Moab, UT 84532 
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Stephen Bloch 
Attorney 
Southern Utah Wilderness Alliance 
425 East 100 South 
Salt Lake City, UT 84111 
  
Erik Molvar 
Executive Director 
Biodiversity Conservation Alliance 
P.O. Box 1512 
Laramie, WY 82073 
Matthew Sandler 
Staff Attorney 
Rocky Mountain Wild 
1536 Wynkoop St., Suite 303 
Denver, CO  80202 
  
Brendan Cummings 
Senior Counsel 
Center for Biological Diversity 
351 California St., Ste. 600 San Francisco, CA 94104 
  
Eric E. Huber 
Senior Managing Attorney 
Sierra Club 
1650 38th 
St. Ste. 102W 
Boulder, CO 80301  


