
 

 

May 18, 2015 

 

Dana Dean 

Associate Director of Mining 

Division of Oil, Gas & Mining 

1594 West North Temple, Suite 1210 

Salt Lake City, Utah  84116 

 

Re: Protest of Tentative Decision to Approve a Revised Notice of Intention to Commence Large 

Mining Operations for the US Oil Sands PR Spring Mine, # M/047/0090 

 

Ms. Dean: 

 

Pursuant to Utah Admin. Code R647-4-116(2) and on behalf of Living Rivers, we hereby 

submit a protest of the Division of Oil, Gas & Mining (DOGM) decision to grant tentative 

approval of the Revised Notice of Intention (Revised NOI) for mining operations at the US Oil 

Sands (Oil Sands) PR Spring mine.  The Revised NOI is deficient in four primary ways.  First, in 

violation of DOGM regulations, the Revised NOI fails to account adequately for the possible 

existence of susceptible ground water resources in the area of the mine.  Second, in violation of 

DOGM regulations, the Revised NOI fails to account for the possible impacts to ground water in 

the area of the mine.  Third, there is no evidence in the record that this revision still qualifies for 

permit-by-rule status under Division of Water Quality (DWQ) regulations.  And, fourth, the 

Revised NOI fails to explain adequately impacts to air quality and there is no evidence in the 

record that the revision is in compliance with relevant Clean Air Act permitting requirements.  

Each of these deficiencies is described in detail below. 

 

Living Rivers is a Moab-based nonprofit organization of approximately 300 members 

and supporters dedicated to restoring river ecosystems by mobilizing public support and 

involvement for river restoration; to educating and enlisting humanity to protect and restore the 

quality of the natural river ecosystems; and to using all lawful means to carry out these 

objectives.  The main focus of Living Rivers is restoration of the Colorado River.  Living Rivers 

is a member of the New York-based Waterkeeper Alliance.  Living Rivers members use and 

enjoy public lands in and throughout Utah, including the precise area of the PR Spring mine.  

Living Rivers members use these lands for a variety of purposes, including: recreation, solitude, 

scientific study, and aesthetic appreciation.  Living Rivers members visit and recreate (e.g., 

study, hunt, camp, bird, sightsee, and enjoy solitude) throughout the lands that will be impacted 

by this mine, including the Tavaputs Plateau and surrounding public lands and waters.  Living 

Rivers members have a substantial interest in resources affected by this matter, including 

wildlife, plant communities, night skies, air quality, water quality, and cultural historic sites.  

Living Rivers members also have a substantial interest in ensuring that the DOGM complies with 

the terms and requirements of state law and its own regulations. 
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The Revised NOI Does Not Adequately Account for Local Ground Water Resources. 

 

 In approving Oil Sands’ Revised NOI, DOGM is violating its regulations that require an 

applicant to account adequately for the location of ground water resources in the impacted area.  

Specifically, R647-4-106(8) requires DOGM to ensure that the Revised NOI contains a sufficient 

description of the location of water resources, as well as a calculation of the depth at which any 

such resources are found in the area of the mine.  As outlined below, this Revised NOI fails to 

meet those requirements. 

 

First, as noted in Mr. Elliott Lips’ review of the Revised NOI, in a number of ways the 

record lacks the necessary documentation to support a permitting decision related to the extent of 

local ground water resources.  Lips Review, Exhibit A, attached.  For instance, Mr. Lips notes 

that Oil Sands limits its discussion in the Revised NOI to a very narrow physical area – the Phase 

1 project area – thus failing to document how the area of the mine fits into the hydrogeology of 

the surrounding area.  Id. at 2.  He further notes that Oil Sands has intentionally removed from 

the record earlier references to a number of seeps and springs and the presence of shallow ground 

water in the area of the mine.  Id. 

 

Mr. Lips states that Oil Sands also failed to convert a select number of its exploration 

wells into monitoring wells to prove the presence, or absence, of ground water in the area of the 

mine expansion.  Id. at 3.  This is the type of monitoring that Living Rivers has shown is 

necessary to determine the extent of ground water resources in the area of the mine. 

 

Citing the Revised NOI’s reference of the June 2014 site visit, Revised NOI at 24, Mr. 

Lips notes that a single visit is insufficient to reach any conclusion regarding whether seeps and 

springs exist in the area of the mine.  Lips at 3.  He notes that Oil Sands has not conducted a 

comprehensive investigation of the area in order to document the presence of shallow ground 

water, and that a systematic seep and spring survey is necessary to document where the shallow 

ground water manifests itself on the surface.  Id.  He notes that this shortcoming is apparent to 

DOGM based on that agency’s comment, cited below, on the need to conduct baseline 

characterization of the area seeps and springs.  Id. at 4. 

 

Finally, Mr. Lips cites the lack of a plan by Oil Sands to monitor nearby existing surface 

expressions of ground water given the potential for contamination of ground water from the PR 

Spring mine.  He notes that at each location of an existing seep or spring, the company should 

conduct quarterly measurements of the flow rate and analysis of ground water quality.  Id.  

Additionally, Mr. Lips recommends the inclusion of monitoring wells outside of the disturbed 

area to detect any changes in water quality or quantity.  Id. 

 

Second, since 2013, Dr. William Johnson of the University of Utah has been conducting 

a study of the perennial springs in the area of the PR Spring mine to determine the source of 

those springs.  On January 29, 2014, Dr. Johnson submitted a manuscript entitled 

“Hydrogeochemistry of Perennial Springs on the Tavaputs Plateau, Utah, USA: Significance to 

Tar Sand Mining, Processing, and Disposal on Adjacent Ridges” for publication in Science of the 
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Total Environment.  Exhibit B, attached.  That manuscript includes extensive evidence of the 

connection of the area of the PR Spring mine site to area perennial springs. 

 

While DOGM states that it concurs with the findings of the Utah Division of Water 

Quality’s (DWQ) permit-by-rule determination,1 in his manuscript, Dr. Johnson and his team 

concluded that the local recharge for area perennial springs, specifically the springs in Main 

Canyon below the PR Spring mine, must include recharge from surrounding ridges, in addition 

to recharge through the alluvial surface.  Id. at 17 (22/45 in PDF).  Dr. Johnson based his 

conclusions on a number of factors, including observed ground water temperature, the observed 

progression with elevation of specific conductance, alkalinity, Sr concentration, 87Sr/86SR ratio, 
18O, and 3H concentrations.  Id. at 17-18.  He further concludes that the hydrogeochemical 

parameters observed in spring versus alluvium water indicate that the perennial springs are not 

derived solely from alluvial water and must receive water from the surrounding ridges, including 

the area of the mine.  Id. at 18; see also Exhibit H at 1 (The results of the study “strongly 

indicated that the springs are recharged locally, and this recharge largely occurs on the 

surrounding ridges of the plateau, based on measured ages, temperatures, precipitation rates, and 

progressions in multiple hydrogeochemical parameters with elevation.”).  In other words, Dr. 

Johnson has concluded that all existing and recent hydrogeochemical data from the area strongly 

indicate that the ridges, including the area of the mine, are the recharge area for perennial springs 

in nearby Main and PR Canyons, 

 

Third, in spite of the fact that DOGM modified its initial position on this issue,2 DOGM 

has, in fact, recognized the possible hydrologic connection between the mine and the existing 

seeps and springs in Main Canyon.  In its initial review of the Revised NOI, DOGM stated: 

 

The narrative notes that no springs or seeps were identified within the Phase 1 project 

area during a May 2014 reconnaissance with personnel from Utah OGM and DWQ, and 

the Utah Geological Survey.  While this is true, the field reconnaissance did identify 

springs and seeps flowing within Long Shot Canyon…which is part of the Main Canyon 

watershed.  The U.S. Geological Survey has mapped these springs, along with several 

others within the Main Canyon watershed.  Access restrictions prevented the group from 

conducting a more detailed survey of the other mapped seeps and springs within the 

watershed.  Because the Phase 1 mining area is part of the Main Canyon watershed, it is 

necessary to evaluate any impacts from the mining operation, which is why a baseline 

characterization of the springs and seeps is needed.  Please include a baseline 

characterization spring and seep survey to begin in the spring of 2015. 

 

                                                 
1 In a February 24, 2015 letter to Oil Sands, DOGM states that it concurs with the findings of 

DWQ’s March 4, 2008 permit-by-rule determination.  February 24, 2015 Letter, Exhibit C, 

attached.  In the March 4, 2008 determination, DWQ stated that the closest major aquifer that 

could be impacted by the PR Spring mine was approximately 2,000 below the ground surface.  

March 4, 2008 Letter, Exhibit D at 2, attached. 
2 As outlined in Exhibit C. 
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Initial Review at 6, Exhibit E, attached.  This statement by DOGM validates the observations 

made and conclusions reached in Dr. Johnson’s study, namely that there is a hydrologic 

connection between the proposed expanded mine site and the seeps and springs in Main Canyon. 

 

In sum, the information presented in the Revised NOI is insufficient to fulfill the 

requirements of R647-4-106(8) and does not contain a sufficient description of the location of 

water resources, as well as a calculation of the depth at which such resources are found in the 

area of the mine.  There is ample scientific evidence to confirm that there is a connection 

between the mine site and seeps and springs in Main Canyon, located directly below the mine 

site.  In fact, DOGM acknowledges in the record that such a connection may exist.  Based on this 

information, DOGM must require Oil Sands to fully quantify the extent of ground water 

resources in the area of the mine by conducting a baseline characterization of the seeps and 

springs in Main Canyon, must require Oil Sands to determine to what extent those ground water 

resources could be impacted by its mining operation and must require Oil Sands to monitor those 

ground water resources throughout the life of the mine. 

 

The Revised NOI Fails to Adequately Account for Potential Impacts to Ground Water 

Resources Based on the Disposal of Deleterious Materials in the Mine Pits. 

 

In approving Oil Sands’ Revised NOI, DOGM is violating its regulations that require an 

applicant to account for the impacts of a mining operation on local ground water resources 

pursuant to R647-4-109(1) and to provide a narrative description of any deleterious materials 

that will be left on site pursuant to R647-4-106(2).  As outlined below, this Revised NOI fails to 

meet those requirements. 

 

As discussed above, Oil Sands’ reliance on the premise that ground water does not exist 

above 1,500 to 2,000 feet below the ground surface is unwarranted.  Because, as pointed out in 

Dr. Johnson’s study, there is a hydrologic connection between the area of the mine and the 

springs in Main Canyon, the company must, but does not, properly account for impacts to these 

shallow ground water resources.   

 

Further, in May, 2014, Oil Sands ran several test runs from the ore taken from its site and 

contracted with American West Analytical Laboratories to perform an analysis of the process 

wastes.  The results of that analysis, along with a cover letter, were sent to DWQ on August 18, 

2014.  August 18, 2014 Letter, Exhibit F, attached.  DWQ responded to that letter stating that, 

inter alia, the results from the SPLP analysis revealed “low” levels of total diesel range organics.  

DWQ Response Letter at 2, Exhibit G, attached.  Based on that determination, DWQ stated that 

the test results did not change its earlier decision that disposal of the Oil Sands tailings qualifies 

for permit-by-rule status.  Id.  DWQ goes on to note that the permit-by-rule determination “only 

applies to tailings with similar chemical characteristics disposed at the PR Spring mine site by 

burial in the unsaturated zone.”  Id.    

 

Dr. William Johnson conducted an independent review of the laboratory analysis and 

concluded that there was no basis for DWQ’s conclusion that the measured gas and diesel range 
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organics concentrations shown in the SPLP tests conducted by Oil Sands on its waste stream are 

“low.”  Dr. Johnson Review, Exhibit H, attached.  Instead, Dr. Johnson states that such 

concentrations are “extremely high” based on knowledge of organic compound fate, transport 

and toxicity.  Id at 2.  Dr. Johnson notes that the reason for this conclusion is, inter alia, that the 

compounds have extremely low solubilities in water and many compounds in this class are 

highly carcinogenic.  Id.   

 

Dr. Johnson further concludes that the lack of detection of specific semi-volatile and 

volatile compounds in the SPLP leachate is expected because bitumen is the remaining organic 

material that is expected to exist after processing of the tar sands.  Id.  Dr. Johnson further notes 

that “[t]he compounds that predominate in bitumen are the non-volatile compounds that 

include asphaltenes and polycyclic aromatic hydrocarbons among which there are 

hundreds to thousands of compounds present in the bitumen.”  Id. (emphasis in original).  

He concludes that the non-detects for specific organic compounds are simply a combination of 

low solubility in water of any single specific target compound, the likely relative absence of 

volatile and semi-volatile compounds in bitumen, and the low QA/QC recoveries for these 

specific compounds. 

 

Specifically, Dr. Johnson notes that the maximum contaminant level (MCL) for 

benzo(a)pyrene (B(a)P) is 0.2 µg/L because of its demonstrated carcinogenicity.  Id.  Further, the 

MCL for benzene is 5 µg/L.  However, his review of the SPLP results reveals that the MCL for 

B(a)P is tens of thousands times lower than the concentrations measured in the SPLP test and the 

MCL for benzene is thousands of times lower that the concentrations measured.  Id.  Based on 

this, Dr. Johnson concludes that DWQ’s “low” designation for organic compounds is the SPLP 

waters associated with this testing is not supported by the record, is arbitrary and does not reflect 

the fact that the organic compounds in question are regulated in drinking water standards to 

concentrations that are thousands of times lower than those measured in the SPLP test.  Id. at 1. 

 

Because of the significant levels of organic compounds contained within the waste stream 

for the mine, and because of the hydrologic connection between the area of the mine and the 

springs located below the mine in Main Canyon, DOGM must require the company to both 

account for the presence of deleterious materials in its waste stream and account for the impact 

that those materials will have on ground water resources in the area of the mine.  As currently 

written, the Revised NOI fails to account for these factors and therefore fails to comply with 

R647-4-109(1) and R647-4-106(2). 

 

The NOI Fails to Contain Evidence that the Revised Mine Plan Still Qualifies for Permit-

by-Rule Status.  

 

 Oil Sands makes the statement that “[t]he operator and DWQ have reviewed the project’s 

Permit by Rule coverage under DWQ’s Groundwater Protection Program.  DWQ continues to 

support the de minimus impact of the project (including the planned pit backfills with processed 

solids) on groundwater resources.  Copies of related correspondence are included in Appendix 

B.”  NOI at 32.  However, the Revised NOI contains no evidence that the modified mine plan 
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still qualifies for permit-by-rule status.  Appendix B of the Revised NOI contains an October 7, 

2014 letter from DWQ stating that the agency had reviewed the information from August 18, 

2014 on the analytical results from testing samples of tailings.  The appendix also contains 

correspondence from DWQ dating from 2011 and 2008.  However, none of the correspondence 

in the NOI states that DWQ has reviewed and approved the Revised NOI.   

 

In fact, in an action challenging DWQ’s decision to approve USOS’ mine revision, the 

agency specifically denies having reviewed and approved the modified plan.  In response to 

Living Rivers’ Request for Agency Action, DWQ states: “there is no action by the agency which 

would constitute a permit order.”  DWQ’s Motion to Dismiss at 6, Exhibit I, attached.  The 

agency further clarified its position by stating: “Because there was no underlying agency action 

that was taken which resulted in the issuance of an Initial Order, or Notice of Violation, or 

Permit Order…the jurisdictional criteria for filing a request for agency action…has not been 

met[.]”  Id. at 2. 

 

Further, the February 15, 2011 letter from DWQ noting that the mine still qualifies for 

permit-by-rule status states that “[i]f any of the factors considered when making this 

determination change because of changes in your operation…this permit-by-rule determination 

may not apply and you should inform DWQ of the changes.”  February 15, 2011 DWQ letter at 

2.  One of the four factors discussed in that letter relates to changes in the design of the 

overburden/interburden storage areas, which have been substantially changed in revisions to the 

NOI.  Id.  Further, the DWQ letter refers to backfilling a single mine pit, when the revisions to 

the NOI outline the use of multiple mine pits extending much further into Main Canyon.  Id. 

 

Because of the extent of the revision to the NOI, the February 15, 2011 letter makes it is 

clear that Oil Sands must formally notify DWQ of the changes proposed in the Revised NOI to 

determine if the revised proposal still qualifies for permit-by-rule status.  While the company 

states that DWQ has made such a determination, the agency flatly denies having done so.  Until 

Oil Sands has submitted its proposed changes to DWQ to ensure that the project still qualifies for 

permit-by-rule status, and until the agency formally responds to this information, it would be 

arbitrary and capricious for DOGM to approve the revised NOI.  At a minimum, DOGM must 

make any such approval conditional on receiving confirmation from DWQ that it approves of the 

proposed revision. 

 

The Revised NOI Does Not Meet the Requirement to Describe the Air Quality Impacts of 

the Project or Show that Oil Sands has the Requisite Air Quality Permit. 

 

 The Revised NOI must describe the “impacts of mining operations” on air quality.  Utah 

Admin. Code R647-4-109.4.  The document fails this obligation.  As an initial matter, the 

Revised NOI does not make any effort to state with specificity the emissions that will result from 

the construction and operation of its facility.  The document does not list emission units as such, 

does not estimate the emissions from these units, does not provide the hours of operation or 

production limits on these units, and does not explain what, if any, measures or technology are 

intended to control emissions from these units.  Regarding fugitive emission sources, the Revised 
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NOI does not estimate the emissions from the sources, does not provide the hours of operation or 

production limits on these sources, and does not quantify or impose measures or technology to 

control emissions from these units.  As a result, there is no information in the record on which to 

base an adequate permitting decision. 
 

 Although the proposed mining activity – now to involve strip mining 235 acres to a depth 

of 150 feet and processing 2,000 barrels per day of crude – will occur in an area in which air 

quality exceeds the 24-hour PM2.5 and 8-hour ozone National Ambient Air Quality Standards, the 

Revised NOI limits its discussion of stationary sources of air pollution to the claim that the 

project is “designed to minimize potential air quality impacts, including mechanisms or best 

management practices to minimize…emission from the equipment used to mine, haul and 

separate bitumen from the ore.”  Revised NOI at 39.  There is no evidence or analysis to support 

this statement.  Moreover, the document makes no mention of equipment to process the tar 

sands, fails to include any of these best management practices or mechanisms, fails to impose 

these practices or mechanisms on the mining and processing activities, and fails to quantify in 

any way emissions that will result from its planned operations.   

 

Because there is no basis in the record for Oil Sands’ contentions, the claims must be 

rejected as arbitrary and capricious.  Moreover, because these foundationless statements do not 

go beyond mere assertion, the Revised NOI fails to comply with Utah Admin. Code R647-4-

109.4. 
 

Finally, the company insists that it will “continue to coordinate with EPA on air 

permitting to sufficiently address the above air quality issues[.]”  Id.  However, there is nothing 

in the record to suggest that Oil Sands has even notified EPA of the company’s plans to vastly 

expand its operations and emissions of air pollutants.  This is particularly important because 

since Oil Sands first proposed to mine the PR Spring tract, recent New Source Review 

regulations applicable to minor sources in Indian Country have taken affect.  The fact that the 

record contains no correspondence between EPA and the company regarding these rules vis-à-vis 

the expanded mine operations belies Oil Sands’ contention that it is working with EPA to secure 

relevant air quality permits.   
 

Again, because there is no basis in the record for Oil Sands’ contention, the claim must be 

rejected as arbitrary and capricious.  Moreover, because these foundationless statements do not 

go beyond mere assertion, the Revised NOI fails to show that the company is in compliance with 

the Clean Air Act, has communicated with the regulatory agency or has even begun the process 

of determining what the Act entails. 

 

Conclusion 

 

Under the circumstances, it would be premature for DOGM to approve the Revised NOI.  

Instead, DOGM must defer final approval of the NOI until the company submits sufficient 

information to address the deficiencies noted above. 

 



8 

 

We thank you for your attention to this matter and for all that you do to protect Utah’s 

precious lands. 

 

Yours, 

 
ROB DUBUC 

JORO WALKER 

Attorneys for Living Rivers 

 

 

  

 


