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Appeal by Petitioner/Appellant the Moab Local Green Party, Julianne Fitzgerald, Natalie McDowell
and Living Rivers of Approval of Preliminary Plat for Lions Back Resort Development
INTRODUCTION
On behalf of Living Rivers, Moab Local Green Party, Natalie McDowell and Julianne
Fitzgerald (collectively known as Appellants), I am filing this appeal of the public participation process
that led up to the premature approval of the Preliminary Plat for the Lions Back Resort Development
[hereinafter referred to as the “Plat”). This specifically, includes the City's failure to provide sufficient
notice of various hearings, inadequate opportunities for public participation in public meetings, various
violations of constitutionally (both Utah and U.S.) protected rights of due process and the failure of the
Plat to comply with applicable provisions of the municipal code. Appellants specifically challenge the
deficient notice associated with the Planning Commission Meeting on May 8, 2008. In addition,
Appellants appeal the Preliminary Plat itself to the extent that it was illegally developed and approved
on June 24 and July 8th, 2008, in violation of due process, the City’s Sensitive Area Resort zone and
various land use laws for the State of Utah.
JURISDICTION
This appeal is brought before the Board of Adjustments pursuant to UTC 17.65.080(C) which
provides that any “person adversely affected by any decision under this chapter may appeal to the
board of adjustment [BOA] by filing a notice of appeal with the city recorder within fifteen days from
1

the date of the administrative decision in issue.” If a court of competent jurisdiction holds that another
administrative body, may legally hear this appeal, then alternatively, this appeal is filed before that
body. In any event, this appeal is brought before the BOA in a good faith attempt to exhaust
Appellant's administrative remedies.
Statement of Facts
1.

On April 10th, 2008 and April 17, 2008, the Planning Commission published notice, in the

Moab Times Independent, of a public hearing to be held before the Planning Commission on Thursday
April 24th, 2008. The stated purpose of this meeting was to receive comments on the “proposed Lions
Back Resort Master Planned Development located at approximately 2700 Sand Flats Road.” The
Notice also provided that the “proposed master planned development is available for public review at
the Moab City Planning Office” but provided no other location where the plan could be reviewed. The
notice was also mailed to Cozzens Living Trust, David R. Cozzens, Grand County, The Bureau of Land
Management, and William T. Browder but did not send notice to the record owner of each parcel
within specified parameters of the property or to any of the Appellants or their members.
2.

On April 24, 2008, the MCC published a notice in the Times Independent that the City of Moab

Planning Commission meeting scheduled for April 24, 2008 was cancelled due to the lack of a quorum
and that all agenda items scheduled for that meeting will be rescheduled for the May 8, 2008 agenda.
No additional notices were published for the May 8, 2008 Planning Commission Meeting.
3.

Sometime after the Public hearing on May 8th, 2008, a new draft of the Preliminary Plat

was provided in the Moab City Council offices titled the “Planning Commission Recommendation”.
4.

On May 9, 2008, the MCC publish notice of a Regular City Council Meeting on May 13th 2008,

by “causing a copy of the…agenda of said meeting to be posted at the principle office of the City
Council of Moab City, 217 East Center Street, Moab, the U.S. Post Office, Grand County Courthouse
and the Grand County Library; and…provided to the [Moab]Times Independent” but did not provide
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that there would be a discussion of the Plat decision at that meeting. The agenda posted with the notice
made no mention of a discussion regarding the Plat.
5.

On May 13, 2008, the MCC held a meeting on the Plat in which no public comment

was allowed and no decision was made.
6.

On December 6, 2007 and December 13, 2007, the MCC publish notice of a Regular City

Council Meeting to be held in the City Council Chambers on June 24th 2008 but did not provide that
there would be a discussion of the Plat at that meeting. The agenda, apparently, posted with the notice
made no mention of a discussion regarding the Plat.
7.

During the MCC meeting in the City Council Chambers on June 24, 2008, the City Approved

the Preliminary Plat for the Lions Back Resort Development without the holding of a public hearing
during the June 24 meeting or, at any time, taking public comment during the June 24 meeting.
8.

On December 6, 2007 and December 13, 2007, the MCC publish notice of a Regular City

Council Meeting to be held in the City Council Chambers on July 8th 2008 but did not provide that
there would be a discussion of the Plat at that meeting. The agenda for the July 8th meeting posting on
the City of Moab website stated that the Item 6-6 was a “Conditional Approval of the Preliminary
Master Planned Development (MPD) for Lionsback Resort” but did not provide that this would be the
second approval of the Plat with additional changes or explain why the MCC was, apparently,
approving the Plat a second time.
9.

During the MCC meeting in the City Council Chambers on July 8th, 2008, the MCC, again,

approved a different version of the Plat by attaching the recommendations regarding the Plat made by
the Planning Commission as a result of the Public Hearing on May 8, without the holding of a public
hearing or, at any time, taking public comment during the July 8th meeting.
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ARGUMENT
I.
The Planning Commission Failed to Provide Proper Notice of the public hearing and is
otherwise Illegal.
The Planning Commission’s failure to adhere to proper procedures in the holding of the May 8,
public hearing related to the Plat is readily apparent in the case at hand. Specifically, the Utah Code
provides that:
for a proposed subdivision or an amendment to a subdivision, each municipality
shall provide notice of the date, time, and place of a public hearing that is:
(a) mailed not less than three calendar days before the public hearing and
addressed to the record owner of each parcel within specified parameters of that
property; or
(b) posted not less than three calendar days before the public hearing, on the
property proposed for subdivision, in a visible location, with a sign of sufficient
size, durability, and print quality that is reasonably calculated to give notice to
passers-by.
(2) Each municipality shall mail notice to each affected entity of a public
hearing to consider a preliminary plat describing a multiple-unit residential
development or a commercial or industrial development.
UTC §10-9a-207 (emphasis added).
The Planning Commission, however, mailed notices only to the following persons and entities:
Cozzens Living Trust; David R. Cozzens; Grand County; the Bureau of Land Management; and
William T. Browder and, therefore, did not mail the notice to all record owners of parcels as defined in
Section 10-9a-207. Nor did the Planning Commission define the parameters of the property upon
which it may or may not have relied to determine which record owners to send the notice to. As a
result, it is impossible to determine whether the notice of the public hearing was properly made. In
addition, the Planning Commission failed to send notice to all “affected entities” as required by Section
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10-9a-207 including appellants and their members who live in the vicinity of the Development, retain
affected water rights or use the area impacted for recreational pursuits.
Further, before dividing any tract of land into two or more lots, a subdivider shall:
File with the zoning administrator for examination and subsequent
approval or disapproval by the planning commission…eight black and
white prints of the preliminary plat prepared in conformance with the
provisions of this title. Prints shall be filed at least fifteen days prior to the
planning commission meeting at which time the plat may be considered,
and shall be accompanied by a filing fee in conformance with the
following schedule:
MC §16.08.010(B).
Based on the fact that, the MCC offices do not have any record of any such Prints having been
filed, the Developer of the Lions Back proposal in this case is not in compliance with Section
16.08.010(B). More importantly, the failure of the Planning Commission to have the prints on file is a
violation of the fifteen day notice requirement based on the fact that City must have the Prints on file
“after a public hearing noticed according to Utah State”. Id.
II.
MCC Violated Fundamental Principles of Due Process throughout the Public
Hearing and Participation Process
The Utah Supreme Court has made clear – parties participating in a Board adjudication are
entitled to due process. Due process is a concept of fairness and justice, guaranteed by the United
States and Utah Constitutions, which grants to parties the right to be heard. At its core, the
“fundamental requisite of due process of law is the opportunity to be heard.” Goldberg v. Kelly, 397
U.S. 254, 267 (1970).
Safeguards must be in place to “preserv[e] fundamental requirements of procedural fairness in
administrative hearings.” State v. Utah Merit System Council, 614 P.2d 1259, 1262 (Utah 1980). The
“most fundamental requirement is ‘the opportunity to be heard at a meaningful time and in meaningful
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manner.’” V-1 Oil Co. v. Dep’t of Envtl. Quality, Div. of Solid & Haz. Waste, 939 P.2d 1192, 1197
(Utah 1997). (quoting Matthews v. Eldridge, 424 U.S. 319, 333 (1976)). (emphasis added).
Generally speaking, the public participation process that led to the approval of the Plat did not
avail the public of a meaningful avenue for participation--in violation of fundamental principles of due
process. For instance, it is impossible for the public to provide meaningful input on the Plat, if the
public is denied proper notice of Planning Commission Meetings, City Council Meetings, Prints of the
Preliminary Plat and the opportunity to be heard before its elected officials as was the situation in this
case. Utah law is clear that when notice and hearing is required, failure to follow the outlined
procedure voids the decision in question because, even if some members of the public participate, this
does not cure the defect, as the land use decision might have been amended or not made at all if a
greater number of citizens had voiced their feelings at the hearing. Melville v. Salt Lake City, 536 P.2d
133, 134 (Utah 1975); see also Citizen’s Awareness Now v. Morales, 873 P.2d 1117, 1123 (Utah 1994)
(“If the notice was inadequate, the trial court must invalidate the zoning change.)
There is no question that fair notice is a central element of due process. See Gildea v. Guardian
Title Co., 2001 UT 75, ¶ 12, 31 P.3d 543; Crank v. State Judicial Council, 2001 UT 8, ¶ 26, 20 P.3d
307. In this case, the MC §16.12.050 provides only one opportunity for public comments before the
Planning Commission of a preliminary plat but does not provide for a subsequent public hearing before
the Council itself. This violates fundamental principals of due process and governmental accountability
because the Planning Commission is not an elected body while the City Council is. As such, the public
has never had an opportunity to comment on the Plat before its duly elected representatives. The City's
failure to provide proper notice for the meetings on June 24 and July 8 as well as the failure to provide
the public a meaningful opportunity to participate in public meetings violates due process.
The MCC made only the weakest attempt to comply with constitutional, statutory, and other
legal guarantees for due process. As an example, MC § 16.08.010 provides:
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Before dividing any tract of land into two or more lots, a subdivider shall:
A. Prior to or coincident with the submission of the preliminary plat, file with the
zoning administrator a completed subdivision information form or forms to be
furnished by the zoning administrator;
B. File with the zoning administrator for examination and subsequent approval or
disapproval by the planning commission, after a public hearing noticed according
to Utah State Code 10-9a-207 eight black and white prints of the preliminary plat
prepared in conformance with the provisions of this title.
The Developer in this case, however, failed to make either of the above filings and the MCC
does not have the required forms or Prints on file for public review. The only remedy to cure these due
process and legally mandated notification flaws is to restart the Preliminary Plat decision processes.
III.

Public Hearing Notices were Deficiently Vague
Before dividing any tract of land into two or more lots, a subdivider shall:
File with the zoning administrator for examination and subsequent
approval or disapproval by the planning commission…eight black and
white prints of the preliminary plat prepared in conformance with the
provisions of this title. Prints shall be filed at least fifteen days prior to the
planning commission meeting at which time the plat may be considered,
and shall be accompanied by a filing fee in conformance with the
following schedule:

MC §16.08.010(B).
As stated above, the failure of the MCC and/or the Planning Commission to have the prints, in
this case, on file is a violation of the fifteen day notice requirement based on the fact that City must
have the Prints on file “after a public hearing noticed according to Utah State”. Id. In
preparation of a public meeting there is a two-prong duty by the MCC to ensure that the public has
sufficient lead-in time to prepare for the meeting (i.e. 15 days), and sufficient information about the
meeting agenda to be able to meaningfully participate in the meeting. Without the Plat Prints being on
file within the required timeline for public view, therefore, the public cannot view and meaningfully
participate in the City Council process. Holly Development Inc. v. City of Arapahoe, 342 P.2d 1032,
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1036 (Colo. 1959) (“A notice which does not warn of the nature of the …decisions is no notice”);
Sellers v. City of Asheville, 33 N.C. App. 544, 236 S.E. 2d 283, 286 (1977) (Notice “must fairly and
sufficiently appraise those whose property may be affected of the nature and character of the action
proposed”).
In addition, by approving one version of the Plat on June 24 and then a different version of the
Plat, on July 8 without providing sufficient notice of such approval the MCC violated its duty in
providing the public with a meaningful opportunity to participate in public processes, must meet
inherent standards of reasonableness for purposes of meeting notices. Before promulgating rules, an
agency "must provide notice sufficient to fairly apprise interested persons of the subjects and issues
before the agency." Natural Res. Def. Council v. EPA, 863 F.2d 1420, 1429 (9th Cir. 1988) ("NRDC
I")). Although it became clear that the MCC would adopt the Plat, the notices it used did not
provide that the Plat would be discussed at the May 13, June 24 or July 8th City Council meetings nor
was there was a description as to what changes in the Plat were proposed might be, in violation of the
legal principles outlined above. See also Glazebrook v. Spotsylvania City, 587 SE 2nd 589, 592 (Va.
2003) (notice referencing section numbers for proposed ordinance Preliminary Plat decisions with
description that land use decisions would affect “development standards” was \insufficient and the
public is entitled to the “content of the proposed …decision”). This is especially true of the June 24
and July 8, 2008 meetings where the City only disclosed that there would be a Preliminary Plat
decision but did not provide that the plat would change from that presented to the Planning
Commission.
The onus is on the City to provide sufficient detail of proposed Preliminary Plat decisions that
go beyond vague disclosures--so that the public can provide meaningful comment on development
projects such as the one proposed. This deficiency in conjunction with the failure to provide timely
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notice irreparably taints the City's approval of language in the development agreement.
IV.
MCC violated Due Process in Approval of the Preliminary Plat and Amendment of Land
Use Ordinances
The constantly evolving Preliminary Plat, was frequently not subject to public scrutiny,
crystallizing the City's overall failure to conduct a fair public process. During the Planning
Commission Hearing, the Plat was changed from the original submitted to the Commission by the
attachments of recommendations to the Plat by the Commission. The Plat was then forwarded on to the
City Council along with these recommendations who, on June 24, 2008 adopted the Plat without the
recommendations. Then, on July 8th, 2008, the Council adopted the Plat a second time with the
recommendations from the Planning Commission included. These actions not only violated UTC
§16.08.010, but excluded the public from a process that amounted to a decision by MCC to adopt a
Preliminary Plat which had changed after the Commission’s public hearing and then changed, yet
again, when the MCC itself changed the Plat without providing proper notice of the meeting at which
this occurred.
Similarly, the approval of the Plat by the Planning Commission violates principles of due
process since the Municipal Code does not provide for approval of Planning Commission's
recommendation by the City Council and, instead, designates the Planning Commission as the ultimate
authority. This is based on the fact that the “receipt of a signed copy of the approved preliminary plat
shall be authorization for the subdivider to proceed with the preparation of the final plat.” MC §
16.12.050. If the developer is allowed to proceed with the requested action on the property
immediately upon the Planning Commission’s decision, then the MCC’s decision becomes obsolete
and could not have any effect. The Procedures under MC §16.12.050 authorizing the developer to
proceed with preparation of the final plat upon approval of the preliminary plat by the Planning
Commission directly conflicts with MC §17.65.080(A) which under the Master Planned Development
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Approval Process and Authority Table requires that the City Council be the final word for approval of a
MPD.
V.
Moab City did not follow the proper procedures in accepting and posting the hearing for
the preliminary plat.
Under 10-9a-207 (2) “Each municipality shall mail notice to each affected entity of a public
hearing to consider a preliminary plat describing a multiple-unit residential development or a
commercial or industrial development.” In this case, however, the Planning Commission failed to mail
the notice to each affected entity including appellants and their members many of whom live in the
vicinity of the proposed Development, retain water rights that will be impacted by the Development
and/or use the area for recreational purposes. As such, the commission did not meet the minimum
standards to allow the public time to review the Plat after it was filed and before the public hearing
held on May 8. Cases from many jurisdictions recognize that if an ordinance calls for a minimum
standards of notice before public hearing, failure to strictly meet such minimum voids the ordinance.
Town of Surgoinsville v. Sandidge, 866 S.W.2d 557 (Tenn. Ct. App. 1993) (“the 11 days’ notice given
by the town is insufficient under [provision requiring 14 days notice] and thus the Preliminary Plat
decision is invalid”); Kelly v. City of Philadelphia, 115 P.2d 238, 474 (Pa. 1955) (zoning ordinance
requirement of 15 days notice must be strictly meet and “[t]he fact that town citizens had actual notice
[under 8 day notice] is immaterial for the language of the Act is mandatory”); George v. Town of
Edentown, 31 N.C. App. 648, 230 S.E.2d 695, 697 (1977), rev’d on other ground, 242 S.E.2d 877
(1978) (12 day notice under zoning ordinance requiring 14 day notice “is a mandatory requirement that
is strictly construed even where prejudice to a property owner is not shown.”); Carson v. McDowell,
452 P.2d 831, (Kan. 1969) (publication over 19 days instead of required 20 was a fatal flaw); see
generally Rathkot’s The Law of Zoning and Planning § 12:19 (4th ed.) (“Where an enabling act
required that notice be published a certain number of times or a specified number of days prior to
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hearing, such a requirement must be complied with or the subsequently enacted ordinance will be held
invalid.”) (citing cases from 15 jurisdictions).
Based on the fact, therefore, that the MCC merely published notices in the local newspaper of
the Planning Commission Meeting and did not send notices to affected land owners and other affected
parties including the appellants in this case, the notice is void.
Further, under 16.12.050:
Following a review of the preliminary plat by the planning commission, the
planning coordinator, the city engineer, the utility supervisor, the utility
companies and other agencies as required by the zoning administrator, the
planning commission shall hold a public hearing before acting on the plat as
submitted or modified. If the plat is approved, the planning commission shall
express its written approval with whatever conditions are attached, by returning
one copy of the preliminary plat, signed by the zoning administrator to the
subdivider. One signed copy shall be given to the city engineer and one copy
retained by the zoning administrator; other copies to be distributed as determined
by the zoning administrator.
None of these procedures, however, occurred as part of the Planning Commission’s Approval of
the preliminary Plat.
VI.

The Preliminary Plat Does not Meet Standards in the Code
The Plat fails to address any of the following standards:
A)
In reviewing a master planned development, the land use authority shall
determine whether:
a. The site plan satisfies the requirements pursuant to this and all other applicable
ordinances;
b. Buildings and structures are adequately grouped so that the corresponding
required acreage is set aside as common open space or public amenity as required
by this chapter. To the greatest degree practicable, common open space shall be
designated as larger contiguous parcels and not divided into small unconnected
parcels located in various parts of the development;
c. Pedestrians can easily access common open space;
d. The site plan establishes, where applicable, a consciously designed buffer to
sensitive natural features, including natural drainages and visually significant
ridges or other landscape features included in the required site inventory;
e. Individual lots, buildings, structures, streets, and parking areas are situated to
minimize and mitigate the alteration of natural features, natural vegetation and
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topography;
f. The site plan accommodates and preserves any feature of historic, cultural or
archaeological value;
g. Floodways, ridges as expressed with the hillside development ordinance, areas
of geological hazard, and slopes in excess of forty-five percent shall be protected
from development;
h. The master planned development advances the purpose of this chapter as stated
in the objectives and characteristics.
MC §17.65.030.
B)(1) The intent of the master planned development (MPD) process is to provide
greater flexibility and, consequently, more creative and imaginative design than
generally is possible under conventional zoning regulations. An MPD should
promote more economical and efficient use of the land by providing better
coordination of necessary infrastructure, site amenities, and protection of natural
systems.
2) Encourage developments that recognize the relationship between buildings and
their use, open space and public spaces, pedestrian vitality, ecological process, and
varied forms of transportation, providing opportunities for innovative and
diversified development.
3) Preserve, to the greatest extent possible, the existing natural and cultural
landscape features and amenities that may not otherwise be protected through
conventional development.
MC §17.65.010 (emphasis added).
C) Review Criteria. In reviewing a master planned development, the land use
authority shall determine whether:
1. The site plan satisfies the requirements pursuant to this and all other
applicable ordinances;
2. Buildings and structures are adequately grouped so that the corresponding
required acreage is set aside as common open space or public amenity as required
by this chapter. To the greatest degree practicable, common open space shall be
designated as larger contiguous parcels and not divided into small unconnected
parcels located in various parts of the development;
3. Pedestrians can easily access common open space;
4. The site plan establishes, where applicable, a consciously designed buffer to
sensitive natural features, including natural drainages and visually significant
ridges or other landscape features included in the required site inventory;
5. Individual lots, buildings, structures, streets, and parking areas are situated to
minimize and mitigate the alteration of natural features, natural vegetation and
topography;
6. The site plan accommodates and preserves any features of historic, cultural or
archaeological value;
7. Floodways, ridges as expressed within the hillside development ordinance,
areas of geologic hazard, and slopes in excess of forty-five percent shall be
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protected from development;
8. The master planned development advances the purposes of this chapter as
stated in the objectives and characteristics.
B. Special Conditions. The land use authority may, in its discretion, apply such
special conditions or stipulations to the approval of a master planned development
as may be required to maintain harmony with neighboring uses or landscape and
to further promote the objectives of this chapter, the Moab City general plan, and
other applicable land use ordinances. Such conditions may include, but are not
limited to, increased buffering or screening, special landscape requirements,
architectural material or color requirements, and site layout for view shed and
vista preservation. (Ord. 06-17 (part), 2006).
MC §17.65.030.
D)
The preliminary development plan shall identify the final proposed
location of all lots, tracts, parcels, open space, rights-of-way, building envelopes,
and other significant features. Components of this submittal may be combined
into one or more site plans or reports provided that they are clear, legible and
successfully demonstrate their purpose.
A complete preliminary development plan application shall include the following
components:
A. Significant Features Plan. A significant features plan shall include natural and
cultural features from the concept site inventory that will be protected through
delineation of open space or have been integrated into the design of the MPD by
other means. Areas of natural or geologic hazard shall be delineated in the
significant features plan.
B. Open Space Plan. The open space plan shall include delineated areas within the
development conveyed to common open space as described in Section
17.65.040(B) of this chapter; and shall consist of the following:
1. The total acreage of open space and acreage of each open space tract;
2. The percentage of open space in relation to the gross acreage of the
development;
3. The delineation of all open space types as outlines in Section 17.65.040(B) of
this chapter; including:
a. Listed acreage of all designated natural or naturalized open space, passive
recreational open space, active recreational open space, and public pedestrian
amenities,
b. Percent of designated open space types in relation to the total acreage of all
open space.
C. Traffic, Trails and Circulation Plan. The traffic, trails and circulation plan shall
incorporate the location and design features of all motorized and nonmotorized
streets, trails and parking areas; including:
1. Circulation of automobile traffic;
2. Cross-sections of all street types;
3. Emergency vehicle access areas;
4. Parking areas and total numbers of spaces;
5. Proposed trails or other pedestrian infrastructure; and
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6. Proposed links to off-site trails and public access areas.
D. Utility Plan. The utility plan shall show existing and proposed utility
infrastructure within the site, including sewers, water mains, all underground
facilities including telephone, cable television, or data lines, location of fire
hydrants or other emergency infrastructure.
E. Grading and Drainage Plan and Report. The grading and drainage report shall
include stormwater management, erosion control, and grading plans describing
the methods by which surface water, natural drainages, flooding, erosion and
sedimentation loss, and hydrological hazards will be controlled during and after
construction. Individual plans shall include:
1. Existing topography, including elevations, and the clearly delineated location
and depth of all proposed fills and cuts of finished earth surfaces, as well as any
mapped floodways or FC-1 zoned areas; and
2. Locations and proposed details for storm sewers, detention/retention structures,
diversions, waterways, drains, culverts and other water management or erosion
control measures.
3. All grading and drainage plans shall demonstrate that the proposed
development will result in no net increase in off-site stormwater discharge and no
net increase in the base flood discharge depth, as defined in the city’s flood
damage prevention ordinance.
F. Landscape and Irrigation Plan. The landscape plan shall show all existing and
proposed landscaping, planting details, and irrigation. The plan shall include
information such as the total number of existing trees on-site, the trees to be
removed, trees to be planted on-site, and a plant list that indicates plant quantity,
spacing, size, and root type. The landscape plan shall be prepared by a licensed
landscape architect.
G. Signage Plan. A signage plan shall be submitted in order to ensure long term
aesthetic compatibility of signage throughout the MPD. The signage plan shall
describe the location, size, materials and design of all signage in the development,
including, but not limited to:
1. Temporary signs and signs that will exist during the sales and marketing of the
development;
2. Individual tenant or building signage;
3. Directional and way finding signage;
4. Sign colors, materials, and illumination methods;
5. Location and size;
6. Sign lettering style and logos;
7. Accompanying ornamental structures;
8. Landscaping beds around permanent signs; and
9. Drawings and illustrations of proposed sign types.
H. Exterior Lighting Plan. The exterior lighting plan shall indicate the location,
size, height, typical design, material, color, and method and direction of proposed
illumination and lighting.
I. Architectural Design Plan. Conceptual architectural renderings or perspective
drawings that indicate elevations, exterior wall finishes, and visual character of
proposed buildings types.
J. Phasing Plan. If applicable, the phasing plan shall delineate construction and
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anticipated platting schedule of various sub-areas within the development.
K. Codes, Covenants and Restrictions. An MPD shall submit a proposed set of
codes, covenants and restrictions which shall be recorded following approval of
their content and the approval of the final MPD. Covenants shall demonstrate
compliance with the use restrictions, architectural plans, and attributes of the
development, and shall provide a mechanism for enforcement of restrictions, as
well as provisions for the ownership and maintenance of common areas, open
space, and other project improvements.
L. Other. Any other applicable studies or reports as required by the land use
authority or staff, or as required by other provisions of the Moab Municipal Code.
Such reports include, but are not limited to, geotechnical reports, soils reports,
slope inventories, and traffic impact analysis reports.
M. Illustrative Renderings. Illustrative conceptual design, drawings, visual aides,
models, sections, or any other requirements the land use authority feels would
help understand the concept.
N. Title Report. The applicant shall deliver an ownership and encumbrance report,
title commitment, or similar report showing current ownership of the subject real
property and including copies of all deeds or other instruments affecting title to
the MPD site. The application shall be signed by the current owner of record.
(Ord. 06-17 (part), 2006).
MC §17.65.100
VI.

The Preliminary Plat Does not meet SAR Zone Standards
Under MC §17.32.010:
C. Characteristics of the SAR zone include:
1. Promotion of large-scale master planned resort communities;
2. A mix of housing types including overnight accommodations, monthly rentals,
employee/workforce housing, and private homes in a variety of dwelling types, including onefamily dwellings, multifamily dwellings, lodges and hotels…
4. Building form, massing, and coloring that complements, rather than contrasts with, the
surrounding landscapes;
5. Building designs that present an appealing visual appearance;
6. A de-emphasis on automobile travel within the development;
7. Streets, parking areas and other automobile infrastructure that, to the extent practicable, are
visually minimized;
8. Buildings clustered together and an abundance of pedestrian and nonmotorized trails;
9. Trail access from developments to nearby scenic and recreational areas;
10. Significant preservation of open space;
11. Preservation of existing topography by encouraging minimal excavation and site grading;
12. Retail businesses primarily providing goods and services to overnight guests and to
development residents;
13. Special attention to limiting the effect of night lighting on surrounding areas and on the
night sky. (Ord. 06-16 (part), 2006).
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The Plat, however, does not meet any of this criteria.
In addition, the Plat specifically provides for the construction of a “5,000 to 6,000 square foot
onsite patron vehicle maintenance shop.” Timothy J. Taylor, WCEC Engineers Letter to Michael
Badger (April 20, 2007). This, however, is in direct violation of MC §17.32.020 which provides:
A. Permitted Uses. Permitted uses include:
6. Other uses as determined by the Moab planning commission to be in harmony with the
objectives and characteristics of the zone, and that do not pose a potential noise, pollution, dust,
dirt, odor, visual, or safety problem for guests, residents and employees within the development
and within the SAR zone as a whole.
B. Prohibited Commercial Uses. Commercial uses shall be prohibited if the uses:
1. Detract from the ambiance and character of a resort area;
2. Create impediments to the enjoyment of the surrounding natural environment;
3. Visually detract from the surrounding landscape; or
4. Pose an environmental threat to wildlife, water resources, or other natural resources and
attributes of the area.
Examples of prohibited uses include but are not limited to: industrial, manufacturing and
warehousing businesses, automotive service facilities, retail outlets five thousand square feet or
larger, gasoline and fuel stations, and freight transportation services.
(emphasis added)
Further, under 17.32.030 Area:
A.
Minimum Development Area. All development projects in the SAR zone
must have a minimum of forty acres.
B. Area, Width, Location and Density. There shall be no area, width and location
requirements within the SAR zone, with the exception that there shall be a
maximum density of two dwelling units per acre. For the purposes of determining
the maximum density of a development, total acreage of the development,
including open space, shall be used.
C. Height Limits. Building and structure height limits shall be as follows:
1. The maximum allowable height for residential and commercial buildings and
structures shall be thirty feet.
2. The maximum allowable height for accessory buildings shall be sixteen feet.
3. Wireless telecommunications towers shall be permitted provided the conditions
as set forth in Moab City Code Chapter 17.76 are met and that the towers’ design
meets the intent of the SAR zone. (Ord. 06-16 (part), 2006)
The Plat, however, does not meet any of this criteria.
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Finally, MC § 17.32.010 provides that a SAR Zone plan must promote “design concepts that
minimize the disruption of ecological processes, thereby preserving the recreational and aesthetic
character of the area.” In violation of this standard, however, the Development in this case would
directly impact the water quality of Moab City’s Environmental Protect Agency designated Sole Source
Aquifer.
As provided in the MCC’s own Drinking Water Source Protection Plan, for example, the
sedimentary rocks within the area are primarily Mesozoic sandstones and siltstones that are locally
overlain by Quaternary sands, gravels, and clay derived from weathering of older bedrock. Wide ranges
in thickness reported for the Mesozoic units are probably a result of sydeopistional salt tectonics
(Doeling, 1995). Skakel Springs Drinking Water Source Protection Plan City of Moab (System No.
10003) Grand County, Utah, p. 2-1 (January 2001). (Skakel DWSPP). Skakel Springs discharges
groundwater from the Wingate Sandstone. Id at 2-2. The Wingate Sandstone is locally exposed along
the eastern flank of Moab Valley and is overlain by the Kayenta Formation and the Navajo Sandstone.
In the Moab region, the Navajo Sandstone, the Kayenta Formation, and the Windgate Sandstone are all
porous, fractured sandstones that allow water to pass through easily. East and southeast of Skakel
Springs, the Navajo Sandstone is subaerially exposed over a broad region, allowing recharge to the
Wingate aquifer. The Chinle Formation lies beneath the Wingate Sandstone and acts as a confining bed
due to the presence of mudstones in the upper part of the unit. Skakel Springs Drinking Water Source
Id.
The significance of the Skakel Springs Permeability Architecture is based on the presence of
open fractures which are commonly found in competent rocks that fail in a brittle manner. These
fractures remain open in the anticlinal crests due to extensional stresses inherent in this part of the fold;
these fractures provide conduits for groundwater flow. Id at 2-3. Water enters the groundwater system
at the highest point on its flow path and leaves by discharging to a surface water feature at a lower
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point. In the vicinity of Skakel Springs, groundwater in the Wingate Sandstone moves down-gradient to
the northwest toward the Colorado River. Additionally, near Skakel Springs, the movement of
groundwater is controlled by: (1) geological structures that acts as conduits or barriers to groundwater
flow, and 2) the compact between the Wingate Sandstone and the underlying Chinle Formation. Id.
A source protection areas is defined as the “…surface and subsurface area around a well, spring,
or tunnel through which contaminants are reasonably likely to move toward and contaminate the
[drinking water] source.” Source Protection Users Guide. Regardless of this process and the high
permeability the Preliminary Plat does not even mention how it will comply with the DWSP zones in
the Skakel DWSPP including: 1) Zone One – a 100 foot fixed radius around the spring collection areas
and is referred to as the accident prevention zone. Its purpose is to prevent accidents and to protect the
spring; 2) Zone Two – sometimes referred to as the attenuation zone. Its purpose is to reduce
concentrations of pathogenic microorganisms and some chemicals to levels below maximum
contaminant levels before groundwater reaches a well, spring or tunnel. Zone two represents a
moderate level of protection; 3) Zone Three – a three year ground water time of travel to the spring
referred to as the waiver criteria zone. This zone has been established to provide a basis for granting
monitoring waivers in the future. Use waivers may be granted for either the volatile organic compounds
(VOC) or the pesticides parameter group. To qualify for a use waiver, a system must verify that none of
the chemicals or pesticides in the parameter groups have been used in the three year time-of-travel
zone. If a system does not qualify for a use waiver, it may still qualify for a susceptibility waiver. A
susceptibility wavier allows the use, disposal , storage, transport and manufacture of chemicals within
Zone Three as long as they are controlled in such a manner as to prevent contamination of the system’s
well or spring. The DWSP Plan must verify that the land management strategies which will control the
chemicals that are being used in Zone Three are implemented; and 4) Zone Four – is defined as the 15
year groundwater time of travel to a well, spring or tunnel referred to as the remedial action zone. Its
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purpose is to provide protection to the drinking water source and to afford sufficient time for
remediation or developing a new source in case of a contaminate incident. Zone Four represents a
moderate level of protection. Id.
Further, regardless of the SAR Zone prohibition on activity that will “Pose an environmental
threat to wildlife, water resources, or other natural resources and attributes of the area,” the Preliminary
Plat contains no provisions for controlling potential contamination sources. MC §17.32.020 (b)(4). This
is regardless of the fact that a potential source is assessed to be “adequately controlled” if the
“…current controls are stringent enough to prevent pollution from a potential contamination source
from reaching a ground water source of drinking water.” UAC R309-113-10(5). In addition, “…DDW
will consider a PWS’s assessment that a potential contamination source which is covered by a permit or
approval under one of the regulatory programs listed below sufficient to demonstrate that the source is
adequately controlled unless otherwise determined by the Executive Secretary.” Id. A PCS was
characterized as “adequately controlled” if it was found to be regulated by one of the programs
identified in UAC R309-113-10(5); and 1) Professional judgment as recommended in DDW guidance.
Moreover, the list of potential contamination sources and PCS Hazards provided in the Skakel
DWSPP under § 3.1 and 3.2 are identical sources that will be produced by the Lion’s Back
development.
Finally, Under MC §17.32.010:
The sensitive area resort zone [SAR Zone] has been established as a zone in
which large-scale master planned resort communities can be established in a more
creative fashion than is possible under conventional zoning. At the same time, the
SAR zone preserves the spectacular beauty and natural character of the
surrounding landscapes. A major aspect of the SAR zone is preservation of the
natural feel and look of the landscape, preservation of internal and external view
sheds, and emphasis on pedestrian and nonmotorized transportation within the
developments themselves.
The Plat, however, fails to address the impact that the development will have on “beauty and
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natural character of the development area” including the fact that rivers and streams running through or
near, for example, are already over appropriated. Except for some scattered and remote non-tributary
aquifers, and some large ideas about desalinization and Canadian rivers, there are not substantial “new”
water resources to develop in the West. In the words of Colorado Supreme Court Justice Greg Hobbs
“We are no longer developing the resource; we are learning how to share the developed resource.”
George Sibley, “Post-Appropriation” Water Management, Colorado’s Water for the 21st Century Act,
The Water Report Issue # 42, p. 20 (August 15, 2007).
In addition, wherever the reallocated water comes from for the water needed to the level of
industrial and residential development in the Moab area, due to the amount of water called for, the
process will require an entirely new political and legal infrastructure. Similarly, the Development relies
too heavily on the tradition versions of “Prior Appropriations” that emphasizes water use and waste,
over conservation and environmental protection. Moreover, regardless of any “paper” water rights that
MCC may have available for the development in this case, in a practical sense, the delivery of water to
major luxury resort developments of this type will, no doubt, contribute to the lack of water available
for other uses and the public at some point in the future. Studies, in fact, have shown, conclusively, that
the growth of Utah’s population will outstrip the states water supply before 2050. Nancy Hardman,
Central Utah Water Conservation District, Central Utah Water Conservation, The Water Report, Issue
# 22, p. 13 (December 15, 2005). These findings factor in the development of all known raw water
sources, but without including Utah’s recurring droughts or the preferred alternative in the
Development. Id.
Further major resort developments of the type in this case, will harm water conservation efforts
required by the federal law and state law. Efforts in Utah to conserve water, for example, include
efforts by the Governor’s Office to establishe water conservation goals consisting of a 12.5 percent
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reduction in per capita water use by 2020 and a 25 percent reduction in per capita water use by 2050.
Finally, the MCC approved the preliminary plat prior to determining whether the city or county
will provide the water for the development and whether there is sufficient water available for such
development. This case is similar to Highland Springs Conf. Vs. City Of Bannin, Case No. 460950
(January 29, 2008) in which the City annexed approximately 1000 acres, comprising the easterly
portion of the proposed project, pursuant to an annexation agreement with current developer’s
predecessor in interest. Highland Springs Conf. Vs. City Of Bannin, Case No. 460950 (January 29,
2008). The annexation was approved by the Local Agency Formation Commission, and was followed
by a development agreement in 1994. T28 AR 2063; T37 AR 4 105-4 1 19. That agreement anticipated
development of the site, approximately 1500 acres in total.
The development agreement provided that the City would, upon request of the landowner,
redesignate the property as a "Specific Plan Overlay development Zone." Such redesignation would
require the landowner "to prepare and process a 'Specific Plan' detailing the permitted uses of the
Property." T37 AR 4107. The development agreement went on to set forth certain provisions to be
included in the specific plan. For instance, the specific plan would need to provide for at least 500 acres
of open space, and would authorize subdivision of the property into as many as 1,500 residential lots.
The agreement also recited that future processing of a specific plan and subdivision map was subject to
"appropriate environmental documentation, which may include an environmental impact report.. . ."
T37 AR 4108. The development agreement reserved to the City "its absolute discretion to take any
action in conformance with, allowed by or required by CEQA," and includes a waiver by landowner of
any right to sue the City for taking any such action. The agreement also reserves to the landowner "the
right to refrain from proceeding with development of the Property," if the landowner determines
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"that ally environmental mitigation or condition makes the project infeasible, or for any other reason."
T37 AR 4 109.
The City did not proceed in a manner required by law because it relied upon an EIR that did not
analyze water supply according to the legal principles set forth by statute and by applicable case
authorities; and because the EIR did not set forth information on water supply that was sufficiently
reliable for the City and the public to make an informed decision. The Court also found that, there was
no substantial evidence in the record to support the finding in the EIR, relied upon by the City, that
there is adequate water supply for the project.
The Court Highland found that City did not proceed in a manner required by law because it
piecemealed this project, leaving the selection of an access road for later determination. There is no
substantial evidence in the record to support the finding in the EIR, relied upon by the City, that the
proposed project is consistent with the goals and objectives of the Air Quality Management Plan of the
South Coast Air Quality Management District. The City did not proceed in a manner required by law
because it relied upon an EIR that did not analyze growth-inducing aspects of the project according to
the approach required by the CEQA Guidelines as set forth in the California Code of Regulations.
Because of uncertainty as to the location of the access road, there is no substantial evidence in the
record to support the findings in the EIR, relied upon by the City, that the project would have less than
significant effects (after mitigation) on historical and archeological resources, land use and aesthetics,
noise impacts, hydrology, and certain aspects of traffic and circulation.
The City did not proceed in a manner required by law because it relied upon an EIR that
assumed that a local noise ordinance made CEQA analysis of construction noise unnecessary. The City
did not proceed in a manner required by law because it rejected two alternative proposals without
providing legally sufficient reasons. The City did not proceed in a manner required by law because the
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EIR acknowledged that the impact of the project on air quality, and on traffic at certain intersections,
could not be mitigated, yet the statement of overriding considerations was insufficient under the
applicable statute. Id.
Instead, the MCC must consider a moratorium on new development while it develops ordinances
that limit growth in a manner that is consistent with available water supplies including County and City
water availability and the protection of ground water sources and instream flows from the Colorado
River and other surface water.
CONCLUSION
For the reasons articulated above we respectfully request that the Board of Adjustments revoke
the Moab City Council’s approval of the Preliminary Plat described herein and remand the Plat to the
Planning Commission to hold another public hearing on the Plat.
Respectfully Submitted,
DATED this 23rd day of July

___________________________
/s/ Joel Ban
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