U.S. v. Walker River Irr. Dist., 104 F.2d 334 (1939)

recognized by the laws of Spain or Mexico, or since given
recognition in the public policy of the United States. The
point of the argument, as we understand it, is that the
members of the Pahute tribe had no rights which they
might reserve, and none to surrender in exchange for
those now claimed for them.

What the legal status of these aborigines may have been
we need not stop to inquire. If it be assumed that they
were mere sojourners in the abode of their ancestors, it
still remains true that the national government was under
compelling obligations to protect them. They are no less
wards of the nation than are the tribes living elsewhere. In
United States v. Kagama, 118 U.S. 375, 383, 6 S.Ct.
1109, 1114, 30 L.Ed. 228, the court described the Indian
communities as wholly dependent on the United States,
owing no allegiance to the states and receiving from them
no protection. ‘From their very weakness and
helplessness,‘ said the court, ‘there arises the duty of
protection, and with it the power. This has always been
recognized by the executive, and by congress, and by this
court, whenever the question has arisen.* And see Lone
Wolf v. Hitchcock, 187 U.S. 553, 23 S.Ct. 216, 47 L.Ed.
299.

(61 11 (d) One further matter should have preliminary
attention. Treaties with the Indians and statutes disposing
of property for their benefit have uniformly been given a
liberal interpretation favorable to the Indian wards.
Choate v. Trapp, 224 U.S. 665, 32 S.Ct. 565, 56 L.Ed.
941; Alaska Pacific Fisheries v. United States, supra;
United States v. Nez Perce County, 9 Cir., 95 F.2d 232.
The rule has its basis in the obligation which the
Government has assumed toward a dependent people. We
see no reason why the same rule should not apply in the
construction of executive orders. Compare McFadden v.
Mountain View Mining & Milling Co., 9 Cir., 97 F. 670;
Gibson v. Anderson, 9 Cir., 131 F. 39. Treaty provisions
for the allotment of reserved lands invariably contemplate
the ultimate passing of fee title to the individuals of the
tribe; and the General Allotment *338 Act of February 8,
1887, 24 Stat. 388 was expressly made applicable to
reservations created by acts of Congress or by executive
order.® It was pointed out in the illuminating opinion of
Attorney General (now Justice) Stone of May 12, 1924
(Opinions of Attorneys General, vol. 34, p. 171), that
doubts whether the reservation of lands for the Indians
included rights to hidden or latent resources, such as
minerals, petroleum or water power, have, as a practical
matter, uniformly been resolved in favor of the Indians

We tum now to the circumstances under which the
Walker River Indian Reservation was set aside. The files
of the Interior Department bearing on this subject are

voluminous. On November 26, 1859, F. Dodge, agent for
the Indians in Utah Territory, of which Nevada was then a
part, wrote the Commissioner of Indian Affairs suggesting
that the northwest part of the valley of the Truckee River,
including Pyramid Lake, and the northeast part of the
valley of Walker’s River, including the lake of the same,
be reserved for the Indians of his agency. The localities
and boundaries of the proposed reservations were
indicated on an accompanying map. ‘These,‘ stated the
letter, ‘are isolated spots, embracing large fisheries,
surrounded by mountains and deserts, and will have the
advantage of being their home from choice. ¢* The
Commissioner of Indian Affairs thereupon wrote the
Secretary of the Interior, calling his attention to Dodge’s
letter, and stating, among other things, ‘the tracts selected
by the Agent, embrace but a small portion of land suited
for agricultural purposes, yet, it is believed that there will
be a sufficiency for the sustenance of the Washoe and
Pahute tribes of Indians, in connection with the fish which
they may obtain from Pyramid and Walker Lakes, and
with a view to secure suitable homes for these Indians
where they can be protected from the encroachments of
the whites, I have the honor to suggest that, with your
concurrence, the subject may be laid before the President
for his consideration, with a recommendation that the
tracts of country indicated on the map may be set apart
and reserved from sale or settlement, for Indian use.*

The Indian Commissioner on November 29, 1859 wrote
the Commissioner of the General Land Office, suggesting
the propriety and necessity of reserving these tracts for
Indian use, and requesting that the Surveyor General of
Utah Territory be directed to respect the reservations on
the plats of survey when the public surveys should be
extended over them, and that in the meantime the local
land offices, as established, be instructed to respect the
reservations on their books. On December 8 of the same
year the Commissioner of the General Land Office wrote
the Surveyor General in Salt Lake City, instructing him to
reserve for Indian purposes the two tracts described and
indicated on an enclosed map.

81 191 The Walker River reservation as originally defined
was surveyed within a few years, and in 1874 President
Grant issued an executive order setting the lands apart for
the Pahute and other Indians residing thereon. The action
taken in November, 1859 initiated the establishment of
the Walker River Indian Reservation. The acts of the
heads of departments are the acts of the executive. Wilcox
v. Jackson, 13 Pet. 498, 513, 10 L.Ed. 264; Wolsey v.
Chapman, 101 U.S. 755, 769, 25 L.Ed. 915. The
subsequent proclamation of the President merely gave
formal sanction to an accomplished fact. Northern Pac.
Ry. Co. v. Wismer, 246 U.S. 283, 38 S.Ct. 240, 62 L.Ed.
716; *339 Minnesota v. Hitchcock, 185 U.S. 373, 385,
389, 390, 22 S.Ct. 650, 46 L.Ed. 954. That this was true
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U.S. v. Walker River Irr. Dist., 104 F.2d 334 (1939)

continuous flow of 26.25 cubic feet of water per second, interfering with the natural flow of the described
to be diverted from Walker River upon or above Walker quantities of water in the channels of the stream and its
River Indian Reservation during the irrigation season of tributaries to and upon the reservation.

one hundred and eighty days for the irrigation of two

thousand one hundred acres of land on the reservation, All Citations

and the flow of water reasonably necessary for domestic

and stock watering purposes and for power purposes to 104 F.2d 334

the extent now used by the Government, during the
non-irrigating season, with a priority of November 29,
1859, and enjoining the defendants from preventing or

Footnotes

1

Cf. Conrad Investment Co. v. United States, 9 Cir., 161 F. 829; United States v. Powers, 9 Cir., 94 F.2d 783, affirmed
59 S.Ct. 344, 83 L.Ed. 330; United States v. Mclintire, 9 Cir., 101 F.2d 650.

The summary of the pleadings and facts as set out in the opinion of this court, 9 Cir., 143 F. 740, and of the Supreme
Court, has led to misapprehension concerning the scope of the holding in Winters v. United States. It is assumed by
appellees here that in the Winters case the Government had established its rights in the waters of Milk River by prior
appropriation. An examination of the record in that case discloses the contrary. The affidavits and testimony before the
court showed that in 1890 the Government installed a pump of the capacity of 100 miner's inches for pumping water
from the stream for domestic and irrigation purposes. In 1893 another pump of 150 inches capacity was installed. It
was not until 1898 that the Government began the construction of a canal for the diversion of the waters of the stream.
Meanwhile, commencing with 1890, and prior to 1898, diversion dams and canals had been built by the settlers above,
or by mutual companies which they organized, and large quantities of water had been appropriated and applied to
beneficial use.

In Nevada it was held soon after statehood (1864) that where the right to the use of running water was based upon
appropriation, and not upon ownership of the soil, the first appropriator had the superior right. Lobdell v. Simpson, 2
Nev. 274, 90 Am.Dec. 537. In 1885, in Jones v. Adams, 19 Nev. 78, 6 P. 442, 3 Am.St.Rep. 788, the common law rule
of riparian rights was declared in applicable to conditions existing in the state. See, also, Vineyard Land & Stock Co. v.
District Court, 42 Nev. 1, 171 P. 166, and United States v. Humboldt Lovelock Irrig. L. & P. Co., 9 Cir., 97 F.2d 38, 42,
43.

Section 9: ‘That whenever, by priority of possession, rights to the use of water for mining, agricultural, manufacturing,
or other purposes, have vested and accrued, and the same are recognized and acknowledged by the local customs,
laws, and the decisions of courts, the possessors and owners of such vested rights shall be maintained and protected
in the same; and the right of way for the construction of ditches and canals for the purposes aforesaid is hereby
acknowledged and confirmed * * * . 43 U.S.C.A. 661.

Cf. United States v. McGowan, 9 Cir., 89 F.2d 201, reversed, 302 U.S. 535, 58 S.Ct. 286, 82 L.Ed. 410.

Allotments to individual Indians on the Walker River reservation were made in 1906 under the act of May 27, 1902, 32
Stat. 260 and the General Allotment Act.

Continuing, the agent observed that ‘the Indians of my agency linger about the graves of their ancestors— ‘but the
game is gone’, and now, the steady tread of the white man is upon them. The green valleys, too, once spotted with
game ‘are not theirs now.’ Necessity make them barter the virtue of their companions as a commodity of the market
and the bitter contemplation burns in their bosoms the stern reality of their fate. Driven by destitution they seek refuge
in crime, and show themselves unsparing because they have been unspared.

‘I sincerely hope that those asylums will be made for them, where they can be free from the influence of the ‘White
Brigands’ who loiter about our great overland mail and emigrant routes— using them as their instruments to rob and
plunder our citizens.'

Commencing with the act of March 3, 1863, 12 Stat. 774, 791, numerous appropriations were made for the Indian
Service in the territory of Nevada, and later in the state, for ‘presents of goods, agricultural implements, and other
useful articles, and to assist them to locate in permanent abodes and sustain themselves by the pursuits of civilized
life.!
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g STATE OF NEVADA
Nevada Division of Department of Consarvation & Natural Resources

STATE &, AN S Steve Sisolak, Governor

Bradley Crowell, Director
Charles Donohue, Administrator

February 3, 2021

Charles Albright
1408 Washington Street
Reno NV 89503

Re: Request for Legal Opinion to Verify All Nevada Waters as Navigable
Mr. Albright,

Thank you for your continued interest in promoting the use and enjoyment of Nevada's
navigable waters. )

Nevada asserts ownership of eight sovereign lands, per NAC 322.060. The term “navigable
body of water” within NAC 322.060 is a legal term of art created by case law. As defined in NAC
322.060, “*Navigable body of water' means a body of water which is declared navigable
pursuant to NRS §37.010, 537.020 or 537.030 or which is determined fo have been navigable
on the date on which Nevada was admitted into statehood, including, without limitation, the
Carson River, the Colorado River, Lake Tahoe, the Truckee River, the Virgin River, Walker
Lake, Washoe Lake and Winnemucca Lake.”

The Walker River is currently not designated as a state sovereign land, so you are correct its
bed and banks are currently considered private property. For the Walker River and other waters
of the state to be determined state sovereign land, they must qualify as navigable in accordance
with the case law. This includes establishing facts showing the physical condition of and the
uses on the river as they were at statehood in 1864. This may include newspaper articles,
letters, early photographs, and other historical evidence demonstrating the river was navigable
in its natural and ordinary condition and was used or susceptible of being used as a highway for
commerce in 1864. NAC 322.060 derives from Legislative action and state and federal case
law applying these tests to the applicable facts for those eight bodies of water.

| appreciate the time you have invested in providing this information and our previous
discussions on this issue.

Sincerely,

odionD grmdce

Charles Donohue ,
Administrator — State Land Registrar

State Land Office ¢ State Land Use Planning Agency » Nevada Tahoe Resource Program
901 S. Stewart Street, Suite 5003 e Carson City, Nevada 89701 » p: 775.684.2720  f: 775.684.2721 - lands.nv.gov



Brian Sandoval
Governor

Charles Albright
1408 Washington Street
Reno, NV 89503

Dear Mr. Albright,

State of Nevada

DEPARTMENT OF WILDLIFE

6980 Sierra Center Parkway, Suite 120
Reno, Nevada 89511
(775)688-1500 - Fax (775)688-1595

February 18, 2021

TONY WASLEY
Director

BONNIE LONG
Deputy Director

JACK ROBB
Deputy Director

I'am in receipt of your ietter requesting an opinion from the Attorney General’s office that all
Nevada waterways be considered navigable.

Attached you will find a letter from the State Land Registrar’s office addressing the same
concern by another Nevada outdoor enthusiast.

Thank you for your continued interest in promoting the use and enjoyment of Nevada’s

navigable waters.

Sincerely,

i \/\M
Tony Wasley
Director

Nevada Department of Wildlife

6980 Sierra Center Pkwy, Suite #120, Reno, NV 89511

775-688-1590
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Chapter One:
The development of river law

What rights do you have to canoe, kayak, raft, fish, and
duck hunt on rivers?

Can you canoe on rivers through private land in some
states, but not in others? If you get out to push your canoe
over a shallow spot, or carry it around a log jam, are you
trespassing?

Can ranchers erect barbed-wire fences across rivers? Can
a private fishing or hunting club keep you off their section
of river?

If your property deed says that you own to the middle of
a river, can you limit river users to the other half of the
river?

Which rivers are legally navigable, and who decides
which rivers qualify?

Can farmers divert almost all the water out of a river into
irrigation ditches? Can they bulldoze along the shore of a
river?

Can cities dump partly-treated sewage into rivers? Can
industrial sites allow toxins lying on the ground to wash into
the nearest river whenever it rains?

Can government agencies charge a fee for the right to run
a river? Can they make you pay a government conces-
sionaire in order to run a river, unless you obtain one of the
few noncommercial permits that are available in a lottery?

The answers to these questions are matters of law, but
they are not as simple as citing an act of Congress. There are
U.S. Supreme Court decisions and state laws to consider.*

River law, like other areas of law, was not created in a
vacuum. Instead, it developed in response to evolving
human uses of rivers, and the legal disputes that arose in the
course of those uses. Public rights on rivers today are based
largely on historical uses of rivers. For example, the U.S.
Supreme Court has held that even small, shallow rivers
continue to be public rivers in today’s world, if they were
usable by fur traders in canoes centuries ago.” The Court has
also confirmed that public rights on a river are largely a
matter of the actual facts about the river.’ Consequently, one
must understand the facts about historical uses of rivers
before coming to conclusions about the current state of the

1 U.S. Supreme Court decisions, and federal appeals court decisions, are avail-
able on the Intemet at web sites such as supremecourt.gov, openjurist.org and
findlaw.com. Most other decisions cited in this book can be viewed on the Inter-
net by doing a search using the name and numbers of the case. The footnotes in
this book are written to be clear to non-technical readers, rather than following tra-
ditional law joumal formats. The page numbers for passages quoted from de-
cisions are usually omitted, because they can be readily located with “Find” com-
mands in today’s digital world. The prefix www is usually omitted.

2 Rivers usable by fur traders in canoes: Economy Light & Power Co. v. United
States, 256 U.S. 113 (1921) (Regarding a shallow river, with “boulders and
obstructions,” used in “early fur-trading days,” from about 1675 to 1825.)

3 Actual facts about a river: United States v. Utah, 283 U.S. 64 (1931) (“Each
determination as to navigability must stand on its own set of facts.”)

law. Mistaken views about the history of river use will lead
to mistaken views about public rights on rivers today.

In other words, if you try to answer questions such as
those posed above by citing statutes and court decisions
from different eras of history, without an understanding of
how rivers were actually used during those eras, you soon
get into a mishmash of confusing, almost conflicting views.
However, if you consider the history of human uses of
rivers, and how the law developed in response to those uses,
many of the seeming conflicts fall away, and the answers to
such questions become clear.

Consequently, this chapter outlines the facts about
historical uses of rivers, as well as the concurrent
development of river law.

Ancient uses of rivers

People were boating on rivers long before recorded
history. Archeological evidence suggests that primitive men
were paddling small watercraft of some sort over 800,000
years ago, even before the ability to use language had fully
developed.* Ancient peoples hollowed out logs to make
dugout canoes, a technique still used in some places today.
The oldest known dugout canoes still in existence, dating
from about 8000 to 6300 B.C., were found in the
Netherlands. Another canoe, from about 4000 B.C., was
unearthed in the tomb of a Sumerian king near the Euphrates
River.’

People have been making dugout canoes for thousands of years,
using tools and fire to hollow out logs.

Dugout canoes can be heavy and hard to maneuver.
Some ancient peoples found that by building a frame of
wood, then covering it with animal skins or the bark of
certain trees, they could make a much lighter canoe, more
manueuverable on the water and easier to carry overland.

4 Small watercraft over 800,000 years ago: Based on findings in 2004 on the
Indonesian island of Flores, by archeologists led by Michael Morwood. See
humanorigins.si.edu/research/asian-research/hobbits and its bibliography.

5 Oldest known dugout canoes: The History of the Ship by Richard Woodman,
Lyons Press 2002, page 11.
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Since ancient times, canoes have been propelled with
paddles, or by long poles pushing off the bottom in shallow
water, or by rigging a small sail.

In northern regions, ancient peoples made kayaks, which
are covered canoes in which the user is seated and uses a
double-ended paddle. Archeologists have concluded that
kayaks have been used for thousands of years in Asia, as
well as across North America, from Alaska to the east coast
of Canada, as well as in Greenland.® Evidence indicates that
ancient peoples used kayaks and similar craft for fishing and
fowling, and to migrate long distances. For example, the
recent DNA sequencing of ancient human hair found in the
permafrost in Greenland revealed that the hair came from a
man of the Saqqaq culture, living around 4,000 years ago,
and that the man’s closest relatives were the Chukchis of
eastern Siberia.”

Kayaks have beeh used in Asia and North America for many
centuries, for fishing, fowling, and transportation.

San Francisco Bay area than in any other area of what is
now the United States and Canada. Their primary source of
food was fishing and fowling, using reed boats.'’ By 1900,
reed boats were no longer used in the United States, but
were still used for fishing in northern Mexico, as shown in
black and white photographs from the time. Today, they are
still used on Lake Titicaca in Bolivia, and along the coast of
Peru.

oats on rivers in northern California.

o M

Native Americans used ree

In temperate and tropical regions, ancient peoples made
reed boats, a form of canoe consisting of reeds lashed
together. (Also called reed rafts, since they consist of
floating material lashed together, rather than an actual hull
that keeps out water.) The oldest known remnants of a reed
boat were found in 2002 in Kuwait. The boat was covered
with bitumen (a kind of tar) from the oil-rich ground, to help
waterproof it, and was about 7000 years old.® In ancient
Egypt, reed boats were made of papyrus reeds, as depicted
in paintings from about 4000 B.C.” They are still used today
on Lake Tana in Ethiopia. The Bible says that when Moses
was an infant, his mother set him afloat among the reeds
along the edge of the Nile River in a miniature papyrus reed
boat, coated with bitumen, to save him from a royal order
that required the killing of Hebrew baby boys." In pre-
Columbian North America, reed boats were used on rivers
in California that flow into San Francisco Bay, by several
tribes collectively known as the Ohlone. Archeologists es-
timate that in Pre-Columbian times, more people lived in the

6 Kayaks in use for thousands of years: Bones, Boats, and Bison: Archeology
and the First Colonization of Western North America by E. James Dixon,
University of New Mexico Press 2000.

7 Kayaks used to migrate long distances: “Ancient DNA set to rewrite human
history” by Rex Dalton, Nature 465 (2010) page 148 (at nature.com.)

8 Reed boat in Kuwait: “Report of Oldest Boat Hints at Early Trade Routes” by
Andrew Lawler, Science Magazine, June 7, 2002, Vol. 296 no. 5574, page 1791.

° Reed boats in Egypt about 4000 B.C.: Boats of the World: From the Stone
Age to Medieval Times by Sean McGrail, Oxford University Press 2004.

0 Moses in reed boat: Exodus 2:3 (papyrus reeds often called bulrushes.)

In other places, ancient peoples lashed logs together to
make log rafts. A log raft is quite heavy, and some groups
found that by making a lighter wooden frame, then attaching
several inflated animal skins to it, they could make a lighter
and more maneuverable rafi, more like the modern inflated
river rafts used today. Various types of rafts were used in the
ancient world. Some were propelled by oars, like a rowboat,
while others were propelled by paddles, like a canoe.'”

By the time the ancient civilizations arose, river boats
were already well developed. Babylon flourished near the
Tigris and Euphrates rivers, which were used for crop
irrigation, transportation, and fishing. The pharaohs of
ancient Egypt cruised the Nile on long, ornate vessels,
rowed by teams of oarsmen, and the goods of the land were
transported in a variety of boats along the river, using
paddles, oars, and sails.”

R

Ancient raft designs are still in use
in some places today, made from
logs lashed together (the original
catamaran in the ancient Tamil
language) or inflated animal hides
.- attached to a wood frame, some-
< what like a modern inflated rubber
raft with an oar frame.

" Reed boats and large population in San Francisco Bay area: The Ohlone
Way, Indian Life in the San Francisco-Monterey Bay Area by Malcolm Margolin,
illustrated by Michael Harney, Heyday Books, Berkeley 1978.

12 Ancient rafts using inflated animal skins: The History of the Ship by Richard
Woodman, Lyons Press 2002, page 12.

'3 Ancient boats on rivers: Egyptian Boats and Ships by Steve Vinson, Shire
Publications 1994. Reconstructed ancient Egyptian boats are still on display at the
Maritime Museum (Museu de Marinha) in Lisbon, among other places.
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In ancient civilizations around the Mediterranean, loads
of grain and barrels of wine were sent by river from farms
and vineyards in higher country to cities downstream and
along the coasts. Loads of ore, as well as stone and lumber
for use as building materials, were also taken down rivers.

Boatmen used several methods to get their empty boats
back upstream, against the current. In some stretches they
rowed the boats, with six or more pairs of oars. In other
stretches they propelled the boats upstream by pushing off
the riverbed with long poles. At times they hoisted a small
sail. (It may seem impractical to sail up a river, until one
considers that on a number of rivers there is often an
afternoon wind blowing upstream, coming inland from the
ocean.)

Where the current was too swift for rowing, poling, or
sailing, boats were pulled upstream using ropes from the
bank, pulled by men, mules, or oxen. This process is known
as cordelling, from the French word for a tow rope,
cordelle. From today’s perspective this may sound like too
much work, until one considers the alternatives. In ancient
times, roads were typically rough and rutted. In hilly areas
they were steep and rocky. Carts and wagons, even if pulled
by a team of oxen, could not carry large, heavy loads for
long distances. Rivers, on the other hand, could be used to
transport large, heavy loads for long distances downstream
with relatively little effort. Having men, mules, or oxen pull
the empty boats back upstream, after the cargo was
delivered, was a small price to pay for this great
transportation advantage.

LIR B S 3 3
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Z\n ancient Roman carving shows the process of towing a boat
upstream, from the bank, known as cordelling.

Fishing in ancient times. Archaeologists have found
widespread evidence that the people of ancient civilizations
frequently fished in rivers. Fish typically release millions of
eggs, so fish populations can usually recover quite readily
from moderate fishing pressure. Therefore fish provided
ancient people with a sustainable food supply.

Since ancient times, people have preserved fish by
salting and drying them. Fish dried in this fashion are still
sold in local markets in much of the world today. Of course,
dried fish cannot match the flavor and tenderness of fresh
fish. Before the advent of modern refrigeration, people
living near the coasts could eat fresh fish from the ocean,
while those living further inland could obtain fresh fish only

from rivers. Consequently, rivers have been an important
source of food since ancient times.

Fowling in ancient times. Rivers are typically fre-
quented by ducks, geese, and other waterfowl. People have
been fowling along rivers, to obtain food, since prehistoric
times, using spears, arrows, snares, and other devices.

Rivers as boundaries. The practice of using rivers as
boundaries is as old as mankind. Rivers have long served as
boundaries between tribal groups, between individual farms,
and even between nations.

As the water level rises and falls in a river flowing
through fairly flat country, the edges of the river move
outward and inward. Consequently, people discovered long
ago that describing the boundary of a property as the edge of
a river was problematic, because the location of the edge
tends to be vague and transitory. They found that it was
more useful to describe the boundary as being the line
running down the deepest part of the river. Even at very low
water levels, the remaining trickle of water still flows down
the deepest part of the river channel, providing a fairly
definite boundary line between the adjacent properties, and
giving access to the water to the landowners on both sides of
the river.

In Latin this line was called the filum aquae, literally
“the line of the water.” Early nordic languages called it the
thalweg of the river, literally the “dale-way” (in the sense of
the path taken by water down a dale or valley.) In English it
is often called the thread of the river. It is still used as a
property boundary in many places.

A riparian landowner is one who owns land along a river
(from the Latin word ripa, meaning the bank of a river.)
This refers to people who own land along one or both sides
of a river. Ancient law reconciled private ownership of land
along rivers with public rights to use the beds and banks of
rivers, as discussed below.

River law in ancient times

The laws of ancient civilizations reflected the importance
of boating, fishing and fowling on rivers in those centuries,
as follows:

The Institutes of Justinian and the Laws of Nature. A
foundational document in the law of western civilization is
the Corpus Juris Civilis, (“The Body of Civil Law,”)
published under the direction of the Roman emperor
Justinian in 534 AD. Two of the parts of this lengthy
document are the Institutes and the Digest.

Today, the massive doors at the entrance to the U.S.
Supreme Court are sculpted with the image of Justinian
proclaiming the Institutes. One literally “walks through the
Institutes of Justinian” to enter the highest court in the land.

The legal scholars who compiled the Institutes explained
that they had, in turn, “collected the whole ancient law” in
their treatise, from civilizations that flourished many
centuries earlier, including the civilizations of ancient
Greece, Egypt, and previous civilizations.
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Ancient law, as reflected in the Institutes, held that
“running water” is “common to mankind,” and that “all
rivers and ports are public, hence the right of fishing in a
port, or in rivers, is common to all men.” (Sections 2.1.1 and
2.1.2.) It recognized public rights to boat and fish in rivers,
using the banks as well as the water itself. (Section 2.1.4.)"

It held that these public rights on rivers are part of the
Laws of Nature (also known as the Law of Nature, or
natural law.) Ancient law viewed the Laws of Nature as
being “established by divine providence,” so that they
“remain forever fixed and immutable.” (Section 1.2.11.) In
other words, ancient law viewed public boating and fishing
rights on rivers as being granted to mankind by God (or the
gods,) and therefore as not being revocable by human
governments.

Ancient law also held that these rights are part of the
Law of Nations, in the sense of being fundamental law
common to all nations (not in the sense of being part of
international law.)

Ancient law reconciled private ownership of the banks of
rivers with public rights to use the banks. It said, “The
public use of the banks of a river is part of the Law of
Nations, just as is that of the river itself. All persons
therefore are as much at liberty to bring their vessels to the
bank, to fasten ropes to the trees growing there, and to place
any part of their cargo there, as to navigate the river itself
But the banks of a river are the property of those whose land
they adjoin; and consequently the trees growing on them are
also the property of the same persons.” (Section 2.1.4.) In
other words, it affirmed a public easement to use the banks
of rivers, even where the ownership of the banks was
private.

As reflected in the Digest, under ancient law it was
“forbidden to do anything to a river or to its banks, or place
anything thereon, that would impede navigation or use of
the banks.” (Section 43.12.1.) Construction along a river
was permitted “only if no damage were done to navigation.”
(Section 43.12.1.15))

Regarding the right to divert water from rivers, ancient
law said, “Water may be led from a river, unless it makes
the river less navigable.” (Section 43.12.1.15.) Water was
“not allowed to be withdrawn if it would cause injury” (in
the legal sense) to other river users. (Sections 8.3.17 and
43.203.1.)

The right to travel. Since rivers served as important
routes of travel in ancient times, the public right to travel is
relevant to river law. The earliest known charter of human
rights was issued by Cyrus the Great, ruler of Persia during
the 500s B.C. His charter affirmed, among other things, that
people have the right to “live in all regions” or “live where
they want to.”” Legal scholars consider this to be the
earliest known confirmation of the right to travel.

1 Institutes of Justinian: Translated by John Baron Moyle, available as an e-
book from Amazon Digital Services.

15 Cyrus the Great confirming the right to travel: Human Rights by Prakash
Talwar, Isha Books 2006. See also www.farsinet.com/cyrus.

Ancient law regarding the spiritual significance of
rivers. The concept of separation of church and state is
relatively recent in human history. In ancient times, the
government and the predominant religion in society were
often one and the same, so that principles of law rested on
principles of religion. Therefore, to better understand the
origins of river law, we must be aware of ancient views
about the religious and spiritual significance of rivers.

Since prehistoric times, people have known that running
water is generally cleaner than stagnant water, and that
rivers bring life-giving water to plants, animals, and people.
They have also noticed that rivers make a variety of natural,
almost musical sounds. The oldest of the world’s major
religions, Hinduism, is said to have started when wise men
stood on the banks of rivers in India, about 4,000 years ago,
and sang songs that they considered to be “inspired by the
breath of God.” The Hindus and other ancient religions used
rivers for baptism, and archaeologists and anthropologists
agree that the practice of baptism is very old. It is likely that
baptisms were conducted in rivers (rather than more
convenient locations such as lakes,) because river water
tends to be cleaner, and because the moving current of a
river adds to the symbolic washing away of the old self.'s

Hindus bathe daily in the Ganges River in northern India, as they
have for thousands of years.

Later religions continued these views regarding water, as
further discussed in Chapter Two. At this point, we can
simply note that since ancient times people around the world
have attached spiritual significance to water, flowing water,
and rivers, and that this belief in the spiritual significance of
rivers contributed to the view that public rights on rivers
were granted to mankind by God (or the gods,) and therefore
are not revocable by human governments, as discussed
earlier. This in turn contributed to the legal view that
running water is owned by the whole community, and that
water rights are a temporary right to use a community
resource, but are not actual ownership of the water. This

6 Hindu origins of baptism: The World's Religions: Our Great Wisdom
Traditions by Huston Smith, HarperOne 1991.
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view continues today, as will be discussed in the following
pages.
River uses during the development of Europe

In the centuries following the decline of the Roman
-empire, river use continued to be an important part of life in
Europe. Large rivers such as the Rhine, the Danube, and the
Thames, as well as countless smaller rivers, carried the
products of the land to buyers elsewhere. As in earlier times,
loads of grain and barrels of wine, as well as ore, stone, and
lumber, were typically sent by river from sources upstream
to cities and seaports downstream. As in earlier times,
boatmen got their boats back upstream by rowing, poling,
cordelling, or using a small sail when practical.

The practice of cordelling (described earlier) continued
in parts of Europe into modern times. For example, for
centuries numerous vineyards on the hillsides surrounding
the Douro River in Portugal have grown the grapes used to
make port wine. The new wine was traditionally carried
down the river, though sizeable rapids, in barrels lashed to
the decks of wooden rowboats called rabelos, to the city of
Porto, which is near the mouth of the river at the Atlantic
Ocean. There the wine, after further aging, was loaded onto
ships and taken to buyers abroad, especially in England. The
river boatmen, after delivering the barrels to Porto, cordelled
the empty boats back up the river to await the next harvest.
It was not until the 1930s that the industry switched to
transporting the barrels from the vineyards to the coast by
truck."”

The port wine industry used small boats called rabelos unil the
1930s, to transport barrels of wine down the Douro River.

frame covered with leather, propelled by a paddle. A coracle
is light enough for a fisherman to carry on his back."

Welsh fishermen have used coracles for many centuries.

After the decline of the Roman empire, fishing on rivers
also continued throughout Europe, as it had since ancient
times. People fished from the banks of rivers as well as from
small boats. The sport of fly fishing was already popular in
Europe by the 1400s, and books were published about it in
the 1400s and 1500s.'®

In Wales, for centuries river fishermen have used small
one-man boats called coracles, which consist of a wicker

17 Wine transport by river in Portugal until the 1930s: See www.ivp.pt.

18 Fly fishing books, 1400s and 1500s: The Treatyse of Fysshynge wyth an
Angle by Juliana Bemers 1496 (England.) The Little Treatise on Fishing by Fer-
nando Basurto 1539 (Spain.) The Art of Angling by William Samuel 1577 (Eng-
land.) In American Fly Fishing, A History by Paul Schullery, Lyons&Burford 1987.

River law during the development of Europe

Ancient law regarding public rights on rivers continued
into the laws of the emerging European nations.

In 1265, the government of Spain published Las Siete
Partidas, a document that is considered to be a foundation
of law in Spain and Latin America. Reflecting the Institutes
of Justinian and other ancient law, it confirmed public
boating and fishing rights on rivers. It said that rivers belong
to all persons in common. Regarding the banks of rivers, it
said, “Although the banks of rivers are, so far as their
ownership is concerned, the property of those whose lands
include them, nevertheless, every man has a right to use
them.”” This reaffirmed the principle of a public easement
to use the banks of rivers, even where the ownerhip of the
banks is private, as stated centuries earlier in the Institutes of
Justinian, discussed above.

In France, a classic treatise on French Civil Law by Jean
Domat, published in 1694, also reflected ancient law, saying
that rivers, as well as “the banks of rivers,” are “public
things,” which “do not appertain to any particular persons.”
Instead, “it is the sovereign who regulates the use of
them.” By the 1800s, French law held that rivers were
“inalienable” public property, meaning public property that
could never be granted to private owners. The legal view
was, “The sole purpose of the inalienability is to assure that
the property will remain in public use or service. It follows
that any voluntary alienation or dismemberment of the
property is void, unless the property has ceased to be part of
the public domain before it was alienated.”*

In England, the public used rivers freely in ancient
times. After the invasion of William the Conqueror in 1066,
some rivers and their banks were fenced off by the Norman
kings, for private use by the kings and noblemen. However,
public boating and fishing rights were restored by the
Magna Carta in 1215. This famous document limited the
power of the kings, and required the kings to recognize

19 Coracles: Trout and Salmon Fishing in Wales by George Agar Hansard 1923,
re-published by Nabu Press 2010, page 145.

2 Every man has a right to use the privately-owned banks: Las Siete
Partidas, section 3.28.6 (S. Scott, translator and editor, 1931.)

21 French law in 1694: The Civil Law in its Natural Order by Jean Domat 1694,
page 150 (L. Cushing ed. 1850.)

2 French law in the 1800s: Droit Civil Francois by Aubry and Rau 1838, Sec. 42.
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public rights in a number of matters. Regarding rivers, it
required the king to remove kydells, or weirs, (small dams
intended to hold fish in one stretch of river,) from the rivers
thoughout all England, so as to clear the streams for the free
passage of fish as well as people.”

A well-known treatise on English common law was
prepared about the year 1250, by the legal scholar Henry de
Bracton. It affirmed public rights on rivers, citing the Law of
Nature (“natural law”) as the source of these public rights. It
said, “By natural law these are common to all: running
water, air, the sea, and the shores of the sea.”® This echoed
the Institutes of Justinian (as discussed earlier.)

In later centuries, English law continued to affirm both a
“freedom of passage” and a “liberty of fishing” in rivers.”

By the 1600s, the legal view in England was that the
beds and banks of rivers could be privately owned by the
adjacent landowner, yet still be subject to two servitudes,
one belonging to the king, and the other belonging to the
people in general, thereby allowing public boating and
fishing.*® The law did not see these public rights on private
land as being contradictory.”’ Note that this was different
from the French legal view that the banks of rivers were
necessarily public land, but it was essentially the same as the
earlier Spanish view, reflected in Las Siete Partidas, (as
well as the ancient view, reflected in the Institutes of
Justinian,) that the banks must be open to public use, even
where they are privately owned.

By the 1800s, the legal view in England was that the
government held boating and fishing rights on rivers in trust
for the use of the people.”® This was essentially the same as
the view that developed in the United States, as we will see
later in this chapter.

River uses in ancient North America

Archeologists estimate that people have been living in
the Americas for over ten thousand years. Archeological
evidence indicates that humans lived and hunted wild game
at Monte Verde (near present-day Puerto Montt, Chile,)
about 14,000 years ago, and near present-day Clovis, New

2 Magna Carta: The first Magna Carta, The Great Charter of King John, signed
at Runnymede in 1215, chapter 33.

% English law in 1250: On the Laws and Customs of England (De Legibus et
Consuetudinibus Angliae) by Henry de Bracton, Bk. I, ch. XII section 6, at 57
(Twiss ed. 1878).

% English law in later centuries: Mare Clausum, by Selden, Bk. I, ch. XX, at
355 (Gent. Ed. 1663) (“As a freedom of passage, so also wee finde that a libertie
of Fishing hath been obtained by Petition from the King of England.”)

% Public use of privately owned beds and banks: De Jure Maris by Sir
Matthew Hale, written in 1667 and published in 1786. (“The jus privatum that is
acquired by the subject [the riparian landowner], either by patent or prescription,
must not prejudice the jus publicum wherewith public rivers and the arms of the
sea are affected to public use.”)

7 Public rights on private land along rivers: Lord Fitzwalter's Case, [K.B.
1611] 1 Mod. 105, Eng. Rep. 766. (Not contradictory for the soil to be privately
owned “and yet the river being common to all fishers.”)

% Rivers held in trust by the government for public use: A Treatise on the
Law of Waters by H. Woolrych, page 437 (2d ed. 1851).

Mexico about 13,000 years ago.” Archeologists have long
theorized that people migrated from Asia to North America
by walking across the Bering Strait, when the level of the
ocean was lower than it is today. However, there is
increasing evidence that a number of people migrated from
Asia to North America in kayaks or similar watercraft. The
Inuit (Eskimo) people have long been capable of crossing
the Bering Strait, and in fact the Yupik people still live on
both sides of the strait. Explorers in the early 1900s found
that among various tribes in Alaska, across Canada to
Labrador, and in South America, in places where the ancient
kayaking and fishing cultures appeared to have changed the
least over time, details of the kayaks and paddles themselves
were quite similar to those found in Asia, suggesting that
prehistoric kayaking fishermen migrated from Asia to North
America.*

The word kayak, usually viewed as an Eskimo word,
appears to be derived from an earlier Turkish word, kayik or
qayiq. (Turkish people first appeared in locations far to the
east of modern-day Turkey, and a Turkish people, the
Yakuts, still live in eastern Siberia.)* The Turkish word
kayik also appears to be related to (or be the source of) the
ancient Greek word for a small boat, kaiki, a word still used
for small recreational boats among the Greek islands in the
Mediterranean. **

Peoplé ha\)e been using kayaks for fishing, fowling, éhd
transportation for thousands of years, in northern Asia, North
America, and Greenland.

Today, among Spanish and Mayan speakers throughout
Central America, the common word for a kayak or dugout
canoe is cayuco, sounding much like kayak, kayik, and kaiki.
Consequently, the term kayak, in its various forms, may be
an ancient term, of nearly worldwide use, still used today.

® People in the Americas 14,000 years ago: For example, see World
Prehistory: A Brief Introduction by Brian M. Fagan, Prentice Hall 2007.

% Kayaks and paddles in Asia and North America: The Bark Canoes and Skin
Boats of North America by Edwin T. Adney and Howard |. Chapelle, Smithsonian
Inst 1864, page 195 (comparing kayaks and paddles in Asia and North America.)
3 Turkish for kayak: “Starting from Greenland” at idiocentrism.com/kayak.htm.
3 Greek for kayak: “The history of traditional Greek boats’ by Maggie Makris,
www.helium.com/items/1447035-greek-kaiki-boats-traditional-greek-boats.



