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Uintah County hereby submits to the U.S. Army Corps of Engineers (COE) the
following scoping comments on Million Conservation Resource Group’s (MCRG)
proposed Regional Watershed Supply Project (RWSP), Corps ID No. NWA-2007-1337DEN.
The County reserves the right to supplement these scoping comments upon
receipt of the documents requested under the Freedom of Information Act (FOIA) from
the COE. The information provided in the scoping materials is incomplete and vague,
especially with respect to the future rights-of-way applications to be filed with the
Bureau of Land Management (BLM) and the proposed storage reservoirs. As a result, it
is not possible to comment with greater specificity regarding likely adverse
environmental impacts, impacts on recreation and the local economy, and the issues of
feasibility until more information is received. The County also recommends reopening
scoping if the project changes materially, including a new project proponent.
I.

SUMMARY OF THE PROJECT
A.

Project Specifications

The MCRG RWSP will divert 250,000 acre feet from the Green River Basin, thus
affecting water, fish and wildlife habitat, and municipal systems throughout the reach of
the Green River.

MCRG proposes a massive, and self-described privately funded

project for a $4 billion, 400-mile trans-basin pipeline to carry up to 250,000 acre feet
(AF) of water a year from Wyoming’s Green River to Colorado’s Front Range. 74 Fed.
Reg. 11920 (March 20, 2009). COE describes the proposed RWSP as meeting
“projected shortages in water supplies for agriculture, municipalities, and industrial use
on a perpetual basis through 2030 and beyond in the . . . Platte River in Wyoming; and
South Platte River and Arkansas River in the Front Range of Colorado.” COE Public
Scoping Welcome Packet for the RWSP.
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COE further specifies the project’s scope as:
Two water withdrawal facilities, one on the east side of Flaming Gorge
Reservoir in Wyoming and the other on the east bank of the Green River
in Wyoming approximately 200 feet downstream of the Seedskadee
National Wildlife Refuge; one water treatment storage reservoir located
near the Green River Intake System; water pipeline system (approximately
560 miles in length and a diameter of 72 to 120 inches) from the two
withdrawal points to southeastern Wyoming and the Front Range of
Colorado (Wyoming-Colorado State Line to Pueblo); one regulating
reservoir located along the western end of the pipeline system;
approximately sixteen natural gas powered pump stations located along
the pipeline route; temporary (construction phase) and permanent
(operation and maintenance phase) access roads; three water
storage/flow-regulation reservoirs (Lake Hattie in Wyoming [available
volume 40,000 acre feet]; proposed Cactus Hill Reservoir near Fort
Collins, CO [185,000 acre-foot capacity]; and the proposed T-Cross
Reservoir to be constructed near Pueblo, CO [25,000 acre foot capacity]);
outlet structures at each reservoir consisting of water treatment facilities;
on-site transformers and overhead power lines from electrical grids for the
water withdrawal and storage reservoir facilities; and water delivery
systems from the storage reservoirs to water users. 1
MCRG would divert approximately 165,000 AF from Flaming Gorge Reservoir
and 85,000 AF from the Green River in a dry year, 157,000 AF from the Green River in
an average year and 195,000 from the Green River in a wet year. Project Fact Sheet
for the RWSP.
B.

Water Right Applications

MCRG filed an initial water right application (T.F. No. 34 4/253) with the
Wyoming State Engineer’s Office on December 28, 2007 and established that priority
date to divert 400 CFS (cubic feet per second) from the Green River as part of
Colorado’s apportionment under the 1922 Colorado River Compact as amended in

1

74 Fed. Reg. at 11920
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1948 (Compact). 2 Specifically, the application seeks approval for point of diversion for
250,000 acre feet a year from the Green River.

The water will be diverted,

subsequently transported and conveyed to and beneficially used in the State of
Colorado for general municipal, industrial and irrigation uses. T.F. No. 34 4/253.
The second application (T.F. No. 34 2/161) was filed on January 31, 2008, and
established a priority date to take a portion of the 400 CFS under the previous
application for reservoir supply to fill Lake Hattie Reservoir in eastern Wyoming as part
of Wyoming’s apportionment under the Colorado River Compact.
Marinovich from the Wyoming State Engineer’s Office (April 30, 2009).

Letter to M.

3

Since the two applications were filed, the original proposal has changed
somewhat in that it had a Green River point of diversion (POD), and alternate Green
River POD, and two alternate Flaming Gorge Reservoir POD’s. The scoping notice
shows the proposed action as two diversions, one from the Green River below the
Seedskadee National Wildlife Refuge (NWR) and a second diversion from the Flaming
Gorge Reservoir (neither would be an alternate as both could be pumping at the same
time). The two POD’s would split the 400 CFS. The State Engineer’s Office anticipates
many changes between the original filing and final design in the next 3 to 5 years. Id.
While MCRG has expressed a preference for a diversion directly from the Green
River immediately above the Flaming Gorge Reservoir, he has also requested a water

2

The 1922 Colorado River Compact allocates an average of 7.5 million acre-feet per

year to the four upper basin states, Colorado, New Mexico, Utah and Wyoming. Wyoming is
allowed 1.05 million acre-feet per year, or less than one-third of Colorado allotment (3.9
million). Colorado River Compact, Article II (1922), Upper Colorado River Basin Compact,
Article III (1948). The Upper Colorado River Basin Compact specifically allows water to be
diverted in one state and used in another. Id. at Article IX(a).
3

The second application was Filed by D. Moore, President of the Pioneer Canal – Lake

Hattie Irrigation District (PCLHID). The water diverted under this appropriation will be diverted
to Lake Hattie Reservoir and beneficially used by the PCLHID for Irrigation, Power, Industrial,
Municipal, Domestic, Fish Propagation and Flood Control within the District. T.F. No. 34 2/161.
3

supply contract from the Bureau of Reclamation to take about 165,000 acre feet of
water out of the reservoir. North Forty News (Dec.2008),
http://www.northfortynews.com/Archive/A20081201_WaterPipelineEIS.htm.
All of the alternatives set out in the notice of intent assume one or two PODs in
Wyoming that would transport the balance of Colorado’s share of water under the
Colorado River Compact. No alternative considers points of diversion in Colorado or in
Utah, nor does any alternative consider a smaller diversion that would have fewer
adverse impacts on the resources and values along the Green River System.
C.

Rights-of-Way and Storage Reservoirs

The RWSP includes about 560 miles of high capacity buried pipeline that would
cross the Wyoming Checkerboard, which consists of alternating sections of privatelyowned and federally owned land. The Rock Springs Grazing Association (RSGA) and
Anadarko own most of the non-federal sections within the project area.

BLM

administers the federal lands for most, if not all of the proposed rights-of-way route
through Wyoming.

The pipeline right-of-way segments in Colorado cross primarily

private land.
The project proposes additional storage for the Lake Hattie Reservoir in
Wyoming, and three new storage reservoirs: a West End Reservoir in Sweetwater
County, Wyoming and the Cactus Hill and T-Cross Reservoirs to be built in Colorado.
Local land use ordinances and zoning will govern construction of the pipeline and
the reservoirs. Sweetwater County requires a conditional use permit and an easement
or lease from the landowner. Approval is not guaranteed unless the proposal meets the
public interest. For instance, Larimer County, Colorado is reconsidering its support for
the Cactus Hill Reservoir, which is an alternative to the proposed Glade Reservoir for
the Northern Integrated Supply Project (NISP). [**]

4

II.

SCOPING ISSUES
1.

Whether the MCRG RWSP is technically and financially feasible;

2.

Whether there is water reliably available in the Green River System
without adversely affecting the rights of senior water appropriators,
other regulatory requirements, and compact agreements;

3.

Whether the MCRG RWSP can show no jeopardy for the species of
fish listed as endangered under the Threatened and Endangered
Species Act (ESA), including meeting any reasonable and prudent
alternatives;

4.

Whether the diversions will adversely affect fish populations and
fisheries habitat;

5.

Whether the proposed diversions will degrade water quality
throughout the Green River System, including increased water
temperatures, increased levels of sediment, lower elevations of
water, slower and warmer water;

6.

Whether

the

proposed

diversions

will

facilitate

increased

populations of invasive fish, such as the burbot, to the detriment of
native cold-water fish, such as bass, rainbow, lake and brown trout;
7.

Define scope and nature of impacts on municipal water supplies
throughout the Green River System;

8.

Define the scope and nature of the diversions’ impacts on
recreation values in the Green River System and Flaming Gorge
Reservoir, including lower elevations of water, less whitewater for
rafting, changes in fish populations, higher levels of sediment and
loss of marina facilities and related boating;

III.

LEGAL AND FACTUAL BASIS FOR SCOPING ISSUES
A.

Proposed Water Development Is Speculative and Infeasible

At one of the public meetings, the COE stated that it would address the impacts
on water rights once the Wyoming State Engineer approved the MCRG applications for
5

water.

This approach is erroneous for several reasons, including the size of the

diversions and the likely impacts that the diversion will have throughout the river system
that bear directly on the legal criteria that govern the Section 404 process.
Under COE §404 permitting regulations: “When private enterprise makes
application for a permit, it will generally be assumed that appropriate economic
evaluations have been completed, the proposal is economically viable, and is needed in
the market place.” 33 C.F.R. §320.4(q). The enormous cost of the proposed RWSP and
the missing elements like ownership of the water and end-user sales contracts means
that COE may not “assume” its economic viability. Instead the COE must make an
independent finding of economic feasibility or require the project proponent to show that
it has the water, financing and sales necessary to prove up the water rights.
The public interest demands an independent financial review. 33 C.F.R. §320.4
(public interest pivotal consideration in evaluating whether to issue §404 permit). It is
very unusual for a private investor, as opposed to public agencies, to undertake such a
large water project. The project requires a huge capital investment and Million has not
demonstrated that he has even a small percent of the required capital investment or
even committed purchasers of the water. Equally important is the lack of information
regarding the purchasers of the diverted water and the recent denials by the project’s
supporters e.g. Parker Water and Sanitation District, that they are not committed to
buying the MCRG project. Without an evaluation of project financing and viability, it
appears that this is a ‘if we build it, they will come’ project. Wyoming and Colorado law
prohibit diversion of water for idle or speculative purposes. White v. Board of Land
Com’rs, 595 P.2d 76, 83 (Wyo. 1979).
1.

MCRG Water Application Does Not Meet Wyoming Water Law
Criteria

The owners of water rights are entitled to divert or impound the water for
beneficial uses, to change the point of diversion and the uses, and to enlarge upon
those rights if not detrimental to junior water rights and within the full amount
appropriated. Van Tassle Real Estate & Livestock Co. v. City of Cheyenne, 54 P.2d
906, 910, 913-14 (Wyo. 1936).

A water right is perfected when the owner makes
6

beneficial use, which includes a point of diversion and the location where the beneficial
use will occur. Snake River Land Co. v. State Bd. of Control, 560 P.2d 733, 738 (Wyo.
1977). Upon petition, the water right also includes the right to change both the use and
the points of diversion, and the right to cross the land of another. Wy. St. §41-3-104;
Sterritt v. Young, 82 P. 946, 947-48 (Wyo. 1905); Frank v. Hicks, 35 P. 475, 484 (Wyo.
1894).
Wyoming law encourages the development of water resources by allowing
prospective appropriators to initiate appropriation and then complete financing,
engineering, and construction aspects of their projects with the understanding that, with
diligent pursuit and development, their rights will become absolute upon beneficial use
with a priority date of the initial action. In re General Adjudication of All Rights to Use
Water in Big Horn River System, 48 P.3d 1040, 1049 (Wyo, 2002). MCRG, however,
may not apply for water, or divert it, for idle or speculative purposes. Scherck v.
Nichols, 95 P.2d 74, 79 (Wyo. 1939) (emphasis added).
2.

Priority Date of MCRG Water Application Must Be Resolved
and Disclosed

There is considerable confusion as to whether MCRG is seeking water rights that
date back to the Compact, which would be senior to established water rights on the
Green River, or whether the priority date would be based on the water from the Flaming
Gorge in 1958. The applications with the Wyoming State Engineer’s Office indicate that
the earliest priority date is 2007 but also states that the priority date “will be relied upon
for the purposes of water rights administration, as and against all water rights making
beneficial use of water allocated and apportioned to the State of Colorado.” T.F. No. 34
2/161. If the MCRG water rights are entirely junior, then the EIS must document the
actual availability and reliability of the flows in assessing the feasibility of the project.
The County assumes, therefore, that the proposed diversion can only be
approved if MCRG can show no adverse impacts to existing water rights throughout the
Green and Colorado River System.
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The County agrees with the comments of the Yampa-White River Basin
Roundtable that the COE must also determine whether the MCRG requires for 165,000
acre feet out of the Flaming Gorge would carry a priority date of 1958. Alternatively,
Colorado water users have heard that MCRG might exchange senior water rights from
the Blue Mesa Reservoir for the junior 2007 Wyoming water rights. The exchange
would give the MCRG RWSP water a senior priority date. Regardless the priority date
has a material effect on whether the water is available or must be significantly curtailed
in favor of senior water rights, reserved water rights, and ESA issues. An earlier priority
date would also disrupt water rights upstream of the diversion and throughout the Green
River Basin.
Due to the potential adverse impacts on existing water rights, this major issue
must be clarified immediately. The DEIS must also address the proposed RWSP’s
impacts on upstream and downstream water users. COE also needs to address the
implications of the Colorado River Water Delivery Agreement reached in 2003 on the
proposed RWSP. If MCRG cannot divert all, or some significant percent of the water
without harming downstream senior water rights, then the project itself is infeasible and
should be discontinued until there is a showing of feasibility.
3.

Availability of Water

The priority date of the Flaming Gorge Pipeline water diversion will affect the
availability of water. A junior date means that the Flaming Gorge water is subordinate
to most of the other water users in the system. A senior priority data means that the
MCRG RWSP diversion would bump the less senior water users up and down the
Green River system.
a.

Diversion from Flaming Gorge

MCRG has misrepresented that federal agencies have conducted a study that
concludes the Flaming Gorge Reservoir could support the proposed draw-down. To the
contrary, as provided for in the minutes of a Colorado RIP Water Acquisition Committee
meeting, there is significant concern as to whether the existing Green River flows are
sufficient:
8

Million Pipeline - targeting 250,000 af, 165,000 af from reservoir. The
Service will submit comments to COE. Randy said that to the extent that
the water comes to Colorado it will have to be part of Colorado’s
apportionment. The priority is in question, however, and marketing a
private water supply to the public will be a big issue. Tom Pitts said that if
any project comes along that imperils our ability to protect the fish, then it
will become an issue for the Recovery Program to address. Reclamation
analyzed the impacts on the power pool and fish flows of a 165,000 af
depletion, but the project is now proposed for 250,000 af (from Flaming
Gorge as well as from the Green River in Wyoming). Dan Luecke noted
that while you could still meet the fish flows at 165Kaf, the water is
diverted above the Green River, which is the only habitat the Service has
found sufficient to restore minimum viable populations (MVP’s) of
Colorado pikeminnow. If in the future, additional water is deemed
necessary to achieve those MVP levels and the water is not there, then
we will have subverted the Program’s ability to recover the fish.
Colorado RIP, Water Acquisition Committee Meeting Minutes (June 3, 2009).
The United States Bureau of Reclamation’s (BOR) 2005 Final EIS (FEIS) for the
Flaming Gorge Reservoir includes a river flow model developed to predict the flow rates
of the Green River based upon numerous criteria. For instance, flow data from July
2008 to June 2009 indicate that if the inflows are compared with the average outflow for
the time period given, there are only 290,750 acre feet of water above and beyond this
average outflow available for the RWSP.

When spring power plant releases are

included, there are only 205,461 acre feet remaining. Bureau of Reclamation, Upper
Colorado River Water Resources Group 24-Month Study Reports, available at
http://www.usbr.gov/uc/water/crsp/studies/index.html.
BOR and Utah water users concur that the endangered fish flows require
1,369,000 acre feet of water a year. Only 165,000 acre feet of water are available from
the Flaming Gorge Reservoir.
The MCRG diversion would remove all of the uncommitted water, leaving the
downstream users to rely on peak flows up to where the Yampa River joins the Green
River in the Dinosaur National Monument.

The diversions will require significant

changes in water releases from the Flaming Gorge Dam, reducing and flattening out
9

water flows. The reduced releases will also reduce power generated from the dam,
thus affecting communities in five western states. The power will likely be made up by
using higher carbon emitting sources of electrical power.
Current flows, therefore, are not clearly sufficient to meet the RWSP’s proposed
250,000 acre feet diversion and draw-down of water, unless the spring power plant and
other releases are curtailed. If the MCRG RWSP diversions will rely on peak flows, the
data must support the assumption that there is sufficient water in the system to
compensate for the diversion without adversely affecting perfected water rights and
other agreements throughout the system.

This is especially true considering the

beneficial uses the project must meet in eastern Wyoming and the Colorado Front
Range communities, 365 days-a-year.
b.

Diversion from Green River

The USGS gauge data below the Fontenelle Reservoir from 1906 to 2006 show
a wide variation from 360,000 acre feet/ month during peak flows to less than 23,000
acre feet per month in the fall or winter.

USGS 1906 to 2006.

The 400 CFS

appropriation application for the Green River filed by MCRG would be equal to 24,000
CFS/ month. 4

While theoretically there are sufficient flows, especially during peak

flows, these might not be reliable throughout the year.
especially during drought cycles needs to be done.

More specific modeling,

These flows are measured in

gauges and do not necessarily account for all of the existing water rights. For instance,
the Wyoming Game and Fish department (WGFD) reserves instream flows for fish
populations and habitat. Because the water remains in the stream, the gauges do not
reflect these instream flows that burden the river.
c.

Only Peak flows Left

Utah water users conclude that the MCRG RWSP would leave only peak flows in
the Green River System until the Yampa and White River junctions and this fact creates

4

The estimates assume that 1 cfs equals 59.502 acre feet per month.
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a significant potential conflict with Utah water users. There is an estimated 100,000
acre feet of water certificated by the Utah State Engineer between the Flaming Gorge
Dam and Duchesne River. The flows for the fish are met through storage water, not
peak flows and MCRG would divert 65,000 acre feet of storage water. The Utah users
include reserved water rights for the Uinta and Navajo Indian reservations, which total
185,000 acre feet. Other reserved water must remain in the Green River System for the
national parks and national wildlife refuges. [Browns Park and Ouray]. Utah recently
reserved instream flows for the endangered fish during low flow periods. 5
d.

Climate Change

There is a school of thought that believes drought will become more prevalent
due to climate change and that the Colorado River System cannot deliver the quantities
of water stated under the Compact or already perfected in the respective states that are
parties to the Compact. 2004 SWSI 7-94, 2007 SWSI 6-6. See also Warming Warning
on Colorado River Water (scientific studies predict 10 percent reduction in the Colorado
River’s average stream flow due to climate change), http://www.msnbc.msn.com/id/
32012701/ns/us_news-environment.
The DEIS must evaluate the project in light of addressing the role of climate
change. Ex. Order No. 13432 (May 7, 2007), 72 Fed. Reg. 27717. Several studies
conclude that there will be changes in water patterns that will result in higher
temperatures, less precipitation, and shorter winters. The effects will lead to significant
reductions in water flows throughout the river system.

These outcomes would

significantly affect the technical feasibility of the project, because such changes would
materially reduce water in the Green River system, especially the peak flows that are
crucial to meeting all of the demands along the river. It will also mean that MCRG
cannot divert 250,000 acre feet without significant and additional adverse environmental
impacts.

5

http://coyotegulch.wordpress.com/2009/07/25/green-river-new-release-regime-from-flaming-gorge-will-supplement-winter-flows-

for-endangered-fish/.
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4.

Bureau of Reclamation Contract Rules Increase Costs of Water

While the Wyoming water diversion application would take the entire 250,000
acre feet from the Green River, the scoping materials propose that 165,000 acre feet be
taken from the Flaming Gorge Reservoir under a contract with the BOR. This too is
highly speculative. A BOR contract will add significantly to the cost of the project,
because they are cost based. BOR Policy 05-01 p. 3. Any sales and delivery will be
interrupted or cancelled if necessary to protect the interests of the United States, such
as reserved water rights or to protect fisheries. Carson-Truckee Conservation Dist. v.
United States, 741 F.2d 757, 762 (9th Cir. 1984), cert. denied, ** U.S. ** (1985)
(affirming BOR decision not to sell water previously promised due to need to protect
listed ESA fish and respect reserved water rights of Paiute Tribe in Pyramid Lake). In
the case of the Flaming Gorge Reservoir, BOR must determine if the proposed sale will
adversely affect endangered fish or downstream reserved rights for the Uintah Tribe
Reservation, the several national parks, and the Brown’s Park National Wildlife Refuge,
Dinosaur National Monument, and Ouray National Wildlife Refuge. This is the same
analysis that must be addressed in this EIS and must be answered in the affirmative,
before a BOR contract can be considered.
The DEIS needs to explain the role of MCRG's requested water supply contract
from the BOR for about 165,000 acre feet of water. The Regional Director cannot
negotiate contracts exceeding 10,000 acre feet. Anything over 100,000 acre feet has to
be approved by the Assistant Secretary for Water and Science. Tel. Conversation with
M. Loring, Bureau of Reclamation, Salt Lake City, UT. COE, however, has offered no
details on the status and terms of the requested water supply contract and needs to do
so. This contract also requires this EIS to address the impacts on the BOR operations
and would require an amendment to the BOR 2005 Record of Decision for the Flaming
Gorge Reservoir.
5.

Lack of Firm Financing or Sales

The COE identifies the project’s purpose as meeting water shortages for the
communities of eastern Wyoming and Colorado but the project proponent has no
contractual commitments from end-users to purchase the water.

At this point, the

proposed RWSP is entirely speculative because (1) MCRG does not own the water; (2)
12

MCRG does not have an end-user buyer; and (3) there is no evidence that MCRG can
finance the $4 billion or even $6 billion project.
a.

No End-User Commitments

There is only a draft of an agreement to work together with the Parker Water and
Sanitation District (PWSD), the City of Castle Rock, Colorado and the South Metro
Water Supply Authority, and the City of Torrington, WY. 6 The Director of the PWSD
wrote a strong memo to his board accusing Million of misrepresenting the status of the
negotiations. The PWSD Director also stated that the Flaming Gorge pipeline project is
in the public domain and that MCRG has no proprietary rights to the Flaming Gorge
Pipeline. While representatives from Parker and Castle Rock have attended the public
meetings to support the proposed pipeline, these government agencies, at least for the
time being, are not prepared to pay MCRG for the project. Thus, there is no evidence
that MCRG can raise the necessary financing.
The Uintah County also understands that PWSD filed a protest to the MCRG
water application in Wyoming.

6

The south metropolitan communities have unique problems, because they rely almost

entirely on aquifer water. HEADWATERS Summer 2009 Water’s Top Cop by Allen Best p. 9, 10
Much has changed, affecting administration of water and hence the complexity of
the State Engineer’s job. Most pronounced has been population growth, with the
2.2 million residents of 1970 now dwarfed by today’s 5 million-plus Coloradans.
The most explosive growth has been in Douglas County, focusing attention on
the south metro region’s unsustainable reliance on diminishing aquifers. Front
Range urban growth has also accelerated ag-to-municipal conversions, posing
large questions about economic and social tipping points in farm-dependent
communities.
13

The unsigned draft agreement does not commit any of the listed agencies to fund
the project or purchase the water. By comparison, the Two Forks Dam, which would
have stored 1.1 million acre feet with a much shorter transport system, had committed
funding from more than 41 public entities. Alameda Water & San. Dist. v. Reilly, 930 F.
Supp. 486, 489 (D. Colo. 1996). The Two Forks project was based entirely on water
owned by the City & County of Denver. Id. Without the decreed water rights, evidence
of financial ability and purchasers of the water or the entire system, it is very unlikely
that MCRG can develop the water. Thus, the entire project is speculative and will not
qualify for an appropriation under Wyoming or Colorado law.
The construction costs alone are estimated to be about $4 to $6 billion dollars.
Thus, it is reasonable to assume that MCRG must be able to deliver virtually all of the
water to finance the project. Moreover, the cost of the water may not be competitive
with other planned water supply projects. See 2007 Statewide Water Supply Initiative
(SWSI) ch. 6.
c.

Endangered Fish Impact Contribution

There has been no discussion of how MCRG intends to even finance the one
time fee of $17.79 per average acre feet of depletion required under the Recovery
Action Plan (RIPRAP) for the Final Recovery Implementation Program for Endangered
Fish Species in the Upper Colorado River Basin, Sept. 29, 1987 (RIP). RIPRAP at
§1.4(a). 7

The RIP for the endangered fish was developed to address both

environmental and water development concerns. The program was intended to work
within existing water rights systems and establish and protect the habitat needs of the
fish. The RIPRAP depletion charge is intended to support fish rehabilitation efforts and

7

The Colorado Pike Minnow, Bonytail, Humpback Chub, and Razorback Sucker are the

endangered fish species in the Upper Colorado River Basin. Recently, the U.S. Fish and Wildlife
Service (FWS) published a 12-month petition finding that the lower Colorado River basin
distinct population segment of the roundtail chub is not discernible from the upper basin
population and therefore does not warrant protection under the Services’ Distinct Population
Segment Policy. 74 Fed. Reg. 32352 (July 7, 2009).
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offset the impact of development. MCRG is faced with an estimated one time charge of
$4,447,500.
d.

Energy Costs

Finally, COE must also address how the energy demands for the project will be
met. Pumping water more than 550 miles across the Continental Divide will require
significant energy resources, which is said to be from existing natural gas fields. The
scoping materials identify natural gas as the pump’s fuel, but at the Denver scoping
meeting, Million stated that he was also considering wind and solar energy to a lesser
extent.
http://www.examiner.com/x-395-Colorado-Water-Examiner~y2009m4d22-FlamingGorge-Pipeline-Denver-scoping-session.
Use of natural gas to pump the water or developing other energy sources also
have cumulative environmental effects both locally and globally (e.g., carbon
emissions), and these must be analyzed in the RWSP EIS.
B.

ESA Compliance: Section 7 Consultation
1.

Jeopardy Opinion Likely Without Significant Changes

COE may not issue a §404 permit if the proposed RWSP would jeopardize the
continued existence of species listed as endangered or threatened under the
Endangered Species Act of 1973 (ESA). 40 C.F.R. §230.10; 16 U.S.C. §1536(c);
Tennessee Valley Auth. v. Hill, 437 U.S. 153, 193 (1978). Because the Colorado pike
minnow, bonytail, humpback chub, and razorback sucker are listed as endangered,
COE must consult with FWS to “insure that any action authorized, funded, or carried out
by such agency. . . is not likely to jeopardize the continued existence of any endangered
species. . .” 16 U.S.C. §1536(a)(2). After consultation, FWS issues its written biological
opinion as to whether the action (including its direct, indirect, and cumulative effects) is
likely to jeopardize the continued existence of a listed species or destroy or adversely
modify designated critical habitat. If jeopardy or adverse modification is found, FWS is
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to suggest reasonable and prudent alternatives that can be taken by the agency or
applicant. 16 U.S.C. §1536(b)(3)(A). If the project proponent cannot or will not adopt
the alternatives, then the project cannot proceed.
Based on the foregoing discussion of water availability, the proposed MCRG
RWSP will likely jeopardize the existence of the endangered fish species in the Upper
Colorado River Basin, unless significant changes are made to the project. The COE
must conduct a detailed analysis of the project’s consistency with the RIP and request
USFWS to prepare a formal biological opinion pursuant to Section 7 of the ESA.
The scoping materials assume that any biological opinion will rely heavily on and
tier to the Flaming Gorge Biological Opinion. COE Public Scoping Welcome Packet at
25 (“Flaming Gorge study accounts for current and projected depletions and uses of
water from the Green River and its tributaries. . . The EIS/ROD concludes the Flaming
Gorge could operate to meet the flow and temperature recommendations for T&E fish
downstream of the Flaming Gorge Dam based on future depletions”).

Tiering is

inappropriate because the FEIS addressed current depletions and did not contemplate
or analyze the impacts of an additional 250,000 acre feet diversion. Supra at 8.
The opinion merely addressed the current operation of the dam and reservoir and even
the current dam operation was given a jeopardy opinion until the BOR committed to a
list of prudent and reasonable conservation measures. Reliance on the 2005 biological
opinion is entirely misplaced. Instead, under the terms of the RIP and RIPRAP, COE
must clarify that the COE will request USFWS Section 7 consultation for a formal
biological opinion addressing the direct, indirect, and cumulative impacts of the RWSP
EIS.
If the existing operation of the Flaming Gorge dam triggered a jeopardy opinion,
a water diversion that takes most, if not all, of the stored water will most certainly earn a
jeopardy opinion. Comments by the American Fisheries Association echo the County’s
concerns that the diversions will degrade water quality, destroy important fishery
habitat, increase water temperatures, and lead to increased loss of habitat of the
endangered fish. See Comments of the American Fisheries Association, July **, 2009.
This is a ‘take’ prohibited under the ESA. 50 C.F.R. §402.09 (prohibiting irreversible
commitment of resources; 402.17(g)(5); Babbitt v. Sweethome Chapter of Communities
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for a Greater Oregon, 515 U.S. 687, 696 (1995). Moreover, the size of the diversion
makes it even more difficult to identify mitigation and compensatory measures sufficient
for the USFWS to allow the project. The project itself seems destined to fail due to ESA
issues.

Tennessee Valley Auth. v. Hill, 437 U.S. at 193 (ESA mandate overrides

congressional appropriation and authorization of a dam that would destroy habitat).
Because the fish are listed as endangered, rather than threatened, the ESA does not
permit even incidental take in the form of fish kill or change in critical habitat. 16 U.S.C.
§1540.
2.

Project Does Not Conform to Recovery Plan Criteria

The RIP is a conservation agreement among the FWS, the Bureau of
Reclamation, water development interests, environmental organizations, and the States
of Colorado, Utah, and Wyoming. The RIP is based upon five elements 8 deemed
necessary for recovery and allows the Secretary to issue a biological opinion of no
jeopardy/adverse modification based upon considerations other than a project’s direct
and indirect impacts on the “survival and recovery” of the Green River’s endangered
fish.

RIP at §§4.1.5, 4.1.6, and 5.3.4.

Under Section 7, these other impacts are

considered to be “reasonable and prudent alternatives” to a jeopardy finding. 16 U.S.C.
§1536(b)(4). In order to put this plan in motion, the RIPRAP is revised on a yearly
basis. 9
So long as sufficient progress is being made toward endangered fish recovery,
the RIP and RIPRAP permit a favorable biological opinion on water depletion projects
having an annual depletion of up to 4,500 acre feet. Projects exceeding 4,500 acre feet
or that have direct or indirect effects in addition to water depletions will be evaluated in a
biological opinion to determine if they jeopardize the species’ continued existence on a

8

The recovery criteria include: (1) habitat management; (2) habitat development and

maintenance; (3) native fish stocking; (4) nonnative species and sportfishing; and (5) research,
data management, and monitoring. RIP at §1.3.
9

As previously explained, the primary alternative is a one time impact offset fee of

$17.79 per average acre feet of depletion annually.
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case by case basis. Upper Colorado River Endangered Fish Recovery Program: Final
2008-2009 Assessment of “Sufficient Progress” under the Upper Colorado River
Endangered Fish Recovery Program in the Upper Colorado River Basin, p.11.
Despite significant Recovery Program accomplishments, the FWS “is very
concerned about recent downward trends in endangered fish populations.”
Accordingly, FWS “strongly encourages all Recovery Program participants to remain
attentive to the impacts of drought conditions and nonnative fishes on recovery of the
endangered fishes, and continue to aggressively pursue management actions to
alleviate threats to the species, including providing and protecting necessary flow and
habitat conditions (including evaluation of flow recommendations), and reducing the
abundance of problematic nonnative fishes so these downward trends are reversed.” Id.
(emphasis added).
The sheer size of the proposed RSWP (more than 55 times the recognized no
jeopardy 4,500 acre foot threshold) coupled with these “downward trends” in
endangered fish populations due to, among other things, “habitat changes associated
with the recent drought,” raises considerable questions about whether such a large
depletion, like the RWSP, can be made and still provide sufficient flows for the
endangered fish to maintain “self-sustaining populations.” Id. at 2-3.

As proposed,

therefore, the RWSP does not conform to the RIP.
Additionally, another concern identified by FWS is the inability of Utah to secure
instream flows required under the RIPRAP. Id. at 7. Because these flows are required
for the RIPRAP to provide a “reasonable and prudent alternative,” it is clear that until
such flows can be secured, more acre feet will be required from other sources to
maintain sufficient levels for endangered fish recovery. Furthermore, the portions of the
Green River impacted by the RWSP are considered “foundations for the recovery of the
species,” Id.
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4.

Reliance on 2005 BOR FEIS for Flaming Gorge Misplaced

COE improperly tiers the RWSP EIS to the 2005 Flaming Gorge FEIS. COE
RWSP Project Fact Sheet at 2. The Biological Opinion for the Flaming Gorge EIS noted
that future federal actions unrelated to the operation of the dam were not considered.
Operation of the Flaming Gorge Dam: Final Biological Opinion, p.487 (2005). Like the
FEIS, the Biological Opinion only considered existing dam operations, not the diversion
of 250,000 acre feet of water.
While COE may incorporate portions of the FEIS by reference, 40 C.F.R.
§1502.21, the BOR FEIS did not address or consider depletions of the size and scope
of the proposed action. BOR FGNRA FEIS at 173, 236 table 4-31. COE, therefore,
may not rely on the Flaming Gorge FEIS, which is outside the scope of the proposed
project.

The COE must conduct its own independent analysis of projected

environmental impacts attributable to the RSWP. 40 C.F.R. §1508.28 (“Tiering is
appropriate when the sequence of statements or analyses is ... [f]rom a program, plan,
or policy environmental impact statement to ... a site-specific statement or analysis”); 33
CFR §230.15 (in order to successfully tier to a prior EIS, the earlier EIS “must present
sufficient information regarding overall impacts of the proposed action).
Under NEPA, COE must ensure the professional and scientific integrity and
accuracy of its environmental analyses. 40 C.F.R. §§1500.1, 1502.24.

Section 7

consultation, which is substantive rather than procedural, requires the use of “the best
scientific. . . data available.” 16 U.S.C. §1536(a)(2). The Data Quality Act also requires
COE to maximize the quality, objectivity, utility and integrity of the information it
disseminates. Pub. L. No. 106-554 (2000) (published at 44 U.S.C. §3516 note). See
also Wyoming Credible Data Act, Wyo. Stat. §35-11-302(b).
Since its release in 2005, numerous studies have been completed which
supplement and complement the scientific data included in the Flaming Gorge FEIS and
Biological Opinion. See e.g. “Study Plan For the Implementation and Evaluation Of
Flow and Temperature Recommendations for Endangered Fishes in the Green River
Downstream of Flaming Gorge Dam,”Green River Study Plan, Ad Hoc Committee
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(2007).

See

also

Colorado

RIP,

Annual

Sufficient

Progress

Memos,

www.coloradoriverrecovery.org/documents-publications/section-7consultation/sufficient-progress-letters.html.
As required by law, therefore, COE may not passively rely on state data from the
2005 Flaming Gorge FEIS and Biological Opinion, but it must incorporate and address
all current studies and recommendations in its RWSP EIS analysis.
Colorado and Utah regulators are also conducting a study to determine how
much water can be safely developed under the Compact without unreasonable risk. As
recommended by the Colorado Department of Natural Resources, any determination
that water is available for MCRG’s project must comport with the results of the pending
state study. E&E, Land Letter, Army Corps Begins Study of Wyo-Colo. Pipeline (April16,
2009).
C.

Environmental Protection Agency (EPA) Oversight Under §404

While COE is the §404 permitting agency, the Clean Water Act authorizes EPA
to restrict, prohibit, deny, or withdraw the use of an area as a disposal site for dredged
or fill material if the discharge will have unacceptable adverse effects on (1) municipal
water supplies, (2) shellfish beds and fishery areas, (3) wildlife or (4) recreational areas.
33 U.S.C. §1344(c). 10 EPA used its “veto authority” in 1990 over the proposed Two
Forks water impoundment project in Colorado and recently expressed strong
reservations regarding the much smaller proposed Northern Integrated Supply Project
in northern Colorado. EPA Comments, Northern Integrated Supply Project (September
22, 2008).

As lead agency, COE needs to fully and objectively disclose all

environmental effects and impacts, as required by the National Environmental Policy
Act (NEPA), whether direct, indirect or cumulative. 40 C.F.R. §§1508.8, 1508.25. 11

10

COE’s Notice of Intent and related materials fail to identify whether water depletions

may adversely affect downstream fishery habitat.
11

COE has stated that the EIS will consider and analyze impacts attributable to all

project components, including the pipeline right-of-way. The Notice of Intent, however, suggests
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The NOI narrowly defines the scope of the project by the respective PODs, the
reservoir sites, and the pipeline right-of-way. NEPA defines scope of an EIS to include
the direct, indirect, and cumulative effects, as well as connected, similar and cumulative
actions. 40 C.F.R. §§1508.25; 1508.27. The proposed diversion directly affects flows
in the Green River System and thus the geographic area must include the Upper and
Lower Green River Basins. The EIS must also consider other water supply projects that
may affect flows in the river system.
1.

Additional Impacts on Fisheries and Fishery Habitat

Because the issue of instream flows to protect fish and their habitat is extremely
important, COE must coordinate and consult with the Upper Colorado River RIP Water
Acquisition Committee to ensure against the risk that instream flows and inflows as
needed for recovery are depleted. K. Hopfl, Case Study of the Endangered Fish
Recovery Program of the Upper Colorado River, Conflict Research Consortium (Feb.
1994). The COE is, in fact, required by law to include the independent Colorado RIP as
a cooperating agency in the development of the EIS and it has not yet done so. 40
C.F.R. §1501.6; 33 CFR §§230.16 & 230.25 (jurisdiction by law). The same is true with
respect to the FWS, the Colorado Division of Wildlife, the Wyoming Game and Fish
Department and the Colorado and Utah local governments. Id.
The DEIS must address impacts to sensitive and candidate species. Colorado
species include but may not be limited to: Black Footed Ferret, Boreal Toad, Western
Burrowing Owl, Kit Fox, Least Tern, Northern Leopard Frog, Northern Cricket Frog,
Great Plains Narrowmouth Toad, Piping Plover, Plains Leopard Frog, Black Tailed
Prairie Dog, Preble’s Meadow Jumping Mouse, Northern River Otter, Plains Sharp
Tailed Grouse, Whooping Crane, and the Wolverine. In addition to the above species,
the proposed rights-of-way may affect the following Wyoming species: the Sage
Grouse, pygmy rabbit, and the Wyoming Pocket Gopher.

A number of listed or

that COE’s analysis will be limited to the §404 permit, and this issue needs to be promptly
clarified.
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sensitive plants can also be found in the proposed rights-of-way, including Blow-out
Penstemon, cushion plant communities.
The DEIS must model the possible changes in flows and the impacts for each
alternative, particularly the no action alternative, to compare changes in water
temperature, impacts on fish populations, risks and amount of increased sediment,
algae and invasive plant or fish populations. The proposed diversion will materially
change fisheries and habitat along the Green River and reservoir and downstream.
Less water flowing in the Green River from either the POD below the Seedskadee NWR
or below the reservoir will result in higher water temperatures, lower elevations of water,
thus adversely affecting cold water fish populations and their habitat. In both the river
and the Flaming Gorge, warmer weather will favor more invasive fish populations such
as the burbot to the detriment of bass lake and brown trout. There will be habitat
changes due to lower water lines and less water flowing. There will likely be higher
levels of sediment, increased algae during low flow periods, and loss of benefits from
channel scouring.
2.

Impacts to Wildlife

The draw down may also affect wildlife populations due to the scarcity of water in
the region, other than the Green River. Changes in stream and lake banks will affect
vegetation and water availability. Utah and Wyoming’s big game populations are world
famous and adverse impacts would greatly affect this internationally famous resource.
In addition, the project would inundate an unknown number of acres for the three
reservoirs. This would remove the important wildlife habitat, with potentially significant
impacts, especially the sage grouse in Wyoming.
3.

Impacts on Water Quality

Per COE regulations:
Applications for permits for activities which may adversely affect the
quality of waters of the United States will be evaluated for compliance with
applicable effluent limitations and water quality standards, during the
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construction and subsequent operation of the proposed activity. The
evaluation should include the consideration of both point and non-point
sources of pollution. It should be noted, however, that the Clean Water Act
assigns responsibility for control of non-point sources of pollution to the
states. Certification of compliance with applicable effluent limitations and
water quality standards required under provisions of section 401 of the
Clean Water Act will be considered conclusive with respect to water
quality considerations unless the Regional Administrator, Environmental
Protection Agency (EPA), advises of other water quality aspects to be
taken into consideration. 33 C.F.R. §320.4(d).
As part of its water quality assessment, there are several potential RWSP
impacts to which the DEIS must pay particular attention: (a) changes in water
temperature, (b) changes in sedimentation, (c) compliance with salinity standards, (d)
impairment under TMDL standards for Utah and Wyoming where water is diverted at
Seedskadee Wildlife Refuge, (e) growth of algae and other bacteria, and (f) impacts on
fish and wildlife habitat due to less and warmer water.
COE must also consider the fact that several impaired tributaries in the Green
River Basin are present above the Flaming Gorge Reservoir but below the first POD:

Name

Class

Uses

Cause

of

Impairment
Bitter Creek

2C

Recreation, Aquatic Fecal
Life,

Coliform

Non-Game (Unknown Source),

Fish

Chloride

(Natural

Sources, Unknown)
Killpecker Creek

3B

Recreation

Fecal

Coliform

(Unknown source)
Blacks Fork

2AB

Recreation

E.Coli

(Unknown

Source)
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Willow Creek

2AB

Aquatic Life, Cold

Habitat

Water Fish
Smith’s Fork

2AB

Recreation, Aquatic Fecal
Life,

Ham’s Fork

2AB

Cold

Coliform

Water (Unknown Source),

Fish

Habitat

Aquatic Life, Cold

pH

Water Fish

WWTF)

(Municipal

The Utah Department of Department of Environmental Quality (Utah DEQ)
documents a number of impaired segments of the Green River as well as its tributaries.
Utah 2006 Integrated Report Volume I - 305(b) Assessment. Reduced water flows will
mean higher levels of dissolved solids in the water, thus increasing likelihood that these
segments and others will also meet the impaired criteria. Native soils and lack of rainfall
make the Utah area at risk for impairment. Reducing water in the Green River only
exacerbates already difficult conditions.
4.

Impacts to Recreation and Local Economies
a.

Recreation Values

Reduced flows, especially if only peak flows are left in the Green River, will
significantly and adversely affect the recreation uses at the Flaming Gorge NRA and
downstream. The Flaming Gorge NRA is a Category 1 recreation resource. Congress
established the Flaming Gorge NRA's unique statutory purposes: 1) public outdoor
recreation benefits; (2) conservation of scenic, scientific, historic, and other values
contributing to public enjoyment; and (3) such management, utilization, and disposal of
natural resources as in his judgment will promote or are compatible with, and do not
significantly impair the purposes for which the recreation area is established. 16 U.S.C.
§460v-1,. Pub. L. 90-540, Sec. 2, Oct. 1, 1968, 82 Stat. 904. Thus the impacts of the
diversion on the Flaming Gorge recreation uses must be a major focus of the DEIS.
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There are an estimated 15 marinas along the Gorge shoreline. Hundreds of
thousands of visitors use the Flaming Gorge for boating fishing, camping, and hunting
each year. The removal of 250,000 acre feet from the reservoir involves all of the
remaining and uncommitted water storage. It will change the water line, thus forcing the
marinas to move their locations and rebuild, as well as materially detracting from the
current recreation and scenery. Land that as been underwater for more than 40 years
will now be exposed, without vegetation. The lower levels of water will increase water
temperatures and turbidity, also detracting from the recreation experience.
The Green River is equally important for the Brown’s Park National Wildlife
Refuge. It is equally important to the Brown’s Park National Wildlife Refuge and the
Ouray Wildlife Refuge. The refuge was originally established as habitat for migratory
birds that rely on the wetlands in the Green River. Public Land Order No. 4973 (Dec.
11, 1970). The additional statutory purposes include “to provide sanctuary for migratory
birds, to provide for suitable fish and wildlife dependent recreation, protection of natural
resources.” Brown’s Park NWR Comprehensive Plan (Sept. 1999) p. 7. The wetland
areas along the Green River are critical for waterfowl and the related riparian habitat are
critical for song birds. Id.
Whitewater recreation, fishing, and guides and outfitters for anglers all provide
millions of dollars in revenue and direct economic impacts throughout the Green River
Basin. Reduced flows threaten all of these activities and the people who depend on
them.
Whitewater rafting is a popular recreation pursuit throughout the Green River
System. The City of Green River recently established a whitewater rafting center. Less
water flows mean less water in the system, thereby reducing whitewater stretches and
detracting from the recreation values. Loss of the water will materially affect the tourism
industry throughout this reach of the Green River.
b.

Historic, Cultural and Scenic Values

State, regional, or local land use classifications recognize the historic, cultural,
scenic, and recreational values found in the Green River and the related land uses.
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COE and EPA action on §404 permit applications should, insofar as possible, be
consistent with, and avoid significant adverse effects on the values or purposes for
which those classifications, controls, or policies were established. 33 C.F.R. §320.4(e).
Moreover, the rights-of-way necessary for the diversion require approval from federal
land managers and such approval should be coordinated with local governments and be
consistent with the local land use plans, programs, and policies. See 43 U.S.C.
§1712(c)(9).
The EIS, therefore, must analyze and consider the consistency of the proposed
RSWP with the local plans, programs and policies of local governments. In doing so, as
provided by regulation, COE may reject MCRG’s §404 permit application on that basis
alone.
The Counties’ general and land use plans emphatically do not support actions,
such as the proposed RWSP, which restrict the development and utilization of local
water rights, which divert water out of State boundaries and which adversely impact
water quality and instream flows. See e.g., Uinta County Comprehensive Plan, p.17
(2003) (county supports actions that “utilize/develop the County’s water supplies and
energy resources”); Lincoln County Comprehensive Plan, p.8 (2005) (promotes
“adequate water quality and quantities”); Sweetwater County Conservation District and
Resource Use Plan and Policy, p.31-34 (2005) (strongly supports the protection of
water rights, high water quality, adequate water flows and expressly encourages the
“use of upstream storage structures and water retention to enhance available water for
appropriation and beneficial use. . .”). 12
Under NEPA, COE must consider the human environment, which includes the
natural and physical environment and the relationship of people with that environment.

12

These policies of the Wyoming local governments further the purposes of the

Wyoming Constitution, “Water being essential to industrial prosperity, of limited amount, and
easy of diversion from its natural channels, its control must be in the state, which, in providing
for its use, shall equally guard all the various interests involved”). Art. 1, §31.
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Comment [DA1]: Need to check your plans

40 C.F.R. §1508.14.

In specifically addressing the potential adverse effects on

recreational, aesthetic, economic values, considerations of property ownership, and the
needs and welfare of the people, COE may deny a §404 permit accordingly. 33 C.F.R.
§320.4.
The region’s ground water resources are also highly variable in terms of quantity
and quality, and the future growth of Green River Basin communities will depend on the
retention of existing Green River water rights and increasingly the ability to expand and
augment those rights. If water is diverted from the Green River to another basin, such
as the Front Range of Colorado, there will be less water available to support future
growth and development and to expand the Green River Basin’s agricultural, industrial
and recreational resources to meet increasing population demands.
5.

Impacts to Municipal Water Supplies

The Wyoming counties manage municipal water agencies, which depend on
current flows and water rights, to provide water to county citizens.

Wyoming

conservation districts conduct research, facilitate, and fund water projects in each
county for agriculture. Their functions also depend on current water flows and amounts.
Eight communities depend on surface water from the Green River Basin for their water
supply, including the Green River/Rock Springs/ Sweetwater County Joint Powers
Board. Green River Basin Plan II Basin Water Use Profile - Municipal (May 28, 2009).
The water intakes for the Green River / Rock Springs system are between the two
planned PODs and thus would be directly affected in terms of water quality and quantity
by the planned diversion.
Below the dam, the Green River supplies water to a number of Utah
communities, including Dutch John, Vernal, Price, and Green River City. While the
MCRG water right would be conditioned on not adversely affecting these senior water
rights, the diversion is likely to adversely affect water quality. Less water in the river will
result in higher temperatures, higher dissolved solids per milliliter, and greater risk of
algae blooms and concentration of pollutants.

Because the issue of impacts on
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municipal water supplies is a statutory issue, the DEIS must identify all of the
communities and assess the possible harm to these municipal water supplies.
1.

There are also impacts on numerous communities, because
electrical power generated from the Flaming Gorge Dam provides
power to communities in Wyoming, Utah, Colorado, and as far
away as Nebraska and New Mexico through the Western Area
Power Administration. Less water running through the dam will
mean less power and the DEIS needs to address the impacts on
the electrical transmission grid. The BOR currently varies the flows
from the dam to facilitated fish habitat maintenance. Lower flows
will mean less power from the power plant.

6.

Impacts on Proposed Wild & Scenic Rivers

Several segments of the Green River below the proposed PODs have been
nominated as wild, scenic or recreation river classifications under the Wild & Scenic
Rivers Act. 16 U.S.C. §1274(d). The reduction is flows will materially affect the
classifications, or alternatively, the diversions will be constrained by land management
commitments to protect these river segments.
D.

Substantive Obligation to Avoid or Mitigate
1.

Reasonable and Practical Alternatives

COE may not issue a §404 permit if there is a practicable alternative to the
proposed discharge which would have less adverse impact on the aquatic ecosystem,
so long as the alternative does not have other significant adverse environmental
consequences. 40 C.F.R. §§230.10; 230.12. In this context, COE must consider a
conservation alternative that would avoid the impacts from the proposed diversion.
The Statewide Water Supply Initiative (SWSI) technical team report identified
several feasible alternatives for additional Front Range municipal water supply with less
environmental impacts to meet the projected water supply gaps through 2030. These
include (1) agricultural transfers from the Arkansas and South Platte River Basins; (2)
the Blue Mesa Multipurpose Project; (3) the Colorado River Return Project; (4) the
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Green Mountain/Blue River Pumpback; and (5) the Yampa Pumpback. 2007 SWSI
Report at 5-20, 5-24, 5-31, 5-34, 5-40. Interior Secretary Salazar has also promoted a
Front Range water supply alternative in which the City of Denver would allow water to
be borrowed from its reservoirs (mainly Cheesman and Dillon reservoirs) during the
winter and the fast growing Arapahoe and Douglas Counties could pay it back in the
spring during runoff. www.uswaternews.com/archives/arcpolicy/4lawmscra2.html.
These alternatives are particularly significant because they are in-basin solutions
to the gaps between supply and demand and do not require trans basin diversions,
which are fraught with adverse environmental consequences, such as those discussed
in these comments. The COE must consider at least one alternative in the EIS that
compares and analyzes these alternative sources of water with the Flaming Gorge
Pipeline. If COE decides that one such alternative has less adverse impact on the
aquatic ecosystem, it must choose it over the proposed RWSP. If the COE declines to
do so, the EPA will. 33 U.S.C. §**(b).
For one thing, the required no action alternative would avoid the impacts. In
addition, there are a number of water supply projects, planned or being considered that
also meet the stated purpose and need of increasing municipal water supply for the
Colorado Front Range.
2.

Avoidance and Compensatory Mitigation Obligations

Section 404 also requires documentation of efforts to avoid adverse impacts,
particularly on water quality, fisheries, wetlands, and recreation values.

40 C.F.R.

§230.**. The alternatives listed in the scoping materials do not meet this requirement.
Instead, all of the alternatives identified in the notice of scoping are similar, if not
identical, adverse impacts on water quality, degradation of important fishery habitat, a
take under the ESA with respect to critical habitat for the endangered fish, and loss of
important recreation values in the Flaming Gorge Reservoir and the Green River
System.
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Thus, the DEIS must consider alternatives that incorporate other water projects
that would meet the same purpose and need. Currently, the only alternative that meets
the mandatory avoid adverse impacts is the no action alternative.
Compensatory mitigation is only allowed if it is not possible to avoid the adverse
environmental impacts of the project.

In this case, compensatory mitigation must

address all of the identified adverse impacts, including and not limited to, additional
water flows, programs to reduce invasive fish and plant species, and monitoring
program to ensure that the diversion is fully compensated.
Many people, for example, believe that eventual augmentation of the Colorado
River is a necessity. Importation of water from other river basins, desalting of seawater
or brackish ground water, weather modifications to increase precipitation, vegetation
management to increase runoff, are potential alternatives for augmenting the Upper
Colorado River Basin’s water supply.
The proposed alternatives must also be changed to mitigate the impacts.
Compensatory mitigation measures might include reducing the size of the diversion,
building water storage equal to the water diversion to maintain water flows in the
system. While additional storage would capture peak flows to maintain or increase
downstream flows, thus address the endangered fish, and other fishery issues, such
storage reservoirs would create a host of additional adverse environmental impacts,
such as loss or destruction of important wildlife and fish habitat. It will also lead to the
loss of a certain amount of water to evaporation and also alter peak flows, to the
detriment of downstream users that rely on such peak flows.
Alternatively, MCRG could construct a water processing facility to treat water
produced from coalbed gas and gas fields to augment the Green River flows. Currently
there is some treatment of produced water to be reused for reclamation but this would
be a much larger facility to replace the diverted water.
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E.

Deference to Local Regulatory Authority Over Project Components
and Cooperating Agency Status
1.

Rights-of-way Partly Controlled by Private Land Owners and
Local Government Zoning

Because the pipeline will run through lands over which federal, state and local
governments exercise land use jurisdiction, COE must coordinate, cooperate and
consult with them during the development of the EIS in order to determine the likelihood
that MCRG will obtain the necessary zoning rights-of-way authorizations.

COE

regulations condition MCRG’s Sec. 404 permit approval on requisite local regulatory
authorizations.

For this reason, the requested cooperating agency status must be

granted to Uintah County:
[W]here the required Federal, state and/or local authorization and/or
certification has been denied for activities which also require a Department
of the Army permit before final action has been taken on the Army permit
application, the district engineer will, after considering the likelihood of
subsequent approval of the other authorization and/or certification and the
time and effort remaining to complete processing the Army permit
application, either immediately deny the Army permit without prejudice or
continue processing the application to a conclusion. If the district engineer
continues processing the application, he will conclude by either denying
the permit as contrary to the public interest, or denying it without prejudice
indicating that except for the other Federal, state or local denial the Army
permit could, under appropriate conditions, be issued 33
C.F.R.§320.4(j)(1).
The proposed RWSP project is not exclusively a federal regulatory matter. Each
affected County will need to hold public hearings and either authorize or deny MCRG
the requisite development permits for the pipeline, pumping stations and/or associated
infrastructure. Sweetwater County, for example, prohibits the construction of structures
such as pipelines without a Zoning Permit. Sweetwater County Zoning Resolution,
§4(B) (2003) (“structure” defined as anything “constructed or erected the use of which
requires a more or less permanent location on the ground”).
MCRG lacks control over the right-of-way to build the pipeline. Almost half of the
pipeline segments in the Proposed Action, Alternative A, cross the Wyoming
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Checkerboard. The surface is owned by the RSGA or Anadarko. As of this month,
MCRG had not contacted these entities about a right-of-way agreement. BLM authority
to condemn or force a right-of-way across the private land does not apply to this type of
project. Thus, MCRG must secure rights-of-way or easements from all of the affected
private landowners, including RSGA.
2.

Colorado Rights-of-way Segments and Proposed Reservoirs

With respect to the rights-of-way segments that run through Colorado, the COE
defers to individual local land use authorizations and addresses local interest issues.
Colorado law encourages local governments to designate certain activities as matters of
state interest, such as water projects.

C.R.S. §§24-65.1-101 to -502.

If a local

government makes such a designation under the Areas and Activities of State Interest
Act (AASIA), it may then promulgate regulations that control development of land
resources within the designated activity.
Known as “1041 powers” (named of the House Bill number), the AASIA gives
local governments the authority to create land use policies tailored to the unique
character and interests of their communities. Development may only proceed if it is
consistent with the environmental and development goals of the local communities as
outlined in their 1041 regulation. C.R.S. §24-65.1-501.
In 1988, under the AASIA, the Eagle County Board of County Commissioners
denied a construction permit to Aurora and Colorado Springs for their Homestake II
Project, which was designed to divert water in the Holy Cross Wilderness Area. The
U.S. Forest Service had approved the project, but local concerns about environmental
impacts convinced the Commissioners to assert their 1041 powers to deny the cities the
local permit they needed. M. Woods, Holy Cross Wilderness Area and Homestake II:
Case History, Conflict Analysis, and Intractability, Conflict Research Consortium
(February 1994).
The MCRG competes directly with the Yampa River Pumpback, which is
currently supported by Moffat County and other local government agencies in western
Colorado. Under 1041, the DEIS needs to address the local interests in the Yampa
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Pumpback versus the loss of water in the Green River system that adversely affects
these communities.
COE, therefore, must also confirm 1041 compliance with any regulations
promulgated under the AASIA. 33 C.F.R. §320.4(j)(2) (the primary responsibility for
determining zoning and land use matters rests with state, local and tribal governments.
The district engineer will normally accept decisions by such governments on those
matters unless there are significant issues of overriding national importance).
Based on the Notice of Intent which only invited federal entities as cooperating
agencies and MCRG’s actions thus far, neither COE nor MCRG appears to recognize
the significant role local governments must be afforded during the Section 404
permitting process. The County again respectfully urges COE to start providing the
opportunity for meaningful involvement required by law. Wyoming v. U.S. Dept. of
Agriculture, 570 F. Supp.2d 1309, 1334-1335 (D. Wyo. 2008) (setting aside EIS when
the agency failed to properly act on cooperating agency request); Intl. Snowmobilers
Assn. v. Norton, 340 F. Supp.2d 1249, 1262 (D. Wyo. 2004) (setting EIS for failing to
involve the cooperators in the development of alternatives).

CONCLUSIONS AND RECOMMENDATIONS
●

Suspend work on the DEIS until there is evidence that the project is technically
and economically viable;

●

Ensure that the DEIS includes the following studies:
•

Water flow analyses throughout the Green River system;

•

Impacts on water quality throughout the system, including water
temperature, changes in water elevation, sedimentation, total maximum
daily loads, and impacts on impaired or at risk streams;

•

Impacts on fisheries habitats and vegetation;

•

Impacts on recreation values, including boating and marinas in the
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Flaming Gorge reservoir, white water recreation downstream of the Gorge,
as well as other recreation found in national wildlife refuges and national
parks;
•

Impacts on Brown’ Park and Ouray refuges that was reserved for
migratory birds and wetlands habitat;

•

Explore alternatives that avoid the adverse impacts, particularly not building the
pipeline and instead allowing Colorado to pursue several smaller supply projects
currently under consideration;

•

Each state under the Colorado River Compact has a right to develop its water.
Nothing in the comments changes the Coalition’s commitment and support for
the Law of the River. The objections raised in these comments focus on the
unique challenges faced by large trans-basin diversions. Each state under the
Colorado River Compact has a right to develop its water.

Nothing in the

comments changes the Coalition’s commitment and support for the Law of the
River. The objections raised in these comments focus on the unique challenges
faced by large trans-basin diversions.
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Uintah County hereby submits to the U.S. Army Corps of Engineers (COE) the
following scoping comments on Million Conservation Resource Group’s (MCRG)
proposed Regional Watershed Supply Project (RWSP), Corps ID No. NWA-2007-1337DEN.
The County reserves the right to supplement these scoping comments upon
receipt of the documents requested under the Freedom of Information Act (FOIA) from
the COE. The information provided in the scoping materials is incomplete and vague,
especially with respect to the future rights-of-way applications to be filed with the
Bureau of Land Management (BLM) and the proposed storage reservoirs. As a result, it
is not possible to comment with greater specificity regarding likely adverse
environmental impacts, impacts on recreation and the local economy, and the issues of
feasibility until more information is received. The County also recommends reopening
scoping if the project changes materially, including a new project proponent.
I.

SUMMARY OF THE PROJECT
A.

Project Specifications

The MCRG RWSP will divert 250,000 acre feet from the Green River Basin, thus
affecting water, fish and wildlife habitat, and municipal systems throughout the reach of
the Green River.

MCRG proposes a massive, and self-described privately funded

project for a $4 billion, 400-mile trans-basin pipeline to carry up to 250,000 acre feet
(AF) of water a year from Wyoming’s Green River to Colorado’s Front Range. 74 Fed.
Reg. 11920 (March 20, 2009). COE describes the proposed RWSP as meeting
“projected shortages in water supplies for agriculture, municipalities, and industrial use
on a perpetual basis through 2030 and beyond in the . . . Platte River in Wyoming; and
South Platte River and Arkansas River in the Front Range of Colorado.” COE Public
Scoping Welcome Packet for the RWSP.

1

COE further specifies the project’s scope as:
Two water withdrawal facilities, one on the east side of Flaming Gorge
Reservoir in Wyoming and the other on the east bank of the Green River
in Wyoming approximately 200 feet downstream of the Seedskadee
National Wildlife Refuge; one water treatment storage reservoir located
near the Green River Intake System; water pipeline system (approximately
560 miles in length and a diameter of 72 to 120 inches) from the two
withdrawal points to southeastern Wyoming and the Front Range of
Colorado (Wyoming-Colorado State Line to Pueblo); one regulating
reservoir located along the western end of the pipeline system;
approximately sixteen natural gas powered pump stations located along
the pipeline route; temporary (construction phase) and permanent
(operation and maintenance phase) access roads; three water
storage/flow-regulation reservoirs (Lake Hattie in Wyoming [available
volume 40,000 acre feet]; proposed Cactus Hill Reservoir near Fort
Collins, CO [185,000 acre-foot capacity]; and the proposed T-Cross
Reservoir to be constructed near Pueblo, CO [25,000 acre foot capacity]);
outlet structures at each reservoir consisting of water treatment facilities;
on-site transformers and overhead power lines from electrical grids for the
water withdrawal and storage reservoir facilities; and water delivery
systems from the storage reservoirs to water users. 1
MCRG would divert approximately 165,000 AF from Flaming Gorge Reservoir
and 85,000 AF from the Green River in a dry year, 157,000 AF from the Green River in
an average year and 195,000 from the Green River in a wet year. Project Fact Sheet
for the RWSP.
B.

Water Right Applications

MCRG filed an initial water right application (T.F. No. 34 4/253) with the
Wyoming State Engineer’s Office on December 28, 2007 and established that priority
date to divert 400 CFS (cubic feet per second) from the Green River as part of
Colorado’s apportionment under the 1922 Colorado River Compact as amended in

1

74 Fed. Reg. at 11920

2

1948 (Compact). 2 Specifically, the application seeks approval for point of diversion for
250,000 acre feet a year from the Green River.

The water will be diverted,

subsequently transported and conveyed to and beneficially used in the State of
Colorado for general municipal, industrial and irrigation uses. T.F. No. 34 4/253.
The second application (T.F. No. 34 2/161) was filed on January 31, 2008, and
established a priority date to take a portion of the 400 CFS under the previous
application for reservoir supply to fill Lake Hattie Reservoir in eastern Wyoming as part
of Wyoming’s apportionment under the Colorado River Compact.
Marinovich from the Wyoming State Engineer’s Office (April 30, 2009).

Letter to M.

3

Since the two applications were filed, the original proposal has changed
somewhat in that it had a Green River point of diversion (POD), and alternate Green
River POD, and two alternate Flaming Gorge Reservoir POD’s. The scoping notice
shows the proposed action as two diversions, one from the Green River below the
Seedskadee National Wildlife Refuge (NWR) and a second diversion from the Flaming
Gorge Reservoir (neither would be an alternate as both could be pumping at the same
time). The two POD’s would split the 400 CFS. The State Engineer’s Office anticipates
many changes between the original filing and final design in the next 3 to 5 years. Id.
While MCRG has expressed a preference for a diversion directly from the Green
River immediately above the Flaming Gorge Reservoir, he has also requested a water

2

The 1922 Colorado River Compact allocates an average of 7.5 million acre-feet per

year to the four upper basin states, Colorado, New Mexico, Utah and Wyoming. Wyoming is
allowed 1.05 million acre-feet per year, or less than one-third of Colorado allotment (3.9
million). Colorado River Compact, Article II (1922), Upper Colorado River Basin Compact,
Article III (1948). The Upper Colorado River Basin Compact specifically allows water to be
diverted in one state and used in another. Id. at Article IX(a).
3

The second application was Filed by D. Moore, President of the Pioneer Canal – Lake

Hattie Irrigation District (PCLHID). The water diverted under this appropriation will be diverted
to Lake Hattie Reservoir and beneficially used by the PCLHID for Irrigation, Power, Industrial,
Municipal, Domestic, Fish Propagation and Flood Control within the District. T.F. No. 34 2/161.
3

supply contract from the Bureau of Reclamation to take about 165,000 acre feet of
water out of the reservoir. North Forty News (Dec.2008),
http://www.northfortynews.com/Archive/A20081201_WaterPipelineEIS.htm.
All of the alternatives set out in the notice of intent assume one or two PODs in
Wyoming that would transport the balance of Colorado’s share of water under the
Colorado River Compact. No alternative considers points of diversion in Colorado or in
Utah, nor does any alternative consider a smaller diversion that would have fewer
adverse impacts on the resources and values along the Green River System.
C.

Rights-of-Way and Storage Reservoirs

The RWSP includes about 560 miles of high capacity buried pipeline that would
cross the Wyoming Checkerboard, which consists of alternating sections of privatelyowned and federally owned land. The Rock Springs Grazing Association (RSGA) and
Anadarko own most of the non-federal sections within the project area.

BLM

administers the federal lands for most, if not all of the proposed rights-of-way route
through Wyoming.

The pipeline right-of-way segments in Colorado cross primarily

private land.
The project proposes additional storage for the Lake Hattie Reservoir in
Wyoming, and three new storage reservoirs: a West End Reservoir in Sweetwater
County, Wyoming and the Cactus Hill and T-Cross Reservoirs to be built in Colorado.
Local land use ordinances and zoning will govern construction of the pipeline and
the reservoirs. Sweetwater County requires a conditional use permit and an easement
or lease from the landowner. Approval is not guaranteed unless the proposal meets the
public interest. For instance, Larimer County, Colorado is reconsidering its support for
the Cactus Hill Reservoir, which is an alternative to the proposed Glade Reservoir for
the Northern Integrated Supply Project (NISP). [**]
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II.

SCOPING ISSUES
1.

Whether the MCRG RWSP is technically and financially feasible;

2.

Whether there is water reliably available in the Green River System
without adversely affecting the rights of senior water appropriators,
other regulatory requirements, and compact agreements;

3.

Whether the MCRG RWSP can show no jeopardy for the species of
fish listed as endangered under the Threatened and Endangered
Species Act (ESA), including meeting any reasonable and prudent
alternatives;

4.

Whether the diversions will adversely affect fish populations and
fisheries habitat;

5.

Whether the proposed diversions will degrade water quality
throughout the Green River System, including increased water
temperatures, increased levels of sediment, lower elevations of
water, slower and warmer water;

6.

Whether

the

proposed

diversions

will

facilitate

increased

populations of invasive fish, such as the burbot, to the detriment of
native cold-water fish, such as bass, rainbow, lake and brown trout;
7.

Define scope and nature of impacts on municipal water supplies
throughout the Green River System;

8.

Define the scope and nature of the diversions’ impacts on
recreation values in the Green River System and Flaming Gorge
Reservoir, including lower elevations of water, less whitewater for
rafting, changes in fish populations, higher levels of sediment and
loss of marina facilities and related boating;

III.

LEGAL AND FACTUAL BASIS FOR SCOPING ISSUES
A.

Proposed Water Development Is Speculative and Infeasible

At one of the public meetings, the COE stated that it would address the impacts
on water rights once the Wyoming State Engineer approved the MCRG applications for
5

water.

This approach is erroneous for several reasons, including the size of the

diversions and the likely impacts that the diversion will have throughout the river system
that bear directly on the legal criteria that govern the Section 404 process.
Under COE §404 permitting regulations: “When private enterprise makes
application for a permit, it will generally be assumed that appropriate economic
evaluations have been completed, the proposal is economically viable, and is needed in
the market place.” 33 C.F.R. §320.4(q). The enormous cost of the proposed RWSP and
the missing elements like ownership of the water and end-user sales contracts means
that COE may not “assume” its economic viability. Instead the COE must make an
independent finding of economic feasibility or require the project proponent to show that
it has the water, financing and sales necessary to prove up the water rights.
The public interest demands an independent financial review. 33 C.F.R. §320.4
(public interest pivotal consideration in evaluating whether to issue §404 permit). It is
very unusual for a private investor, as opposed to public agencies, to undertake such a
large water project. The project requires a huge capital investment and Million has not
demonstrated that he has even a small percent of the required capital investment or
even committed purchasers of the water. Equally important is the lack of information
regarding the purchasers of the diverted water and the recent denials by the project’s
supporters e.g. Parker Water and Sanitation District, that they are not committed to
buying the MCRG project. Without an evaluation of project financing and viability, it
appears that this is a ‘if we build it, they will come’ project. Wyoming and Colorado law
prohibit diversion of water for idle or speculative purposes. White v. Board of Land
Com’rs, 595 P.2d 76, 83 (Wyo. 1979).
1.

MCRG Water Application Does Not Meet Wyoming Water Law
Criteria

The owners of water rights are entitled to divert or impound the water for
beneficial uses, to change the point of diversion and the uses, and to enlarge upon
those rights if not detrimental to junior water rights and within the full amount
appropriated. Van Tassle Real Estate & Livestock Co. v. City of Cheyenne, 54 P.2d
906, 910, 913-14 (Wyo. 1936).

A water right is perfected when the owner makes
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beneficial use, which includes a point of diversion and the location where the beneficial
use will occur. Snake River Land Co. v. State Bd. of Control, 560 P.2d 733, 738 (Wyo.
1977). Upon petition, the water right also includes the right to change both the use and
the points of diversion, and the right to cross the land of another. Wy. St. §41-3-104;
Sterritt v. Young, 82 P. 946, 947-48 (Wyo. 1905); Frank v. Hicks, 35 P. 475, 484 (Wyo.
1894).
Wyoming law encourages the development of water resources by allowing
prospective appropriators to initiate appropriation and then complete financing,
engineering, and construction aspects of their projects with the understanding that, with
diligent pursuit and development, their rights will become absolute upon beneficial use
with a priority date of the initial action. In re General Adjudication of All Rights to Use
Water in Big Horn River System, 48 P.3d 1040, 1049 (Wyo, 2002). MCRG, however,
may not apply for water, or divert it, for idle or speculative purposes. Scherck v.
Nichols, 95 P.2d 74, 79 (Wyo. 1939) (emphasis added).
2.

Priority Date of MCRG Water Application Must Be Resolved
and Disclosed

There is considerable confusion as to whether MCRG is seeking water rights that
date back to the Compact, which would be senior to established water rights on the
Green River, or whether the priority date would be based on the water from the Flaming
Gorge in 1958. The applications with the Wyoming State Engineer’s Office indicate that
the earliest priority date is 2007 but also states that the priority date “will be relied upon
for the purposes of water rights administration, as and against all water rights making
beneficial use of water allocated and apportioned to the State of Colorado.” T.F. No. 34
2/161. If the MCRG water rights are entirely junior, then the EIS must document the
actual availability and reliability of the flows in assessing the feasibility of the project.
The County assumes, therefore, that the proposed diversion can only be
approved if MCRG can show no adverse impacts to existing water rights throughout the
Green and Colorado River System.
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The County agrees with the comments of the Yampa-White River Basin
Roundtable that the COE must also determine whether the MCRG requires for 165,000
acre feet out of the Flaming Gorge would carry a priority date of 1958. Alternatively,
Colorado water users have heard that MCRG might exchange senior water rights from
the Blue Mesa Reservoir for the junior 2007 Wyoming water rights. The exchange
would give the MCRG RWSP water a senior priority date. Regardless the priority date
has a material effect on whether the water is available or must be significantly curtailed
in favor of senior water rights, reserved water rights, and ESA issues. An earlier priority
date would also disrupt water rights upstream of the diversion and throughout the Green
River Basin.
Due to the potential adverse impacts on existing water rights, this major issue
must be clarified immediately. The DEIS must also address the proposed RWSP’s
impacts on upstream and downstream water users. COE also needs to address the
implications of the Colorado River Water Delivery Agreement reached in 2003 on the
proposed RWSP. If MCRG cannot divert all, or some significant percent of the water
without harming downstream senior water rights, then the project itself is infeasible and
should be discontinued until there is a showing of feasibility.
3.

Availability of Water

The priority date of the Flaming Gorge Pipeline water diversion will affect the
availability of water. A junior date means that the Flaming Gorge water is subordinate
to most of the other water users in the system. A senior priority data means that the
MCRG RWSP diversion would bump the less senior water users up and down the
Green River system.
a.

Diversion from Flaming Gorge

MCRG has misrepresented that federal agencies have conducted a study that
concludes the Flaming Gorge Reservoir could support the proposed draw-down. To the
contrary, as provided for in the minutes of a Colorado RIP Water Acquisition Committee
meeting, there is significant concern as to whether the existing Green River flows are
sufficient:
8

Million Pipeline - targeting 250,000 af, 165,000 af from reservoir. The
Service will submit comments to COE. Randy said that to the extent that
the water comes to Colorado it will have to be part of Colorado’s
apportionment. The priority is in question, however, and marketing a
private water supply to the public will be a big issue. Tom Pitts said that if
any project comes along that imperils our ability to protect the fish, then it
will become an issue for the Recovery Program to address. Reclamation
analyzed the impacts on the power pool and fish flows of a 165,000 af
depletion, but the project is now proposed for 250,000 af (from Flaming
Gorge as well as from the Green River in Wyoming). Dan Luecke noted
that while you could still meet the fish flows at 165Kaf, the water is
diverted above the Green River, which is the only habitat the Service has
found sufficient to restore minimum viable populations (MVP’s) of
Colorado pikeminnow. If in the future, additional water is deemed
necessary to achieve those MVP levels and the water is not there, then
we will have subverted the Program’s ability to recover the fish.
Colorado RIP, Water Acquisition Committee Meeting Minutes (June 3, 2009).
The United States Bureau of Reclamation’s (BOR) 2005 Final EIS (FEIS) for the
Flaming Gorge Reservoir includes a river flow model developed to predict the flow rates
of the Green River based upon numerous criteria. For instance, flow data from July
2008 to June 2009 indicate that if the inflows are compared with the average outflow for
the time period given, there are only 290,750 acre feet of water above and beyond this
average outflow available for the RWSP.

When spring power plant releases are

included, there are only 205,461 acre feet remaining. Bureau of Reclamation, Upper
Colorado River Water Resources Group 24-Month Study Reports, available at
http://www.usbr.gov/uc/water/crsp/studies/index.html.
BOR and Utah water users concur that the endangered fish flows require
1,369,000 acre feet of water a year. Only 165,000 acre feet of water are available from
the Flaming Gorge Reservoir.
The MCRG diversion would remove all of the uncommitted water, leaving the
downstream users to rely on peak flows up to where the Yampa River joins the Green
River in the Dinosaur National Monument.

The diversions will require significant

changes in water releases from the Flaming Gorge Dam, reducing and flattening out
9

water flows. The reduced releases will also reduce power generated from the dam,
thus affecting communities in five western states. The power will likely be made up by
using higher carbon emitting sources of electrical power.
Current flows, therefore, are not clearly sufficient to meet the RWSP’s proposed
250,000 acre feet diversion and draw-down of water, unless the spring power plant and
other releases are curtailed. If the MCRG RWSP diversions will rely on peak flows, the
data must support the assumption that there is sufficient water in the system to
compensate for the diversion without adversely affecting perfected water rights and
other agreements throughout the system.

This is especially true considering the

beneficial uses the project must meet in eastern Wyoming and the Colorado Front
Range communities, 365 days-a-year.
b.

Diversion from Green River

The USGS gauge data below the Fontenelle Reservoir from 1906 to 2006 show
a wide variation from 360,000 acre feet/ month during peak flows to less than 23,000
acre feet per month in the fall or winter.

USGS 1906 to 2006.

The 400 CFS

appropriation application for the Green River filed by MCRG would be equal to 24,000
CFS/ month. 4

While theoretically there are sufficient flows, especially during peak

flows, these might not be reliable throughout the year.
especially during drought cycles needs to be done.

More specific modeling,

These flows are measured in

gauges and do not necessarily account for all of the existing water rights. For instance,
the Wyoming Game and Fish department (WGFD) reserves instream flows for fish
populations and habitat. Because the water remains in the stream, the gauges do not
reflect these instream flows that burden the river.
c.

Only Peak flows Left

Utah water users conclude that the MCRG RWSP would leave only peak flows in
the Green River System until the Yampa and White River junctions and this fact creates

4

The estimates assume that 1 cfs equals 59.502 acre feet per month.
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a significant potential conflict with Utah water users. There is an estimated 100,000
acre feet of water certificated by the Utah State Engineer between the Flaming Gorge
Dam and Duchesne River. The flows for the fish are met through storage water, not
peak flows and MCRG would divert 65,000 acre feet of storage water. The Utah users
include reserved water rights for the Uinta and Navajo Indian reservations, which total
185,000 acre feet. Other reserved water must remain in the Green River System for the
national parks and national wildlife refuges. [Browns Park and Ouray]. Utah recently
reserved instream flows for the endangered fish during low flow periods. 5
d.

Climate Change

There is a school of thought that believes drought will become more prevalent
due to climate change and that the Colorado River System cannot deliver the quantities
of water stated under the Compact or already perfected in the respective states that are
parties to the Compact. 2004 SWSI 7-94, 2007 SWSI 6-6. See also Warming Warning
on Colorado River Water (scientific studies predict 10 percent reduction in the Colorado
River’s average stream flow due to climate change), http://www.msnbc.msn.com/id/
32012701/ns/us_news-environment.
The DEIS must evaluate the project in light of addressing the role of climate
change. Ex. Order No. 13432 (May 7, 2007), 72 Fed. Reg. 27717. Several studies
conclude that there will be changes in water patterns that will result in higher
temperatures, less precipitation, and shorter winters. The effects will lead to significant
reductions in water flows throughout the river system.

These outcomes would

significantly affect the technical feasibility of the project, because such changes would
materially reduce water in the Green River system, especially the peak flows that are
crucial to meeting all of the demands along the river. It will also mean that MCRG
cannot divert 250,000 acre feet without significant and additional adverse environmental
impacts.

5

http://coyotegulch.wordpress.com/2009/07/25/green-river-new-release-regime-from-flaming-gorge-will-supplement-winter-flows-

for-endangered-fish/.
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4.

Bureau of Reclamation Contract Rules Increase Costs of Water

While the Wyoming water diversion application would take the entire 250,000
acre feet from the Green River, the scoping materials propose that 165,000 acre feet be
taken from the Flaming Gorge Reservoir under a contract with the BOR. This too is
highly speculative. A BOR contract will add significantly to the cost of the project,
because they are cost based. BOR Policy 05-01 p. 3. Any sales and delivery will be
interrupted or cancelled if necessary to protect the interests of the United States, such
as reserved water rights or to protect fisheries. Carson-Truckee Conservation Dist. v.
United States, 741 F.2d 757, 762 (9th Cir. 1984), cert. denied, ** U.S. ** (1985)
(affirming BOR decision not to sell water previously promised due to need to protect
listed ESA fish and respect reserved water rights of Paiute Tribe in Pyramid Lake). In
the case of the Flaming Gorge Reservoir, BOR must determine if the proposed sale will
adversely affect endangered fish or downstream reserved rights for the Uintah Tribe
Reservation, the several national parks, and the Brown’s Park National Wildlife Refuge,
Dinosaur National Monument, and Ouray National Wildlife Refuge. This is the same
analysis that must be addressed in this EIS and must be answered in the affirmative,
before a BOR contract can be considered.
The DEIS needs to explain the role of MCRG's requested water supply contract
from the BOR for about 165,000 acre feet of water. The Regional Director cannot
negotiate contracts exceeding 10,000 acre feet. Anything over 100,000 acre feet has to
be approved by the Assistant Secretary for Water and Science. Tel. Conversation with
M. Loring, Bureau of Reclamation, Salt Lake City, UT. COE, however, has offered no
details on the status and terms of the requested water supply contract and needs to do
so. This contract also requires this EIS to address the impacts on the BOR operations
and would require an amendment to the BOR 2005 Record of Decision for the Flaming
Gorge Reservoir.
5.

Lack of Firm Financing or Sales

The COE identifies the project’s purpose as meeting water shortages for the
communities of eastern Wyoming and Colorado but the project proponent has no
contractual commitments from end-users to purchase the water.

At this point, the

proposed RWSP is entirely speculative because (1) MCRG does not own the water; (2)
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MCRG does not have an end-user buyer; and (3) there is no evidence that MCRG can
finance the $4 billion or even $6 billion project.
a.

No End-User Commitments

There is only a draft of an agreement to work together with the Parker Water and
Sanitation District (PWSD), the City of Castle Rock, Colorado and the South Metro
Water Supply Authority, and the City of Torrington, WY. 6 The Director of the PWSD
wrote a strong memo to his board accusing Million of misrepresenting the status of the
negotiations. The PWSD Director also stated that the Flaming Gorge pipeline project is
in the public domain and that MCRG has no proprietary rights to the Flaming Gorge
Pipeline. While representatives from Parker and Castle Rock have attended the public
meetings to support the proposed pipeline, these government agencies, at least for the
time being, are not prepared to pay MCRG for the project. Thus, there is no evidence
that MCRG can raise the necessary financing.
The Uintah County also understands that PWSD filed a protest to the MCRG
water application in Wyoming.

6

The south metropolitan communities have unique problems, because they rely almost

entirely on aquifer water. HEADWATERS Summer 2009 Water’s Top Cop by Allen Best p. 9, 10
Much has changed, affecting administration of water and hence the complexity of
the State Engineer’s job. Most pronounced has been population growth, with the
2.2 million residents of 1970 now dwarfed by today’s 5 million-plus Coloradans.
The most explosive growth has been in Douglas County, focusing attention on
the south metro region’s unsustainable reliance on diminishing aquifers. Front
Range urban growth has also accelerated ag-to-municipal conversions, posing
large questions about economic and social tipping points in farm-dependent
communities.
13

The unsigned draft agreement does not commit any of the listed agencies to fund
the project or purchase the water. By comparison, the Two Forks Dam, which would
have stored 1.1 million acre feet with a much shorter transport system, had committed
funding from more than 41 public entities. Alameda Water & San. Dist. v. Reilly, 930 F.
Supp. 486, 489 (D. Colo. 1996). The Two Forks project was based entirely on water
owned by the City & County of Denver. Id. Without the decreed water rights, evidence
of financial ability and purchasers of the water or the entire system, it is very unlikely
that MCRG can develop the water. Thus, the entire project is speculative and will not
qualify for an appropriation under Wyoming or Colorado law.
The construction costs alone are estimated to be about $4 to $6 billion dollars.
Thus, it is reasonable to assume that MCRG must be able to deliver virtually all of the
water to finance the project. Moreover, the cost of the water may not be competitive
with other planned water supply projects. See 2007 Statewide Water Supply Initiative
(SWSI) ch. 6.
c.

Endangered Fish Impact Contribution

There has been no discussion of how MCRG intends to even finance the one
time fee of $17.79 per average acre feet of depletion required under the Recovery
Action Plan (RIPRAP) for the Final Recovery Implementation Program for Endangered
Fish Species in the Upper Colorado River Basin, Sept. 29, 1987 (RIP). RIPRAP at
§1.4(a). 7

The RIP for the endangered fish was developed to address both

environmental and water development concerns. The program was intended to work
within existing water rights systems and establish and protect the habitat needs of the
fish. The RIPRAP depletion charge is intended to support fish rehabilitation efforts and

7

The Colorado Pike Minnow, Bonytail, Humpback Chub, and Razorback Sucker are the

endangered fish species in the Upper Colorado River Basin. Recently, the U.S. Fish and Wildlife
Service (FWS) published a 12-month petition finding that the lower Colorado River basin
distinct population segment of the roundtail chub is not discernible from the upper basin
population and therefore does not warrant protection under the Services’ Distinct Population
Segment Policy. 74 Fed. Reg. 32352 (July 7, 2009).
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offset the impact of development. MCRG is faced with an estimated one time charge of
$4,447,500.
d.

Energy Costs

Finally, COE must also address how the energy demands for the project will be
met. Pumping water more than 550 miles across the Continental Divide will require
significant energy resources, which is said to be from existing natural gas fields. The
scoping materials identify natural gas as the pump’s fuel, but at the Denver scoping
meeting, Million stated that he was also considering wind and solar energy to a lesser
extent.
http://www.examiner.com/x-395-Colorado-Water-Examiner~y2009m4d22-FlamingGorge-Pipeline-Denver-scoping-session.
Use of natural gas to pump the water or developing other energy sources also
have cumulative environmental effects both locally and globally (e.g., carbon
emissions), and these must be analyzed in the RWSP EIS.
B.

ESA Compliance: Section 7 Consultation
1.

Jeopardy Opinion Likely Without Significant Changes

COE may not issue a §404 permit if the proposed RWSP would jeopardize the
continued existence of species listed as endangered or threatened under the
Endangered Species Act of 1973 (ESA). 40 C.F.R. §230.10; 16 U.S.C. §1536(c);
Tennessee Valley Auth. v. Hill, 437 U.S. 153, 193 (1978). Because the Colorado pike
minnow, bonytail, humpback chub, and razorback sucker are listed as endangered,
COE must consult with FWS to “insure that any action authorized, funded, or carried out
by such agency. . . is not likely to jeopardize the continued existence of any endangered
species. . .” 16 U.S.C. §1536(a)(2). After consultation, FWS issues its written biological
opinion as to whether the action (including its direct, indirect, and cumulative effects) is
likely to jeopardize the continued existence of a listed species or destroy or adversely
modify designated critical habitat. If jeopardy or adverse modification is found, FWS is
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to suggest reasonable and prudent alternatives that can be taken by the agency or
applicant. 16 U.S.C. §1536(b)(3)(A). If the project proponent cannot or will not adopt
the alternatives, then the project cannot proceed.
Based on the foregoing discussion of water availability, the proposed MCRG
RWSP will likely jeopardize the existence of the endangered fish species in the Upper
Colorado River Basin, unless significant changes are made to the project. The COE
must conduct a detailed analysis of the project’s consistency with the RIP and request
USFWS to prepare a formal biological opinion pursuant to Section 7 of the ESA.
The scoping materials assume that any biological opinion will rely heavily on and
tier to the Flaming Gorge Biological Opinion. COE Public Scoping Welcome Packet at
25 (“Flaming Gorge study accounts for current and projected depletions and uses of
water from the Green River and its tributaries. . . The EIS/ROD concludes the Flaming
Gorge could operate to meet the flow and temperature recommendations for T&E fish
downstream of the Flaming Gorge Dam based on future depletions”).

Tiering is

inappropriate because the FEIS addressed current depletions and did not contemplate
or analyze the impacts of an additional 250,000 acre feet diversion. Supra at 8.
The opinion merely addressed the current operation of the dam and reservoir and even
the current dam operation was given a jeopardy opinion until the BOR committed to a
list of prudent and reasonable conservation measures. Reliance on the 2005 biological
opinion is entirely misplaced. Instead, under the terms of the RIP and RIPRAP, COE
must clarify that the COE will request USFWS Section 7 consultation for a formal
biological opinion addressing the direct, indirect, and cumulative impacts of the RWSP
EIS.
If the existing operation of the Flaming Gorge dam triggered a jeopardy opinion,
a water diversion that takes most, if not all, of the stored water will most certainly earn a
jeopardy opinion. Comments by the American Fisheries Association echo the County’s
concerns that the diversions will degrade water quality, destroy important fishery
habitat, increase water temperatures, and lead to increased loss of habitat of the
endangered fish. See Comments of the American Fisheries Association, July **, 2009.
This is a ‘take’ prohibited under the ESA. 50 C.F.R. §402.09 (prohibiting irreversible
commitment of resources; 402.17(g)(5); Babbitt v. Sweethome Chapter of Communities
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for a Greater Oregon, 515 U.S. 687, 696 (1995). Moreover, the size of the diversion
makes it even more difficult to identify mitigation and compensatory measures sufficient
for the USFWS to allow the project. The project itself seems destined to fail due to ESA
issues.

Tennessee Valley Auth. v. Hill, 437 U.S. at 193 (ESA mandate overrides

congressional appropriation and authorization of a dam that would destroy habitat).
Because the fish are listed as endangered, rather than threatened, the ESA does not
permit even incidental take in the form of fish kill or change in critical habitat. 16 U.S.C.
§1540.
2.

Project Does Not Conform to Recovery Plan Criteria

The RIP is a conservation agreement among the FWS, the Bureau of
Reclamation, water development interests, environmental organizations, and the States
of Colorado, Utah, and Wyoming. The RIP is based upon five elements 8 deemed
necessary for recovery and allows the Secretary to issue a biological opinion of no
jeopardy/adverse modification based upon considerations other than a project’s direct
and indirect impacts on the “survival and recovery” of the Green River’s endangered
fish.

RIP at §§4.1.5, 4.1.6, and 5.3.4.

Under Section 7, these other impacts are

considered to be “reasonable and prudent alternatives” to a jeopardy finding. 16 U.S.C.
§1536(b)(4). In order to put this plan in motion, the RIPRAP is revised on a yearly
basis. 9
So long as sufficient progress is being made toward endangered fish recovery,
the RIP and RIPRAP permit a favorable biological opinion on water depletion projects
having an annual depletion of up to 4,500 acre feet. Projects exceeding 4,500 acre feet
or that have direct or indirect effects in addition to water depletions will be evaluated in a
biological opinion to determine if they jeopardize the species’ continued existence on a

8

The recovery criteria include: (1) habitat management; (2) habitat development and

maintenance; (3) native fish stocking; (4) nonnative species and sportfishing; and (5) research,
data management, and monitoring. RIP at §1.3.
9

As previously explained, the primary alternative is a one time impact offset fee of

$17.79 per average acre feet of depletion annually.
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case by case basis. Upper Colorado River Endangered Fish Recovery Program: Final
2008-2009 Assessment of “Sufficient Progress” under the Upper Colorado River
Endangered Fish Recovery Program in the Upper Colorado River Basin, p.11.
Despite significant Recovery Program accomplishments, the FWS “is very
concerned about recent downward trends in endangered fish populations.”
Accordingly, FWS “strongly encourages all Recovery Program participants to remain
attentive to the impacts of drought conditions and nonnative fishes on recovery of the
endangered fishes, and continue to aggressively pursue management actions to
alleviate threats to the species, including providing and protecting necessary flow and
habitat conditions (including evaluation of flow recommendations), and reducing the
abundance of problematic nonnative fishes so these downward trends are reversed.” Id.
(emphasis added).
The sheer size of the proposed RSWP (more than 55 times the recognized no
jeopardy 4,500 acre foot threshold) coupled with these “downward trends” in
endangered fish populations due to, among other things, “habitat changes associated
with the recent drought,” raises considerable questions about whether such a large
depletion, like the RWSP, can be made and still provide sufficient flows for the
endangered fish to maintain “self-sustaining populations.” Id. at 2-3.

As proposed,

therefore, the RWSP does not conform to the RIP.
Additionally, another concern identified by FWS is the inability of Utah to secure
instream flows required under the RIPRAP. Id. at 7. Because these flows are required
for the RIPRAP to provide a “reasonable and prudent alternative,” it is clear that until
such flows can be secured, more acre feet will be required from other sources to
maintain sufficient levels for endangered fish recovery. Furthermore, the portions of the
Green River impacted by the RWSP are considered “foundations for the recovery of the
species,” Id.
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4.

Reliance on 2005 BOR FEIS for Flaming Gorge Misplaced

COE improperly tiers the RWSP EIS to the 2005 Flaming Gorge FEIS. COE
RWSP Project Fact Sheet at 2. The Biological Opinion for the Flaming Gorge EIS noted
that future federal actions unrelated to the operation of the dam were not considered.
Operation of the Flaming Gorge Dam: Final Biological Opinion, p.487 (2005). Like the
FEIS, the Biological Opinion only considered existing dam operations, not the diversion
of 250,000 acre feet of water.
While COE may incorporate portions of the FEIS by reference, 40 C.F.R.
§1502.21, the BOR FEIS did not address or consider depletions of the size and scope
of the proposed action. BOR FGNRA FEIS at 173, 236 table 4-31. COE, therefore,
may not rely on the Flaming Gorge FEIS, which is outside the scope of the proposed
project.

The COE must conduct its own independent analysis of projected

environmental impacts attributable to the RSWP. 40 C.F.R. §1508.28 (“Tiering is
appropriate when the sequence of statements or analyses is ... [f]rom a program, plan,
or policy environmental impact statement to ... a site-specific statement or analysis”); 33
CFR §230.15 (in order to successfully tier to a prior EIS, the earlier EIS “must present
sufficient information regarding overall impacts of the proposed action).
Under NEPA, COE must ensure the professional and scientific integrity and
accuracy of its environmental analyses. 40 C.F.R. §§1500.1, 1502.24.

Section 7

consultation, which is substantive rather than procedural, requires the use of “the best
scientific. . . data available.” 16 U.S.C. §1536(a)(2). The Data Quality Act also requires
COE to maximize the quality, objectivity, utility and integrity of the information it
disseminates. Pub. L. No. 106-554 (2000) (published at 44 U.S.C. §3516 note). See
also Wyoming Credible Data Act, Wyo. Stat. §35-11-302(b).
Since its release in 2005, numerous studies have been completed which
supplement and complement the scientific data included in the Flaming Gorge FEIS and
Biological Opinion. See e.g. “Study Plan For the Implementation and Evaluation Of
Flow and Temperature Recommendations for Endangered Fishes in the Green River
Downstream of Flaming Gorge Dam,”Green River Study Plan, Ad Hoc Committee
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(2007).

See

also

Colorado

RIP,

Annual

Sufficient

Progress

Memos,

www.coloradoriverrecovery.org/documents-publications/section-7consultation/sufficient-progress-letters.html.
As required by law, therefore, COE may not passively rely on state data from the
2005 Flaming Gorge FEIS and Biological Opinion, but it must incorporate and address
all current studies and recommendations in its RWSP EIS analysis.
Colorado and Utah regulators are also conducting a study to determine how
much water can be safely developed under the Compact without unreasonable risk. As
recommended by the Colorado Department of Natural Resources, any determination
that water is available for MCRG’s project must comport with the results of the pending
state study. E&E, Land Letter, Army Corps Begins Study of Wyo-Colo. Pipeline (April16,
2009).
C.

Environmental Protection Agency (EPA) Oversight Under §404

While COE is the §404 permitting agency, the Clean Water Act authorizes EPA
to restrict, prohibit, deny, or withdraw the use of an area as a disposal site for dredged
or fill material if the discharge will have unacceptable adverse effects on (1) municipal
water supplies, (2) shellfish beds and fishery areas, (3) wildlife or (4) recreational areas.
33 U.S.C. §1344(c). 10 EPA used its “veto authority” in 1990 over the proposed Two
Forks water impoundment project in Colorado and recently expressed strong
reservations regarding the much smaller proposed Northern Integrated Supply Project
in northern Colorado. EPA Comments, Northern Integrated Supply Project (September
22, 2008).

As lead agency, COE needs to fully and objectively disclose all

environmental effects and impacts, as required by the National Environmental Policy
Act (NEPA), whether direct, indirect or cumulative. 40 C.F.R. §§1508.8, 1508.25. 11

10

COE’s Notice of Intent and related materials fail to identify whether water depletions

may adversely affect downstream fishery habitat.
11

COE has stated that the EIS will consider and analyze impacts attributable to all

project components, including the pipeline right-of-way. The Notice of Intent, however, suggests
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The NOI narrowly defines the scope of the project by the respective PODs, the
reservoir sites, and the pipeline right-of-way. NEPA defines scope of an EIS to include
the direct, indirect, and cumulative effects, as well as connected, similar and cumulative
actions. 40 C.F.R. §§1508.25; 1508.27. The proposed diversion directly affects flows
in the Green River System and thus the geographic area must include the Upper and
Lower Green River Basins. The EIS must also consider other water supply projects that
may affect flows in the river system.
1.

Additional Impacts on Fisheries and Fishery Habitat

Because the issue of instream flows to protect fish and their habitat is extremely
important, COE must coordinate and consult with the Upper Colorado River RIP Water
Acquisition Committee to ensure against the risk that instream flows and inflows as
needed for recovery are depleted. K. Hopfl, Case Study of the Endangered Fish
Recovery Program of the Upper Colorado River, Conflict Research Consortium (Feb.
1994). The COE is, in fact, required by law to include the independent Colorado RIP as
a cooperating agency in the development of the EIS and it has not yet done so. 40
C.F.R. §1501.6; 33 CFR §§230.16 & 230.25 (jurisdiction by law). The same is true with
respect to the FWS, the Colorado Division of Wildlife, the Wyoming Game and Fish
Department and the Colorado and Utah local governments. Id.
The DEIS must address impacts to sensitive and candidate species. Colorado
species include but may not be limited to: Black Footed Ferret, Boreal Toad, Western
Burrowing Owl, Kit Fox, Least Tern, Northern Leopard Frog, Northern Cricket Frog,
Great Plains Narrowmouth Toad, Piping Plover, Plains Leopard Frog, Black Tailed
Prairie Dog, Preble’s Meadow Jumping Mouse, Northern River Otter, Plains Sharp
Tailed Grouse, Whooping Crane, and the Wolverine. In addition to the above species,
the proposed rights-of-way may affect the following Wyoming species: the Sage
Grouse, pygmy rabbit, and the Wyoming Pocket Gopher.

A number of listed or

that COE’s analysis will be limited to the §404 permit, and this issue needs to be promptly
clarified.
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sensitive plants can also be found in the proposed rights-of-way, including Blow-out
Penstemon, cushion plant communities.
The DEIS must model the possible changes in flows and the impacts for each
alternative, particularly the no action alternative, to compare changes in water
temperature, impacts on fish populations, risks and amount of increased sediment,
algae and invasive plant or fish populations. The proposed diversion will materially
change fisheries and habitat along the Green River and reservoir and downstream.
Less water flowing in the Green River from either the POD below the Seedskadee NWR
or below the reservoir will result in higher water temperatures, lower elevations of water,
thus adversely affecting cold water fish populations and their habitat. In both the river
and the Flaming Gorge, warmer weather will favor more invasive fish populations such
as the burbot to the detriment of bass lake and brown trout. There will be habitat
changes due to lower water lines and less water flowing. There will likely be higher
levels of sediment, increased algae during low flow periods, and loss of benefits from
channel scouring.
2.

Impacts to Wildlife

The draw down may also affect wildlife populations due to the scarcity of water in
the region, other than the Green River. Changes in stream and lake banks will affect
vegetation and water availability. Utah and Wyoming’s big game populations are world
famous and adverse impacts would greatly affect this internationally famous resource.
In addition, the project would inundate an unknown number of acres for the three
reservoirs. This would remove the important wildlife habitat, with potentially significant
impacts, especially the sage grouse in Wyoming.
3.

Impacts on Water Quality

Per COE regulations:
Applications for permits for activities which may adversely affect the
quality of waters of the United States will be evaluated for compliance with
applicable effluent limitations and water quality standards, during the
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construction and subsequent operation of the proposed activity. The
evaluation should include the consideration of both point and non-point
sources of pollution. It should be noted, however, that the Clean Water Act
assigns responsibility for control of non-point sources of pollution to the
states. Certification of compliance with applicable effluent limitations and
water quality standards required under provisions of section 401 of the
Clean Water Act will be considered conclusive with respect to water
quality considerations unless the Regional Administrator, Environmental
Protection Agency (EPA), advises of other water quality aspects to be
taken into consideration. 33 C.F.R. §320.4(d).
As part of its water quality assessment, there are several potential RWSP
impacts to which the DEIS must pay particular attention: (a) changes in water
temperature, (b) changes in sedimentation, (c) compliance with salinity standards, (d)
impairment under TMDL standards for Utah and Wyoming where water is diverted at
Seedskadee Wildlife Refuge, (e) growth of algae and other bacteria, and (f) impacts on
fish and wildlife habitat due to less and warmer water.
COE must also consider the fact that several impaired tributaries in the Green
River Basin are present above the Flaming Gorge Reservoir but below the first POD:

Name

Class

Uses

Cause

of

Impairment
Bitter Creek

2C

Recreation, Aquatic Fecal
Life,

Coliform

Non-Game (Unknown Source),

Fish

Chloride

(Natural

Sources, Unknown)
Killpecker Creek

3B

Recreation

Fecal

Coliform

(Unknown source)
Blacks Fork

2AB

Recreation

E.Coli

(Unknown

Source)
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Willow Creek

2AB

Aquatic Life, Cold

Habitat

Water Fish
Smith’s Fork

2AB

Recreation, Aquatic Fecal
Life,

Ham’s Fork

2AB

Cold

Coliform

Water (Unknown Source),

Fish

Habitat

Aquatic Life, Cold

pH

Water Fish

WWTF)

(Municipal

The Utah Department of Department of Environmental Quality (Utah DEQ)
documents a number of impaired segments of the Green River as well as its tributaries.
Utah 2006 Integrated Report Volume I - 305(b) Assessment. Reduced water flows will
mean higher levels of dissolved solids in the water, thus increasing likelihood that these
segments and others will also meet the impaired criteria. Native soils and lack of rainfall
make the Utah area at risk for impairment. Reducing water in the Green River only
exacerbates already difficult conditions.
4.

Impacts to Recreation and Local Economies
a.

Recreation Values

Reduced flows, especially if only peak flows are left in the Green River, will
significantly and adversely affect the recreation uses at the Flaming Gorge NRA and
downstream. The Flaming Gorge NRA is a Category 1 recreation resource. Congress
established the Flaming Gorge NRA's unique statutory purposes: 1) public outdoor
recreation benefits; (2) conservation of scenic, scientific, historic, and other values
contributing to public enjoyment; and (3) such management, utilization, and disposal of
natural resources as in his judgment will promote or are compatible with, and do not
significantly impair the purposes for which the recreation area is established. 16 U.S.C.
§460v-1,. Pub. L. 90-540, Sec. 2, Oct. 1, 1968, 82 Stat. 904. Thus the impacts of the
diversion on the Flaming Gorge recreation uses must be a major focus of the DEIS.
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There are an estimated 15 marinas along the Gorge shoreline. Hundreds of
thousands of visitors use the Flaming Gorge for boating fishing, camping, and hunting
each year. The removal of 250,000 acre feet from the reservoir involves all of the
remaining and uncommitted water storage. It will change the water line, thus forcing the
marinas to move their locations and rebuild, as well as materially detracting from the
current recreation and scenery. Land that as been underwater for more than 40 years
will now be exposed, without vegetation. The lower levels of water will increase water
temperatures and turbidity, also detracting from the recreation experience.
The Green River is equally important for the Brown’s Park National Wildlife
Refuge. It is equally important to the Brown’s Park National Wildlife Refuge and the
Ouray Wildlife Refuge. The refuge was originally established as habitat for migratory
birds that rely on the wetlands in the Green River. Public Land Order No. 4973 (Dec.
11, 1970). The additional statutory purposes include “to provide sanctuary for migratory
birds, to provide for suitable fish and wildlife dependent recreation, protection of natural
resources.” Brown’s Park NWR Comprehensive Plan (Sept. 1999) p. 7. The wetland
areas along the Green River are critical for waterfowl and the related riparian habitat are
critical for song birds. Id.
Whitewater recreation, fishing, and guides and outfitters for anglers all provide
millions of dollars in revenue and direct economic impacts throughout the Green River
Basin. Reduced flows threaten all of these activities and the people who depend on
them.
Whitewater rafting is a popular recreation pursuit throughout the Green River
System. The City of Green River recently established a whitewater rafting center. Less
water flows mean less water in the system, thereby reducing whitewater stretches and
detracting from the recreation values. Loss of the water will materially affect the tourism
industry throughout this reach of the Green River.
b.

Historic, Cultural and Scenic Values

State, regional, or local land use classifications recognize the historic, cultural,
scenic, and recreational values found in the Green River and the related land uses.
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COE and EPA action on §404 permit applications should, insofar as possible, be
consistent with, and avoid significant adverse effects on the values or purposes for
which those classifications, controls, or policies were established. 33 C.F.R. §320.4(e).
Moreover, the rights-of-way necessary for the diversion require approval from federal
land managers and such approval should be coordinated with local governments and be
consistent with the local land use plans, programs, and policies. See 43 U.S.C.
§1712(c)(9).
The EIS, therefore, must analyze and consider the consistency of the proposed
RSWP with the local plans, programs and policies of local governments. In doing so, as
provided by regulation, COE may reject MCRG’s §404 permit application on that basis
alone.
The Counties’ general and land use plans emphatically do not support actions,
such as the proposed RWSP, which restrict the development and utilization of local
water rights, which divert water out of State boundaries and which adversely impact
water quality and instream flows. See e.g., Uinta County Comprehensive Plan, p.17
(2003) (county supports actions that “utilize/develop the County’s water supplies and
energy resources”); Lincoln County Comprehensive Plan, p.8 (2005) (promotes
“adequate water quality and quantities”); Sweetwater County Conservation District and
Resource Use Plan and Policy, p.31-34 (2005) (strongly supports the protection of
water rights, high water quality, adequate water flows and expressly encourages the
“use of upstream storage structures and water retention to enhance available water for
appropriation and beneficial use. . .”). 12
Under NEPA, COE must consider the human environment, which includes the
natural and physical environment and the relationship of people with that environment.

12

These policies of the Wyoming local governments further the purposes of the

Wyoming Constitution, “Water being essential to industrial prosperity, of limited amount, and
easy of diversion from its natural channels, its control must be in the state, which, in providing
for its use, shall equally guard all the various interests involved”). Art. 1, §31.
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Comment [DA1]: Need to check your plans

40 C.F.R. §1508.14.

In specifically addressing the potential adverse effects on

recreational, aesthetic, economic values, considerations of property ownership, and the
needs and welfare of the people, COE may deny a §404 permit accordingly. 33 C.F.R.
§320.4.
The region’s ground water resources are also highly variable in terms of quantity
and quality, and the future growth of Green River Basin communities will depend on the
retention of existing Green River water rights and increasingly the ability to expand and
augment those rights. If water is diverted from the Green River to another basin, such
as the Front Range of Colorado, there will be less water available to support future
growth and development and to expand the Green River Basin’s agricultural, industrial
and recreational resources to meet increasing population demands.
5.

Impacts to Municipal Water Supplies

The Wyoming counties manage municipal water agencies, which depend on
current flows and water rights, to provide water to county citizens.

Wyoming

conservation districts conduct research, facilitate, and fund water projects in each
county for agriculture. Their functions also depend on current water flows and amounts.
Eight communities depend on surface water from the Green River Basin for their water
supply, including the Green River/Rock Springs/ Sweetwater County Joint Powers
Board. Green River Basin Plan II Basin Water Use Profile - Municipal (May 28, 2009).
The water intakes for the Green River / Rock Springs system are between the two
planned PODs and thus would be directly affected in terms of water quality and quantity
by the planned diversion.
Below the dam, the Green River supplies water to a number of Utah
communities, including Dutch John, Vernal, Price, and Green River City. While the
MCRG water right would be conditioned on not adversely affecting these senior water
rights, the diversion is likely to adversely affect water quality. Less water in the river will
result in higher temperatures, higher dissolved solids per milliliter, and greater risk of
algae blooms and concentration of pollutants.

Because the issue of impacts on
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municipal water supplies is a statutory issue, the DEIS must identify all of the
communities and assess the possible harm to these municipal water supplies.
1.

There are also impacts on numerous communities, because
electrical power generated from the Flaming Gorge Dam provides
power to communities in Wyoming, Utah, Colorado, and as far
away as Nebraska and New Mexico through the Western Area
Power Administration. Less water running through the dam will
mean less power and the DEIS needs to address the impacts on
the electrical transmission grid. The BOR currently varies the flows
from the dam to facilitated fish habitat maintenance. Lower flows
will mean less power from the power plant.

6.

Impacts on Proposed Wild & Scenic Rivers

Several segments of the Green River below the proposed PODs have been
nominated as wild, scenic or recreation river classifications under the Wild & Scenic
Rivers Act. 16 U.S.C. §1274(d). The reduction is flows will materially affect the
classifications, or alternatively, the diversions will be constrained by land management
commitments to protect these river segments.
D.

Substantive Obligation to Avoid or Mitigate
1.

Reasonable and Practical Alternatives

COE may not issue a §404 permit if there is a practicable alternative to the
proposed discharge which would have less adverse impact on the aquatic ecosystem,
so long as the alternative does not have other significant adverse environmental
consequences. 40 C.F.R. §§230.10; 230.12. In this context, COE must consider a
conservation alternative that would avoid the impacts from the proposed diversion.
The Statewide Water Supply Initiative (SWSI) technical team report identified
several feasible alternatives for additional Front Range municipal water supply with less
environmental impacts to meet the projected water supply gaps through 2030. These
include (1) agricultural transfers from the Arkansas and South Platte River Basins; (2)
the Blue Mesa Multipurpose Project; (3) the Colorado River Return Project; (4) the
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Green Mountain/Blue River Pumpback; and (5) the Yampa Pumpback. 2007 SWSI
Report at 5-20, 5-24, 5-31, 5-34, 5-40. Interior Secretary Salazar has also promoted a
Front Range water supply alternative in which the City of Denver would allow water to
be borrowed from its reservoirs (mainly Cheesman and Dillon reservoirs) during the
winter and the fast growing Arapahoe and Douglas Counties could pay it back in the
spring during runoff. www.uswaternews.com/archives/arcpolicy/4lawmscra2.html.
These alternatives are particularly significant because they are in-basin solutions
to the gaps between supply and demand and do not require trans basin diversions,
which are fraught with adverse environmental consequences, such as those discussed
in these comments. The COE must consider at least one alternative in the EIS that
compares and analyzes these alternative sources of water with the Flaming Gorge
Pipeline. If COE decides that one such alternative has less adverse impact on the
aquatic ecosystem, it must choose it over the proposed RWSP. If the COE declines to
do so, the EPA will. 33 U.S.C. §**(b).
For one thing, the required no action alternative would avoid the impacts. In
addition, there are a number of water supply projects, planned or being considered that
also meet the stated purpose and need of increasing municipal water supply for the
Colorado Front Range.
2.

Avoidance and Compensatory Mitigation Obligations

Section 404 also requires documentation of efforts to avoid adverse impacts,
particularly on water quality, fisheries, wetlands, and recreation values.

40 C.F.R.

§230.**. The alternatives listed in the scoping materials do not meet this requirement.
Instead, all of the alternatives identified in the notice of scoping are similar, if not
identical, adverse impacts on water quality, degradation of important fishery habitat, a
take under the ESA with respect to critical habitat for the endangered fish, and loss of
important recreation values in the Flaming Gorge Reservoir and the Green River
System.
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Thus, the DEIS must consider alternatives that incorporate other water projects
that would meet the same purpose and need. Currently, the only alternative that meets
the mandatory avoid adverse impacts is the no action alternative.
Compensatory mitigation is only allowed if it is not possible to avoid the adverse
environmental impacts of the project.

In this case, compensatory mitigation must

address all of the identified adverse impacts, including and not limited to, additional
water flows, programs to reduce invasive fish and plant species, and monitoring
program to ensure that the diversion is fully compensated.
Many people, for example, believe that eventual augmentation of the Colorado
River is a necessity. Importation of water from other river basins, desalting of seawater
or brackish ground water, weather modifications to increase precipitation, vegetation
management to increase runoff, are potential alternatives for augmenting the Upper
Colorado River Basin’s water supply.
The proposed alternatives must also be changed to mitigate the impacts.
Compensatory mitigation measures might include reducing the size of the diversion,
building water storage equal to the water diversion to maintain water flows in the
system. While additional storage would capture peak flows to maintain or increase
downstream flows, thus address the endangered fish, and other fishery issues, such
storage reservoirs would create a host of additional adverse environmental impacts,
such as loss or destruction of important wildlife and fish habitat. It will also lead to the
loss of a certain amount of water to evaporation and also alter peak flows, to the
detriment of downstream users that rely on such peak flows.
Alternatively, MCRG could construct a water processing facility to treat water
produced from coalbed gas and gas fields to augment the Green River flows. Currently
there is some treatment of produced water to be reused for reclamation but this would
be a much larger facility to replace the diverted water.
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E.

Deference to Local Regulatory Authority Over Project Components
and Cooperating Agency Status
1.

Rights-of-way Partly Controlled by Private Land Owners and
Local Government Zoning

Because the pipeline will run through lands over which federal, state and local
governments exercise land use jurisdiction, COE must coordinate, cooperate and
consult with them during the development of the EIS in order to determine the likelihood
that MCRG will obtain the necessary zoning rights-of-way authorizations.

COE

regulations condition MCRG’s Sec. 404 permit approval on requisite local regulatory
authorizations.

For this reason, the requested cooperating agency status must be

granted to Uintah County:
[W]here the required Federal, state and/or local authorization and/or
certification has been denied for activities which also require a Department
of the Army permit before final action has been taken on the Army permit
application, the district engineer will, after considering the likelihood of
subsequent approval of the other authorization and/or certification and the
time and effort remaining to complete processing the Army permit
application, either immediately deny the Army permit without prejudice or
continue processing the application to a conclusion. If the district engineer
continues processing the application, he will conclude by either denying
the permit as contrary to the public interest, or denying it without prejudice
indicating that except for the other Federal, state or local denial the Army
permit could, under appropriate conditions, be issued 33
C.F.R.§320.4(j)(1).
The proposed RWSP project is not exclusively a federal regulatory matter. Each
affected County will need to hold public hearings and either authorize or deny MCRG
the requisite development permits for the pipeline, pumping stations and/or associated
infrastructure. Sweetwater County, for example, prohibits the construction of structures
such as pipelines without a Zoning Permit. Sweetwater County Zoning Resolution,
§4(B) (2003) (“structure” defined as anything “constructed or erected the use of which
requires a more or less permanent location on the ground”).
MCRG lacks control over the right-of-way to build the pipeline. Almost half of the
pipeline segments in the Proposed Action, Alternative A, cross the Wyoming
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Checkerboard. The surface is owned by the RSGA or Anadarko. As of this month,
MCRG had not contacted these entities about a right-of-way agreement. BLM authority
to condemn or force a right-of-way across the private land does not apply to this type of
project. Thus, MCRG must secure rights-of-way or easements from all of the affected
private landowners, including RSGA.
2.

Colorado Rights-of-way Segments and Proposed Reservoirs

With respect to the rights-of-way segments that run through Colorado, the COE
defers to individual local land use authorizations and addresses local interest issues.
Colorado law encourages local governments to designate certain activities as matters of
state interest, such as water projects.

C.R.S. §§24-65.1-101 to -502.

If a local

government makes such a designation under the Areas and Activities of State Interest
Act (AASIA), it may then promulgate regulations that control development of land
resources within the designated activity.
Known as “1041 powers” (named of the House Bill number), the AASIA gives
local governments the authority to create land use policies tailored to the unique
character and interests of their communities. Development may only proceed if it is
consistent with the environmental and development goals of the local communities as
outlined in their 1041 regulation. C.R.S. §24-65.1-501.
In 1988, under the AASIA, the Eagle County Board of County Commissioners
denied a construction permit to Aurora and Colorado Springs for their Homestake II
Project, which was designed to divert water in the Holy Cross Wilderness Area. The
U.S. Forest Service had approved the project, but local concerns about environmental
impacts convinced the Commissioners to assert their 1041 powers to deny the cities the
local permit they needed. M. Woods, Holy Cross Wilderness Area and Homestake II:
Case History, Conflict Analysis, and Intractability, Conflict Research Consortium
(February 1994).
The MCRG competes directly with the Yampa River Pumpback, which is
currently supported by Moffat County and other local government agencies in western
Colorado. Under 1041, the DEIS needs to address the local interests in the Yampa
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Pumpback versus the loss of water in the Green River system that adversely affects
these communities.
COE, therefore, must also confirm 1041 compliance with any regulations
promulgated under the AASIA. 33 C.F.R. §320.4(j)(2) (the primary responsibility for
determining zoning and land use matters rests with state, local and tribal governments.
The district engineer will normally accept decisions by such governments on those
matters unless there are significant issues of overriding national importance).
Based on the Notice of Intent which only invited federal entities as cooperating
agencies and MCRG’s actions thus far, neither COE nor MCRG appears to recognize
the significant role local governments must be afforded during the Section 404
permitting process. The County again respectfully urges COE to start providing the
opportunity for meaningful involvement required by law. Wyoming v. U.S. Dept. of
Agriculture, 570 F. Supp.2d 1309, 1334-1335 (D. Wyo. 2008) (setting aside EIS when
the agency failed to properly act on cooperating agency request); Intl. Snowmobilers
Assn. v. Norton, 340 F. Supp.2d 1249, 1262 (D. Wyo. 2004) (setting EIS for failing to
involve the cooperators in the development of alternatives).

CONCLUSIONS AND RECOMMENDATIONS
●

Suspend work on the DEIS until there is evidence that the project is technically
and economically viable;

●

Ensure that the DEIS includes the following studies:
•

Water flow analyses throughout the Green River system;

•

Impacts on water quality throughout the system, including water
temperature, changes in water elevation, sedimentation, total maximum
daily loads, and impacts on impaired or at risk streams;

•

Impacts on fisheries habitats and vegetation;

•

Impacts on recreation values, including boating and marinas in the
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Flaming Gorge reservoir, white water recreation downstream of the Gorge,
as well as other recreation found in national wildlife refuges and national
parks;
•

Impacts on Brown’ Park and Ouray refuges that was reserved for
migratory birds and wetlands habitat;

•

Explore alternatives that avoid the adverse impacts, particularly not building the
pipeline and instead allowing Colorado to pursue several smaller supply projects
currently under consideration;

•

Each state under the Colorado River Compact has a right to develop its water.
Nothing in the comments changes the Coalition’s commitment and support for
the Law of the River. The objections raised in these comments focus on the
unique challenges faced by large trans-basin diversions. Each state under the
Colorado River Compact has a right to develop its water.

Nothing in the

comments changes the Coalition’s commitment and support for the Law of the
River. The objections raised in these comments focus on the unique challenges
faced by large trans-basin diversions.
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