
STATE OF COLORADO

Colorado Water Conservation Board

Department of NaturaI Resources
1313 Sherman Street, Room 721

Denver, Colorado 80203

Phone: (303) 866-3441

FAX: (303) 866-4474

www.cwcb.state.co.us

MEMORANDUM Bill Owens

Governor

To: Colorado Water Conservation Board Members

Dan Merriman and Linda Bassi \1:~
Stream and Lake Protection Secti~

Russell George
Executive Director

From: Rod K1.I.harich

ewes Director

Date: January 17, 2006

Rick Brown

Acting Deputy
Director

Re: Agenda No. 28, January24-25, 2006 Board Meeting: U.s. Bureau of RecIamation

Paradox Salinity Control Unit; (Case Nos. 7- 83CW45 and 4- 83CW14) -- Injury with

Mitigation Proposal

This agenda item addresses an injury with mitigation proposal under ISF Rule 8i. ( 3) ( Injury
Accepted with Mitigation). This is the second meeting of the two-meeting process required by
Rule 8i.( 3). At its September 13- 14, 2005 meeting, the Board made the preliminary
determination that the natural environment of the Dolores River could be preserved to a

reasonable degree with the proposed injury to the Board' s Dolores River instream flow water

right if the Bureau of Reclamation provided the proposed mitigation.

Background

The Board holds an instream flow water right on the Dolores River for 78 cfs from McPhee Dam

to the confluence with the San Miguel River, decreed by the Division 7 Water Court on

September 29, 1975 in Case No. 75W1346 (" Dolores River ISF") with an appropriation date of

May I, 1975. The Bureau of Reclamation (" Reclamation") operates the Paradox Valley Unit

the Unit"), which is located adjacent to the Dolores River near Bedrock, Colorado. ( See

attached map). The Dolores River picks up an estimated 205, 000 tons of salt annually as it

crosses Paradox Valley, primarily from the surfacing of natural brine groundwater. The Unit is

designed to prevent this natural salt load from entering the river and degrading the water quality
of the Dolores River downstream of the Unit and the main stem of the Colorado River. The Unit

intercepts the brine groundwater before it enters the Dolores River and disposes the brine by
deep well injection.

In 1983, to enable full operation of the Unit, Reclamation applied for and obtained a decree for a

change of water rights and plan for augmentation in Case Nos. 83CW45 ( Water Division 7) and

83CW14 ( Water Division 4). Reclamation sought to change several surface water rights from
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note that currently, Reclamation does not intend to increase Unit operations, and the 700 acre-

feet release will result in a minimal amount of injury that only will occur if the released water

does not match the timing ofthe out-of-priority depletions.

2. Proposed Mitigation

Under this proposal, the mitigation results from both the Unit operations and from the guaranteed
annual release of 700 acre- feet of water from McPhee Reservoir. Unit operations have

significantly benefited the natural environment of the Dolores River at and below the Unit. Prior

to the initiation of the Unit' s operation in 1990, the salinity levels in the Dolores River through
Paradox Valley most often exceeded levels that aquatic life could tolerate. By 1996, about

ninety per cent reduction of the brine inflow had been realized ( 313 tons per day to 29 tons per

day). This reduction in total dissolved solids has allowed aquatic organisms to reinhabit the last

seven miles of the Dolores River to its confluence with the San Miguel River. Further, due to

reductions in salinity levels, the Dolores River through Paradox Valley is no longer a barrier to

upstream migration for native fishes as it most often was prior to Unit operations.

The release of the 700 acre- feet from McPhee Reservoir will be timed both to meet fishery needs

downstream of the Reservoir and to meet Reclamation' s augmentation requirements at the Unit.

The guaranteed release of 700 acre- feet to the Dolores River below McPhee Reservoir and the

addition of water to the fishery pool will benefit the natural environment of the Dolores River by
enhancing habitat conditions for the tailwater trout fishery and the native fishery further

downstream. The native fishes benefited include the flannelmouth sucker, bluehead sucker and

the roundtail chub. In addition, riparian vegetation will also be benefited during the growing
season by the slight increase in Dolores River water elevations. The additional released water

will benefit the entire ISF reach of 125 miles, including the approximately seven-mile segment
of the reach that could be injured by the Unit's depletions.

Proposed Memorandum of Al!reement

Staff presented a proposed Memorandum of Agreement (" MOA") with Reclamation to the Board

at its September 2005 meeting. The MOA

describes the operations ofthe Unit

quantifies the past and potential future injury to the Dolores River ISF

describes the mitigation provided by the Unit and the 700 acre- feet of water to be

released annually
sets forth the obligations of Reclamation to:

work with the District to ensure that the 700 acre- feet of augmentation water is

available for release every year

operate the Unit in a manner that will maximize environmental benefits to the

Dolores River

notify the CWCB of any plans to modify the Unit that may result in a change in

the amount of out-of-priority depletions at the Unit

provides that the CWCB will not place a call at or downstream of the Unit for the

Dolores River ISF while the agreement is in effect, except under certain conditions after
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consultation with Reclamation, or if Reclamation has augmentation water available for

release but does not release it when requested to do so by the Division Engineer. .
provides that the parties will reevaluate and amend the agreement if necessary in the

event Reclamation develops plans to modify the Paradox Unit in a manner that may

change the amount of out-of-priority depletions at the Unit.

This proposal would allow some injury to the Dolores River instream flow water right, but Staff

believes that the mitigation offered by the Applicant will enable the Board to accept that injury
while continuing to preserve the natural environment of the Dolores River to a reasonable

degree. This proposal will allow both preservation of the natural environment of the Dolores

River by the CWCB and maintenance of the significant environmental benefits realized by the

continued operation of the Paradox Salinity Control Unit. The Colorado Division of Wildlife

concurs with staffs recommendation to approve this proposal ( see letter attached to this memo).

Follow-Up Actions FolIowinl! the September 2005 Board Meetinl!

The Division Engineers for Water Divisions 7 and 4 have reviewed this proposal and find it

acceptable and administrable. Staff has consulted with the Attorney General's Office on whether

Reclamation must amend its augmentation plan decree to be able to implement the MOA, and

concluded that amending the decree is not necessary. Reclamation has provided the draft MOA

to its attorneys for review.

At its January 12, 2006 meeting, the District's board approved in concept a written agreement
with Reclamation that would address the Paradox Unit's augmentation needs. The intent of this

agreement is to document the annual guarantee of 700 acre- feet of water to be added to the

fishery pool in McPhee Reservoir and to be released for augmentation of depletions from the

Paradox Unit. The 700 acre- feet would not be affected by any shortages of water in McPhee

Reservoir. Reclamation and the District are in the process of negotiating langnage to be included

in the agreement and anticipate finalizing the agreement in the near future. Because the

guarantee of the availability of the 700 acre- feet of water for release from McPhee Reservoir for

augmentation purposes is integral to this injury with mitigation proposal, staff recommends that

the Board condition entering into the MOA on the agreement being finalized.

Staff Recommendation

As stated above, injury with mitigation is a two-meeting process. At the first meeting, the Board

made a preliminary determination that the natural environment of the Dolores River could be

preserved to a reasonable degree with the proposed injury or interference if Reclamation

provided the proposed mitigation. At this second meeting, the Board may take final action to

ratify, refuse to ratify or ratify with additional conditions. Staff recommends that the Board:

I) Make a final determination that the natural environment of the Dolores River can be

preserved to a reasonable degree with the proposed injury or interference to the Board' s

Dolores River instream flow water right if Reclamation provides the proposed mitigation.
2) Ratify the proposed Memorandum of Agreement and authorize the Director to execute the

Memorandum of Agreement on behalf of the Board, conditioned upon Reclamation and the

District finalizing a written agreement guaranteeing the availability of the 700 acre- feet of

water for Paradox augmentation purposes.
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Miguel River. Further, due to reductions in salinity levels, the Dolores River through .
Paradox Valley is no longer a barrier to upstream migration for native fishes as it

most often was prior to the Unit' s operation. In addition, the eventual reduction of

salts within the Dolores River riparian zone downstream of Paradox Valley would

allow for less salt tolerant plants to become established and not to exclusively favor

more salt tolerant plant species such as salt cedar.

2. The guaranteed release of700 acre- feet to Dolores River below McPhee Reservoir

and the addition ofwater to the fishery pool will benefit the natural environment of

the Dolores River by enhancing the quality of the aquatic environment downstream of

the Reservoir. The addition 0000 acre- feet to this pool, although a relatively small

addition, would enhance habitat conditions for the tailwater trout fishery, the native

fishery further downstream and the riparian vegetation. The native fishes benefited

include the flannelmouth sucker, bluehead sucker and the roundtail chub. In addition,

riparian vegetation would also be benefited during the growing season by the slight
increase in Dolores River water elevations. The additional released water will benefit

the entire instream flow reach of 125 miles, including the approximately seven-mile

segment of the reach that could be injured by the Unit's depletions.

D. Obligations of Reclamation

I. Reclamation shall work with the District to ensure that the 700 acre- feet of

augmentation water is available for release every year. Under the District' s

repayment contract with Reclamation, Reclamation and the District are required to

enter into a separate operating agreement (" SOA") that documents project operations. .
Reclamation and the District have entered into a written agreement, dated

2006, that provides for an annual pool 0000 acre- feet to be

released for augmentation of Paradox Unit out-of-priority well pumping. The

augmentation pool releases will also benefit fish populations throughout the entire

Dolores River ISF reach.

2. Reclamation shall use its best efforts to minimize injury to the Dolores River ISF

from Paradox Unit operations.
3. Reclamation shall use its best efforts to operate the Paradox Unit in a manner that will

maximize environmental benefits to the Dolores River.

4. Reclamation shall notify the CWCB of any plans to modify the Paradox Unit that

may result in a change in the amount of out-of-priority depletions at the Unit.

E. Obligations of the CWCB

I. The CWCB shall not place a call at or downstream of the Unit for the Dolores River

ISF while this Agreement is in effect. However, ifReclamation is unable to obtain

and provide 700 acre- feet of augmentation water, the CWCB may place a call at or

downstream ofthe Unit for the Dolores River ISF after consultation with

Reclamation. If for any reason Reclamation elects to not provide augmentation water

when required to do so by the Division Engineer when all or a portion of the 700

acre- feet of augmentation water is available for release, the CWCB may place a call

at or downstream of the Unit for the Dolores River ISF.
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