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THE UPPER COLORADO RIVER BASIN COMPACT

MARCH 14, 1949, 10: 55 a. m.

House or REPRESENTATIVES,
ComMrrreE ON PunLic LiANDs,
SUBCOMMITTEE 0N IRRIGATION AXD RECLAMATION,
Washington, D. C.

Hon. John R, Murdock, Chairman.

Present: John R. Murdock (presiding), Clair Engle, Toby Morris,
Ken Regan, Lloyd M. Bentsen, Jr.. Compton I. White, Walter S.
Baring, Frank A. Barrett. A. L. Miller, Wesley A. D'Ewart, Norris
Poulson, Wayne N. Aspinall, John E. Miles, Richard J. Welch, Wil-
liam Lemke, John Sanborn, Joseph R. Farrington.

The committee had the following bill under consideration :

[H. R. 2325, 81st Cong., 1st sess.]

A BILL To grant the consent of the United States to the Upper Colorado River Basin
Compact

Be it enacted by the Scnate and House of Representatives of the United States
of America in Congress ussembled, That the consent of the Congress is hereby
given to the compact, signed (after negotiations in which a representative of the
United States, duly appointed by the President, participated and upon which he
has reported to the Congress) by the Commissioners for the States of Avrizona,
Colorado, New Mexico, Utall, and Wyoming, on October 11, 1948, at Santa Fe,
N. Mex., and thereafter ratified by the legislatures of each of the States afore-
said, which said compact reads as follows :

“UppERr Corurapo River Basiy Coupact

“The State of Arizona, the State of Colorado, the State of New Mexico, the
State of Utali, and the State of Wyoming, acting through their Connnissiouers,

“Charles A. Cavson for the State of Arizona,

“Clifford H. Stone for the State of Colorado,

“Fred E. Wilson for the State of New Mexico,

“Edward H. Watson for the State of Utah and

“L. C. Bishop for the State of Wyoming,
after negotiations participated in by Harry W. Bashore, appninted by the Presi-
dent as the representative of the United States of America, have agreed, subject to
the provisions of the Colorado River Compact, to determine the rights and obliga-
tions of each signatory State respecting thie uses and deliveries of the water- of the
Upper Basin of the Colorade River, as follows :

“ARTICLE I

“(a) The major purposes of this Compact are to provide for the equitable
division and apportionment of the use of the waters of the Colorado River
Systenl, the use of which was apportioned in perpetuity to the Upper Basin
by the Colorado River Comprct; to establish the obligations ot each State of the
Upper Division with respect to the deliveries of water required to be made at
Lee Ferry by the Colorade River Compact: to promote interstate comity; to
remove causes of present and future controversies; to secure the expeditious
agricultural and industrial development of the Upper Basin, the storage of
water, and to protect }ife and property from floods.

1
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“(1) The apportionnent is of any and all mau-made depletions ;

“(2) Beneficial use is the basis, the measure and the limit of the right to use;
“(3) No State shall exceed its apportioned use in any water year when the
effect of such excess use, as determined by the Cowminission, is to deprive another
signatory State of itg apportioned use during that water year; provided, that

this subparagraph (b) (3) shall not be construed as:
“(i) Altering the apportionment of use, or obli
as provided in Article XI, XIT, XIIT or XIV of th
“(1i) Purporting to apportion among the si
water as the Upper Basin wmay be entitled to u

of Article IIT of the Colorado River Compact ; or
“(iii) Counten

ancing average uses by any signatory State in excess of its
apportionnent,
“(4) The apportionment to each State includes
supply of any rights which now exist,
"(c) No apportionment is hereb

gations to make deliveries
is Compact ;

ghatory States such uses of
nder paragraphs (f) and (g)

all water necessary for the

y made, or intended to be made, of suchh uses
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of Article 11T of the Colorado River Compact.

“(d) The apportionment made by this Article sh
for the allocation among the sign
the generation ot power,

all not be taken as any basis
atory States of any benefits resnlting from

“ARTICLE TV

“In the event eurtailment ot nse of water by the States of the Upper Division
at any time shall hecome hecessary in order that the flow at Lee Ferry shall not
be depleted below that required hy Arvticle ITI of the Colorado River Compact,
the extent of enrtailment by each State of the consnmptive use of water appor-
tioned to it by Article 1II of this Conipact shall be in such quantities and at such
times as shiall he deterniined by the Commission upon the application of the
following principles :

“(a) The extent and times of curtailment shall be such as to assure full com-
pliance with Article I1I of the Colorado River Compact ;

“(b) If any State or States of the Upper Division, in the ten years immedi ately
Dreceding the water year in which curtaibment is necessary, shall have con-
sumptively used more water than it was or they were, as the case may be, entitled
to use under the apportionment made by Article III of this Compact, such State
or States shall be required to supply at Lee Ferry a quantity of water equal to its,
or the aggregate of their, overdraft or the proportionate part of suclh overdraft, as
nay be necessary to assure compliance with Article IIT of the Colorado River
Cowpact, before demand is made on any other State of the Upper Division ;

“(c) Except as provided in subparagraph (b) of this Article, the exterit of
curtailment by each State of the Upper Division of the cousumptive use of water
apportioned to it by Article TIT of thig Compact shall be sich as to result in the
delivery at Lee Ferry of a auantity of water which bears the same relation to
the total required enrtailment of use by the States of the Upper Division as the
consumptive use ot Upper Colorado River System water which was made by
each such State during the water vear immediately preeediug the year in whiclt
the curtailment beconles necessary bears to the total consumptive use of such

water in the States of the Upper Division during the same water year; provided,

that in determining such relation the uses of water under rights perfected Prior
to Novemebr 24, 1922, shall be excluded.

“ARTICLE v
“{a) All losses of wiater ocenrring from or as the result of the storage of water
in reservoirs constructed prior to the signing of this Compact shall be charged to
the State in which snch reservoir or reservoirs are located. Water storecl in
reservoirs covered by this paragraph (a) shall be for the exclusive use of and
shall be charged to the State in which the reservoir or reservoirs are located.

“(b) All losses of water oceirriug from or as the result of the storage of
water in reservoirs constructed after the signing of this Compact shall be char-ged
as follows :

“(1) Tf the Commission finds that the reservoir is used,
to assist the States of the Upper Div

water at Lee Ferry imposed by Arti
Commission shall m.
of the United St

in whole or in part,
ision in meeting their obligations to deliver
cle I1T of the Colorado River Compact, the
ake findings, which in no event shall be contrary to the Iaws
ates of America under which any reservoir is constructed, as to
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the reservoir capacity allocated for that purpose. The whote or that proportion,
as the case may be, of reservoir losses ax tound by the Commission to be reason-
ably and properly chargeable to the resevvoir or reservoir capacity utilized to
assure deliveries at Lee Ferry shall be charged to the States of the Upper Division
in the proportion which the conswunptive use of water in each State of the Upper
Division during the water year in which the charge is made bears to the total
consumptive use of water in all States of the Upper Division during the same
water year. Water stored in reservoirs or in reservoil capacity covered by this
subparagraph (b) (1) shall be for the conmmon benefit of all of the States of the
Upper Division.
“(2) If the Commission finds that the reservoir is used, in whole ov in part,
to supply water for use in a State of the Upper Divisinn, the Conunission shall
malke findings, which in no event shall be contrary to the laws of the United States
of America under which any reservoir is constructed, as to the reservoir or reser-
voir eapacity utilized to supply water for use and the State in which such water
will be used. The whole or that proportion, as the case may be, of reservoir
logges as Tound by the Commission to he reasonably and properly chargeable to
the State in whiclt suclt water will be nsed shiall be borne by tuat State. Ax de-
termined by the Commission, water stored in reservoirs covered by this sub-
paragraph (b) (2) shall be ecarninrked for and chavged to the State in whicl
the water will be used.
“(¢) In the event the Conmmission finds that a reservoir site is available botl
to assure deliveries at Lee FPerry and to store water for consiuptive use in a
State of the Upper Divisien, the storage of water for consmnptive nse shall be
given preference. ANy reservoir or rexervoir capacity hereafter used to assure
deliveries at Lee Ferry shall by order ot the Commission be used to store water
for consumptive use in a State, provided the Conmnission finds that sneh storage
is reasonably necessary to permit such State to make the use of the water

apportioned to it by this Compact.
ARTICLE VI

«wphe Commission shall determine the quantity of the consumptive use of
water, which use is apportioned by Article 1IT hereof, for the Upper Basin and
for each State of the Upper Basin by the inflow-ontflow method in terms of
man-made depletions of the virgin flow at Lee Ferry, nnless the Commission, by
unanimous action, shall adopt a difterent method of determination.

SARTICLE VIT

“Phe consumptive use of water by the United States of America or any of its
agencies, instrumentalities or wards shall be charged as a use by the State in
which the use is made; provided, that such consumptive use incident to the
diversion, impounding, or conveyance of water in one State for use in another

shall be charged to suclt latter State,
f“ARTICLE VITL

“(a) There is hereby created an interstate administrative agency to be known
as the ‘Upper Colorado River Commission.” The Commission shall be composed
of one Commissioner representing each of the States of the Upper Division,
namely, the States of Colorado, New Mexico, Utah, and Wyoming, designated
or appeinted in accordance with the laws of each such State and, if designated
by the President, one Commissioner representing the United States of America.
The President is herehy requested to designate a Commissioner. If g0 designated
the Commissioner representing the United States of America shall be the pre-
siding officer of the Conmmission and shall be entitled to the same powers and
rights as the Commissioner of any State. Any four members of the Commission
shall constitute a quormn,

“(b) The salaries and personal expenses of each Commissioner shall be paid
by the Government wlhich he represents. All other expenses which are incurred
by the Commission incident to the adwministration of this Compact, and which
are not paid by the United States of America, shall be borne by the four States
according to the percentage of consumptive use apportioned to each. On or
hefore December 1 of each year, the Commission ghall adopt and transmit to
the Governors of the four States and to the President a budget covering an
estimate of its expenses for the following year, and of the amount payable by
each State. Each State shall pay the amount due by it to the Commission on
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“ARTICLE IX

“(a) No State shall deny the right of the United States of Amevica and, subject
to the condirions hereinafter contained, no State shall deny the right of another
gignatory State, any person, or entity of any signatory State to acquire rights to
the use of water, or to constrnet or participate in the construction and nge of
diversion works and storage reservoirs with appurtenant works, eanalg and con-
duits in one State for the purpose of diverting, conveying. storing, regulating and
releasing water to satisty the provisions of the Colorado River Compact relating
to the obligation of the States of the Upper Division to make deliveries of water
at Lee Ferry, or for the purpose ot diverting, couveying, storing or regulating
water in an upper signatory State for consumptive use in a lower gignatory State,
when such use is within the apportionment to such lower State made by this
Compact.  Such rights shall be subject to the rights of water users, in a State
in which such reservoir or works are located, to receive and use water, the use
of which is within the apportionment to snch State by this Compact.

“(h) Any signatory State, any person or any entity of any =ignatory State
shall nave the right to acquire such property rights as are necessary to the nse
of warer in conformity with this Compact in any other sighatory State by dona-
tion, purchase or through the exercise of the power of eminent domain. Any
signatory State, upon the written request of the Governor of any other signatory
State, for the benefit of whose water users property ix to be acquired in the State
to which such written request is made, sliall proceed expeditionsly to acquire the
desired property either by purchase at a price satisfactory to the requesting
State, or, if such purchase cannot be made, then through the exercise of its
power of eminent domain and shall convey such property to the requesting State
or such entity as may be designated by the requesting State: provided, that all
costs of acquisition and expenses of every kind and nature whatsoever incurred
in obtaining the requested property shall be paid by the requesting State at the
time and in the manner prescribed by the State requested to acquire the property.

“(e¢) Should any facility be constructed in a siguatory State by and for the
benefit of another signatory State or States or the wiater users thereof, as above
provided, the construction, repair, replacement, maintenance and operation of
such facility shall be subject to the laws of the State in which the facility is
located, except that, in the case of a reservoir constructed in one State for the
benefit of another State or States, the water administration officials of the State
1n whnich the facility is located shall permit the stovage aud release of any water
which, as determiined by findings of the Cominission, falls within the apportion-
ment of the State ov States for whose benefit the facility is constructed. In the
case of a regulating reservoir for the joint benefit of all States in making Lee
Ferry deliveries, the water administration officials of the State in which the
fracility is loeated, in permitting the storage and release of water, shall comply
with the findings and orders of the Commission.

*(d) Inthe event property is acquired by a signatory State in another signatory
State for the use and benefit of the former, the users of water made available hy
such facilities, as a condition precedent to the use thereof, shall pay to the
political subdivisions of the State in which such works are located, each and every
year during which such rights are enjoyed for such purposes, a sum of money
equivalent to the average annual amount of taxes levied and assessed against the
land and improvements theveon during the ten years preceding the acquisition of
such land. Said payments shall be in full reimbnrsement for the loss of taxes in

such political subdivisions of the State, and in leu of any and all taxes on said
property, improvements and rights. The signatory States recommend to the
President and the Congress that, in the event the United States of America shail
gequire property in one of the signatory States for the benetit of another signator~
State, or its water users, provision be made for like payment in reimbursement

of loss of taxes.
“ARTICLE X

“(a) The signatory States recognize La Plata River Compact entered into
between the States of Colorado and New Mexico, dated November 27, 1922,
approved by the Congress on January 29, 1925 (43 Stat. 796), and this Compact
shall not affect the apportionment therein made.

“(b) All consnmptive use of water of La Plata River and its tributaries shall
be charged under the apportionment of Article III hereof to the State in which
the use is made; provided, that consumptive use incident to the diversion, im-
pounding or conveyance of water in one State for use in the otlier shall be

charged to the latter State.
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of use, the water requirements of the land irrigated and the acreage irrigated
in connection therewith.

“(b) Waters used under rights from Henry's Fork, Beavet Creek, Burnt Fork,
Birch Creek and their tributaries, initiated after the signing of this Compact
shall be divided fifty percent to the State of Wyoming and fifty percent to the
State of Utah aud each State may use said waters as and where it deems ad-
visable.

“{c) The State of Wyoming assents to the exclusive use by the State of Utah
of the water of Sheep Creek, except that the lands, if any, presently irirgated in
the State of Wyoming from the water of Sheep Creek shall be supplied with
water from Sheep Creek in order of priority and in such quantities as are in
conformity with the laws of the State of Utal.

“(d) In the event of the importation of water to Henry's Fork, or any of its
tributaries, from any other river basin, the State making the importation shall
have the exclusive uge of such imported water unless by written agreement made
by the representatives of the States of Utah and Wyoming on the Commission,
it is otherwise provided.

“(e) All consumptive use of waters of Henry’s Fork, Beaver Creek, Burnt
Fork, Birch Creek, Sheep Creek, and their tributaries shall be charged under
the apportionment of Article IIT hereof to the State in which the use is made;
provided, that consmuptive use incident to the diversion, impounding or con-
veyance of water in one State for use in the other shall be charged to the Iatter
State.

“(f) The States of Utah and Wyoming each assent to the diversion and
storage of water in one State for use in the othev State, subject to compliance
with Article IX of this Compact. It shall be the duty of the water administra-
tive officials of the State where the water is stored to release said stored water
to the other State upon demand. If either the State of Utalh or the State of
Wyoniing shall construct a reservoir in the the other State for use in its owll
State, the water users of the State in which said facilities are constructed may
purchase at cost a portion of the capacity of said reservoir sufficient for the
irrigation of their lands thereunder.

“(g) In order to measnre the flow of water diverted, each State shall cause
suitable measuring devices to he constructed, maintained and operated at or
near the point of diversion into each ditch.

“(h) The State Engineers of the two States jointly =hall appoint a Special
Water Commissioner who shall have anthority to administer the water in both
States in accordance with the terms of this Article. The salary and expenses of
such Special Water Commissioner shall be paid. thirty percent by the State
of Utah and seventy percent by the State of Wyoming.

“ARTICLE XTIT

“Subject to the provisions of this Compact, the rights to the consnmptive use
of the water of the Yampa River, a tributary entering the Green River in the
State of Colorado, ave hereby apportioned between rhe States of Colorado and
Utah in accordance with the following principles:

“(a) The State of Colorado will not cause the flow of the Yanipa River at the
Maybell Gaging Station to be depleted below an aggregate of 5,000,000 acre-feet
for any period ot ten consecutive years reckoned in continning progressive series
beginning with the first day of October next succeeding the ratification and
apbroval of this Compact. Tn the event any diversion is made from the Yampa
River or from tributaries entering the Yampa River above the Maybell Gaging
Station for the benefit of any water use project in the State of Utah, then the
gross amount of all such diversions for use in the State ot Utal, less any returns
from snch diversions to the River above Maybell, shall be added to the actual
flow at the Maybell Gaging Station to detevmine the fotal flow at the Maybell
Gaging Station.

“(b) All consmmptive use of the waters of the Yampa River and its tribu-
taries shall be charged under the apportionment of Article III hereof to the
State in which the use is made; provided, that consumptive use incident to the
diversion, impounding or conveyance of water in one State for nse in the other
shall be charged to the latter State.

“ARTICLE XTIV

“Subject to the provisions of this Compact, the consumptive use of the waters
of the San Juan River and its tributaries is lereby apportioned between the
States of Colorado and New Mexico as follows:
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“ARTICLE X1x

“Nothing in this Conmpact shall be construed s ) )

“(a) Affecting the obligations of the Uniteq Srares of America to Tndian tribes;

“(h) Atieeting the obligations of the United States of Americn under the
Treaty with the United Mexican States {(Freary Series 904y .

“((f) Affecting any rights or powers of the United States of Ameriea, its ngen-
cies or instrunwnmlih'r!.s‘, in or to the waters of the Upper Colovasdo liver By sten,
or its capacity to acquire rights in and to (he wse of sald waters ; )

“(dy Subjecting any property of the United States of America, its agencies
or instrumentalities, to taxation hy any Stute or subtlivision thereof, or creating
any obligation on the part of ithe United States of America, its agenciey or
in.s'/trummltnlil‘i(-s, by reason ot the acquisition, construction or operation of any
property or works of whatever kind, to make any payment to any State or
Dolitical subdivision thereof, State agency, municipality or entity whatsoever,
in reimbursement tor the loss of tuxes; i )

“(e) Subjecting auy property of the United States of America, its agencieg
or instl'umentﬂlities, to the laws of any State to an extent other than the extent
to which such laws would apply without regard to thig Conipact.

“ARTICLE XX

“This Compuaect may he terminated at any time by the nnanimons agreement
of the signatory States. In the eveut of such termination, all rights establighed
uuder it shall continne unimpaired.

“ARTICLE XXI

“This Compact shall become binding and obligatory when it shall have been
ratified by the legislatures of egcli of the signatory States and approved hy the
Cougress of the United States of America. Notice of ratification hy ﬂ.le legis-
liatures of the signatory States shall be given by the Governor of each signatory
State to the Governor of each of the other signatory States and fo the Pregi-
dent of the United Sates of Ameriea, and the President js hereby requested to
give notice to the Governor of eacli of the signatory States of approval by the
Congress of the United States of America. .

“IN WITNESS WHEREOF, the Commissioners have executed six counterparts
heveof each of which shall be and constitute an original, one of \yhich shall be
deposited in the archives of the Department of State of the United States of
America, and one of which shall be forwarded to the Governor of each of the
signatory States. .

“Done at the City of Santa Fe, State of New Mexico, this 11th day of October,

¢ 9,

1048 [sgd] Charles A. Carson
CHARLES A. CARsON
Comigsioner for the State of Arizona
[sgd] Cliffora H. Stone
CLirrorp H. $TONE
Commissioner for the State of Colorado
[sgd] ¥red E. Wilson
FreEp E. Wirsoxn
Commissioner for the State of New Mexico
[sgd] Edward H. Watson
Epwarp H. WaTtson
Commissioner for the State of Utah
[sgd] L. C. Bishop
L. C. BisHor
Commissioner for the State of Wyoning
[sgd] Grover A. Giles
GROVER A. GILES
Secretary
“Approved:
“I'sgd] Harry W. Bashore
Harry W. BasHORE o
Representative of the United States of America.”

Chairman Murbock. The committee will come to order, please.
This is a meeting of the Subcommittee on Irrigation and Reclama-
tion of the Public Lands Committee.
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We ave runiing a little behind schedule today. We had hoped to
open at 10 o’clock on a measure to get congressional approval of the
upper basin compact. We yi]] proveed with that, but if T may have
the indulgence of the committee, I wonld like to malke a little state-
ment from the Chaiy, whetl ey that would be appropriate or not, show-
g my great interest in the matter, and one that I would lilke to have
the committee consider.,

Hearing no objection, the Chair will proceed with this comment :

H. R. 2325, and 10 other 1dentical hills, pertain to a very important
subject. TUnless You have lived west of the one hundredth meridian,
you can scarcely realize how Important this subject is.  We are called
Ol now to give congressional approval of a compact enterec] into b
five of the States of the Colorado River Basin vitally interested in
the upper waters of that great western rviver. Under the Constity-
tion of the United States. our States may enter into treaties oy com-
pacts with each other only with the permission of the Federal Goy-
ernment. expressed by Congress.  Under previous legislation cop-
gressional authovization has been given to these five States, and the;
have done, in a very short tine, what many thought impossible an
have come to agreement over the division of their apportioned waters,
and now they ask approval of Congress for this compact. 1t ig g
stmple matter to grant or withhold approval,

As vou first elance at the hill, it seems rather lengthy, consisting
of 33 pages: however, all Lt the first page of the bil] consists of the
text of the compact which (he five State legislatures have approved.
Tn my opinion, no changes need he made in this bill, hut it any are
made, they will have to he on page L, as just stated. T think that all
this committee and Congress need to do mow is to approve or reject
this compact as set forth i the following pages,

Naturally, I am anxions to see congressional approval given with-
out any further delay. All five State legislatures, situated hundreds
of miles from each other, acted promptly and unanimously in voting
approval—all within a period of 3 days this last January, Already
a period of 8 weeks has elapsed withont, congressional approval in this
simple matter. These five great. Western States have, in an un-
believable way, come to Agreement and have written this compact
under anthority of previous congressional enactment and subject to
the master compact governing the entire basin. T feel that we should,
without delay, vote for congressional approval,

As chairman, I would have called this to the attention of tlve com-
mittee weeks ago, but a Jetter fron our colleague, the gentleman from
California, My, Poulson, led me to believe that there might be sonie
controversy or at least that some of his constitnents wanted to be
heard on the matter, and I further got the impression that someone
might want to offer an amendment to the bill. ] heard a remark a
few days ago about an mnocent amendinent that wag being proposed
and might be offered. can think of no such imnocent or ha rmless
amendment which would be at all necessary for the beuefit. of anyone,
On page 3, lines 5, 6, and 7, it is plainly stated that this new compact
is subject to the provisions of the mastey compact of 19292,

r. PouLsox. What bage was that ?

Chairman Murbock. Oy, Page 3 of the bill. lineg 9,6,and 7, it says in
substance : This new compact 1s subject to the provisions of the master
compact. The Colorado River compact is the master compact.



Mr. PoursoN. Will you read that fourth part, Mr. Chairman, please ?

Mr. D’Ewarr. It is the wrong page, I think.

Mr. EneLe. Page 3, lines 5,6,and 7, read as follows:

It is recognized that the Colorado River compact is in full force and effect
and all of the provisions hereot are subject thereto.

Chairman Murpock. That was the one to which T had reference.

Let us assume that Congress may grant or withhold approval on this
compact. We might also assume, in keeping with that assumption,
that Congress could approve the compact conditionally, but if that
were done the condition imposed would change the compact, and any
change in the compact would require its reconsideration by the five
State legislatures. Since these State legislatures meet only biennially,
a resubmission of this compact to the legislatures might have to wait.
2 years or require the calling of special sessions of those legislatures.
It is greatly to be hoped that no snch delay need or will be oceasioned.
If an amendment, even thongh it is nnnecessary, shonld be offered
which wonld change the effect and meaning of the compact, it wonld
certainly delay, if not thwart, this splendid effort.

My own State of Arizona, although situated mostly far down the
Colorado River, has a portion of its area in the upper basin and is
mterested in this division of water in a very minor way so far as
the amount of water is concerned. hut is interested in this proper
settlement far mnore than Arizona’s obtaining less than 1 percent of
the divided waters would seem to justify. We in Arizona know, as a
matter of enlightened self-interest, if in' no other way. that the maxi-
mum development of the whole Colorado River Basin cannot be
achieved without this upper basin compact, or agreement, being estab-
lished as a cornerstone.

Mr. Weron. Mr. Chairmau, how any States in the npper and
lower Colorado River Basing approved this hill 2

Chairman Murpock. There are five States mvolved, Congressman
Welch. They are the five States of Wyoming, Colorado. Utah, New
Mexico, which are usually called the four upper basin States, and
Arizona, becanse of the fact that a portion of Arizona in the northern
corner lies above the dividing line which passes through Arizona,
and 1s entitled to about 1/150th of the water to be divided.

Mr. Wercn. What about the State of California and the State of
Nevada ?

Mr. Excre. Mr. Chairman, if it is appropriate, I would like to he
recognized for a statement at this time which I think will indicate the
interest and position of some of the people in California. T think it
will have a tendency to expedite it.

Chairman Murbock. Before you do that, Mr. Engle, T would like to
say further there are 11 Members of the House from' those 5 States.
When the bill was introduced on February 3, every Member sought to
introduce the bill to show unanimit » and most of them did introduce
bills. A bill was introduced by G{)vernor Miles of New Mexico, a
member of our committee. Congressman Aspinall, of Colorado, and
his colleagues, Congressmen Carroll, Hill, and Marsalis, of Colorado;
Congressman Barrett, of Wyoming; Judge Bosone, of U_tah; Con-
gressman Granger, of Utah; Congressman Patten, of Arizona, and
myself.

urrkk COLORADO RIVER BASIN COMPACT 13

I see most of these Members here with us today. We want to wel-
come them here. T must say that I do not use my ordinary modesty
when I bring up this bill, with the number of 2325 s mine, but I want
it distinetly understood that every Member of those five States in the
House have identical bills, and many of these Members are far more
interested in the matter than I myself.

My. Engle.

Mr. Encre. Mr. Chairman, T request your permission to make a
statement at this time. I do so for the purpose not of implying any
opposition to the confirmation of this compact but rather to indicate
the position of California with a view to getting certain basic infor-
mation which we want. We think we ought to have the information
n connection with this compact in order to make it possible to put it
through without any changes or amendments which would complicate
its final acceptance by all the people involved. The compact is obvi-
ously the result of a vast amount of work. The ability, perserverance,
and forebearance of the negotiators and the representative of the
United States in the negotiations, are deserving of high praise. They
and the States of the upper basin of the Colorado River are to be con-
gratulated on their snceess in arriving at a division of the use of water
apportioned to the upper basin by the Colorado River compact of 1922,
It would be highly desirable if the States of the lower basin were able
to arrive at a_comparable compact and terminate the long-standing
controversy which has existed in that basin.

Speaking for California, we recognize the right of the States of the
upper basin to apportion the use of water available to them under
the basic compact, in any way that seems right to them. So far as we
are concerned, they might use head-gate diversions, acreage limit ations,
or any other device to divide the use of water among themselves. Cali-
fornia’s only concern is to protect the lower basin’s right under the
Colorado River compact of 1929,

We assume that those rights are not intended to be impaired, since
we note that by article XVIIT of the proposed compact, the State of
Arizona has expressly reserved whatever rights it has as a State of
the lower basin,

If the upper basin compact does not affect the determination of the
qnantity of surplus water, as those words appear in the basic Colorado
River compact, available for service of the Mexican treaty and avail-
able for additional apportionment in 1963, and if the delivery of water
at Lee Ferry guaranteed by article 1T (d) of the basic compact is
not affected. California will have no objection to the apportionment
of water under the upper basin States compact. by any method satis-
factory to those States.

It is California’s position that nothine agreed upon by the States
of the upper Colorado River basin can affect or bind States whicl are
not parties to the agreement.

It is further California’s position that the proposed compact cannot
modify nor affect the meaning of the Colorado River compact nor the
Boulder Canyon Project Act, ,

It is not my purpose to argue or even suggest the merits of one side
or the other of the controversy as to the interpretations of the Colorado
River compact or the Boulder Canyon Project Act. Those documents,
taken together with the Californis Limitation Act, are contractial in
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character and mean what the parties meant at the time of their rati-
fication.  What the present Congress may do a quarter of a century
Jater can have no bearing upon interpretation of those documents.
They will be interpreted according to well recognized principles of
contract interpretation, all of which are concerned with ascertaining
the intent of the contracting parties at the thne the contract involved
was made.

To the extent that it is now possible to clarify the meaning of the
document, it should be done. To illustrate, T call attention to one of
the articles of the pending compact which requives clarification :

Subdivision (g) of the article VIII provides that findiugs of the
administrative commission created by the compaet shall constitute
prima facie evidence of the facts found.

Subdivisions (6), (7), and (8) of subdivision (d) of the sane article
provide for findings by the commission as to the quantity of water used
each vear in the upper basin and in each State of that basin, quantities
of water delivered at Lee Ferry during eaclt water year, and the neces-
sity for and extent of curtailiments required to satisfy the guarantee
to the lower basin. Obvicusly, the lower basin is mueh concerned with
such facts and, in the event of any difference of opinion, should not he
confronted with a prime facie case created by findings of a comnvission
representing conflicting intevests.  Sueh fiudings should not constitute
prima facie evidence against the United States nor agaiust any
stranger to the compact. Of course, Jooked at merely as a contract,
an interstate compact binds no one but the parties thereto. However,
it has been held that, under some circumstances, an interstate com-
pact approved by the Congress, in addition to being a contract, becomes
a public law (Missowri v. [llinois, 200 U. S. 496-519; Pennsylvania v,
Wheeling, ete., 54 U. S. 518-566).

As a publie law it might be held controlling in any Federal court. or
before any Federal tribunal. I do not believe that the framers of the
compact had any intent to arrogate to themselves power to set np find-
mgs of fact constituting prima facie evidence against anyvone else.
However, that might he the result of the language used. On this and
other points, we mnst have morve light before acting on the compact.

As has been said, our concern is the protection of existing rights in
the lower basin, whatever those rights may be, aud to avoid any preju-
dice one way or the other which niight arise under the pending
document.

Years ago. wheu the basie Colorado River compact was under con-
sidevation, Senator Carl Hayden of Arizona. who was at that time
a member of this body, submitted to the Honorable Herbert Hoover,
the Federal representative on the Colorado River Compact Commis-
sion of 1922, a series of questions relating to that compact. Mr. Hoover
promptly answered the questions, and his answers have been of great
value to those who have been called upon to apply the compact.

TFFollowing the wise example set by Senator Hayden, and in an
effort to expedite early consideration of the pending bill, T have sub-
mitted a series of questions addressed to the Honorable Harry W.
Bashore, representative of the United States on the Upper Basin Com-
pact Commission, and ask that the answers be made available to me
before hearings on the pending bill are closed. I believe that the re-
plies can be made without appreciable loss of time, probably before
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completion of testimony of witnesses scheduled to appear before this
committee. Mr. Bashore's replies will be of oreat value to this com-
mittee and to all others concerne. ‘

If. Mr. Chairman, we ave able to ascertain as a resnlt of Mr. Ba-
shore’s answers, that the interests of the lower hasin are not impaired.
and I anticipate that that will prove to be the case, yvou may be assuved
of California’s cooperation in securing prompt action upon the pend-
ing bill. )

Mr. Chairman, T at this point offer for the record the letter which
was addressed to the Honorable Harry W. Bashore, representative
of the United States, npper Colorado River Basin compact negotia-
tions, seut to lm at the Roger Smith Hotel in Washington, D. C.

The letter is somewhat long and T will not nndertake to read it at
this time, but will submit it for the record, and T have an acknowl-
edgment, My, Chairman, from him, in which he indicates that he has
received the communication, that the questions submitted will bhe
promptly answered, and will be submitted also to all of the commiis-
sioners who entered into this agreement. So I assmme that very
shortly those answers will be available, and if there is no objection,
Mr. Chairman, T would like to snbmit the letter without reacling it.

Chapman Murnock. The correspondence will be admitled to the
record.

('The Tetter referved to is as follows:)

MarcH 12, 1949,
Hon, Harry W, Basnore,
Representative of the United States, Upper Colorado River Basin Compact

Negotiations, Washington, D. C.

rzare Mru. Basnori: There is pending before the Righty-first Coneress H. R,
2325 which, it adopted, will give congressional approval to the upper Coloraido
River Basin compact signed at Santa Fe, N. Mex.. on the 11th day of October,
I8, by Commigsioners of the five States of the upper Colorado River Basin.

In studying the proposal, certain questions have arisen which I agstume You
can answer. It is my duty and purpose to protect the interests of the lower basin
of the Colorado River, particularly in the matter of determination of quantities
of surplus water available for serviee of the JMexican Treaty, and possibly avail-
able for additional apportionment in 1963, and to protect the deliveries of water
guaranteed by article III (d) of the Colorade River compact, Tt is not my
thonght that fhere has heen any deliberate attempt to aftect the rights of the
Iower basin under the Colorado River compact. I feel it necessary, however, to
receive assurances on certain points. For that reason, I submit to you the
following questions: '

Question No. 1. Article I of the proposed compact refers to the apportionment
of the “nse” of the water of the Colorado River system, the nse of which was
apportioned in perpetnity to the upper basin by the Colorado River compact.

(1) Is the word “use” to be taken as synonymous with the phrase “hene-
ficial consumptive use” as it oceurs in the Colorado River compact?

(D) In this conneetion, note that the phrase “consnmptive use” occurs fre-
quently in the pending compact. Is there any difference in meaning between
the phrase “consnmptive use” as used in the pending compact, and “beneficial
cousuptive use” as the phrase is used in the Colorado River comparet?

Question No. 2. In Article TI, the term “virgin flow” is defined to mean “the
flow of any stream undepleted by the activities of man.”

(a) Is it proposed to determine “virgin flow" with respect to each year, or
to use averages?

() If on an annual basis, how will “virgin flow” for any particular fu-
ture water year be determined?

Question No, 3,

(@) Will consumptive uses in each of the States, nnder Article III, be
determined with reference to ench water year?

(b) Or, are these quantities to be determined on long- or short-term
averages?




Question No, 4. Article IV speaks of curtailiment of use of water in order that
flow at Lee Ferry shall not be depleted below that required by article III of the
Colorado River compact,

Does the word “use” mean the same thing as the phrase “consumptive use”
as determiuned pursuant to article VI of the compact?

Question No. 5, Article V, subsection (e¢), provides that: “In the event the
.Commission finds that a reservoir site is availahle both to assure deliveries at
Lee Ferry aud to store water for consumptive nse in a State of the upper di-
vision, the storage ot water for cousumptive use shall be given preference,”

Does this mean that the Commission may exonerate any reservoir or
reservoir capacity from the obligation of article III (d) of the Colorado
River compact? If not, what is meant by the “preference” for consumptive
use?

Question No. 6. Avticle VI provides that the Counmission shall determine the
aquantity of the consumptive nse of water for the upper basin and for each State
of the npper basin, by the inflow-ontflow method in terms of man-made deple-
tions of the virgin flow at Lee Ferry, unless the Commission, by unanimous
action, shall adopt a different metliod of determination.

(a) Ontflow from the upper basin appatently would be measured at Lee
Ferry, Where and how would inflow to the upper basin be neasured ?

(h) Tt is my nnderstanding that a iarge part of the nsge of water in the
upper basin will be made possible by over-year and cyclic storage. The
inipounding ot water in storage reservoirs would be reflected by depletion
at Lee Ferry during the water year in which water is impounded. Does
article VI mean that consumptive use will be measured by water stored, as
distingnislied from the withdrawals from stovage and application to use
on land?

(e} How is it proposed to acconnt for water stored in one vear and applied
to use in another and later yvear? Specifically. would consumptive use he
considered as occurring in the year in whicl water is impounded, or in some
later year when it is withdrawn from storage and applied to nse?

Question No. 7. Article VIIT provides tor an “Upper Colorarle River Commis-
sion.” Among other things, the Comnission is anthorized to (article VIII (d)) :

“(6) Make findings as to the quantity of water of the npper Colorado River
syvstem used each vear in the upper Colorado River Basin and each State thereof ;

“(7) Make findings as to tlie quantity of water deliveries at Lee Ferry during
each water year;

“(8) Make findings as to the necessity for and the extent of the curtailment
of use, required, if any, pursnant to article IV hereof.”

Subdivision (g) of the same article provides that: “Findings of fact made by
the Commission shall not he conclusive in any court, or hetore any agency or
tribunal but shall constitnte prima facie evidence of the facts found.”

It has been held that, in addition to its contractual character, under some
circumstances a compact approved by the Congress is a public law (Missouri v.
1llinois, 200 U. 8, 496-519 ; Pennsylvania v. Wheeling, ete., 54 U. §. 518-566). Is
it intended that subdivision () above shall be binding on any State not a party
to the upper Colorado River Basin compact, or on the United States?

Question No. 8. Will the ratification by the several States and the approval by
the Congress, of the upper Colorado River Basin compact in any way amend or
affect the meaning of the Colorado River compact, whatever that document may
mean?

Questiont No. 9. T note that iu article XVIIT the States of Arizona, New Mexico,
and Utah have reserved their respective rights and interests under the Colorado
River compact, as States of the lower basin. Wil the ratification ang approval
by the Congress of the upper Colorado River Basin compact impair or in any way
affect the rights of States of the lower basin not signatory thereto?

Your early response to the questions submitted herein will be deeply appreciated,

Very truly yours, ’

Crair ENGLE, Member of Congress,

Chairman Murpock. The letter to Mr. Bashore contains the ques-
tions, I suppose?

Mr. Enare. That is correct, yes, sir.

Mr. Mrrer. Mr. Chairman, the gentleman I believe is a lawyer,
and there are other distinguished lawyers on this committee. I know

there is a controversy over water. Maybhe the question is not
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appropriate at this time, but I want to state the question and leave it
hanging in the air until we get through with the witnesses, and that
is this: '

Regardless of the legislative procedure that we, as a committee, or
Congress might take, I am wondering if the type of final adjudication
of the water rights in this bill as it relates to California would not
eventually have to be decided by the Supreme Court, just as it was in
the case of Colorado, Wyoming, and Nebraska. That doesn’t need to
be answered now. I want to leave that question before the committee
as you hear the witnesses.

Mr. Barrerr. I can answer you, if the gentleman wants an answer.
1 will say that the State of Nebraska kept the State of Wyoming in
court for nearly a quarter of a century, but in this particulav case the
npper basin States have very fortunately agreed on the division of the
water.

Mr. Mitrer. Yes, Mr. Chairman, but the State of California, I be-
lieve, has some interest here and some controversy that I say, even-
tually, will it not have to be adjudicated by the Supreme Court?

Mr. Barrerr. The Supreme Court will not interfere in any way,
shape, or form in my humble opinion with the compact arrived at by
the upper basin Stafes, Now, the way T see the situation here today,
1t is a great deal like the colored preacher that was taking over a new
church and found they had a very violent dispute in the church, and in
his first sermon he did not refer to it. One of the brothers got up and
said, “Parson, we all note you said nothing about this here controversy
we have been having.” He said, “That s true. I just left that in
status quo.”  So the brother got up and said, “I don’t understand what
that status quo means.” He says, “That is a Latin word that means
we just left it in the mess it’s in,” so we are just leaving California and
Arizona in the mess that they are in.

Mr. Encre. That is all we want to be sure of, Mr. Barrett, that that
is precisely what happens.

Mr. MiLLER. Mr. Chairman, as we proceed with the witnesses, let’s
keep the thought in mind, regardless of what this committee or the
Congress does “will it not eventually have to be adjudicated by the
court, just as California, Wyoming, and Nebraska did adjudicate a
long period of controversy in the courts?” It has been settled, and T
think satisfactorily.

Mr. Encre. Let me comment on what the gentleman from Nebraska
says. We think that is true. We think your statement is correct,
and the only thing we want to be sure of, as the gentleman from Wyom-
ing indicates, is the status quo, 1f and when we get into court. In
other words, we do not. want langunage in this compact and agreements
drawn between States not mncluding California to affect a decision
that comes up later. We want the status quo, Mr. Barrett,.

Mr. Barrert. The status quo applies only to the lower basin States.
Now, the reason that the Supreme Court took jurisdiction and decided
the case between Colorado and Nebraska was that they could not arrive
at the compact. Here the compact has been arrived ‘at, and unider the
Constitution of the United States the sovereign States have a right
to agree between themselves, and they have certainly done that here.

Mr. Lemkes. I think the only way they could get'in court would be
if there would be a misunderstanding between States as to what their
language means.



Mr. Bagrrerr. I don't think there will he any misunderstanding.
_ Chairman Moroock. Before calling the first witness, let us hold
m nind, as Congressman Miller said, his question was thrown out for
consideration by witnesses as well as members of the committee. I
Just want to say to Congressman Miller that I was in a hearing before
another House committee a few days ago in which one of his colleagues
from Nebraska was on the witness stand. and he was asking for appro-
priations for the development of the Republican River which involved
three States. Iheard that gentleman from Nebraska say in effect, “IWe
co not want this in litigation. We have had our fill of litigation, and
hope that the matter can be settled.”

I just say that by way of following np what Congressman Barrett
has said. We have this morning Judge Clifford Stone of Colorado,
who is one of the leading water authorities in the West, and one well
(nalified to present this matter to ns. He is well qualified to present
this matter to us officially in this case as well as otherwise.

Judge Stone, may we have your statement ?

STATEMENT OF JUDGE CLIFFORD H. STONE

Mr. Stoxe. Mr. Chairman, and members of the committee, it might
be well at the outset to indicate to the committee the manner in which
we propose to submit the npper Colorado River Basin compact iunder
H. R. 2325 for the consideration of this committee.

Chairman Murpock. Judge Stone, do you prefer to be seated ?

Mr. Srone. Well, I think perhaps I had better stand.

We recognize that if we can present this matter in an orderly fashion.
and without repetition. it will save the time of this committee.” Accord-
ingly, we plan that I shall make a brief general statement. I shall
then be followed by Mr. Royce Tipton, who will explain those pro-
visions of the compact which deal primarily with engineering phases.

Mr. Tipton is an engineer who has participated as one of the engi-
neering advisers in the negotiations of this compact. '

Mr. Tipton then will be followed by Mr. Brietenstein who will ex-
plain the other provisions of the compact, since they are principally of
a legal nature. Mr. Breitenstein served as a legal adviser during the
negotiations.

I am director of the Colorado Water Conservation Board, and served
as Colorado’s commissioner on the commission.

All of the commissioners representing the States who participated
in the negotiations are present with the exception of Mr. Watson
of Utah. Utah will be represented here by the attorney general, and
by Judge Howell of Ogden.

The presentation by the three men whom I have mentioned will then
be followed by briefer statements by commissioners and others repre-
senting the other signatory States.

Congressman Engle has placed in the record questions which have
been submitted to Harry W. Bashore, the Federal representative who
gerved as the chairman of the npper Colorado River Basin compact
commission. That letter contains questions which in our judgment
California has a right and shonld present in these hearings in order
that the provisions and their intent and purposes may be clearly
understood in the consideration of giving congressional consent to this
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compact. After veviewing the letter it appeaved to us that it would
be more appropriate if those answers were given not only by the
Federal representative, hut by commissioners vepresenting all of the
States. After all, a compact negotinted among States represents an
agreement among those States and the intent and purpose in the minds
of the negotiators, those who represent the States, as distinguished
from the Federal Govermment ave very important, and in order to
better handle this matter, and before the hearings close, Congress-
man Engle, we propose to submit for the 1'9(-,«)1-(% and, for further
questions, if it is deemed advisable, a letter signed by these commis-
sionevs approved by the Federal representative, and those questions
will be answered as coneisely and accurately as it is possible to do so.

My Exore. Thank you very much. Mr. Stone.

My, Sroxe. It is well briefly to review the negotiation of this com-
pact.

On July 22,1946, the Governors of Arizona. Colorado, New Mexico,
TUtah, and Wyoming, or their representatives, met at Cheyenne, Wyo.,
and agreed to initiate negotiations of an upper Colorado River Basin
conipact.  The organization meeting of the conunission was held at
Salt Lake City. Utah. on July 31. 1946. Harry W. Bashore, who had
been previonsly designated by the President of the United States
as the Federal representative, was elected chairman. Grover A. Giles,
attorney general of Utah. was made secretary of the commission. The
compact was finally signed by the commissioners at Santa Fe, N. Mex.,
on October 11, 1948.

Before the compact was signed on October 11, 1948, 8 meetings and
50 sessions of the commission were held. At the organization meeting
an engineering advisory commniittee was created, hecause it was recog-
nized that available information on water supplies, water uses, and
other data were not sufficient to serve as a guide to the commission
in making the compact. The commission assigned to the engineering
committee specific tasks. The committee met on an average of every
2 months over a period of more than 2 years. Its work was not con-
fined to meetings of the committee, but included the time and efforts
of the staff of engineers of the Bureau of Reclamation, and of the
individual States.

The report of the Burean of Reclamation, submitted to the Presi-
dent of the United States by the Secretary of the Interior on July 24,
1946, euntitled the “Colorado River Honse Document 149, Eightieth
Congress, First Session,” was of great value to the Commission in con-
sidering the potential development of the basin and important factors
in connection therewith.

I should like to suggest to this committee that that report of the
engineering advisory committee was of great value to the Commission,
and in my judgnient will be of great value to anyone interested in the
Colorado River in the future. It does not represent the findings of
a Federal agency nor of any one State, but it represents the findings
of competent engineers from five States collaborating with engineers
representing the Bureau of Reclamation.

At this point I wish to pay particular tribute to J. R. Riter, of the
Burean of Reclamation, who served as chairman of that engineering
advisory committee.
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Following the negotiation of the compact it was considered by the
legislatures of the five signatory States. It is interesting to note that
in those five legislatures there were only two votes of the total mem-
bership of those legislatures against ratification of the compact. In
Colorado every member of the house of representatives joined as
sponsors in the bill which provided for ratification.

At this time I offer for the record a certified copy of the act passed
by the Colorado Legislature ratifying on behalf of the State of Colo-
rado the upper Colorado River Basin compact. This act became effec-
tive on the second day of February 1949, when it was sigued by Gov.

Lee Knous, of Colorado. )
In offering this for the record I suggest that in the interest of
saving printing that the portion of the report which reproduces the

compact be eliminated. .
Chairman Murnock. Without objection, it will be entered into the

record at this point.
(House bill No. 1, State of Colorado, is as follows:)

STATE OF COTORADO
OFFICE OF THE SECRETARY OF STATE
CERTIFICATE

TUNITED STATES OF AMERICA,
State of Colorado, ss:

1, George J. Baker, Secretary, of the State of Colorado. do hereby certify
that the annexed is a full, true, and complete copy of Houxe Bill No. 1, filed
in this office on the 2d day of February A. D. 1949, at 10: 30 a. m.

In testimony whereof, I have hereunto set my hand and affixed the great
geal of the State of Colorado, at the city of Denver this 2d day of February
A. D, 1949.

[sEAL]

Gro. J. BAKER,
Sceretary of State.
By James R. Mosier,
Deputy.

AN AcT
HOUSE BILL NO. 1

By Representatives Bezoff, Steele, Abe, Abernethy, Archambault, Armstrong,
Barker, Beede, Beery, Bennett, Bentley, Blackman, Bledsoe, Brown, Clay,
Cobb, Crowley, Dameron, Eaton, Foster, Hamburg, Hanson, Herring, Higel,
Hill, Hobbs, Holt, Horsman, Houtchens, Johnson (Chey-Lein), Johnson (Las
Animas), Kelley, Kendrick, Keunedy, Kramer, Lamb, Lupton, MacDonald,
Nelson, Ogilvie, O'Neill, Owens, Paddock, Parsons, Pellet, Phillips, Pile, Quiat,
Itadetsky, Roth, Schooley, Smartt, Smith, Stalker, Sullivan, Tinsley, Tyler,
Vade, Ward (Crowley & Otero), Ward (Min'l-Rio Grande), Weissenfluh,
Wells, Welsh, Yersin, Mr. Speaker.

AN ACT Approving the upper Colorado River compact among the States of Colorado, New
Mexico, Utah, Wyoming, and Arizona ; affecting the Colorado River, its tributaries, and
the waters of said river and its tributaries; and providing for the operation and
implementation of sald compact
Be It Enacted by the General Sssembly of the State of Colorado:

Srerion 1. The General Assebly hereby ratifies the compact among the States
of Colorado, New Mexico, Utah, Wyoniing, and Arizona, designated as the “Upper
Colorado River Basin Compact” and signed in the City of Santa Fe, State of
New Mexico, on the 11th day of October, A. D. 1948, by Clifford H. Stone, Com-
missioner for the State of Colorado, Fred E. Wilson, Commissioner for the
State of New Mexico, Edward H. Watson, Commissioner for the State of Utah,
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L._ ( B15¥l<)p.' ('()lllll‘li.\‘.‘\‘imle.‘]f f(.»r the State of Wyoming, Charles A. Carson, Com-
Ln:x.\.\m'nfn for thethsz ot Arizena, and approved by Harry W. Bashore, lielil'e-
‘,entz:tne of the United States of Awerica. Said cowpact is as follows:
bl * * n » ’
z - =
. Epwaxp H. Warson,
Connissioncr for the State of Utah,
) o L. C. BisHop,
Conmissioner for the State of Wyoming.
GROVER A. GILES,
Approved: Neeretary,
) ) Harry W, Basiore,
Representative of the United States of America.

e Y Qad
I1nzzci)gési'l;(tligzl({l]l;lCttl 5]1:1]1.1‘1m beconle operative 111}1~ss and until the sanme shall
pave be (‘¢ ified } y the legls]atlll'gs of ench of the signatory states and consgented
(tt ,()‘,\] lf ()11,1e>s_(>f the.Umtvd Statex of America. The Governor of the State
:y: ﬂ(l'()l.l.('ll) ‘\:11:111 give nptl(:e of the ratification of said compact by this Aet to ;11'9
dovernors of the Stateg of New Mexico, Ttah, Wyoming, and "\1'17 ma, and
I])P‘I’I‘("El(l(‘,llt of the United States of Amevrica. . o rimen, and o
mcc: ‘3. It is lufrehy recognized, found, determined and declared that the com-
})lact g}e‘:fl_tes ‘an mte'l‘sta.te agency which is known as the Upper Colorado River
ommission (ll.l(l which is an independent entity whose members and employees
nrg;got_’} Qg‘ffie‘fg lz\nd”gmployees of any of the states signatory to the comfmacé.
U];b;’]‘I (.‘()10’.:(11(: 11%;:11.(1 (c:umpu‘ct becomes effective, _lihe Colorado member of the
o sei:ve u‘ntil I vm .,omnnss.lon shz_lll be appointed by the Governor, and
‘,'f A (‘O]O(;'l?lc)atﬁqnv (?f ‘}ns a1_)p9111t111ent l?y the GQ\'ernor, and, on behalf
ety o ‘fu(l 11.\e1. (Jomm‘lss.mn,'the State of Colorado shall pay his
ety Xpenses a nd also (_01111)e1|satlun in an amount which shall be fixed by
SFE‘ )\'791'111;)1\, (.}11(1 }'\1](‘1‘1 80 ﬁxe(l shall be changed only by the Governor,
1|1i‘q\:i;;1;).‘xnd“the”lp”\-l”11“" .\‘l‘l;-il'(-‘ of the eXpenses of tl.lt‘ Upper Colorade River Com-
('1)‘]1‘1]11&&"1 he “. penses and the compensation of the Colorado member of that
‘, 15 on shall be paid out of funds now or hereatter appropriated by the
(Zreneml Assenlbl_\‘.tn the Colorado Water Conservafion Board and V\V'Il"l"lnt
<hall be (11‘.:1\\'11 against such approprintions npon vonehers sighed 1)\" the G; \'9(' S
:nl(} the.Dlre('tnr ‘ff the Colorade Water Conzervaiion Bom'a ' remmor
QPZ:}(";I:EE]1‘1‘211;“;\;1151n}lx ;nf the Afhninixtmti\'v Code of 1941 { Chapter 2, Colorado
.imﬁ)pli('zll;le ‘tyn ;-il'l“).]i;l\f‘(;l.l] “:(-t‘.\‘ ):111}1(::1'”;1 tory or supplementary thereto shall be
AL A Droceedings taken to carry out the purposes of said
) Sec. 7. 1f any provision of this act or the application thereof to any person or
:'Il'Clpl]Nt.:lll(‘(‘s is held invalid, such invalidity shall not affect other 1)1"0\’i§i¥)11§ or
:‘A})D_hc‘:l‘.‘glltﬁ of the act \\'l}i(-ll can be given effect without the in\':llitl plr«)vi.;ion
,\’H\’(‘-\l]!:]ll);é,ﬂ ion, and to this end the provisions of thix act are declared to be
%EC 8. The Geqel':l] Assembly hereby finds. determines. and declares that this
;.1.41;91&119(-essn1'y for the inunediate preservation of the public peace, l'iéalt‘h. and
_SE('. 0. In the opinion of the General Asgeinbly an emergency exists; thexrefore
this Act shall take effect and be in force frony and after its 1).1\\1ge . e
Pat Maeit, Jr.,
Speaker of the Honse of Representatives.
WALTER W, JoHNSON,
President of the Senate.
) HeENry CHRISTENSEN,
Clhicf Clerl: of the House of Representatives,
Frep (. FrRGUSON,
rrerd et rnr oy
Approved at 10:21 a. m. FPelnvuary 2, 1049 secretary of the Semate.
Lee Knous,
Governor of the State of Colorado.

Chairman Murpocx. Mav I as 1

) . ask, Jndg ¥ ‘repr :
e MURRCE Qt'(' I sk, 1dpe'St0ne,_\\ i1l other representa-
{ N r fonr States furnish similar evidence of ratifica tion ?
; Mr. StoNE. Yes. It is planned that as each representative from
the other States appear here, he will submit for the record evidence
of ratification.
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\t this point, at the suggestion of the Federal vepresentative, Harry
W. Bashore, I submit and read into the record a statement of the cost
of negotiating this compact. I do that because of the general interest,
and in order to indicate to the committee that amicable adjustment of
interstate water problems cost much less money than the litigation
which has been referred to this moring.

The statement includes direct expenditures and the portion of sal-
aries of regnlar employees of the States when they devoted their time
to the compact negotiations. The statement indicates that Colorado
expended %39.850; Avizona, $19,087.86; Wyoming, $18242.12: New
Mexico, $25,443.18; Utah, $28431; the Federal Government, $90,000.
or a total of $221,055.08.

T connection with the submission of that statement, and considering
the purpose back of it, when our chairman, Mr. Bashore, made the
suggestion, and because of the question asked by Congressman Miller,
of Nebraska, may I most sincerely suggest that interstate litigation
over water can and should be avoided. It is not necessary to go to
the Supreme Court of the United States for the purpose of adjusting
controversies over the use of the waters of an interstate stream. There
are two methods possible to accomplish this purpose. Oune of them,
of course, is through an original action in the Supreme Court of the
United States. The other is the compact method. In recent years, I
believe in every case recently before the Supreme Court, it has been
suggested by the Court that 1t is more desirable for the States, and a
better result would be obtained, if the involved matters incident to
interstate streams were settled through compacts; and may I suggest
this, that in the case of the Arkansas River, my own State spent nearly
50 years litigating over the waters of that river, and within the last
2 years, and after we got a Supreme Court decree, we found it neces-
sary to make a compact.

Mr. MizLer. Will the gentleman yield at that point?

Chairman Muroock. Will you yield?

My, STONE. Yes.

Mr. MiLLer. Judge Stoue, you are an expert, and I agree with you
100 percent that if you can settle these problems without litigation
it is a much better procedure and I hope it can be done, but as an expert
on irrigation matters, would you care to look into your crystal ball
and suggest an opinion as to whether you think there will be liti-
gation 1f the Congress passes H. R. 23251

Mr. StonEk. I should like to answer that in a different way. I should
like to say that there is much less chance of litigation if this compact
is approved. I should like also to suggest that if this compact were
not made, so far as the upper Colorado River Basin is concerned, it
would be necessary for us to go into court. We do not wish to involve
the tinie and expense to apportion this water by litigation if we can
accomplish it through a compact.

Mr. Mirieg. I agree with you. .

Mr. Stoxe. Whether in the future there should be some litigation
over the interpretation of the compact, none of us can say. We hope
we have made a compact that is so plain, so clear and so understand-
able that such a litigation will not take place.

Mr. MiLier. You think there is a possibility, for instance, that the
State of California might challenge some provisions in the compact?
You think that is a possibility, don’t you?
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Mr. StoxE. Yes.

Mr. MiLier. And it could be thrown into the Supreme Court?

Mr. Stoxe. Yes, that is a possibility.

Mr. MILLER. Yes,

Mr. Stoxk. I think though that we have probably avoided that.

Mr. Mitrer. 1 hope so.

Mr. Stonek. In Colorado we have a number of interstate streams.
We are the roof tree of the Nation and rivers arising in the State
run in all directions. We have had more litigation over interstate
waters than any other State in the Union. The Board of which I am
director has definitely decided that we are not going to have litiga-
tion if we can avoid it by getting along with our neighbors. The
hasin of the Colorado River, as I shall explain, is made up of the upper
and lower basins. It is conceivable there may be questions in the
lower basin which may not affect the upper basin; likewise, questions
in the upper basin which may not affect the lower basin.

The Slupreme Conrt in the last case over the Arkansas river made
this admonition: That the welfare of the water nsers of IKansas
and Colorado would be better served through amicable adjustiments
of disputes over Arkansas river water than by further litigation. I
helieve that 1s true of any interstate streams.

My, Bareerr. Judge, in further response to the question from the
centleman from Nebraska, of course, if hy any chance the State of
California or any other State in the lower basin were to find it possible
to get into the Supreme Conrt on matters sgreed upon in this corpact,
certaimly the compact would be conclusive against the signatory States,
and any dispute the Court would take jurisdietion of would be between
one of the lower States and the eutire upper basin group; is that not
right?

Mr. Stoxe. Yes. That may be speculation, but it is probable that,
=0 far as the compact you are now considering is concerned, such a
question wonld involve a matter of whether or not the provisions of
the upper basin compact are strictly in accord with the basic docu-
ment, namely, the Colorado River compact.

As I shall point out later, the upper basin compact was made sub-
ject to all of the provisions of the original Colorado River compact
which was negotiated in 1922 and finally approved by the Congress in
1928. The five States which negotiated the more recent compact are
signatories to the Colorado River compact, and are bound thereby;
and the provisions of this recent compact must be carried out in con-
formity with the provisions of the original compact.

I wish now to go to the matter of the necessity for an upper Colo-
rado River Basin compact. The Colorado River compact of 1922
made no apportionment of water or of the use of water among the
States of the Colorado River basin.

The 1922 apportionment was between the upper and lower basin of
the river. Besides these five States, the State of California and the
State of Nevada negotiated and signed the original Colorado River
compact.

Since 1922 water development in the upper Colorado River Basin,
and projected plans for ultimate integrated development have precipi-
tated questions of available water supplies in the various States for
proposed projects. This is particularly true of the major projects
which will utilize large quantities of water.
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A« authorized by section 15 of the Boulder Canyon Project Act
(45 Stat. 1057, 1065), passed in 1928, and section 2 of the Boulder
Canyon Project Adjustment Act (54 Stat. 774), passed in 1940, the
Bureau of Reclamation has been carrying on studies and investigations
on the Colorado River for a number of years. These investigations
and the formulation of a veport were intensified in the years 1944 and
1945, and the forepart of 1946. On July 7, 1946, a departmental veport
of the Departient of the Interior on the Colorado River was issued.
This followed and was based upon a report and recommendation, dated
Mareh 22, 1946, by the directors of regions 3 and 4, Bureau of
Reclamation,

The 1946 report stated:

There is not enongh water available in the Colovado River system for full
expanxion of existing and authorized projects and for all potential projects
outlined in the report, including the new possibilities for exporting water to
adiacent watersheds, The need for a determination of the rights of the respeciive
States ro deplete the tlow of the Colorado River consistent with the Colorado
River compact and its assoeinted docmments, thevefore, isx most pressing,

The same report recommended :
That the States of the Colorado River Basin deterinine their respective rvights

to deplete the flow of the Colorado River consistent with the Colorado River
compact,

After reviewing the comments of the States and of various Federal
agencies on the 1946 report. the Secretary of the Interior on July 19.
1947, submitted his interim report on the status of investigatious of
potential water-resource development in the Colorado River Basin
m Arizona, California, Colorado. New Mexico, Nevada, Utah, and
Wyoming. The Secretary in his letter transmitted to the Congress,
dated July 24, 1947, explained :

As stated in the interim report, existing circuunstances tend to preclude the
formmlation of a comprehensive plan of developnient of the water resources of
the Colorado River Basin at this time. Accordingly, although T cannot now
recommend anthorvization of auy project, I am transmitting the report to you
in order that the Congress may be apprised of this comprehensive inventory
of potential water-resource development in the Colorado River Basin aud of the
present xituation regarding water vights in that basin.

The conclusions of the 1947 report on the Colorado River con-
tained this language:

That a comprehensive plan of development for the Colorado River cannot
be formulated at this time.

That further developuient of the resources of the Colorado River Basin, par-
ticalarly large-scale development, is serionsly handicapped, if not barred, hy lack
of determination of the rights of individual States to utilize the waters of the
Colorado River system. The water supplies for projects to acconmplish snch
developient might be assured as a result of compact among the States of the
separate basins, appropriated court or congressional action, or otherwise.

That the States of the upper Colorado River Basin and States of the lower
Colorado River Basin should be encouraged to proceed expeditiously to deter-
mine their respective rights to the waters of the Colorado River cousistent with
the Colorado River compact.

You will obsevve, according to that veport. that. although plans
for comprelhensive development are proceeding in other basins in the
West, the States of the Colorado River Basin—as I shall now refer
particularly to the upper basin—are unable to proceed with any large-
scale development in the absence of a compact; and that the Secretary
recommended to these States to attempt to consumate a compact.
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These five upper basin States accepted that suggestion and, as T
lave indicated, proceeded almost immediately to negotiate a compact.
T wish one could be negotiated in the lower basin, but we shall not
tonch on that.

So we are lere today subnitting to yon a basic decument which is
necessary if these five upper basin States are to proceed to develop their
water resonrces. '

At this point I wisht to suggest to vou, contrary to a general view
whicli ias been expressed iu Congress concerning this compact, that
we did not proceed with these negotiations in accordance with any
previous statute or authorization by Congress to make a cornpact.
We proceeded under the right of quasi-sovereign States as provided
by the Constitution to make a compaet, it being understood, of course,
that sneh compact is not binding and effective on the signatories
rthereto until it Lad been ratified by their State legislatures, aucl until
Congress had granted its consent to such a compact. It has long been
the holding that previous act by Congress is not necessary for States
1o proeeed with the negotiation of a compact. If a comipact is made,
and later it is consented to by the Congress, such consent implies
previous anthority to proceed with negotiations. Tt is under that
vrinciple that we proceeded.  We did not proceed nmder any section
ot the Boulder Canyon Project Act, nor under any provision of the
“‘olorado River compact,

Chatrman Morpock. I want to thank you for correcting my state-
iment. a while ago on that, Judge Stone. T was not quite clear in
regard to this first step.

Mr. Sroze. That same statement was made over oun the Senate
~ide, and I have here a dociiment which I shall not go into, but it is
o brief on that subject. and I believe Mr. Breiteustein fonnd 24+ com-
pacts where the same proceduve was followed as was followed in this
ase,

My, Mizier. And do I understand. Judge Stone, that the upper
valley compact involves the avea above Lee Ferry, not below?

Mr. Sroxe, Yes; and Tam going to explain that now.,

Mr, D'Ewarr. Could I ask a question on the point Judge Stoune
st bronght out ?

Chairman Murbocr, Yes, sir.

My, D'Ewarr. As you know, I served 4 years on the commission in
by State, and I oremenber the very point vou are bringing ount was
lizcussed, but as I remewber, in order to have a representative of the
Federal Government sign the conipact, it was necessary for previous
mithorization, was it not ?

Mr, Stoxn. I do not believe that follows, Congressman D'Ewanrt,
1 this partiendar case. because the Federal Government had desig-
sated, through the appointinent by the President, a Federal represent-
arive,  He participated in these negotiations, and upon the signing of
“he compact approved it, and it was our judgment at that time, and
- now onr belief, that such previons action by Confress is not neces-
-y to obtain the appointment of a Federal representative, if one
~actually appointed.

Now, I shonld like to refer briefly to the Colorado River compact
11922 in order to clavify the general relationship, not specific, of
“his compact now before you, and the original Colorado River com-
saet wlich was signed at Santa Fe, N. Mex., in Noventber 1922,
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The upper Colorado River Basin compact must be in conformity
with, and may not violate, the Colorado River compact of 1922. That
compact was negotiated and signed by the commissioners representing
all seven States of the Colorado River Basin.

It was later ratified by the signatory States and approved by the
Congress. The Colorado River compact was signed on November
24, 1922, and more than 6 years passed before it was finally approved
by the Congress on December 21, 1928. ‘ .

The Colorado River compact of 1922 accomplishes these things. I
do not mean that this listing is all-inclusive, but it includes these mat-
ters which T now mention. They are importaunt to consider in con-
nection with the compact which is now before you.

The compact divides the Colorado River Basin into an upper and
lower basin. The dividing point is at Lee Ferry, which 1s on the
river approximately 30 miles (river distance) below the Utah-Arizona
boundary line, and 1 mile below the mouth of the Paria River. ~Colo-
rado and Wyoming are entirely within the upper basin. California
and Nevada are entirely within the lower basin.  Arizona, Utah, and
New Mexico include territories within each of the two basins.

The Colorado River compact of 1922 makes no apportionment of
water among the seven States of the Colorado River Basin, but it
divides the beneficial consumptive use of water between the upper and
lower basins. The beneficial consun{)pti.ve use of 7,500,000 acre-feet
annually is apportioned to the upper basin. ) '

m']Il‘llli cvompf%clt) creates two chla_sges of Colorado River Basin States,
namely, States of the lower division and States of the upper division.
The States of the lower division are Arizona, California, Nevada, and
the States of the upper division are Colorado, New Mexico, Utah, and
 yoming.

" 3YO(:H will note that there is little distinction between States of the
upper basin and States of the upper division. Arizona is a State of
the nupper hasin, but is not a State of the upper division. Apparently
the principal purpose of providing for States of the upper division was
to include appropriate provisions in the compact for making deliveries
of water out of the upper States, the four States of the upper division,
' se in the lower division. o
fOI"I‘Eée(-ompact provides that the States of the upper division, and I
quote:

= # will not cause the flow of tl%e river at LtgedFel;?ryl(t)o é):n(slggéiitsg tzy(zl:;\;

o £ acre-feet for au eriod o y §
3;101(‘:)'?;31; ti{rslltgostfinl?,r?g%?ggr;:sli%e series begiznili)g with the first day of October
next suceeeding the ratification of this compact.

You will observe from what I have said that under the Colorado
River compact the upper five States, that. is, States of the upper basin,
are apportioned in perpetuity the bgl‘leﬁcml consumptive use of
7,500,000 acre-feet of water annually. The four States, not counting
Arizona, are also obligated under the compact to make deliveries of
water at Lee Ferry in accordance with the quoted provision which I
have just read to yon, and that that delivery of water shall aggregate
75,000,000 acre-feet for any period of 10 consecutive years, recko‘ned.
in continuing progressive series, or you could put it this way, deliver
on the average 7,500,000 acre-feet a year.
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It will be noted that this obligation to deliver water, on the part of
the States of the npper division, constitute a joint and several obliga-
tion of the States of the upper division.

Now, having explained those particular provisions of the original
Colorado River compact, it immediately indicates the principal job
that these five States had in negotiating an upper Colorado River
basin compact. I may summarize by saying that it meant:

(1) The apportionment among these five States of the use of the
water which was allotted or apportioned to the upper basin by the
original Colorado River compact.

(2) That the upper Colorado River basiu compact should make
1ppropriate provisions to meet the obligation for the delivery of water,
mn accordance with the Colorado river compact, at Lee Ferry for use
in the lower basin.

(3) It was obvious that it is well enough to divide water, but some
appropriate method had to be devised for the measurement of such
division or apportionment of the use of water among the States.

(4) It was quite necessary. as in most compacts, to create an ad-
ministrative commission and define its functions.

Mr. Bargert. Judge Stone, may I ask you a question, please ?

Mr., StoNE. Yes.

Mr. Bagrrerr. T want to get it clear in my own mind the provision
made between the four upper division States. As I understand it,
article ITI, the State of Avizona gets 50.000 acre-feet of water per vear.
And how about the halance?

Mr. StoNE. Seven million five hundred thousand.

Mr. Barrerr, How is that, 75,000.000 over a 10-year period?

Mr. STonE. Seven million five hundred thousand each year.

Mr. Barrerr. Seven million five hundred thousand, that is right,
and the balance would be 7.450,000 which is divided then according
10 the percentages set forth?

Mr. Stone. That is correct. May I suggest, Mr. Barrett, Mr. Breit-
cnstein when he appears here will explain those provisions.

Mr. BarreTT. 1 see.

My, Stone. I shall not go into those at this time.

As I stated in the interest of time I am covering it only generally,
but that will be explained by Mr. Breitenstein when he appears here
ax a witness,

Before I conclnde my statement there is just one other matter which
[ wish to cover.

Having explained to you the Colorado River compact, and the fact
that these five States which negotiated the Upper Colorado River
Basin compact are signatory to that compact, I wish briefly to point
out the provisions of the upper basin compact relative to making this
vompact, the one now before you, subject to the provisions of the orig-
inal document.

The upper Colorado River Basin compact clearly and expressly
recognizes the paramountcy of the Colorado River compact. Atten-
rion 1s directed to the following provisions of the upper basin com-
pact. I shall not specifically re%er to all of them, but to some of the
mest prominent ones. In doing so I suggest to you that this recent

~ompact is made subject to the original compact in twelve different
vlaces in the document now before you.



The preamble of the upper Colorado River Basin compact recites
that the signatory States:
have agreed, subject to the provisions of the Colorado River compict, to deter-
wmine the rights and obligations of each signatory State respecting the nsex and
deliveries of the water of thie upper basin of the Colorado River, * * *

Article T expresses in section (a) the major purposes of the upper
basin compact, among which are the equitable division of the use of
the waters of the Colorado River system, “the use of which was ap-
portioned in perpetuity to the upper basin by the Colorado River com-
pact,” and the establishment of the obligations of each State of the
upper division “with respect to the deliveries of water required to
be made at Lee Ferry by the Colorado River compact.”

Article I, section (b) reads thus—

It is recognized that the Colorado River cowmpact is in full force and effect
and all of the provisious hereof ave subject thereto.

Avticle IIT, section (a), the one just referred to by Congressman
Barrett, which is the apportionment article, states that “subject to
the provisions and limitations contained in the Colorado River com-
pact and this compact”, there is made an apportionment to the signa-
tory States.

Clause (2) of this same Article ITI (a) makes the apportionment
to the signatory States of the consumptive use per annum—
apportioned in perpetuity to and available for use each year by the upper busin
under the Colorado River compart * * %

Article IV, section (a), provides:

The extent and times ot curtailinent shall be such as to assure fnll complianece
under the Colorado Rliver compact * * =

That article which deals with curtailment of use of water in upper
basin, assures strict compliance with the obligations of the upper
States to malke deliveries at Lee Ferry in accordance with the pro-
visions of the Colorado River compact.

Gentlemen, that concludes my statenient, nuless there are questions.

The next witness on behalf of the upper basin compact sponsors will
be Mr. Tipton, who will deal primarily with techmical phases of cer-
tain provisions of the upper Colorado River basin compact.

Chairman Murvock. We thank you, Judge Stone.

The House is in session and I think we ought not to continue very
long.

Had you a question, Mr. White?

Mr. Warte. Mr. Chairman, may I address the Chair?

Chairman Murpock. Yes.

My, WarTe, It has now reached the hour of 5 minutes after 12.
The witness just concluded his main statement. Will members of
the committee have an opportunity to intervogate the witness?

Chairman Murbock. That was the intention.

Will you be here tomorrow, Judge Stone?

Mvr. StoNE. I will be present, and I will attempt to answer any ques-
tions you have, Congressman White,

Mr. Warre. I have some pertinent questions I am intevested in. and
I'make my apologies to the committee. T had to attend other comutit-
tee meetings and could not be present all the time.

G4t gL
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Mr. Sroxe. T might snggest this, Ar. Chairman, I anticipate that
ot questions which may be dirvected to me may be answered quite
specifieally by Jater witnesses, because I have made only a general
~tatement.

My, WaITE. As a matter of fact, vou have been long connected with
tie allocation and use of the waters of the Colovado River; is that a
mater of fact?

Mrv. Stone. T have represented the Colorado for about 12 venrs.

Mr. Warre. You have been before this committee on other legisla-
ton - dealing with the use and utilization of water of the Colorado
[bver. You ave very familiar with the subject, is that not a fact?

Mr. Sroxg, It is a complicated subject, and T would not. pretend
“ know all about it.

Mr. Warme. Is it the request of the Chair to continne the meeti ng or
“ooadjowrn

Chairman Murbock. T think we had Defter adjourn, because there

re certain matters that Members will want to attend to on the floor.
We had better adjourn aud call Judge Stone before us the first thing
“enorrow morning at 10 o'clock. We will resmme the questioning
Thieln,
We will adjourn until 10 tomorrow.
- Whereupon, at 12:05 . .. the subcommittee recessed.)
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TUESDAY, MARCH 15, 1949

Hovsk oF REPRESENTATIVES,
StecodmMITTEE 0N IRRIGATION AND RECLAMATION,
CosarrEE o8 Puruic LaxNps,
Washington, D. C.

The subcommittee met at, 10 a. m., Hon. John R. Murdock presiding.

Present: Messrs, Murdock, Engle, Morris, Bentsen, White, Baring,
Mrs. Bosone, Messrs. Marshall, Aspinall, Miles, Welch, Crawford,
Lemke, Barrett, D'Ewart.

Mr. Murpock. The committee will come to order, please.

We will take up for further consideration, H. R. 2325.

In view of the fact the House is meeting at 11 today, our hearing
will be cut a little short. However, I have just been informed that
the Private Calendar is the first order of business. I think under
the eivcumstances we might continue our hearing a little after 11.

Those members who have bills on the Private Calendar, of course,
will want to slip away about 11 or soon thereafter.

Judge Stone was our witness at the time of adjournment. I think
it well to suggest to the committee, if it meets with your approval,
that while you have questions to ask, I have some in my own system,
I think it would be well to defer questioning until we have heard the
witnesses. There will be a number of witnesses, and no doubt, since
they are covering the ground pretty thoroughly, they will have an-
ticipated many of these questions and will conserve time by answer-
ing them before we ask tlhem.

Mr. Lemxe. Mr. Chairman, I might also suggest that if you ask
them, you ask them all at one time. The one who is familiar with
the question can answer it. That will save time,.

Mr. Murbock. That will save time, too. Besides Judge Stone,
we have others that I would like to hear from this morning if time
permits.  'We have Mr. Tipton from the State of Colorado, consult-
ing engineer; Mr. Breitenstein, also of the State of Colorado; we
Liave Judge Fred Wilson from New Mexico, and we have others, I
zee former Reclamation Commissioner Bashore, and several others
whom we hope to hear.

Judge Stone, will you proceed with your statement ?

Mr. SroNe. Mr. Chairman, I concluded my statement. The next
witness appearing in behalf of the compact is Royce J. Tipton, con-
~ulting engineer of the Colorado Water Conservation Board, and who
= a member of the engineering advisory committee during the com-
et negotiations. )

We would suggest that he be called as the next witness.

My, Muroock. Thank you, Judge.
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STATEMENT OF ROYCE J. TIPTON, CONSULTING ENGINEER,
COLORADO WATER CONSERVATION BOARD

Mr. Tirrox. My, Chairman. members of the committee, my name is
R, J. Tipton, consulting engineer from Denver. Colo. T am appear-
mg in behalf of the State of Colorado in support of the consent by
Congress of the Upper Colorado Basin Compact. T am appearing in
the capacity of consulting engineer for the Colorado Water Conserva-
tion Bourd.

I was engineering adviser to the Colorado commissioner during the
negotiations of the compact, and was a member of the enginecring
advisory committee to the compact commission.

In my presentation I shall discuss certain articles of the compact
which are technieal in nature from an engineering standpoint. Those
articles are I11. TV, V, and V1.

In disenssing the avticles, I believe it well to have the article appear
in the record preceding my discussion of each article, but to conserve
the time of the committee, 11 it is agreeable with the chairman and the
committee, I will merely offer for the record each article as T hegin
to discuss it.

Mr. Murnock. It will be included in the record preceding yvonr
statement.

Mz, Tirrox. I believe there is before each member of the committee
the compact so the committee members can follow my discussion.

I shall fivst discnss article IIT and offer for the record article I1T,
which appears on page 28 of the pamphiet which has been distributed.

(Article TIT referred to is as follows:)

ArTicLr IIT

(a) Sabject to the provisions and limitations contained in the Colorade River
compact and in this compact, there is hereby apportioned from tlie upper (,‘-()101';1(10
River system in perpetuity to the States of Arizona, Colorado, New Mexico, Utah,
and Wyoming, respectively, the consumptive use of water as follows :

(1) To the State of Arizona the consumptive use of 30,000 acre-feet of wuter
per annum. . ) )

(2) To the States of Colorado, New Mexico, Utah, and Wyoming, 1'esl)e(jt1\'<?]y,
the consmmnptive use per annum of the quantities resulting from the application
of the following percentages to the total quantity of consumptive use per annum
apportioned in perpetuity to and available for use each year by tl}e upper hasin
under the Colorado River compact and remainiug after the deduction of the use,
not to exceed 50,000 acre-feet per annum, made in the State of Arizona.

State of Colorado, 51.75 percent ; State of New Mexico, 11.25 percent; State of
Utah, 23.00 percent ; State of Wyoming, 14.00 percent. N

(b) The apportionment made to the respective States by par:_lgraph (a) of this
article is based upon, and shall be applied in conformity with, the following
principles and each of them: .

(1) The apportionment is of any and all man-made deple!:mns ; .

(2) Beneficial use is the basis, the measure and the limit of the right to use;

(3) No State shall exceed its apportioned use in any water year when the
effect of such excess nse, as determined by the connmuission, is to (191)1-1\"0 anether
signatory State of its apportioned nse during that water year; provided, that
this snbparagraph (b) (3) shall not be construed as: o

(i) Altering the apportiommuent gf use, or obligations to make deliveries
as provided in article XI, XTI, or XIV of this _compact :

(ii) Purporting to apportion among the signatory Smte:? such uses of \Vﬂ.t(‘r
as the upper basin may be entitled to under paragraphs (t) and (g) of article
IIT of the Colorado River compuct; or ) ) .

(iii) Parporting to apportion among the signatory State in excess of its
apportionment.
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(4) The apportionment to each State includes all water necessary for the
SUpply of any rights which now exist,

(¢) No apportionment is bereby made, or intended to he made, of such
uses ot water as the upper basin may be entitled to nnder paragrapiss (f) and
2} of article IT1 of the Colorado River compart.

(d) The apportionment made by this article shall not be taken as any basis
Tor the allocation among the signatory States of any benetits resulting frrom the
veneration of power,

Mr. Tirton. Article IIT is the apportionwent article. Article ITI (a) of the
Colorado River compact apportions to the upper basin, 75,000,000 acre-feet of
beneficial consnmptive use annually iy perpetuity. There are, however, some
restrictions.

Article 1T (d) of the Colorade River compact imposes an obligation on the
npper hasin o the effect that it will net deplete the flow of the river at Lee
Ferry below a 10-vear progressive average of 75 million acre-feet, There has
been negotinted and anade effective a treaty with Mexico, and under article
HIE () ot the Colorada River «ompact. The first ¢all on water to tnke care of the
Aexican buvden is on sweplus water and that is water over amd above the
16.000.L00 acre-feot which was apportioned by avticles 11T ana 111 {b) of the
Colorado River compaet. The npper basin Tias an obligation to make up one-half
ol any deficiency iu the water for delivery to Mexico,

Sinee the 7,500,000 acre-feet may he reduced at times, the negotiators of the
upper Colorado River compact saw fit to make the apportiomment among the
States of the upper hiasin in terms of percentages rather than in terms of specifie
acre-feet, the only exception being the appertionmient to Arizona, which is a
very small apportiomupent.

Article ITIT of the upper Colorado River compact, therefore, ap-
portions up to 50.000 acre-feet to Arizona; then of the remainder
which was apportioned in perpetnity to the upper basin by the
Colorado River compact, there is apportioned to the State of Colo-
rado 51.75 percent, to the State of New Mexico, 11.25 percent, to the
State of Utah, 23, to the State of Wyoming, 14 percent.

The commissioners negotiating the compact concluded that the
origimal Colorado River compact apportioned water to the upper
basin in terms of virgin flow at Lee Ferry. So the apportionment
that was made by the commissioners of tle upper basin is in terms
of man-made depletion at Lee Ferry; man-made depletion of the
virgin flow at Lee Ferry. Lee Ferry being the division point between
the npper and the Jower basins.

Article ITI of the upper Colorado River compact makes it plain
that no State may use or utilize more than its apportioned share of
the water to the detriment of any other State, and provides fiirther
that this is not to be construed as altering the obligations to make
deliveries at Lee Ferry provided for in articles XI, XTI, XIIT and
NIV of the upper basin compact.

It also makes it very plain that article TIT does not apportion any
nf the surplus water that is defined in the original Colorado River
compact under article IIT (f) of that compact, and does not affect
1 any way the procedure set up by the original compact for ap-
portioning that surplus water after 1963, Article IIT of the upper
Colorado River compact, nnder subparagraph 3 and snbparagraph
'11). mdicates also that the subpavagraph 3 is not supposed to be
Custrned s countenancing the average use by any signatory State
i exeess of the opportiomment to that State,

My, Barrere. What do yon mean by that?



Mr. TreroN. Subparagraph (3) says:

No State shall exceed its apportioned use in any water year when the effect
of such excess use, as determined by the commission, is to deprive another
signatory State of its apportioned use during that water year; provided, that
this subparagraph (b) (3) shall not be construed as—
and then this subparagraph that I just read is a part of that.

In other words, it is not to be taken that there is implied in the sub-
paragraph (3) any suggestion that any of the upper basin States
may use more than its apportioned share on an average. Some years
it may exceed its apportioned share, but over a period of years on
an average, excess use is not necessarily to be countenanced.

Mr. Bagrerr. The upper States niwy not use more than their appor-
tioned allotment in any given vear 1f it interferes with any of the
other States.

Mr. Treron. That is right. It is conceivable in some years that
States may nse more than their apportioned share if it does not affect
another State in the upper basin, but over a long period of years
the average use should not exceed the apportioned share.

Article IIT also makes it plain that there is included in the appor-
tionment the water required to take care of the present rights which
are extant in eacl of the States of the upper basin.  Article III also
makes it plain that there is 1o apportionment made of any hydro-
electric energy which may be generated by works in the npper basin.

Mr. Barrerr. How is that going to be settled ¢

Mr. Treyown. I do not know, sir. I am testifying only with respect
to the npper Colorado River compact.

Mr. Bagrrert. Is it a matter that can be settled by another compact,
or will the Bureau of Reclamation have the power to do that?

Mr. Trerox. I do not know, sir. T think it 1s entirely in the hands
of the States and I do not think it will require a compact to do it.
I think it will be a matter of evolution. It will come about step by
step. I think that one phase of the problem may at some time be
thrown in the hands of the Congress here. This committee may have
something to do with it. It may have a direct bearing upon how the
situation may be taken care of, not division of the power, but the
manner in which revenues derived from the power might be nsed.

Mr. Murpock. While we had agreed at the beginning that we would
not ask questions, I would like to ask just one myself. No division
was made concerning power in the original compact ?

Mz, Tirron. Noj that is correct, sir.

Mr. Murbock. So, Congressman Baivett, this goes no further than
the original compact. It deals only with water.

Mr. Trerown. I want to make it plain again that I am testifying only
with respect to the compact of the upper Colorado River Basin States
and it specifically states the apportionment made by this article ITT
shall not be taken as any basis for the allocation among the signatory
States of any benefits resulting from the generation of power.

Mr, Bargrerr. Mr. Chairman, I came in after the understanding was
arrived at that there would be no questions. I do not care to ask any
more questions unless the witness consents to it.

Mr. Murpock. These witnesses will be here, with the possible excep-
tion of Mr. Tipton. Will you be here for the next few days for
questioning ?

[ o

Mr, Tirron. I will be here for at least 2 days; yes, sir.

Mr. Warre. Mr. Chairman—

Mr. Murpock. Mr. White.

Mr. Warte. I think the explanation could be better if we could ask
some pertinent questions concerning the existing situation. I can
follow the witness and also the outline of the compact in the material
before me, but there are some things that are not clear and I do not
thiuk are being clarified by the witness in his presentation.

Mr. Murpock. It was only a tentative suggestion that we, in the
interest of conserving time, do that.

Mr. Wente. There is one thing I would like to know. We went
through this with the other compact. I would like to know what per-
centage of the water is involved in this transaction of the Colorado
River. There ave certain agreements and compacts entered into that
disposed of about half the water that is permitted to go down and fill
the Boulder Dam Reservoir. There was no use to construct a veservoir
vnless the upper basin States would let enough water come through
to fill it.  We are talking now about surplus water.

T wonld like to know 1f that big storage at Boulder Dam does not
tike care of all the surplus water and hold it back so it is distrib uted
from that point on and let it down to Parker Dam so the water there
1s diverted. Then we have transmountain diversion at Colovado-Big
Thompson.

I would like to know something about the water that crosses the
mountain and comes over this side. I will refrain until the witness
completes his statement. It isnot very clear.

Mr. Trerow. 1 will be glad to answer any question, including that of
Congressman White, and any question which is propounded to me
which properly should be answered by another witness, I will frankly
state should be answered accordingly. If Congressman White’s state-
rient is in the form of a question, I will be glad to answer it.

My, Warte. I have to leave here in about 5 minutes to go to a very
important meeting.

Mr. Treron. I shall construe your statement as a question and
proceed to answer it.

That which the upper Colorado River compact deals with is only
that which was apportioned to the upper Colorado River Basin by the
criginal compact. It deals with no other water whatsoever., Now, in
1929——

Mr. Waire. What percentage of the water does this deal with?

Mr. Treron. In 1922, there was apportioned 7,500,000 acre-feet for
Leneficial consumptive use by the upper basin. That is per annum.
That is what we are dealing with, except——

Mr. Warre. How many feet?

Mr. Treron. 7.500,000. That is what we are dealing with, except
to the extent that that might be modified by some of the restrictive
irovisions of the compact. Article III (d) which imposes an obliga-
~"om on the upper basin to deliver:

Mr., Warre. The measuring point for that water is at Lee Ferry.
What portion of 7,500,000 feet is the flow of the Colorado River
lirough those States at Lee Ferry ?

Mr. Treron. It depends on what periods of years are chosen.

Mr., Write. I thought we took an average over 10 years.
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My, Trerox. Nature causes the river to fluctuate between rather
wide limits.  Fov the period 191445, the virgin flow at Lee Ferry is
estimated slightly under 16,000,000 acre-feet, so this is less thaun half
of the total flow at Lee Ferry. T am only speaking of the flow at Lee
TFerry, not of the total water supply in the basin.

Mr. Wintre, In the case of the diversion upstream and there was a
return flow, where does that come in?

My. Trerox. The right of the upper basin is to hurn up 7.500.000
acre-feet of the water at Lee Ferry. whether it is burned up on the
tand or whether it is taken out of the basin—the effect on Lee Ferry
flow is the same. The upper basin was given the right in perpetuity
to burn up 7.500.000 acre-feet of the virgin flow at Lee Ferry. The
manner in which the npper basin hurns that water up i< only of con-
cern to the upper basin.

My, Wurre, In speaking of Inming up. which., T assume. is to
evaporate and other means of abzorbing the water. it is impossible
to bann up a full flow of diverted water.

Is there going to be a very large percentage of retnned load?

Mr. Treron. Yes, Congressman White. in order to permit the upper
basin to consume, or using my term to burn up. the 7.500.000 acre-feet,
the actual diversion to the land will be several times that amount.

Mr. Wrirte. In other words, they get 7,500,000 acre-feet. but in figur-
ing on return flow, they can divert twice as much of that water if the
water comes back?

M. Trrron. That is correct.

Mr, Waree, What happens to this arrangement made to take part
of the Colorado waters to the other side of the Continental Divide and
divert it to Colorado-Big Thompson? Does that come iun on this
compact ?

Mr. Treron. Yes, sir; that is accounted for as the extent to which
that reduces the flow at Lee Ferry. To that extent is that charged
against the npper basin ; to the extent that that depletes the flow at Lee
Ferry, to that extent is that charged against Colorado’s apportion-
ment. of 51.75 percent of the water apportioned to the upper basin by
the Colorado River compact.

Mr. Warre. There can be no return flow from that ?

Mr. Treron. No, sir. That is a complete removal of the water in
the same fashion as there is a complete removal of water from the
basin by the transpiration of water by plants in the basin and by
reservoir evaporation,

My, Wirrre. We are dealing here with about 50 percent of the water
that flows through the upper basin States. Half of it is pledged to go
downstream to fill the Boulder Dam Reservoir. The other half can
be diverted and disposed of by the upper-basin States.

Mr. Trerow. 1t is slightly less than half, Congressman, and I would
like to change your designation that it is pledged to go down and fill
Boulder Dam. 1t is pledged to pass Lee Ferry. What the lower basin
does with it is no concern of the upper basin.

Mr. Warte. We had a $140,000,000 investment in Boulder Dam to
create a reservoir. It would be futile to build that dam if the upper-
basin States were not pledged in some way to let the water come
through to fill the dam. Isthat not true?

Mr. Treron. That is correct, sir. The upper basin has an obliga-
tion under a compact not to deplete the flow of the river at Lee Ferry
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below 75,000,000 acre-feet in progressive 10-year series, and this
npper-basin compact, as I will point out later, recognizes that obliga-
tion and the upper basin intends to comply with that obligation. It is
not only bound by the original cowpact, but it binds itself in this
compact to comply with that obligation.

My, WarTE. I thank the witness, Mr. Chairman.

AMr. Murnock. Proceed, Mr, Tipton.

Mr. Trerow. I shall next discuss article IV, and T offer at this point
article I'V of the upper Colorado River compact. It appears on page
2t of the pamphlet that is before you, which I shall now identify : It
i~ a report and submission of the upper Colorado River compact to
the Governor and General Assembly of the State of Colorado, by the
~onmissioner for Colorado, dated December 1948,

 Article IV referred to is as follows:)

AxrTticLE IV

In the event curtailment of use of water by the States of the upper division
©any time shall hecome necessary in order that the flow at Lee Ferry shall not

i+ depleted below that required by article ITT ot the Colorado River compact, the
rxrent of curtailment by each State ot the consumptive use of water apportioned
~o it by article IIT of this compact shiall be in such quantities and at such times
s shiall be determined by the commission upon the application of the following
vrinciples s

17y The extent and times of curtailment shall be such as to assure full com-
plinnee with article ITI of the Colorado River compact ;

1h) If any State or States of the upper division, in the 10 years immediately
preceding the water year in which curtailment is necessary, shall have con-
~nmptively used more water than it was or they were, as the case may be, entitled
ro nse under the apportionment made by article YII of this compact, such State
o1 States shall be required to supply at Lee Ferry a quantity of water equal to its,
or the aggregate of their, overdraft or the proportionate part of such overdraft,
4s may be necessary to assure compliance with article IIT of the Colorado River
compact, before demand is made on any other State of the upper division ;

i¢) Except as provided in subparagraph (b) of this article, the extent of cur-
tailment by each State of the upper division of the consumptive use of water
sapportioned to it by article III of this compact shall be such as to result in the
delivery at Lee Ferry of a quantity of water which bears the same relation to the
toral required curtailment of use by the States of the npper division as the con-
snmptive use of upper Colorado River system water which was made by each
snch State during the water year immediately preceding the year in whicl the
artailment becomes necessary bears to the total consumptive use of such water
‘n the States of the upper division during the same water year ; provided, that in
derermining such relation, the uses of water uuder rights perfected prior to
November 24, 1922, shall be excluded.

Mr. Trerox. This goes to one of the matters which Congressman
White was discussing. It is anticipated that there, of necessity. will
wave to be constructed along the main stream of the Colorado River
:il some of its main tributaries below the major development in the
apper basin, a series of reservoirs of substantial capacity, in order to
nable the upper basin to make use of its apportioned water. Those
re<ervoirs will be constructed long before they are needed for that
rpose for the generation of hydroelectric energy.

Tt is anticipated the operation of those reservoirs for the genera-
~on of hydroelectric energy will so equate the flow of the stream that
“.v upper basin obligation to deliver at Lee Ferry will be taken care
+1. In other words. the use of those reservoirs to enable the upper
“1=in to take care of its obligation and the use of those reservoirs
o the generation of hydroelectric energy is completely compatible.
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The maximum amoeunt of firm energy is obtained from a stream
when that stream is equated. The upper basin obligation is well
taken care of if the stream is equated, so that we hope that there will
be no occasion to resort to article IV, which provides the manner in
which the States of the upper basin shall curtail uses in the event
that that becomes necessary m any year in order that the unper basin
be enabled to take carve of its obligation at Lee Ferry.

This is a full recognition of the obligation, Congressman White.
In the event there shall be curvtailment of use, that s, nse on the
land—the actual ceasing of the use of the water or the closing down
of transmountain diversions—it will be ap to the individnal States
as to the particular uses that will be curtailed to take care of the
obligation, but if that should come about. avticle IV provides the
manner in which it shall be dene and defines the obligation of the
respective States.

It provides, first, that if there has heen an overusze by any States
of water—in other words, the use of water in excess of the apportion-
ment to any State or States tor the preceding [0-vear period—then
that State or those States shall curtail uses 1m an amomt sufficient
to deliver at Lee Ferry the amount of the overuse, If that delivery
at Lee Ferry is not sufficient to make up the deficiency, then the bal-
ance of the deficiency shall be taken care of by curtailment of nse
in the States in proportion to the amonnt of water being consump-
tively used in those States.

For example, if one State is consumptively using 10 percent of the
total water being consmnptively used at the time that curtailment is
necessary, the portion of the remaining deficiency in flow at Lee Ferry
to be taken care of by that State will be 10 percent.

Mr. Waite. Would that be in the nature of a readjustment and
not in the nature of paying back water already used? It will just
readjust the amount ?

My, Treron. First, if there is an overuse by any State, that State
must deliver at Lee Ferry the amount of the overnse first. Then if
there is any deficiency remaining, that deficiency is made up by the
States in proportion to their consumptive uses being made at the time.

My, Warte., In other words, if one takes a cut, all have to take a
proportional cut?

Mr. Treron. That is correct, sir, in proportion to the amount they
are using, not in proportion to their apportionment, but in proportion
to the amount they are actually using.

There is a modification of that. Before determining the relation
between the amount of water being used by each State and the total
being used in the upper basin, there is deducted the amount of water
which was being used by the States and by the upper basin as of the
date November 24, 1922. That is the time the Colorado River Compact
was signed, and we conceive the obligation to make up any deficiency
rests upon rights and uses that came into existence after the Colorado
River Compact was negotiated.

That completes my explanation of article IV, Congressman. If
there are any questions, I will be glad to answer them.

Mr. WHITE. As to consumptive use, you do not make any provision
for return flow. It is water turned out and does not come back.

Mr. Tipron. I am glad you asked that, Congressman, because there
is an important point there. Let us assume a given State must curtail

UPPER COLORADO RIVER BASIN COMPACT 39

1= uses I a certain amount to make up its part of the deficiency at
Lee Ferry. That curtailment, whatever it jmight be, must be in an
aount sufficient to deliver that water at Lee Ferry. In other words,
le1 us assmne a hypothetical transmountain diversion,

Let us assume that a State, by its own laws and regulations, has
determined the transmountain diversion to be junior to all other
n=es of Colorado River water in that State and that, in event of cur-
ruilment, that transmountain diversion must be the first to curtail its
n=es.  Assume that its shave of the deficiency at Lee Ferry is 100,000
acre-feet. The curtailment of diversion by the transmountain diver-
~ton must be in excess of 100,000 acve-feet. It must be 100,000 acve-feet
plus the minount of water required to carry that 100,000 acre-feet to
lLee Ferry.

In other words, if only the 100,000 acre-feet way up at the Con-
ninental Divide, were left in the river, all of that water would not get
1o Lee Ferry. Some of 1t wonld be lost in transit. i

Mr, Warre. You call that line loss in electricity ¢

My, Tirrox. That is exactly the same as Line loss.  So the eurtail-
wient at the point of use must be in excess of the deficiency at Lee
Ferry in the amount of the channel loss.

My, Winre. When you make your measurement at Lee Ferry, that
i~ where yon want the water delivered, you do not pay attention to
what is done upstveam,

AMr. Treron. That is corvect, sir.  The measurement is at Lee Ferry.

My, Murvock. We will now proceed with the questioning. T wonld
like to make jnst this comment, though, before asking members to
propound their questions.  We have before us an eminent engineer,
and this is Jargely an engineering question, as well as legal, so that
we are mighty anxious to get a full and complete record here. If it
seems to some that we are taking more time than we ought to take,
I hope you will think again on it.

This record will be carefully thumbed and studied for the next
Mior 100 years. It was time in regard to the other compact and all
the laws pertaining thereto, so that Congressman White is exactly
right.  We do need to get down here 1u black and white for future
~tudy the minute detailg, both engineering and legal, of this matter.

Mr. Morris, have you a question?

Mr. Mogris. 1 believe T do not have a question. T do have this
ohservation to make: While I agree with you, Mr. Chairman, and
1 :=sume that is the opinion of most, if not all of the committee, that
we should go into all matters thoroughly, yet T feel that on this
varvtienlar subject matter that if these States which have entered into
this compact want it, certainly we ought to let them have it, unless, of
~ourse, their agreement by compact should have an adverse effect, or
~1ing about an adverse result on some other State or States.

In other words, the purpose of this provision in the Constitution
of the United States was to permit States to contract, and nnless their
~ontracting adversely ¢ ffects somebody else, why should we in any

ay try to interfere with the matter ! Weshould not go into it and try
“o minutely determine whether or not some mistakes were made by
“ese States.  They have a right to make their own mistakes if they
waut to,  We have no right to again say what they shall do among
“hemselves, in my judgment, unless their doing it does, in fact, ad-
“ersely affect others.
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So I think we should examine it almost entirely, maybe not entively,
but almost entirely from the standpoint of whether or not the compact
is going to adversely affect others, and not from the standpoint of
whether or not it was good for these States to enter into it. And
the record does show that the legislators almost unanimously agreed—
I believe thiere were two of the whole group who failed to agree—so
it must be almost the unanimous wish of the States and their people
to enter into this compact.

I think that we should not take a large portion of our time and
of Congress in going into the proposition and trving to determine
whether or 110t some mistakes were made in this compact. Our main
thought shonld be to determine whether ov not another State or States
are acdversely affected by the compact.

Mr. Wimire. Will the gentleman from Oklahoma yield?

Mr. Moxgis. Yes, sir.

Mr. Warre. I wonld like to remind the gentleman from Oklahoma
that we are dealing here with an issue that atfects not only the upper
hasin States, but the lower hasin States, and goes into an international
issne with the great Republic of Mexico south. T would like to
further remind the gentleman from Oklahoma that this committee
did take on and consider and anthorize a compact hetween Colorado
and other States and approved that ecompact, and the Congress
approved it, dealing with the disposition of the waters of the Straw-
berry River, I believe it was,

The States agreed that that river was not navigable, which took it
out. from under the jurisdiction of the Federal Government, and
while we passed and the States agreed to it. it met with a veto at the
White House. We have to be a little careful with what we are doing
here because we are dealing with the lower and upper basin States,
Mexico; we are dealing with one of the most controversial streams
in America, the Colorado River. and we arve dealing with probably
the only stream in America where the water is taken throngh a
mountain and diverted to a transmotain diversion. We are dealing
with a big issue.

I will state to you gentlemen in this committee : use 6, more than 6,
weeks to settle this issue in rewriting the contvact nnder which the
Boulder Dam and development waters were constructed. It took
that mnch. There was a little impatience in the committee at that
time. They wanted to shut off explanation, and Mr. Roberts from the
city of Los Angeles had the details at his fingertips and we did not
shut him off. We got the whole story of the reasons and we had a
complete record.

Mr. Morris. Just this one thought—I do not care to carry on with
any long argnment——

Myr. Warrre. It is not an argument.

Mr. Morris. It is not an argument. T think if Mr. White will
listen to me—1I think your observations are well taken and T agree.
I do not have any objection at all. I do not mean to snggest we shonld
rush through this thing. I think you arve absolutely right, hnt on
this one particular point I think it would be wise for ns, becanse we
are so busy here and these people are all busy, I think it would he
wise for us to confine our investigation. at least the major portion
of our investigation, to the question of how this compact will affect
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others and not so much how it will affect these States that contracted
hecause they have a right to contract if they want to, in my judguient.

Mr. Morpock. Mr. Crawford, do vou have any questions?

Mr. Crawrorp. I will let some of the others question the witness.

Mr. Murvock. Mr. Engle?

Mr. Exerr. Ihave noquestions at this time, but in further indication
of the position of California, as stated by me yesterday in an opening
statement, I would like at an appropriate point in the record {(and not
in interruption of the gentleman’s testimony, because I think it should
come after it), to insert in the record the resolution adopted by the
California Legislatnre on Mareh 14, 1949, T am presenting a copy
1o the clerk for inclusion at the proper place in the vecord.

The statement of the California Legislature is in line with and
conforms to the statement of general principles which T made yester-
iday at the beginning of the hearings.

- Mr, Murvocx. Without objection, it will be admitted to the record
at an appropriate place.

Mr, Lemke?

My, Tamxe. T have no questions. T am satisfied this is satisfying
California. ‘

Mr. Tivrox. Mr. Chaivman, T have two more articles to discuss. T
thonght maybe you thought I was through.

Mr. Murnock. T thonght yon were through. Go right ahead.

Mr. D'Ew.agrr. T have a question, Mr. Chanaan, ‘

My, Murvock. Mr. D' Ewart.

My, D’Ewarr. T wish you would define “consumptive use.”  You
way have done that hefore T came .

My, Treron. The negotiators of the upper Colorado River com-
pact conceived consumptive use when the term is applied to the ap-
portionment made to the upper basin by the Colorado River compact
aza certain amonnt of the virgin flow at Lee Ferry. In other words,
the upper basin negotiators consider that the npper basin under the
Colorado River compact has the right by man’s activities to deplete
the virgin flow at Lee Ferry by 7,500,000 acre-feet per year, subject
always to the linntations which I have already described.

There are other places in the upper basin compact where the words
“use” and “consumptive use” are nsed, which are not necessarily
synonymous with the term “beneficial consumptive use” as used in the
original Colorado River compact. They merely apply to relation-
<hips among States of the upper basin.

Mr. D'Ew.arr, As I remember, ordinarily consumptive use is used
as the amount of water consumed by the practical growth and does not
inelude return flow.

Mr. Trrrow. I wish to repeat, there is used in the Colorado River
rompact the words “beneficial consumptive use.” The negotiators of
the upper Colorado River compact interpreted that to mean that
the upper basin had the right to withdraw from the river, or with-
hiold from the river at Lee Ferry, 7,500,000 acre-feet, minus any cur-
ailment that might have to be made to make up Lee Ferry’s deliveries,
and minus any treaty obligations that might be imposed on the upper
tasin States from time to tine.

Mr. ExcrLe. Will the gentleman yield to me?

Mr. D’ Ewart. Yes.
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Mr. Excre. You say you made an interpretation of the Colorado
River compact.

My Tirrox. Yes,

Mr. Excre. You have written thix interpretation into vonr own
compact?

My, Trerox. Tt is not written in.

Mr. Exare. We arve getting rvight to the point that I think is the
meat of this case : and that is to what extent the npper Colorado River
compact is an interpretation or presupposes an interpretation or im-
]:Jies an interpretation. by the signators of that compact of the Colo-
rado River compact. Those States which are not signators of the
npper Colorado River compact insist they are not bound by such in-
terpretations. That is the meat of this case. That is why I submitted
these questions to Mr. Bashove. to make it perfectly clear that five
States in the upper basin did not get. together, write a conmpact based
upon an interpretation of the Colorado compact, and agree amone
themselves that evervhody in the Colorado Basin would be honned.

Mr. Trerox. Mr, Clhiairman—-—

Mr. Exerp, Iam stating that as the issue. T have submitted these
guestions to Mr. Bashore and T assume they will e answered in due
time, and when they are answered. Lasamne that they will answey that
very specifie question s and Tam assiming also that it will be answored
1 aceord with our views on the matter.

The question is whether or not you and T can get together an¢ agree
what we decided will bind Mr. Baring, for instance. I am stating
that as the veal iscue in this hearving. Tt is the matter to which Mo
Mortis, of Oklahoma. addressed him=elf, and T am heartily in concur-
rence with what he says, becanse I agree as far ag the upper basin
States are concerned they have a full and proper right to make iy
contract they want to with regard to the disposition of the water,
They can write an agreement that they will throw dice fov the water
if they want to, and it would not be any of our business.

The only point is, when we get to the proposition of whether or nat
the upper Colorado River Basin compact embodies interpretations
of the main contract, or implies an interpretation of the main contract
binding upon those five States, whether or not by implication such
interpretation is to be carried into the main compact itself. hinding
upon those States which are not signators to the upper Colorado River
Basin compact.

That is the issue and that is the one we want to get settled hefore
this bill is voted out.

Mr. Trron. Mr. Chairman, Congressman Engle’s remarks were
largely addressed to me. Some of his questions, of course, are legal.

Mr. Murpock. Yes.

Mr. Trrron. I want, however, to compliment the Congressman on
his statemeunt of yesterday and the statement he made just now. I
thought they were excellent. I can assure the Congressman that the
issue, and what he considers to be the only issue, will be satisfactorily
resolved, I think, we think, in the letter which already has been pre-
pared in draft form in answer to the Congressman’s questions. That
letter will be considered by the upper Colorado River group and I am
quite sure that it will resolve the issue to his satisfaction and allay all
fears of California that they might be bound by some interpretation of
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e Colorado River compact which ultimately might be fonnd to be
SrONg.

We can assure the Congressman there was no intent on the part of the
‘pper basin to bind any State of the lower basin, and I think wheu
i lawyers come on they will indieate that from a legal standpoint
“lat could not be done, and we will state in a position form that we had

o intent of doing it and we are not going to do it.

Mr. Murnock. I think the main purpose of your testimony thus far
- that this compact is entered into by the five States involved and
for their own interest and for no other purpose.

Mr. Trevox. That is corvect, siv,  We have no intent of binding
1oany way whatsoever the lower basin.  We do not conceive we could,
We do not conceive we conld impose our iuterpretations in any man-
“or whatsoever on the lower basin or any State of the lower basin, but
[ am making that as a general statement. It will be answered more
-pecifieally by attorneys and also more specifically by the answers to
Conoressinan lngle’s question, sir.

My, Murnocw, Mr. Welch ?

Mr. Werer. In other words, the upper basin States cannot enter
stoan agreement which would transeend the main contract?

Mr. Tirrox. That is corrvect, sir.  We could not and sve did not
sant to,

Mr. Barrxa. Mre, Chairman

Mr. Murnocik. Mr. Baring.

Mr. Barine. T have a prepared amendment or snggested section
which I think if the witness would say whether or not they were
“avorable, I think would allay the fear of the lower basin States.

My, Trerox. Mr. Chairman, I think that should come with the next
vitness.

Mr. Murpocr. Yes: the next witness, please.

Mr. TrrroN. If the Congressman needs the information, M. Breiten-
-tein will go into some of these matters and I think it wonlcl probably
“ wore appropriate at that time, because I am discussing only engi-
“vering and technical matters.

Mr. Murpeor. Go right ahead, Mr. Tipton.

Mr. Treron. T shall now pass to article V of the upper Colovado
River Basin conipact, which appears on page 29 of the pamphlet which
I ilentified. I offer that article for the record.

rArticle V referred to is as follows :)

ARTICLE V

ra) All losses of water occurring from or as the result of the storage of water
1 reservoirs constructed prior to the signing of this compact shall be charged to
L State in which such reservoir or reservoirs are located. Water stored in
sservoirs covered by such paragrapli (e) shall be for the exclusive use of and
~hall be charged to the State in which the reservoir or reservoirs are located.
+7) All losses of water occurring from or as the result of the storage of
water in reservoirs constructed after the signing of this compact shall be charged
s follows :
+1) If the commission finds that the reservoir is used, in whole or in part, to
~<ist the States of the upper division in meeting their obligations to deliver
water at Lee Ferry imposed by article III of the Colorado River compact, the
+mmission shall make findings which in no event shall be contrary to the laws
7 the United States of America under which any reservoir is constructed, as
- the reservoir capacity allocated for that purpose. The whole or that propor-

“on, as the case may be, of reservoir losses as found by the commission to be
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reagonably and properly chargeable to the reservoir or reservoir capacity
utilized to assure deliveries at Lee Ferry shall be charged to the States; of the
upper division in the proportion which the mnsnmptivq nse of water in each
State of the upper division dnring the water year in which the charge is qmde
bears to the total consumptive nse of water in all States of the upper dn'lsi_on
during the same water year. Water stored in reservoirs or in reservoir capacity
covered by this subparagraph (b) (1) shall be for the common henefit of all of
the States of the upper division. .

(2) If the commission finds that the reservoir is used, in whole or in part,

to supply water for use in a State of the upper division, the commission shall
make findings, which in no event shall be contrary to the laws of the Ul]lte.d
States of America nnder which any reservoir is construneted, as to the reservoir
or reservoir capacity utilized to supply water for use and the State in which
such water will be used. The whole or that proportion, as the c¢ase may be, of
reservoir losges as fonud by the conunigsion to be reasonably and properly
chargeable to the State in which such water will be used shall he ‘borne by that
State.  As determined by the commission, water stored in reservoirs covered by
{hix subparagraph (h) (2) shall e earmarked for and charged to the State in
which the water will be used, L .

(¢) In the event the commission finds that a reservoir site is m'gu]nl)le to
Bboth assare deliveries at Lee Ferry and fo store water for consnmptive use in
2 State of the upper division, the storage of water tor congmptive use shall he
siven preference. Any veservoir or reservoir capacity hereafter nsed to assure
deliveries at Lee Ferry shall by order of the commission be nsed to store water
for consnmptive nge in a State provided the commission finds that sueh storage
is reasonably mecessary to permit such State to make the nse of the water
apportioned to it by this compact.

Mr. Tirron. This article has to do with the charging of reservoir
Josses. There are three types of reservoirs that way be constructed in

T . v 94 s,
the upper basin, three general types; and when I say “types.” it is not
really type of reservoirs, it is reservoirs for three types of use.

There will be reservoirs and there arve reservoirs now that are con-
structed for use by a single State to make water available for irriga-
{ion of lands. Some niay be constricted for that purpose and some
for the generation of energy for the use of a specific State. There is
another type of use that will be made by veservoirs constructed in the
upper basin, and that will be to enable the upper basin to fulfill its
obligation to deliver water at Lee Ferry, spelled out under article 111
(d) of the Colorado River compact. . ‘

The third type of use may be joint. Tt is conceivable that a reservoir
may be used for the supplying of water to a State for consumptive pur-
poses. A part of the capacity may also be used to generate energy and
to assist in taking care of the Liee Ferry burden on the upper basin.

Article V., as I have said, provides for the manner in which the
reservolr evaporation shall be charged. I want to make it very plain
to this conmttee that the upper basin recognizes reservoir losses as a
part of the apportionment made to the upper basin hy the Colorado
River compact. In other words, the 7,500,000 acre-feet, or whatever
it might be that was apportioned the upper basin ineludes veservoir
losses.  We charge to the npper basin those losses as against the ap-
portionment made to the upper basin by the main compact.

With respect to the reservoirs that provide for the first kind of use
which T described, that is, the use of water by a single State, there are
some of those reservoirs in existence at the present time. The compact
provides that the water made available by those reservoirs shall be
used by the State that is now nsing that water. The reservoirs’ losses
shall be charged to the State making use of those reservoirs,

If a reservoir is used in whole or in part to enable the upper basin
to comply with its obligation under article ITT (d) of the Colorado
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River compact. the veservoir losses will be charged to the States in
proportion to the consumptive use being made by each State, the vela-
tion hetween the consumptive use being made by each State and the
total consumptive use being made in the upper basin.

T other words, that is a prorata charging of the losses in proportion
to the magnitude of the consumptive uses being made by the States.

This article of the compact provides that in the future, it reservoirs
are construeted for the benefit. of a single State or a group of States,
the reservoir losses, shall be charged to that State or apportioned to
'wo or more States in proportion to the use being made by the States.

Aiticle Voof the compact provides also that in the event a reservoir
i~ available for aiding the npper basin in fulfilling its obligation at
Lee Ferry. and also available to a State for making water usable for
consumptive purposes, the use of that veservoir for consnmptive use
prrposes shall have preference over the use for making delivery at
Lee Fervy.

I am going to read a part of an answer {o one of Congressman
Engle’s questions which as yet has not heen cleaved by the upper
Colorado River commissioners. It can be taken at this time as my
testimony with vespect to this partiendar item and not as a ‘'specific
answer to Congressman Engle’s question :

By “preference” ix wmeant that each npper-basin State has a superior right
to nge a storage site for consnmptive purposes within that State, and it may not
be deprived of that right by the desire of ather upper-division States to utilize
The same gite for the imponndment of water which will he released to meet the
Lee Ferry obligations of the npper-division States.

The exercise of such a preference right must not violate or have the effoect of
violating the delivery obligations imposed by articte TIT (d) of the Colorado
River compaet,

In other words, assume in the distant future that the upper basin
has reached the limit of its development. Assume the replacement
reservoirs are in operation. Assiime that one State decides that it can
ntilize a part of the capacity of one of those reservoirs to niake water
available for consumptive purposes. The commission can withdraw
that capacity which, at that time, is being used to take care of the
Lee Ferry operation, but if it does so, and that capacity is actually
needed for that purpose, one of two things must happen, or a combina-
tion of them: Additional capacity must be provided to take care of
the Lee Ferry obligation, or curtailment must be made, if necessary,
ax provided for vnder avticle IV of the upper Colorado River compact.

That comnpletes my explanation, My. Chairman, of article V. I
will be glad to answer any questions.

Mr. Murpock., Mr. Barrett, have you a question? This, I think,
hears right on the matter you had in mind,

Mr. BarrerT. I thought we were going to let the witness cornclude
his whole statement. and then go back. When I first started to inter-
rogate the witness, he told me lie wanted to complete his statement.
I have some questions I would like to clear up in regard to article IIT.
If you prefer to complete your statement, that is satisfactory to me.

Mr. Murvock. Would you prefer to do that?

Mr. TreroN. T have no preference in the matter except if you are
coing back to article ITI, T think it would be better if T completed. T
llave no objection, so far as I am concerned, to answering any questions
on article V at this time, ov later.
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Mr. Muroocr. The House is new in session. I understand rh.g
Private Calendar is being ealled. T think we may encroach a little bit
on the time of the House.  These miembers having bills on the Private
Calendar may want to go, of convse. With the understanding. theu.
that the withess will proceed, we will reserve our questioning.

My, Treven. T shall now pass to an explanation of article VI. T
shall read the article. [Reading:]

\rTictE VIO The commission shall determine the quantity of the r~0ns1|mpti\:9
usfv of water. which use is apportioned by avticte I11 hereof, for the upper l)nsm'
and for each State of the upper basin by the infiow-outflow method in_te}'ms of
nuam-made depietions of the virgin dow at Lee Ferry, ll]]l(‘SS. thq commission, hy
wnanimous action, shall adopt a ditferent method of determrination,

The inflow-outflow involves the determination of the correlation be-
tween an index of the inflow to a basin ax measured at certain guging
stations, and the ontflow froun the basin. It ix obviously impossible to
measure all of the inflow. The gaging stations, which are niilized fo
measure a part of the nflow, ave termed “infow ndex stations”
heent=e the amount of water measured at those stations s an acventable
index of the inflow to the hasin. ' . .

In the Colorado River Basin at the present time there are in exist-
ence, and have been in existence for a considerable 1).61‘10(1 '()f years, 26
stations which can be considered as inflow index stations. The achun-
istrative body provided for by this compact. if this compact 1s con-
sented to by Congress and becomes eflective, undoubtedly will cause to
he established more of such stations. Those stations that are now
established and those that will be established in the future are above
the major developments that ave been made in the basin, or that will
be mace in the future, with the possible exception of fransmountain
diversions. Sonie of the index inflow stations of necessity will be below
transnmountain diversions. _ ' . .

From the plotting by years of the sum of the index inflows against
the outflow, there is developed a correlation curve showing the rela-
tionship between inflow and outflow. Auny changes thereafter in the
hasin which occur between the points of inflow and the pomts of out-
flow, and which affect the water supply of the basin, can be measured
by the change in correlation between the inflow and outflow from that
indicated by the correlation curve previously developed.

For example, if over a period of years additional depletions occur
between the inflow points and the outflow point, the corvelation be-
tween the inflow and the outflow will change. With a given inflow
to the basin, there will be less outflow, The difference between the
new correlation curve and the origiual correlation curve is the measure
of the depletion that has ocenrred between the inflow points and the
outflow points. _

Mr. Murvock. That sounds rather mathematical to me.

M. Trerox. Yes; it is. I tried to keep the mathematics out.

With respect to the upper Colorado River Basin, as we conceive the
procedure, the administrative body will determine the relation between
the index inflow, which is the sum of the discharge past a selected sta-
tion around the rim of the basin, and the historic outflow at Lee Ferry.
Even with the 26 stations that now exist, there is a good relationship
between the sum of the inflow past those stations and the outflow ut
Tee Ferry.
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Then taking the present man-made depletion of the vivgin flow at
Lee Ferry, there will be developed the relation betweeu the index inflow
1l the vivgm flow at Lee Ferry. That will be the base cuvve: that is,
sase relation. It can be in the form of a table or of a curve. s time
~ves on and when additional depletions are made in the npper basin,
vith a given inflow past the selected stations. there will be less ¢ utfow
i the historic outflow has been and, of course, less than the virgin
wirflow wonld have been.

That is then a depletion that is beine cansed or will have heen cansed

v e in the upper basin of the flow past Lee Ferry.

I addition to the rim stations whieh I have deseribed above all
sejor development—and ineidentally. the recorded discharge past
“hose rim stations before that recovded dischavge is ntilized—it will be

crrected for any man-made depletion above the stations in ovder
pat that shall be a true representation of the index of the virgin
»flose to the basin.
fn addition to those rim stations, theve will be another miportant
cvies of stations, some of which now exist, others of which will be

~~tablished.  Such stations will be located below the major irvi gation
wvelopment in the upper basin, but above the major reservoirs that
Al De construeted on the main stream for the generation of hydro-
cleetrie energy. and to enable the upper basin o fulfill its obligation
it Lee Ferry.

As [have said, some of those stations now exist : one at Bluff, Utal,
cinthe San Juan: one at Cisco, Utah, on the Colorado River; one on
the Green River at Green River, Utah: and there is one up at what
wocall the Linwood Station on the Green River.  Others will be estab-
di=hed near the months of Utal tvibutaries. There will be plenty of
time to develop the relationship between the flow past those stations
md the ontflow at Lee Ferry before the major reservoirs are
onstructed.

A change in the relationship between the flow past those stations

md the flow past Lee Ferry will indicate the amount of depletion that
i~ being caused by those large reservoirs. In other words, there will
e measured in that fashion the reservoir evaporation, any loss that
night be occasioned by deterioration of channel such as that which
now s resulting in some parts of the lower basin, and in that fashion
sheve will be integrated everything that happens on the river to
“hange the relation between the inflow coming into the basin and the
~ntflow from the basin.

That second series of stations which T have described, and the rela-
sion between the run-off past those stations, and the run-off at Lee
Ferry, will be used by the Commission to determine the reservoir
iosses which are occasioned by reservoirs constructed for the common
z0od of the upper basin. It will be the losses which are to be charged
10 the upper basin in proportion to their uses as provided for in article
V" of the compact.

One point should be made clear: the relationships that are derived
to indicate the correlation between inflow and outflow for a particular
hasin cover the full range of historic inflow and outflow.

Ordinarily, during a period of years, there occur years when the
nflow is very low with a correspondingly low outflow. There also
1re years when the inflow of the basin is very high with accordingly



E 2a) UPPER COLORADO RIVER BASIN COMPACT

high outflow. Therefore, it is possible to develop a relationship which
will fairly accurately cover the entire range of expected water supply
so far as such supply is affected by meteorological factors.

Before the upper basin reaches its full development, and before it
possibly can, these large main stream reservoirs must be constimcted
and placed in operation unless there are cheaper means of providing
energy devised. those reservoirs will be constructed fou the generation
of hydroelectric energyv long before they will be needed to aid the
upper basin in fulfilling its obligation at Lee Ferry. Theve is con-
siderable pressnre at the present time for the authorization of some
of thoge reservoirs for that purpose.

When that time is veached, the water snpply of the river, so far as
flow past Lee Ferry is concerned, will be largely equated so that this
relationship that I have been discussing will have radically changed
from present conditions. where under present conditions with a given
inflow to the basin, if small. there is a small outflow; if large, there
i« a large outflow. But under ultimate conditions, the flow past Lee
Ferry will be fairty constant from year to year hecause of the operation
of the large veservoirs for the gencration of energy. That also will
serve the upper basin in meeting its obligation.

Under such equated conditions, the ontflow will be about the same
under anv circumstances.  With low inflow, the outflow will be the
same as with high inflow, nnless in a series of years the inflow is suffi-
cient to canse spills from the reservoir. At that time, theu. the matter
will become fairly simple so far as determination of the consumption
heing made by the upper basin in terms of the withdrawal from Lee
Ferry, which will be just the difference between the equated flow at
Lee Ferry and the long-time average of the virgin flow at Lee Ferry.

That. completes my explanation of article VI. That completes my
presentation, Congressmen.

Mr. Murpock. I shall be able to follow yon better when I read this
than when T hear you. It is mathematical.

Tn a spirit of levity, I recall a wise remark made by another gentle-
man—I think probably he is in this room—meeting with a great group
of westerners, engineers and lawyers, on similar problems he said:
“When I liear these engineers speak, I cannot understand them, but
I can believe them ; but when T hiear these lawyers speak, I can under-
stand what they say, but T do not believe them.”

My, Treron. Congressman, there is enough conflict between en-
gineers and lawyers without your high lighting it here before this
committee.

Mrs. Bosonr. Mr. Chairman, you surely only nean that in the spirit
of levity: I hope.

Mr. Murvock. Yes, it isin that spirit.

Mr. Trerox. May I say for the Congressman’s information, there is
one compact in force, it has been in force for about 10 vears, 10 or 11
years, in which the inflow-outflow method is used. There is another
one that. will be before the Congress here—before your committee—we
hope very shortly. That is the Pecos River Compact, in which the
same method is used. Tt is not too complicated, but I can well under-
stand taking it cold, it appears so.

The big advantage of it is, as I say, everything that happens between
pointsisintegrated. A lot of theorizing is eliminated as to what reser-
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voir losses are, or how much a specific piece of land is burning up by
1ranspiration.

My. Murnock. In other words, you can figure out these matters as
acenrately with pertinent statistics as they can in regard to life insur-
ance or other business functions.

My, Trerox. Yes, siv. This is not so uncertain as life, T do not
believe, T think it 1s a little more precise.

Mr. Murnoex. We are going to have to adjourn in a few minwutes,
The House is now dealing with private bills, but will soon go to the
marter of finishing the rent-control bill under the 5-minute rule, and as
assistant whip for the fourteenth zone I would not want to be guilty
~f keeping the members from the floor at that moment.

My Exerk. A« assistant whip for the fifteenth zone, I coneur with
“he assistant whip for the fourteenth zoue.

My, Murooci. Mr, Tipton. I undervstand, will be here later,  Thanks
o the generosity of Mr. Engle, who had the committee room for tomor-
row, and has stepped aside for the continuation of this work, we can
e this room, and we will adjourn in a moment to meet at 10 o’clock
TAIMOFIOW Imorning in this room.

My, Tipton, can you retmrn for questioning ?

M. Terox, Yes, sivy T will he here at 10 o’clock tomorrow morning,

Mr, Murnoci. May T throw ont a question or two, not expecting an
an~wer today, but just to put vou on notice? ‘

My, Trrrox. Yes, siv.

My, Murpock. T shonld think these ont a little more carefully, hut
they are pertinent questions to me: As an engineer, are you convinced
that by proper engineering the upper basin will ultimately be able to
sse its apportionment of 7,500,000 acre-feet of water annually, and. at
the same time, be able to deliver according to their contract an avevage
of 7500000 acre-feet for the lower basin?

Mr, Tarrvox. T can answer that question vight now. The first part
«f vour question, T eansay I amnot sure that the upper basiu cau ntilize
71 million acre-feet.  That depends eutirely upon the availability of
aold-over reservoirs in the npper basin above the points of use. T hate
o make that admission, but we are not sure yet.

In order to enable it to do that, there must be substantial hold-over
reservolr capacity above the points of nse. Now, if those reservoirs
are available, and the npper basin can ntilize the 714 million acre-feet,
Soin tuen aleo can make its vequirved delivery at Lee Ferry, In any
~vent, it will always make its required delivery at Lee Ferry.

Mr. Murnock. Dut it is going to require storage in order to do that.

My, Trerox. Oh. ves. The very development of the basin itself by
“Le construetion of the substantial hold-over veservoirs for the direct

se of the upper basin above the points of use, the effect of that will
e to equate to some extent the flow of the river at Lee Ferry. That al-
ways happens, but in addition to those veservoirs, and the effect they
will have upon the flow at Lee Ferry there will be required additional
neservoirs with an aggregate substantial capacity below our points of
- to complete the balance of the equation that is necessary to take
are of our obligations,

Mr. Moroocs. I had two other questions, but I will just hint at them
ow and word them better overnight.: One is with reference to evapo-
1tion losses.  Evaporvation losses, when vou have storage, ave inevi-

“ahle, are they not?



My Trerox. That is correct.

Mi. Murbock.  Another: You spoke of hydroelectric power being
needed and the possibility of its production before the land can be
irrigated.

My, Treron. That is correct.

Mr. Murvock. Is it not necessary, since we regard the use of water
for irvigation more important than for the use of power, that we
safeguard the futire uses against the earlier present uses of water for
power production

Mr. Trrox. That is our conception in the upper basin, sir.

Mr, Mrwock. We will stand adjourned wuntil 10 o’clock tomorrow
meorning,

("The resolution previously referred to is as follows:)
ESOLUTION OF 11 CALIFORNTA Lecrsnarure, Anorred Mancn 14, 1949

Assembly Joint 1exolution No. 24 relative to the upper Colorado River Basin
compuacet,

Wherenx by the Coloradoe itiver compact of November 24, 1922, the seven States
of the Colorada River Daxin agreed to an apportionnment of water of the Colorado
Hiver system as befween the upper basin and the lower basin of the river, as
therein defined ; amnd

Whereax, the five States of the upper basin of said river on October 11, 1948,
signed an “Upper Colorado River Dasin compact” apportioning among them-
selves 1he water apportioned to the upper hasin by the Colorade River compact,
and =aid upper Colorade River Basin compact has been ratified by the legislatires

Whereas there lias beexn introdneed in the Congress of the United States 8. 700
by which said upper Colorado River Basin compact wonld be approved; and

Whereas said Colorado River compact niakes provision for the apportionment
of water as hetween the upper hasin and the lower hasin on the hasis of beneficial
consumptive use; and

Whereas said upper basin compact contains certain provisions for the deter-
mination of quantities of water apportioned among the upper basin States “by
the inflow-outflow method in terms of man-made depletions of the virgin flow
at Lee Ferry”: Now, therefore, he it

Resolved by the Assembly and Senate of the Siate of California jointly, That
the State of California

(1) Approves the action of the upper hasin States in reaching and ratifying
a compact for apportionment of Colorado River system water among them and
heartily congratulates said States for so doing ;

(2) Considers that the formula for determination of consumptive use of water
set out in said upper basin compact, as above quoted, is indeterminate and is
not in consonance with the relevant terms of the Colorado River compact :

(3) Declares that it has no objection to the «doption by the upper basin States,
as among themselves, of any forinula they may choose for distvibution of water
among them;

(4) Declares further that the adoption by the upper basin States and said
upper basin compact or its approval by the Congress does not and eannot smend
nor affect the meaning of the Colorado River compact, nor affect, nor impair
the interests of States of the Colorado River Basin which are not a party to said
upper Colorado River Basin comipact, and for that reason,

(5) Urges the Congress of the United States to provide in any act whereby
the Congress consents to said upper basin conmpact that nothing in said aet
nor said compact shall be deemed to amend or affect the meaning of the
Colorao River compact nor to affect. nor impair the interests of any State
which is not a party to said vpper Colorado River Basin compact; and be it
further,

Resolred, That the chief clerk of the assembly is hereby directed to transmit
copies of this resolution to the President and Viee President of the United States,
the Speaker of the House of Representatives. and to the Senators and Representa-
tives from the State of California in the Congress of the United States.

(Wherenpon. at 11: 30 a. m.. the committee adjourned, to reconvene
at 10 a.m., Wednesday, March 16, 1949.)

UPPER COLORADO RIVER BASIN COMPACT

WEDNESDAY, MARCH 16, 1949

House o1 REPRESENTATIVES,
CommirrEr o8 Punric Lanbs,
STBCOMATTTIEE 0N IRRIGATION AND RECLAMATION.
Washington, 1. C.

The subcomniittee met at 10 a. m.. Hon. John R. Murdock presiding.

Present : Messrs. Murdock, Engle, White, Baring, Mrs. I3osone,
Messrs. Marshall. O'Neill, Aspinall, Miles, Welch, Lemke, Baivett,
YEwart, Poulson, and Sanborn.

Mr. Murpock. We will come to order, please, gentlemen.

We will take up for further consideration at. this time, H. R. 2325.
We are, as usual. a little short of time today. The House convenes
at 11, Possibly we can iufringe on the House time a little bit. We
will need to hurry along in order to complete our hearings.

We had yesterday at adjournment, Mr. Tipton, consulting engineer,
who was giving us the engineering background of the compact. That
1« a very essential thing, and while I conld not follow him too care-
fully yesterday orally. I promised myself that I would read the
transeript very carefully so that I could understand him. VWe did
not have a chance to ask Mr. Tipton yesterday. '

Are you ready now, Mr. Tipton, to proceed with vour statement?

Mzr. Treron. Yes. siv; Mr. Chairman.

FURTHER STATEMENT OF ROYCE J. TIPTON, CONSULTING ENGI-
NEER, COLORADO WATER CONSERVATION BOARD

My, Tivrox. I completed my statement and I am prepared to
answer any questions, or attempt to.

Mr. Murvock. There were numerous questions asked. Thev were
~ubmitted for the record. Arve you also prepared to answer those
questions?

Mr. Treron. Yes, sir. I am prepared to answer those I can, and
refer those I cannot answer to someone else.

Mr. Murbock. Now, gentlemen of the committee, have you questions
to ask? Suppose we begin with Mr. Marshall.

Mr. D’Ewarr. Mr. Chairman, could T ask a question of you? The
question is confined to the first six articles of the compact. Is that
the schedule?

Mr. Murpock. The first six are the ones Mr, Tipton discussed from
the engineering standpoint and I think we ought to limit our questions
to him on those,

Mr. Marshall?



Mr, Marstrann, I think T will yield my time to other mewmbers of
the committee, My. Murdock. ‘

My, Murpock. For the time being, anyhow?

My, MarsHALL. Yesg,

My, Mourpock. Mr. D'Ewart, had yon some questions?

Mr, D’Ewarr. Mine had to do with article VIT and that is not
before us at the present time. Perhaps mine should not be directed
to Mr. Tipton. I believe I will hold the questions.

Mr. Murnock. Mr. Barrett?

Mr. Barrerr. Mr. Tipton, I would like to have yon put in rather
simple langnage the effect of article IIT on the division of water. I
will state the way I understand some of the provisions of it.

The purport of that section is first to vecognize the rights of Avizona
to the maximum of 50,000 acre-feet of water, to recognize the obliga-
tions of the npper basin States to the commitment to Mexico on the
treaty with that country, and then to divide the water in the percent-
ages outlined on page 6 between the fonr upper basin States,

Is that right?

Mr. Trrvow. That is corvect, sir.  When you meution the obliga-
tion of the upper basin, if any, to pass water to take care of Mexican
obligations, it 1s not restricted only to that. There is, of course, an-
other restrictive provision in the Colorado River comipact and that
is an obligation to make certain deliveries.

My, Barrerr. 1 understand that.  We have attempted here to pro-
tect the lower basin States by several provigions, showing the intent to
carry ont all of the provisions of the Colorado River compact. You
conclude. thevefore. the provisions on page 7 have adequately pro-
tected the rights of the lower hasin States so that any division made
will be in conformity with the original compact ?

My, TrervoN. That is correct, siv.  So far as article TIT is concerned,
it apportions only that which was apportioned to the upper basin
by the Colorado River compact and does not apportion one drop of
water beyond that amonnt.

Mr. Bargrrr. Theve is one provision in there that is not entirely
clear to me, and that is subdivision (d) on page 7. What I wonld like
to know is, yon are taking no action on power, and as T remember
vour testimony, you stated probably the States will have to agree on
that.

What T shonld like to know now is this: Supposing either a compre-
hensive plan is submitted to the Congress for the development of the
upper basin States. or if an omnibns bill were to be presented to the
Congress for one or move projects in each of the upper basin States—
wounld the projects in Wyoming be eutitled to a contribution from
power developed, we will say, in the State of Colorado?

Mr. Trerox. I cannot answer that question, Congressman. I am
not competent to answer it because there has been no agreement made
among the States. If an agreement had been made, it might be snb-
ject to some sort of statutory action by Congress. I know what is
m the Congressman’s mind and it is in the minds of a great many
of us who are interested in Colorado River development.

I might indicate some of the thinking that exists. It is not con-
clusive. It will not answer your question, but it goes as far as I can
answer it. It is in the minds of some that there might be what is
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:led, I believe, a power account set-np.  That wonld have to be done
v oan act of Congress.  Any excess revenunes from power generated
vrinecipally for those reservotrs which arve for the common good of the
Srates wonld go into the power account and could be dvawn npon to
financee projects within the States. That certainly wonld talke some
;nd of action of Congress, becanse there 1s a major matter of policy
“volved.  There is another school of thought.
Mr. Barrerr. Assuming that Congress did take sneh action, what
wonld like to know is wonld that become conclusive on the Upper
asin States without objection from them, or would they have to take
-ome aflirmative action in the nature of an additional compact ?
Mr. Trrrox. No. In iy opinion, Congressman, it would not
sequiive by any means a compact.  If that were done, projects would
v presented from time to time as the investigations progressed to
verernune the feasibility, and those projects wonkt be presented to
tongress.

Mr. Barrerr., Let me ask yvou this question, My Tipton. Sapposing
wv should bring in a bill authorizing the Seedskadee project in
Wyomtng and one in Colorado and one in Utalh and one in New
Mexico, and we would want to assure that the Seedskadee project in
Wyoming should get o contribution {from a power project in Colorado.

There has been nothing said in this compact with reference to that
natter.  What wonld be the procedure?

Mr. Trerox. I eannot answer yon. T presume it would be the same
o1t of procednre that has beeu carried on in the past among the States
of the upper basin, and for a time among the States of the entire basin.
That procedure was a working out of common problems through the
means of a committee.  We have such a committee in existence at the
present time.

The committee wonld agree upon procedure and then would come
1o Congress, bringing their recommended procedures as the combined
thonghts of the intevested States.

My, Barrerr. At any rate, yvonr couclusion is that that will not be
prohibited by reason of snbsection (d) ?

Mr. Trerox. Not by any means. May I complete my statement,
{ongressman ?

I mentioned the one school of thought. There is another school of
thought that possibly the development should be by smaller nnits
where projects are morve or less interdependent economically. There
= another school of thonght, which does not exist in the npper basin,
“hat revennes from energy shonld not be used to assist irrigation pro-
jects. T am merely making that statement to indicate the complexity of
the problem and to indicate the difficnlties that the States wonld have
teen in had they attempted in any fashion whatsoever in this compact,
*o make any apportionment of power. It would have been absolutely
impossible and 1t would have been unwise and they could not have done
-» with propriety.

Mr. Bagrert. I assume you are corvect in that statement. The only
mprehension T had in the matter was to be certain it was not pro-
“ibited in any way from future action.

Mr. Trerox. No, sir. Making a gratuitous statement on behalf of
t'nlorado, even though Colorado produces 70 percent of the water.

"] even though Colorado has been apportioned over 50 percent of
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the apportionment of the npper basin, Colorado is 10t going to take
the position of the hog as far as the power is concerned.

Mr. Barrert. It seems to me the purpose of this compact is certainly
to expedite the development of the upper Colorado River Basin States.
I was very hopeful that we could get the comprehensive plan and get
the whole upper basin States developed in an orderly way with a pool
of the power to assist in the reclamation of the varions States.

Secondly, T certainly hoped we could get some assistance from the
power that may be developed, inasmuch as the water is contributed in
proportions by the various States as outlined.

I'am pleased there is certainly nothing in here that would impede in
any way such a program after this compact is vatifiecl.

My, Treron. That is my opinion, Congressman, The prevequisite
at the moment at least of the development you suggest is the making
effective of this compact. That has to come first at the moment. Then
there will he no donbt considerable pressuve to have authorized some
of the large reservoir development along the main stream for the
generation of energy. There is a need for that energy, a growing
need for it.

There will be a market for all of the energy that can be generated
by the operation of the reservoirs that will be required by the upper
basin to insure it in taking care of its obligation at Lee Ferry.

Mv. Bazrerr. That brings me np to the other question that T did
want to ask you and that is under article V, in which the various
types of reservoirs are enumerated. Take the reservoir that you have
just mentioned that is to be constructed for the purpose of fulfilling
the obligation of the upper basin States at Lee Ferry. It will also
generate power. I agsume that the cost of construction of that reser-
voir wonld be charged to the entire upper basin area, would it not ?

Mur. TreroN. T think that is a matter that will be before the Congress
at the time that is up for anthorization and for the appropriation of
funds.

Mr. Bagrerr. At any rvate, any power that would be generated there
would be in a pool under some division for the upper hasin States.

Mr. Tierox, That also would require action by Congress to fix
poliey.

Mr. Bareerr. In other words, the effect of your testimony is that
whatever policy the Congress might desire to promulgate under this
compact wonld be entirely right and proper, and all of the States
could raise their objections here in the Congress and it would be con-
clnsive on the States whatever action is taken %

Mr. Treron. That is correct, sir. In other words, there is not one
single provision in this compact which would inhibit the Congress in
promulgating any policy Congress in its wisdom desired to promulgate
with respect to the generation of hydroelectric energy and the dispo-
sition of the revennes fromn the sale of that energy.

Mr. Barkerr. What I was trying to get at, you certainly must have
had something in mind when you designiated these three types of reser-
voirs, one for single use in the State, and yon meant that that type
of reservoir would be certainly chargeable to the projects in that
State. Isthat correct?

Mr. Tieron. Yes. This article which you are discussing, article V,
has to do only with the charging of reservoir losses.

Mr. Barrerr., I understand that.

Mr. Trerox. That is evaporation losses in the reservoirs.

Mr. BarrerT. Did you mean that same theory would go any fuurther

o for the evaporation losses? _

My, Treron. No. There is nothing in the article that says it goes
+division of power or that it conld be implied that the power wounld
~«ivided np in the same fashion that losses ave charged. It does
o1 zay that. Tt does not mean that.,

Mr. Barrert. Thank yon very much.

Mr. Mournock. I believe it would facilitate matters if we ask Mr.

Dreitenstein to come to the stand with Mr. Tipton and then direct

» questions to both. However, T wonld like to say to the members

¢ the committee who are from the upper basin States, the former
“r vernor of New Mexico, here on my left, undoubtedly has some
e<tions just as the gentleman from Wyoming had, and I wish we

~1ld give preference to those from the upper basin States first. T

Kk we shonld. The gentleman from Colorado and the gentlewoman
s Utah arve hoth present. They are more vitally interested in this

m any other members of the comittee.

Mo Wi, Might T suggest to the chairman: In previous com-
‘tiees it has been the eustom, after the witness completed his testi-
onys to recognize the gentleman ou the Democratic side and alternate

the Republican side and go down throngh the committee to give
~m all a chance to participate.

M. Murpock. We do that as a regular thing. However, we may
it to vary a little bit from that on this occasion,

Now, Mr. Breitenstein, yon were to answer the questions that Mr,

Foole pnt. Isthatit?

STATEMENT OF JEAN S. BREITENSTEIN, ATTORNEY FOR COLORADO
WATER CONSERVATION BOARD

Mr. Bremrexstrix, These are not just my answers. )

I might state for the record, my name is Jean S. Breitenstein. I

i Denver, Colo. T am the attorney for the Colorado Water Con-
~rvation Board. )

During the negotiation of the upper Colorado River Basin com-

«t. Tacted as the legal adviser for Clifford H. Stone, the Colorado

wnmissioner, and I was a member of the legal advisory committee.

On Monday of the opening of this hearing, Congressman Engle

e=ented for the record a letter to Harry W. Bashore, the Federal
~1resentative in these compact negotiations. That letter has been
sven consideration by Mr. Bashore and by the representatives of the

pper basin States, who are here in Washington. The answer has
~e11 approved by Mr. Bashore and the representatives of the upper
1:in States here in Washington.

However, the original, which I have in my possession, has not yet
~wen signed by Fred E. Wilson, commissioner for the State of New
Mexico. It has been approved by him. The original which I have
‘~re has been signed by Charles A. Carson, commissioner for the State
~f Arizona; Clifford H. Stone, commissioner for the State of Colo-
-ado; L. C. Bishop, commissioner for the State of Wyoming; Clinton
['. Vernon, attorney general of Utah; J. A. Howell, special assistant
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attorney general of Utah: and Harry W. Bashore, representative of
the United States.

With your permission, Mr. Chairman, I will read the letter.

Mr. Mernocr. You may proceed.

My, Brerrexsrein, It bears date of March 16, 1949, addressed to
My, Engle, House of Representatives. [Reading :]

My DEar Mr. ENcLE: Your letter of March 12, 1944, addressed to Hon. Harry
W, Bashore. representative of the United Statex, apper Colorado River basin
compiret negotiations, has been given consideration by Mr. Bashore and by the
representatives of the npper baxin States now assembled in Washington, The
answers herein given to your speciiic questions are the answers ot the repre-
sentatives of the compacting States and of Alr. Bashore,

In this letter the statements made by vou in connection with each question
and the questions themselves will he italicizad, The anxwers will follow cach
uestion,

Question No, 1

Article I of the proposcd compact refers to the apportionment of the “use™ of
the arater of the Colorado River spstem. the wse of wrhich acas apportioned in
perpetuityy to the upper basin by the Colarado River compact.

ta) Is The irord “use™ 1o be tabou as Shonymods icilth the plivase “henejicial
consumptive nse” as it occurs in the Colorado River compact?

Answer., The word “use” as it occurs in article I of the upper Colorado River
Basin compact is synonymonsg with the phrase “beneficial consumptive use” as
it appeavs in article ITI (a) and article I11 (b) of the Colorado River compact.

(b)Y In this connection, note that the phrase “consumptive wse” occurs fre-
quently in the pending compact. Is there any difference in meaning beticeen the
phrase “consumptive wse” as nsed in the pewding compact, and “beneficial con-
sumptive use™ as the phrase is wsed in e Colorado River compaet?

Answer. In all instances where the phrase “consumptive use” oceurs with ref-
erence to the apportionment made to the upper basin by the Colorado River ¢om-
pact. such phrase is synonymons with the phrase “beneficial consumptive uge”
as it occurs in article III (a) and article IIT (b) of the Colorado River com-
pact. This i becanse of the paramountey of the Colorado River compact. When
sueh phrase is employed in connection with internal matters relating to the
rights of the upper hasin States ag among themselves to the water available to
them under the Colorado Ttiver compact. the phrase “consnmptive use” is not
necessarily synonymous with the phrase “beneficial consuniptive nse” as used
in the Colorado River conmpact. In this connection it should be pointed ount that
in each of the compucting States a “heneficial use” is essential to the acquisition
of a firm water right. Also attention is direeted to arvticle IIT (b) (2) of the
upper basin compact, which provides that “beneficial nse is the basis, the meas-
uve, and the limit of the right to use.”

Question No. 2

In article I1. the term “virgin flow” is defined to mean “the flow of any <tream
undepleted by the activities of man.”

(a) Is it proposed to detcrmine “virgin flow” with respect to cach year., or to
use avernges?

Answer: “Yirgin flow” will be determined with respect to each water year. In
the actual administration of the Upper Colorado River Basin compact, the npper
Colorado River commission may make nse of averages and necessarily will do so
when hold-over reservoirs are constructed and placed in operation.

(D) If on an annual basis, how will “virgin flow” for any particular future
wter year be determined?

Answer: An index of the virgin inflow will 'e determined by the smmmation of
the discharge measured at a series of key gaging stations located around the rim
of the basin above the major development, the recorded discharge past each sta-
tion to be corrected for man-made depletions, if any, above that station. The
virgin outflow at Lee Ferry will be determined by a correlation curve developed
by the historic relationship between recorded inflow at such key gaging stations,
corrected for upstream man-made depletions. if any, and recorded Lee Ferry
fows, together with the historic man-anade depletions above Lee Ferry,
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Question No. 3

vy Wl consnmptive uses in each, of the States, wnder Article ITT, be detep-
iedacith refercence to cacly water year?

Answer: Consumptive nses in each of the upper basin States will he determined
i reference to each water year. In making an adininistrative determination
©such consmmptive nges the Upper Colorado River Commission will necessarily

ske use of averages when hold-over reservoirs are construered amd placed in

cration. While the compact leaves such determination to the commission, ir
considered that the eommission may make use ot 10-vear progressive averages,

by Or,are these quantitices ta he deteryiined on long or short term nrerages?
Answer: Bee answer to quesiion No., 3 () above,

QvrsTIoN Yo,

teticle IV speaks of curlailment of use of acater in order that flme at Lee
oy &l pot he depleted below that veqiived by article 1T of the Caolorado
ey compact,

Does the arord “use” mean the same thing as the phrase “consnmplive qse qs
feimined pursvant to article 1y of the comipuet?

Answwer s e word “nge” as it so oceurs incdudes “consumptive nse” as such nse
- determined pursuant to avticle VI “Tse” is a broader term than “consunp-
ve use.” It is employed in article IV in order that there may be no argument
~ 10 the power and obligation of an upper division State to curtait any “use”
vhich it determines should he curtailed in order to assave full complinnee with
“ticle IIT (d) of the Colorado River compact.

Question No. 5

Lrticle V. subsection (c), provides that: ~“In the cvent the commission finds

@ oreservoir sile is acailable hoth o assine deliveries at Lee Ferry and to
Store water for conswmptice use in ¢ State of the upper division, the storage of
cler for consumptive use shall e given preferenee.”

Does 1his wean that the commgs sion anay c.eoncrate any reserroly or reser-
airocapacity from the obligation of article IIT (d) of the Colorada River
ompact: If not, what is meant by the “preference” for cousumptive use?

Answer: The answer to the first part of this double question is: No. The
~tates and not the commission determine what uses must be curtailed in
rder to comply with the obligation of article IIT (d) of the Colorado River
cmpact. By “preference” is meant that each npper division State has a
~nperior right to use a storage site for consunptive nses within that State and
© may not be deprived of that right by the desire of other upper division States
“o ntilize the same site for the impoundment of water which will be released
" meet the Lee Ferry delivery obligations of the upper division States, The
~xereige of sneh a preference right must not violate or have the effect of vinlating
“he delivery obligation imposed by article IIT (d) of the Colorado River conpact.

Question No. ¢

Article ‘VI provides that the commission shall determine the quantity of the
swmptive use of iwater for the upper basin and for cach State of the upper
“usin, by the inflow-outfiow; method in terms of maen-made depletions of the
virgin flow at Lee Ferry, unless the commission, by nnanimons action, shall adopt
* different method of determination.

ta) Outflow from the npper basin apparently wwonld be measured at Lee Ferry.
here and hoie would inflow to the upper basin be measured?

Angwer: Inflow to the upper basin will be determined by a series of key
zrging stations located at strategic points and designed to be an index of the
tlow to the upper basin, The recorded dischiarge past these key gaging sta-
“ions will be corrected for all maun-made depletions, if any, occurring above each
~rition.

() It is my understanding that q large part of the use of water in the
spper basin aill be made possible by overyear and cyelie storage. The im-
sounding of water in storage reservoirs wonld be reflected by depletion at Lee
Ferry during the water year in which water is impounded. Does article VI
woan that consumptive use will be measured by 1cater stored. as distingnished
“ome the withdrowals from storage and application. to wge on land?
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wer: The measurement of use by the inflow-outflow method prescribed 1)3{
m.ﬁg,?%lfzrll:ltomatically tnkes into account @he storage and_ release 1of_watel
from reservoirs. Hence the measurement, in terms ‘of stream d‘ep etlon_ at
Lee Ferry is by water stored as distinguished from withdrawals from storage

icati o use on land. . ) .
am(ici;ml)flxﬁt:?gnist tpr:)lposed to account fm‘. water stored in oue year and applied
{o nse in another and later year? Spqc1ﬁcally, 1?01‘!1(1 consumpttpq use’be c(m:
gsidered as occnrring in the year ,1‘1;_137;1(‘11 1.47;11907' is impounded, or in some later

ehen it is withdrawn and apptied 1o uges )
yc?&lng;\’fg‘l:,f’l"gé( ncecessity for hold-over storage to ena.ble the upper ba51tn 1&0
utilize the apportionment made to .it by the Colorado River c_omgact.and at the
same time to comply with the obligation for Lee Fe:rry deliveries 1mpqsed by
article IIT (d) of the Colorado River compact requires that consumptive ‘u's'e:
resulting from the storage of water in reservoirs be deternnn_ed. on the basis
of progressive averages. While the compact leaves such detelmmatlonv to t.I}e
commission, it is considered that the commission may make use of progressive

averages.
Question No. 7

Article VII provides for an “Upper Colorado River Comwmission.” Among other
things, the conunission is authorized to .(art. VIII (d) ): . Color .

“(6) Malke findings as to the quantity of ujater of .the upper Colorado me.
system and cach year in the upper Colorado River Basin anl each State thereg)f,
T «(7) Make findings as to the quantity of water deltverics at Lee Ferry during
Pnﬁ];g;m3;2£g%;di1tgs s to the necessity for and the extent of the curtailment
of use required, if any, pursuant fq article _IV hereof.”’

Subdivision (g) of the same article propvd.es that: o .

“ Pindings of fact made by the commission slm]l not be con_clu.sn;c i any conl t,
or before bng/ agency or tribunal but shall constitute prima facie evidence of the

1y

fa(I'I;-i Ifzznl:ie'en held that, in addition to its ('onfmc{ual character, und(‘r some
ecireumstances a compact approved by the Congress s a public law (Missouri v.
IMlinots, 200 U. 8. 496-519): Pennsylvania vy Wheeling, etc., 54 U. 8. 518-566).
Is it intended that subdivision (b) above shall be binding on any State not a
party to the upper Colorado River Basin compact, or on the Un}ted States?

Answer: Article VIII (g) of the npper Colorado River Basin compa?t does
not bind any State which is not signatory to that compact and does not bind the

United States.
Question No. 8

Will the ratification by the several States and the approval by the Congress
of the upper Colorado River Bagin compact in eny wuoy amend or affect the
meaning of the Colorado River compact, 1qhatever that docz_tment may meanf

Answer: The upper Colorado River Basin compact. is an interstate compact
between the States of Arizona, Colorado, New'Memco, Utah, .and Wyoming.
Article 1, section 10, of the Constitution of the Un_lted States requires that before
a compact of agreement between States i8 effective, the Congress of the United
States must consent thereto. The purpose qf H. R. 2325 is to give such conr-
gressional consent to the upper Colorado Blver qum compact. H., R, 2325
does mnot, nor does the upper Colorado River Basin compacg, alter, amend,
modify, or repeal the Boulder Canyon Project Act (45 Stat. 1057) or the Colg-
rado River compact signed at Santa Ee, N. ng., on Novembe}' 24, 1922, 1t is
recognized that the upper Colorado River Basin compact is binding only upon
the States which are signatory thereto, and that th‘e upper Colpraqo River
Basin compact is subject, in all respects, to the provisions and limitations con-
tained in the Colorado River compact.

Question No. 9

ote that in article XVIII the States of Arizona New Mewxico, and U_tah
haI«uemr)-feie:-’;)Zfi their respective rights and interests mtder_ the Colorado River
compact, as States of the lower bansm. will _the ratq,ﬂcat'wn and approval by
the Congress of the upper Colorado River Basin compact impair or in any way
affect the rights of States of the lower basin not signatory thereto? .
Answer: All that is sought by H. R. 2325 is the consept of the Congress to
the Upper Colorado River Basin compact so that the limitation imposed by
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article 1, seetion 10 of the United States Constitution upon the power of any
State to “enter into any agreement or compact with another State” may be
removed.  The lower basin righs of Arizona, New Mexico, and Utah were re-
~erved in order to avoid any questions that might arise if they were not specifi-
vally reserved. No implication can be drawn from this reservation with respect
v the rights of States not parties to the compact. They are not bound and
“heir legal rights are not and cannot be impaired by a document to which they
are not parties,

Mr. BrerrensteIN. I might suggest that it would seem to me that
the answer to question No. 8 clearly states what the situation here
i~ and that it might be well for the committee to give consideration
7o the inclusion of that in whatever report is made by the committee.

Of course, the committee might wish to make further and greater
1-e of the document, but the answer to No. 8, I submit, is a clear and
roncise statement of the situation which is before your committee and
before the Congress in this bill, to give consent to the upper Colorado
River Basin compact.

Mr. Murpock. Mr. Engle, these are answers to your questions.
Would you like to elaborate in any way, or would you like to make
#ny comment on the last statement that Mr. Breitenstein has made?

Mr. ExoLe. Mr. Chairman, I am of the view that including in the
report of the answers set forth in answer to question No. 8, and also
the answer to the question set forth as question No. 7, would both be
proper subject matter in the report. I am interested, if we may pursue
this a little further, in the position of the United States with respect
to this compact.

What is your view of the binding effect, if any, of this compact upon
the United States Government by Congress giving its consent to the
compact ?

Mr. BrerrexsteIN. Do you wish me to answer that?

Mr, ExcLE. Yes, if you will.

M. BrerrensteIN. Article I, section 10 of the United States Con-
stitution forbids any State to enter into a treaty, alliance, or confedera-
tion. It also forbids any State to enter into a compact or agreement
withont the consent of the United States.

On the first three—treaty, alliance, or confederation—there is an
ibsolute prohibition. On compact or agreement, you can have such
an arvangement between the States, but only if the consent of the
United States is secured.

Accordingly, we have to present this matter to the Congress for the
~omsent of the United States. If it were not for that provision of the
Constitution, the States could, as they had the right to do before
1he Constitution, enter into these compacts or agreements.

The Constitution imposes an infirmity, impediment, limitation,
whatever you want to call it, which has to be removed. The act of
Congress In consenting to the compact does no more than remove that
‘mpediment, infirmity, restriction, or whatever you want to call it,
and 1t is binding on Congress only to the extent that that is removed.
It is not binding any further upon the Congress. It does not constitute
a statute of the United States. '

There are decisions which are referred to in your letter. You men-
r'on there the two Wheeling and Belmont Bridge cases. As I read
rhose cases, they do not say that an interstate compact is a public
‘aw. They do say that it is a law of the Union. The distinction mnay
"+ unimportant, but, Congressman, as one of the attorneys in the case,
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1 nrged those cases and others to the United States Supreme Court,
i the case of Hinderlider against LaPlata, in support of the proposi-
tion that a compact was a statute of the United States, and the court
disagreed with me and said it was not for the purposes of an appeal
under section 237-\ of the Judicial Code.

Indeed, Congressman, L say that an act of Congress approving a
compact cannot be taken as a statute of the United States because a
statute of the United States can be amended. can he modified. can be
repealed. and I say that when Congress consents to an interstate
compact, it does something which i1 trrevocable. It cannot later
take that back, and when the compact is consented to. it is binding upon
the signatory States, It those signatory States cannot change United
States Taw.

I assume that the Congressman is familiar with article XIX of the
compact, and in presenting this I would also like to read article XIX
in the vecord, if I may. I wonld like to read it so evervone will under-
stand it. Thisis from the upper basin compact. [Reading:]

Artrerr XIX. Nothing in this compact shall be construed as

(a) Affecting the obligntions of the United States of America to Indian tribes:

(M) Affecting the obligations of the United States of America under the treaty
with the United Mexican States (Treaty Series 994) ;

(¢) Affecting any rights or powers of the United Statex of ‘merica. it agencies
or instrumentalities, in or to the waters of the npper Colorado River system, or
its eapacity to acquire vights in and to the use of said waters:

(d) Subjecting any property of the United States of America, its agencies
or instrumentalities, to taxation by any State or subdivision thereof, or creating
any obligation on the part of the United States of America, its agencies or
instrumentalities, by reason of the acquisition, construetion, or operation of any
property or works of whatever kind, to make any payment to any State or political
subdivision thereof, State ageucy, municipality, or entity whatsoever, in reim-
bursenient for the loss of taxes;

{e) Subjecting any property of the United States of America, its agencies
or instrumentalities, to the laws of any State to an extent other than the extent
to which such laws would apply without regard to this conipact.

Article XIX, may I «ay, was submitted to the compact commis-
sioners by legal advisers to the agencies of the United States which
were intevestec in this compact. The commissioners accepted the pro-
visions liere which were urged by the United States.

Mr, Exgre. Is it your view, then, that the participation of the
United States by officially appointing a commission is solely and only
and limited to the purpose and object of satisfying the constitutional
requirement of consent and nothing else ?

Mv. BrerreNsTEIN. Yes, sir.

Mr. ExeLE. And that the parvticipation of the United States in this
compact does not abridge or limit, by implication or otherwise, any
rights of the United States in the Colorado River?

M. BREITENSTEIN. Yes, sir.

Mr. Excre. I understand the Supreme Court has held that it is
necessary for the United States to be joined as a party in interest in
any litigation affecting the Colorado River.

Mr. BrermensTEIN. I do not agree with you on that statement. I
would not give you that premise.

My, Exgue. You donot agree with that

Myr. Brerrexstein. No, sir.

Mr. Excre. T understand that is the basis for the bills now pending
in this Congress to authorize the litigation of rights in the lower
basin. But you do not agree that that legislation is necessary?
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Mr. BrerrensteIn. I would answer that “No.” Do not get me
wrong. You stated that the United States Supreme Court held that
the United States should be a party to any litigation over Colorado
River.” T do not agree with that statement, Congressman, but by dis-
agreelng with that statement, I am not at the present time taking any
position one way or the other on any resolution or bill or what not
which may be before the Congress.

Mr. Encre. What is your understanding with respect to the re-
quirement, of bringing the United States into litigation involving a
navigable stream ? °

_Mr. Bremexstris, Well, Congressman, I represented the State of
Colorado for a good many years in the North Platte case, which is a
navigable stream in Nebraska—at least it is so held by the United
~tates Supreme Conrt to be navigable in certain stretches. Nebraska
.\uvwl Wyoming and Wyoming sought to get the case dismissed, among
other things holding that the Secretary of the Tnterior was an indis.
pensable party. The Court refused to dismiss the case, Wyoming
then impleaded Colorado and the United States intervened and the
Atigation went on for many years.

In that case you had a situation where Nebraska claimed, among
other things, that Nebraska was being injured by the authovization
and construction of a Federal irrigation project in Wyoming. The
Court in its decision held that the threat of that project justi?ied the
~nit by Nebraska. That is one factor in the case.

Now, here, the case to which you are referring is the case of Arizona
against California m 298 U. 3. In that case, Arizona sought a decree
allocating or apportioning to it a shave of the unappropriated water of
the stream. Among other things, it was alleged 1n the Arizona bill
that the dependable supply of the stream was already overappro-
priated and for Arizona to get anything it had.to get it out of reser-
voirs, Lake Mead, which has been constructed as a Federal project.

Under those circumstances, the United States Supreme Court held
rhat the United States was a necessary party to that litigation. Any
=it which would come up on the same pattérn would undoubtedly be
coutrolled by that precedent, but whatever controversy there may
vxist in the lower basin, so far as T am concerned. T see no necessity
of them following that pattern, and if any State thinks it is necessary
ro conduct litigation because of an injury of serious magnitude which
now exists, or which is threatened, they can follow the pattern of the
North Platte suit and do not need a consenting act, but by saying that
[ do not want you to infer that by testifying here T am testifying for
or against any resolution which has to do with anything like That
because I am taking no position here. ’

Mr. ExGLe. Let me ask this question: If it is firmly established in
law that the consent given by Congress to a compact serves no purpose
other than a bare legal compliance with the necessary constitutional

'l:‘onlsentl, qn(ll tcap b)}fllmplica.tioglor otherwise carry no limitation upon
“ederal rights in those navigable streams, why was 1 ary t
~ection XIX in the compactb? ) hY WS T necessary to put

Mr. BrertensteiN. So far as T am concerned, I will say because of
the attitude of the legal representatives of certain Federal depart-
ments. The use of a clause such as article XIX grew out of the expe-
rience In connection with the Republican River compact. That has

88453—49—ser, 5—-5
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been mentioned earlier in these hearings. That is the compact be-
tween Colorado, Nebraska, and Kansas. After the first compact was
negotiated, the attorneys for a certain Federal bureau raised objections
to the compact, saying that the rights of the Federal Government
were not adequately saved and protected. They were able to secure
a Presidential veto of the compact on that ground. .

Later, the compact was renegotiated and the clause upon which
article XIX is based was worked out through a series of conferences
between representatives of the States and representatives of the Fed-
eral Government. ) o

Mr. Exaie. In other words, there was some doubt, T take it, in
some legal minds that a compact of this sort might, in the absence of
such a provision, affect the substantial rights of the United States
on the stream system involved in the compact. Is that right?

Mr. BrerrenstEIN. There apparently was. The difficulty in the
Republican River compact arose from a clause which said the Repub-
lican River was not navigable. If there is anyone here from Kansas
or Nebraska, I am sure they can appreciate the point, but the compact
did say the Republican River was not navigable. )

It was thought this might constitute something which would be
used to defeat the rights and powers of the United States. I say it
could not have been, but that was the argument which was urged. ,

Mr. Excrr. In other words, this is a provision giving additional
safety or assurances rather than one which you deem to be really
necessary, ) .

Mr. Bremrewstrin. I think it is not necessary, but it does give
assurances. o

Mr. ExeLe. In view of the fact that in your opinion the consent by
Congress is limited to and for the purpose solely of complying with
the constitutional requirement of consent, and abridges no rights, by
implication or otherwise of the United States, is it a fair statement
to say that any interpretation of the Colorado River compact, ex-

pressed or implied in the upper Colorado River Basin compact, is
%inding only and solely upon and affects only the States which are
signatory thereto ? o o

Myr. BrerrensteIN. If you will eliminate two words, T will give you
that, Congressman.

Mr. ExcLe. What are they?

Mr. BrertensteEIN. They are “and affects.”

Mr. ExcLe. Why would you want to eliminate those ?

Mr. BrerrensteIN. Because, Congressman, this compact may have
an effect which is perfectly proper and perfectly legal. Under this
compact, the upper basin States have a most sincere hope to develop
the uses of the water of the upper Colorado River basin which are
apportioned to them by the old compact and available for use by them,
and I say that they have full right to do that under the 1922 compact.

It cannot be denied to them, but that use does affect lower basin
States in a perfectly proper, legitimate way under a contract which
the lower basin States themselves signed. )

Mr. Encre. Do you agree that any interpretation of the Colorado

compact, express or implied in the upper basin compact is not binding:

upon the United States Government ?
Mr. BrertenstEIN. Yes, sir.
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Mr. Excre. You do?

Mr. BrEITENSTEIN. Yes, sir.

Mr. Enere. Then the Congress of the United States, by giving its
congent, to this compact, does not bind itself to any interpretations of
the Colorado compact express or implied in the upper basin Colorado
compact, is that correct ?

Mr. Brerrenstein. T got a little lost there,
man. I will answer it this way——

Mr. Excre. T will repeat the question. Is it then true that the
consent given by Congress to this compact does not bind the United
States Government as to any interpretation, express or implied, of
tie Colorado compact in the upper basin Colorado compact ?

What I am saying is this: In this upper basin Colorado compact
'~ interpretations of the meaning of words, provision and effects of
the Colorado River compact, and I am asking whether or not the
vensent of Congress to this compact will have the effect of congres-
s1onal approval of those interpretations in a way to be binding upon
he United States?

Mr. Brermenstein. I would like to qualify my answer to that in
one way, if I may, because I do not think I understood it all clearly,
but let me say my position on that : By giving its consent to the upper
(olorado River Basin compact, the Congress of the United States,
or the United States, let us say, does not place an interpretation or
venstruetion npon the Colorado River compact which is binding upon
e United States or upon any nonsignatory States.

Now, here is my qualification, and I think you will understand
the propriety of it: By this compact, the upper States, the upper
Lasin States, have apportioned their share of the water among them-
-vlves and they have apportioned among themselves the obligations
mposed upon them by the Colorado River compact.

Now, I say the United States cannot go into the upper basin and
‘levelop water uses which are contrary, which would be contrary to
-ich apportionment or such division of obligations. This is a divi-
=ion of water between the States, and I say that it is binding upon
those States and that by being binding on those States, it does not
tind any other State which is not signatory to it, nor the United
States, but the development of your water has to conform to the
pattern set by this compact.

I just wanted no misunderstanding on that because I do not believe
rhat the United States, for example, could go into the State of Colorado
:nd put in some projects which would use up 75 percent of the water,
which is in excess of the Colorado share. The development by the
United States in the upper basin has to conform to the pattern set
kv the compact.

Mr. ExcLe, I am not interested in the effect of this compact on
the States which are signatory to it.

Mr. BREITENSTEIN, Yes.

Mr. Enore. What I am interested in is the effect of the compact
and the consent of Congress to the compact on the United States Gov-
srnment and on the States which are not signatory to it. I am not
+oncerned over the question of whether or not, this compact is fully and

I am sorry, Congress-

by its terms subject to the Colorado River compact, which is the basic

ompact. What I am concerned about is the fact that this compact,
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by interpretation of language, intent, and effect of the Colorado River
compact, which are express or implied in it, may bind either the United
States or States which are not signatory to it. ‘

Mr. BrerrensTEIN. I will answer your question this way : They bind
only the signatory States. I will say it the other way if you want me
to, do not bind the nonsignatory States or the United States. )

Mr. Encer. No; I would prefer to have the proposition stated this
way, that any interpretation of the Colorado River compact, express
or implied, in the upper Colorado River Basin compact is binding upon
and affects only the States which are signatory thereto. )

Mr. BrerTENSTEIN. If you will eliminate the words “and affects,” I
will give you that, but I will not with the words “and affects.”

Mr. Murvock. Will the gentleman yield?

Mr. ExcLE. Yes, sir,

Mr. Murpock. I noticed that the two words which you wanted ex-
empted are “and affects.” Supposing an amendment should be offered
to this bill which would include those two words. Would yon not
regard that language to mean that the nature of the compact as set
forth in the bill would be materially changed? ,

Mr. BrerrensteIN. Not only materially changed, Congressman,
utterly destroyed. ) ) )

Mr. Murpock. Now, let me see if I get you just right on this: When
this compact is approved by Congress, and it is carried out, will not
one of the effects be that there will be less water inflowing into the lower
basin? Will that not be one of the effects? _ )

My, BREITENSTEIN. Yes, certainly that is the effect and it is going
to be there and it is perfectly proper under the Colorado River compact.

Mr. Murbock. Perfectly proper?

Mr. BrerTENSTEIN. Yes.

Mr. Murbock. You cannot get away from that ?

Mr. BrerrensteIN. No. _ .

Mr. Murpock. The very purpose of this compact is to make it possi-
ble for the upper basin to get as much of their 7,500,000 acre-feet
annually as they were apportioned by the master compact, or the com-
pact of 1922, so that we would be unreasonable, as I see it—and I am
from the lower basin—we would be unreasonable if we demanded any
language which would say “the upper basin compact shall have no
effect npon the lower basin.” )

As I understand, that is exactly why you have avoided those two
words.

Mr. BrertensTeIN., That is right,

Mr. Pourson. Would you yield at that point, Mr. Murdoclk?

Mr. Murpock. Yes. )

Mr. PoursoN. Do you want to imply that this upper basin compact
shall have an effect upon the lower basin as to the interpretation of
the compact of the over-all compact?

Mr. Murpock. Well, now, let us confine ourselves—-—

Mr. PoursoN. Please answer that question.

Mr. Muornook. Let us confine ourselves to this one effect. We in
the lower basin do not have as much water as we would like in the
Colorado River. No State has as much water as it would like to
have. If we could only double the precipitation on the basin, we
would be glad to do that, or tripln it for that matter. But we know
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very well that when the proper development occurs in the upper basin
“here will be less water passing Lee Ferry, and that will be one of
the effects of this compact.

It is a legal and proper effect, and I cannot complain about it. I
<mply do not want to see any amendment adopted to this measure
=hich would nullify the compact or destroy it, as Mr. Breitenstein
“as stated.

Mr. Pourson. You never answered my question. I will put it to
»ou a little straighter. Do you want to use this upper basin com-
vact and the provision in it and the interpretations, the effect of it
< a basis of going down and saying “that is the interpretation that
-:onld apply as far as the lower basin is concerned” to the interpreta-
“on of the contract? Do you want to use the effect of it that way?

Mr. Murpock. I want to see the—

Mr. Pounson. Do you want to use it that way?

Mr. Exerr. 1 yielded for a question and I have the floor.

Mr. Murpock. Very well.  You have the floor.

Mr. Exere. T might say in answer to my colleague from California
it I think T understand what the witness and Mr. Murdock are
“ilking about. They are saying that the upper basin compact has
' effect which is the effect contemplated and implicit in the original
asic compact when it was entered into. The basic compact left the
:atter of distribution of water in each basin to the people in those
Pa:ins and the States, and that distribution will have an effect.

I do not want to quibble over words, but is it proper to say that
my interpretation of the basic compact, the Colorado River compact,
which is expressed or implied in the upper basin Colorado River
mmpac{i;, shall be binding only on the States which are signatory
“hereto? ‘

Mr. BrerTenstEIN, Yes, sir.

Mr. Lemir. Mr. Chairman, may I ask a question ?

Mr. Murooor. Yes. e have two witnesses before us. We broke
‘n on the testimony of Mr. Tipton, thinking we could conserve time
hv uniting them,

Mr. Lemxe. As T understand it, this compact deals only with that
which is already yours by the lower basin compact ?

Mr. BrertenstrIN. By the Colorado River compact; yes, sir; that
= correct.  We claim nothing more than that.

Mr. Lemxke. If the word “effect” may be put in, that may be a
snrrender of what rights you have under the original compact ?

Mr. BrerrensterN. That is what I have been trying to say.

Mr. Lemke. You are objecting, therefore?

Mrv. BrrtrensteIN. That is right.

Mr. LeMke. You do not intend to interfere with the rights of the
(olorado River compact, except you are going to claim what is yours
already and that is the only thing yon are dealing with in this bill.

Mr. BrerrensteiN. That is exactly right, Congressman.

Mr. Warrr. T wonder if the gentleman from California will yield
o me.

Mr., Excre. I would like to ask one further question: Do you agree
*hat the Congress, in consenting to the upper Colorado basin compact,
< not commutting itself to any interpretation, express or implied, in
that compact of the language intent or effect of the Colorado River
compact ?
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Mr. BrerrensteIiN. You have the words “or effect” in there again,
Congressman. I am not going to agree to those. It does have an
effect and it is a proper effect as I think was clearly pointed out by
Congressman Lemke’s questions, It is bound to, and I am sure
that you in California do not disagree with that. You signed the
Colorado River compact and said that there was apportioned in per-
petuity to the upper basin the beneficial consumptive use of 7,500,000
acre-feet annually.

In turn, we said that the States of the npper division will not deplete
the Lee Ferry flows below 75,000,000 acre-feet every 10-year period.

Now, Congressman, as long as we comply with that obligation, T
am sure that yon and the State of California would say that we in
the upper basin have the right to make the nse of the apportionment
to us by the document which your State signed.

Mr. Warre. I wonder if I could ask a question.

Mr. Murpock. Are you through, Mr. Engle?

Mr. ExcLE. Yes.

Mr. Murpbock. Mr. White,

Mr. Warre. I wonder if I can understand the issue. As I under-
stand it, if I might have the attention of the witness, if I understand
this issue that is being discussed with the committee at the moment,
the water in the original compact was divided between the upper and
lower basin States.

Is that a correct statement?

Mr. Brerrenstein. That 1s correct.

Mr. Wirre. The point of measurement would be Lee Ferry ?

Mr. BrertenstEIN. That is correct.

Mr. Warte. In the water allocated to the upper States, reserved to
the upper States, it was not all being utilized, which provided, up
until now, surplus water at Lee Ferry, 1s that right ?

Mr. BrerrensteIN. The flows at Lee Ferry have been in excess of
the amount required by article IIT (d).

Mr. WarTE. Due to the fact the upper basin States, under the orig-
inal compact, had not as yet utilized water to which they were entitled,
is that correct?

Mr. BREITENSTEIN. Yes.

Mr. Warte. Now, then, the water that was not utilized yet had a
surplus at Lee Ferry? It flowed to the Colorado River due to the fact
the water of the upper States was not utilized and it created a surplus
flow at Lee Ferry?

Mr. Brerrenstrin. It did not create a surplus flow as that term is
f1ised and defined in the Colorado River compact. It creates an excess

ow.

Mr. Warre. Well, excess.
plus and excess.

Mr. BrerrensTEIN. Because of the definition of the old compact.

Mr. Warre. Due to that condition, the lower States were getting
more water than they were entitled to under the compact because it
was being utilized, it was retarded in its flow above Lee Ferry, is that
correct ?

Mr. Brerrensrein, That is correct.

Mr. Wurre. Well then now, what we seek to do here, or are author-
izing the States to do, is to divide between themselves the water to
which they are entitled in the upper basin,

You are splitting the hairs between sur-
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Mr, BrerreENsTREIN, Yes.

Mr, Warre. Is there any issue that has been raised as to the division
-~1ween those States and between the lower basin States?

Mr. BrerrensteIN. None that I know of, and I say that it is the
~nvern of the upper basin States themselves. As I understood the
i exition which Congressman Engle took the other day, we could toss
Ve or draw straws.

Mr. Warre. Under existing law, the Congress seeks here to author-
2 the upper basin States to enter into a compact and then after that
- mpact has been so entered into, to ratify and make it binding on the

Nares,

Mr. Brerrenstrin, That is correct. That is what we are here for.

Mr. Warre. Thank you, Mr. Chairman. I thank the witness.

Mr. Murpock. Governor Miles, have you a question to ask of either
i rhese witnesses or both of them ?

Mr. Mices. Mr. Chairman, I do not believe I have at this time,
.1 in view of the fact that I am not a lawyer or an engineer, some-

“ues there ave technical points that are a little difficult for me to

~derstand, and in view of the fact that it is a little difficult for me
o hear where I sit at my official seat at the end of the line, I do appre-

ite the kindness and courtesy of the chairman in extending to me
- invitation to sit where I could better understand and better hear the
witnesses, because the problems that are brought out here make the
¢ 11 more understandable and sometimes more clear to me.

I was particularly interested in the point brought out by Mr. Barrett
recarding the power relative to the billy as I had never heard that
ii~cussed before. At this time, I have no questions to ask.

Mr. Murpock. Thank you, Governor. There are two or three rea-
sems why I am glad to have you right here beside me. In keeping
with my original suggestion that we should hear from those from the
~tates vitally affected, I will now ask Judge Bosone whether she has
any questions.

Mrs. BosonE. I shall reserve my questions.

Mr. Murbock. Mr. Aspinall ¢

Mr. AspiNarr. Mr. Chairman, I will avail myself of one question
and reserve the right to talk later.

Mr. Breitenstein, is it not true the purpose of the upper basin Color-
1o River compact is for the orderly over-all ultimate development of
thiat basin ?

Mr. Brerrenstein. Exactly right.

Mr. Aspinarr., Then I would simply make this statement in an-
-wer to what the gentleman from California has stated, especially Mr.
Poulson: Coming from the district where 65 percent of the water of
he Colorado River arises, I would suggest that it would be of less
adverse effect to the lower basin States if the upper Colorado River
Basin States were allowed to develop their water in an over-all orderly
rrogram than it would to permit each State to go ahead and fight for
1= niuch as it can, because 1n the ultimate of each State developing its
water resources, it means the possibility of a less supply of water being
<elivered at Lee Ferry in accordance with the terms of the Colorado
River compact itself.

Mr. Murpock. I think the question is exactly right, if he will permit
my asking him to yield at this point. Did we not have it the other day
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on another bill? Did we not have the testimony of an expert engineer
who said it is possible to add 2 and 2 and get more than 4?

Mr. Aspinarn. That is correct.

Mr. Murnock. He was talking about an integrated electric system,
where stand-by plants and equipment can be made to produce ef-
fectively a greater amount of electric power. Does that same thing
rot apply to the use of water among so many water users?

Mr. Asrizvarn. That is the practical thing.

Mr. Excre. Will the gentleman yield to me?

Mr. Murpock. Yes, sir.

Mr. Excre. Let me say as far as I know California, and as far as
I am concerned personally, as I said in the opening of these hearings,
I am very glad to see the upper basin States enter into a compact. I
think it 1s an absolute prerequisite to any development of their water.
They cannot proceed in an orderly fashion to develop the use of their
water withont some agreement. I am sorry that we have not been
able to work out an agreement in the lower basin. I hope that we
will be able to do so.  So I have no disagreement at all with the state-
ment made by the gentleman from Colorado.

Mr. Poursoxn. Mr. Chairman

Mr. Murpock. Mr. Aspinall has the floor.

Mr. Aspinsn. I yield to Mr. Poulson.

My, Pouisox. I would like to say that vou have not served with e
in previous Congresses when T have stated here that they thought the
upper basin should certainly be getting busy and settling their diffi-
culties so they could begin to develop these projects. Because of the
fact they are developing them they are finding there is a lot of
water going to waste in the Jower basin, which our sister State is
using as an argument that there is plenty of water available to put
in over a certain fantastic scheme known as the central Arizona proj-
ect, and that as soon as they use up this water from the upper basin, to
which they are legally and justly entitled to and which we would be
glad to see them develop then they will find out this so-called surplus
of water in the lower basin is not there, and for that reason I am
heartily in accord with this idea of getting together and developing
the untold possibilities that they have in the upper basin.

Mr. Murpock. T would like to say to my friends from California
that T appreciate that they take the same stand I do, that the upper
basin ought to be developed, and have so indicated by what has just
been said. I hope that the interest will prevent any move that would
delay or thwart this effort to establish this compact.

Jnst one word in answer to Mr, Poulson’s last comments about the
great quantity of water being wasted into the Gulf of California.
More than 8,000,000 acre-feet of water is spiling into the Gulf of
California. Of course, the gentleman did not mean when he used
the word “fantastic” that it is fantastic to take a million or so out of
8 million. I think that is a mathematical proposition, so the word
fantastic of course

Mr. Pouwson. Seven and a half million, which they are entitled to
in the upper basin, deducted from 8,000,000 leaves 500,000.

Mr. Murpock. You need to do a little more careful figuring on
that, because the upper basin is already utilizing a third of the amount
apportioned to them.
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Mr. AspiNarn. May I simply state this: In yielding, I did not
desire to have the lower basin States take advantage or get into a
Jdizcussion of this problem. I appreciate the fact I have not been
in Congress very long, but I know some of the problems below, too.
We wonld be very appreciative if you would let us have this compact
tirst : then we will go ahead and listen to the other.

Mr. MurDpOCK, %lr. D’Ewart, have you a question?

Mr. D’Ewarr. I have questions on section VIL
reads:

Section VII

~onsumptive use of water of the United States of America or any agencies, in-
~~rnmentalities, or wards shall be charged.

In other words, you take the position in this compact that you have
1 right to allocate water that is used by instrumentalities and wards.
Now, in the compact commission, ou which I served, the Federal Gov-
~rnment took the position that the commission had no right to allo-
~ate water used by instrumentalities—in that case it meant national
rarks—or wards, which meant Indians.

Yet in this compact I do take the position you have the right to
1llocate that water.,

Mr. BrerrenstrIN. So far as Indians are concerned, Congressman,
[ refer you to article XIX, which reads:

Nuothing in this compact shall be construed as affecting the obligations of the
I'nited States of America to Indians.

So far as uses by such services as the National Park Service, the
point is that that nse is counted against the share of the State in
which the use is made, just like an Indian use is counted against the
State in which the use 1s made. We do not make any allocation of
water, except to States. There is no allocation to subdivisions of
Nrates to river basins or to particular uses.

Mr. D’Ewarr. That is correct, but on the commission on which I
~erved, we had to first subtract the water that was owned by the
inztrumentalities of the National Park—Yellowstone National Park
I'have in mind—and by the Crow Indian Reservation, as their right
T0 1t was prior to the rights of the States.

Mr. Brerrenstuin. I think you had a vastly different situation up
"here than exists in the Colorado River.

Mr. D’Ewart. That may be true. 4

Mr. Breirenstein. We are not affecting any Indian rights here,
Imthe Indian uses are charged against the State in which the use
= made.

Mr. D’Ewarr. There, because of treaty rights, we had to take the
water that was due the Indians out of the compact ; because the Yellow-
=tone Park was organized before the State was organized, we were not
allowed to touch the Yellowstone Park water or have anything to do
n the compact with the allocation of that to Wyoming, Montana,
o1 any other State concerned.

In this compact, you allocate the water to the State that is con-
-erned, even though 1t is in the national park.

Mr. BrerrensteIiN. That is correct. It is charged to that State.
[ might say, Congressman, that Mr. Bashore, who is here as the Fed-
eral representative, took this matter up with all the manifold and
multitudinous agencies which are interested, and the language which



v UrrLn CULVUNRADUYU YLD DADLIIN LUuwirauvl

was finally agreed upon was acceptable to them, but I am encroaching
on his province when I talk about that.

Mr, D’Ewart. I wanted the explanation,

Mr. Warre. Will the gentleman yield to me?

Mr. IVEwart. Yes.

Mr. Warre. T raised a question here that T did not know about and
did not understand. Do you mean to say that entering into a compact
on the waters of Montana that you were not permitted to take into
consideration the waters that flowed out of the Yellowstone Park?

Mr. D’Ewarr. That is right.  The Yellowstone Park was expressly
taken out of the compact.

Mr, Wurre. There is a big outflow from Yellowstone Park?

Mr. D'Ewart. That is correct. After it left the Park, then we
could deal with it, but we were not allowed to touch anything inside
the Yellowstone Park.

Mr, Wurre. At the boundary between the State of Montana and
the Yellowstone Park, the authority of the State took, over and the
allocation of waters at that point were effected.

Mr. D’Ewart. After it left the Yellowstone Park.

Mr, Murpock. Mr, Baring ?

Mr, Barine. I will reserve my questions,

Mr. Murvock. Mr, Sanborn ¢

Mr. Saxporn. T have no questions.

Mr. Murbock. Have I missed anyone?

Mr. Excre. I would like to ask one further question. I have been
rolling over in my head the effect of the word “effect” in this language
which T stated a few minutes ago. I wonder if you would agree that
this is right; that the Congress in consenting to the upper basin com-
pact is not committing itself to any interpretation, express of implied,
of the Colorado River compact.

Mr. Brerrenstein. Is that all?

Mr. ExcLe. Yes.

Mr. BreITENSTEIN. Yes.

Mr, ExcrLe. Thank you.

Myr. Murbock. The House is in session and there will probably be a
roll call in a few moments. When we adjourn, we will adjourn until
10 o’clock tomorrow morning.

Myr. BrerrensteIN. I had not completed my statement. I had one
or two other matters which I would like to include. I can do it very
briefly in the morning.

Mr. Murbocr. Then you will be our first witness in the morning.
We have with us some representatives from other States participating,
and we have Mr. Bashore, the Federal representative. We want to
hear from all of these witnesses.

Mr. ExcLe. Mr. Chairman, I would like to ask whether or not the
representatives of the compacting States here have reports of their
negotiators to their State legislatures, or governors, and if they have
them I wonder whether or not they could be made available to the
%(lnnmittee, not for the purpose of the record at this time, but for the

e.

Mr. Stone. I may say, Congressman Engle, that Mr. Breitenstein,
before he concludes, will place in the record my report as Colorado
commissioner to the Governor and general assembly of the State. I
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~annot say as to the other commissioners whether they are prepared
1o do that or not, but they are to appear here and that matter can be
brought out at that time. ~ But so far as Colorado is concerned, we are
ready and desirous of placing it in the record.

Mr. Engre. Mr. Chairman, I very much want to see the reports
made by the negotiators for each of the respective States to their State
legislatures, and I propose to ask each representative from each State
frr that report.

Mr. Murbock, The commitee stands adjourned until 10 o’clock to-
OITOW morning.

 Whereupon, at 11:45 a. m., the committee adjourned, to recon-
vene at 10 a. m., Thursday, March 17, 1949.)
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THURSDAY, MARCH 17, 1949

Housk or REPRESENTATIVES,
Conmrrree on Pusric Lanos,
SuBcoMMITTEE ON IRRIGATION AND RECLAMATION,
Washington, D. C.

The subcommittee met at 10 a. m., the Honorable John R. Murdock
1 residing.

Present : Messrs. Murdock, Peterson, Engle, Regan, Bentsen, ‘White,
Baring, Marshall, Mrs. Bosone, Messrs. Aspinall, Miles, Welch, Lemlze,

srrett, Miller, Poulson, and Sanborn.

Also present : Hon. Harold A. Patten and Walter K. Granger.

Mr. Murpock. The committee will come to order, please.

We are continning with hearings on the bill to give congressional
avproval to the upper basin compact.

We have had, during the various sessions, several Members of Con-
<ress who have introduced identical bills. I am afraid the Chair
tas been negligent in noting their presence and calling upon those
Members of Congress who are not members of the committee, but who
tave mtroduced bills and are sponsoring this legislation.

I note we have with us this morning Congressman Granger, of
Utah.  We are mighty happy to have him with ns. We hope he can
remain throughout the hearings. He has been with us before, but
v have not had a statement from him. Would you like to say some-
“hing?

Mr. Graneer. I will say Tam glad to be here this morning and I will,
it the proper tine, make a statement. I think perhaps this is one of
the foremost steps that has ever been taken in the western country.
[t is very important. T hope the committee will be able to act in due
rime so this thing will come before the House at the earliest possible
moment.

Thank you. I will prepare a statement for the record.

Mr. Murpock. Thank you, Mr. Granger.

Mr. Exere. I might say, Mr. Chairman, if the record has not pre-
viously indicated, your very fine colleagne and our new colleague
from Arizona, Mr. Patten, has been lere. I think the record should
~how his presence and his interest. If he is not here today, he prob-
ably will be shortly. He has been very diligent.

Mr. Murpock. Thank you, sir. We shall hear from all in due
Tme.

We had for questioning Mr. Tipton, the engineer, and Mr. Breiten-
~tein, the attorney. Both were on the stand yesterday, trying to save
time.  We asked one or the other such questions as occurred.

Would you gentlemen take the stand again, please?
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Mr. Aspivarn. Mr. Breitenstein has not finished his formal state-
ment yet,

Mr. Moroock. I thank you for reminding me. Mr. Breitenstein,
would you continue then?

FURTHER STATEMENT OF JEAN S. BREITENSTEIN

Mr. BrerrenstrIN, The only matter I wish to add, Mr. Chairman,
is that I wish to offer for the record of this proceeding the report and
submission of the upper Colorado River Basin compact by Clifford H.
Stone, the compact commissioner for the State of Colorado. This is
Commissioner Stone’s report to the Governor and General Assembly
of the State of Colorado.

In offering this, I suggest that there be omitted from the printed
record that portion of the report beginning on page 26, continuing
from there to the end, which sets forth the text of the upper Colorado
River Basin compact.

Mr. Moroock. Without objection, it will be admitted to the record
as indicated.

(The information is as follows:)

REPORT AND SUBMISSION OF THE UPPER COLORADO RIVER BASIN
COMPACT

NEGOTIATED AND SIGNED BY COMMISSIONERS REPRESENTING THE STATES OF ARIZONA,
Cororapo, NEw MEXICo, UTAH, AND WYOMING, AT SANTA FE, N. MEX., OCTOBER
11, 1948, To THE GOVERNOR AND GENERAL ASSEMBLY, STATE OF COLORADO, BY THE
COMMISSIONER FOR COLORADO

THE COMMISSION

Harry W. Bashore, Federal representative and chairman

Charles A. Carson, for Arizona Clifford H. Stone, for Colorado
Fred E. Wilson, for New Mexico Edward H. Watson, for Utah
L. C. Bishop, for Wyoming

: ENGINEERING ADVISORY COMMITTEE

J. R. Riter, Bureau of Reclamation, chairman

R. Gail Baker and R. I. Meeker, for Arizona,

. J. Tipton, F. C. Merriell and R. M. Gildersleeve, for Colorado.

. H. Bliss and J. R. Erickson, for New Mexico.

. 0. Roskelley, for Utah,

. D. Goodrich and H. T. Person, of Wyoming.

H. P. Dugan, Federal representative,
LEGAL ADVISERS

J. G. Will of Bureau of Reclamation, Federal representative,
Jesse A. Udall, for Arizona.

Jean 8. Breitenstein, for Colorado.

Martin A. Threet, for New Mexico.

J. A. Howell and Edward W. Clyde, for Utah.

W. J. Welrli, for Wyoming,

STATEMENT OF FEDERAL REPRESENTATIVE AT TIME OF SIGNING UPPER CoOLORADO
RiveEr BAsiN COMPACT

We are gathered here today in the Palace of Governors at Santa Fe, N, Mex,,
on an occasion which marks a turning point in the history of the Colorado River
Basin. There is about to be signed here a document which will forever be an
example of fairness, a demonstration of statesmanship of the highest order, and
finally, a proof of the ability of States to deal with their mutual problems, no
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.:tter how complex, through the traditional and constitutional compact method.
i'i:e upper Colorado River Basin compact which we are now about to execute
w.. be a tower of strength to the States of Arizona, Colorado, New Mexico,
Wyeming, and Utah, perhaps for centuries to come. It is a structure for the
“rapletion of which we have labored long. It is sound in design. Bach part
¢ it has been wrought with great care by men who are notably skilled in their
;7 -Iessions and experts in the compact process. It is has been builded by men
- ¢od will; and because it has been so builded it will endure.
I iave already announced my intention as representative of the United States
! america to approve the upper Colorado River Basin compact. I shall approve
* L-cause it fully recoguizes the interests of the Federal Government ; because it
arx eonditions that will positively foster the conservation and development of
- witer resources of this vast area for agricultural and domestic purposes;
i lecanse it is equitable and sound from every point of view.
It has been an honor to preside over the meetings of the Upper Colorado River
P ~in Compact Commission. It has been a privilege to participate in the negoti-
».~ that have finally culminated in these ceremonies today.
Jwere s honor and glory for each commissioner and Lis staff. No delegation
-1 leave here with a feeling other than one of high achievement for its State
-1 tor the basin as a whole. I congratulate each one of you. I wish you God
- ==+ an your trip home; and I trust that you will work just as hard for 1atifica-
i hy your State legislatures and by the Congress of the United States of
woerica as you have during these many months of meeting and negotiation,
Y ir work is not done. You have taken bnt the first and I believe the most
ifonlt step on the long road toward full development of this upper basin.

DrcEMBER 1948,

# (30VERNOR AND GENERAL ASSEMBLY OF THE STATE OF COLORADO :

Uwore is herewith submitted the upper Colorado River compact which was
-otiated and sighed by commnissioners representing the States of Arizona,
" ~wrado, New Mexico, Utah, and Wyoming, and approved by the Federal rep-

c-~-ntative, on the 11th day of October A. D. 1948. This compact accomplishes
= prineipal purposes: (a) It apportions the use of the water of the upper
orado River system amnong the five signatory States; and (b) it deterinines

- respective obligations of the States of Colorado, New Mexico, Utal, and

Wooming to deliver water, as required by the Colorado River compact of 1922,
7 r nse in the lower hasin.

The commissioner submits:

1. That this compact is fair and provides an equitable apportionment
among the signatory States of the use of the waters of the upper Colorado
River Basin.

2. That it provides an equitable and workable determination of thé re-
spective obligations of the signatory States to make the deliveries of the
water at Lee Ferry required by the Colorado River compact.

3. That the incidental provisions of the compact, including the creation
of an administrative agency, are necessary to carry out its principal purposes.

4. That the amount of water made available for consumptive use in
("olorado by the compact is all that could reasonably be expected in view
nf the application of the principles of equitable apportionment to a limited
water supply.

5. That the compact will protect existing water rights and present utili-
zation of Colorado River water in the State.

6. That the apportionment made by the compact to Colorado will meet
the requirements for reasonable potential water developnient in the State.

7. That the compact is in conformity with the provisions of the Colorado
River compact which apportions water between the upper and lower basins
of the Colorado River.

8. That the compact is in the best interests of the State of Colorado and
its citizens and is necessary to accomplish development of a major water
resource of the State.

Accordingly, the commissioner respectfully recommends and urges that it be

-:tified by the General Assembly of Colorado.

The compact was executed in six counterparts, each 6f which congtitutes an

“zinal. One original has been delivered to the Governor of Colorado. A copy of
"t compact, together with explanatory material, is attached hereto.
Respectfully submitted.

Crirrorp H. STONE,
Commissioner for Colorado.
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RESOLUTION UNANIMOUSLY ADOPTED BY COLORADG WATER CONSERVATION BOARD
oN DECEMBER 10, 1948

Whereas the Colorado Water Conservation Board on September 27, 1948,
after a presentation and full discussion of the vernal draft of the proposed upper
Colorado River Basin compact, approved that draft of compact and autlior-
ized the Colorado Compact Commissioner to execute such compact on behalf of
the State of Colorado with such technical and language chauges, not affecting
the apportioument to or obligations of Colorado, as were acceptable to him and
to his engineering and legal advisers; and

Whereas pursuant to such resolution the Colorado Compact Commissioner
did, in the city of Santa é, N. Mex., on October 11, 1948, execute the upper
Colorado River compact on behalf of the State of Colorado ; and

Whereas the board has now reviewed and considered the compact so executed
at Santa Fe and finds that the compact complies with the resolution of Septem-
ber 27, 1948, and

Whereas the board further finds that the compact is fair and equitable and
furnishes an essential basis for the development of the water resource of the
upper Colorado River : Now therefare. be it

Resolved, That the Colorado Water Conservation Board approves the upper
Colorado River Bagin compact signed at Santa Fe, N. Mex., on October 11, 1948,
and urges the General Assembly of the State of Colorado to ratify that compact
at as early a date as is consistent with orderly legislative procedure.

Further resolved, That upon the ratification of the compact by the signatory
States the Congress of the United States should be urged to give its consent and
approval to the compact.

Further resolved, That the hoard commends the Colorado commissioner and
his advisers for the work which they have done in negotiating the compact,

Further resolved, That copies of this resolution shall he forwarded by the
secretary of the board to each member of the General Assembly of the State of
Colorado and to the Senators and Congressmen representing the State of (‘olo-
rado in the Congress of the United States.

Adopted and approved by mnanimous vote this 10th day of December A, D.,

GEORGE .J. BATLEY,
Vice Chairman of the Board.
Attest :
Crirrorp H. STONE,
Dircctor and Secretary of the Board

. NECESSITY For AN UPPER COLORADO RIVER BastNy Compact

The Colorado River compact of 1922 made no apportionment of water, or of the
use of water, among the States of the Colorado River Basin, As hereinafter
explained, the 1922 apportionment was between the upper and lower basins of the
river,

Since 1922 water development in the upper Colorado River Basin and projected
plans for ultimate, integrated development have precipitated questions of avail-
able water supplies in the various States for proposed projects. This is particu-
larly true of the major projects which will utilize large volumes of water, The
Bureau of Reclamation, in making a finding of economic justification and recom-
niending or approving a Federal project, must make a determination of an assured
water supply for it. When the Congress acts upon such a project and appro-
priates money for its construction, it must be shown that the project, together
with other water uses, will demand no more water than is available to the State
which seeks the project. Then, too, the interested States of the basin cannot
assume the risk of promoting any project which, if constructed, will later involve
a controversy over its water supply. It is fully realized that a stage of develop-
Inent on the river has been reached when all projects for the maximum and most
efficient utilization of a limited water supply mnst fit into an integrated, basin-
wide plan.

As authorized by section 15 of the Boulder Canyon Project Act (45 Stat. 1057,
1065), passed in 1928, and section 2 of the Boulder Canyon Project Adjustment

Act (54 Stat. 774), passed in 1940, the Bureau of Reclamation has been carrying-
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: studies and investigations on the Colorado River for a number of years. 'These
“vestigations and the formulation of a report were intensified in the years 1944,
245, and the forepart of 1946. On June 7, 1946, a departmental report of the
Lwpartment of Interior on the Colorado River was issued. This followed and was
ased upon a report and recommendations, dated March 22, 1946, by the directors
f regions IIT and IV, Bureau of Reclamation.
This 1946 report stated :
“There is not enough water available in the Colorado River system for full
ransion of existing and authorized projects and for all potential projects out-
“rd in the report, including the new possibilities for exporting water to adjacent
atersheds. The need for a determination of the rights of the respective States
eplete the flow of the Colorado River consistent with the Colorado River com-
«¢t and its associated documents, therefore, is most pressing.”

88453—49—ger. 5
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And the same report recommended :

“That the States of the Colorado River Basin determine their respective rights
to deplete the flow of the Colorado River consistent with the Colorado River
compact.”

This report of 1946 was subinitted to the affected States, pursuant to section 1
of the Flood Control Act of 1944, for their respective views. Colorado submitted
its comments and criticisms of the report to the Secretary of the Interior, and
concurred in the conclusion that there should be an apportionment of water
among the States of the npper basin.

After reviewing the comments of the States and of various Federal agencies on
the 1946 report, the Secretary of the Interior on July 19, 1947, submitted his interim
report on the statns of investigations of potential water resounrce developinent in
the Colorado River Rasin in Arvizona, California, Colorado, Nevada, New l\Iex,ico,
Utah, and Wyoming. The Secretary in his letter of transmittal to the Congréss,
dated July 24, 1947, explained:

“As stated in the interim report, existing cvircumstances tend to preciude the
formulation of a comprehensive plan of development of the water resources of
the Coloyado River Basin at this time. Accordingly, althongh I cannot now recom-
mend anthorization of any project, I am travsmitting the report to yon in order
that the Congress may he apprised of thig comprehensive inventory of potential
water resonrce developments in the Colorado River Basin and of the present
situation regarding water rights in that basin.”

The conclusions of the 1947 report on the Colorado River contained this lan-
guage:

“That n emnprehensive plan of development for the Colorado River Basin cannot
be formulated at this time;

“That farther development of the resources of the Colorado River Basin, par-
tienlarly large-scale development, is seriously handicanpped, if not harred, by lack
¢f determinaiion of the rights of individual Btates to utilize the waters of the
Colorado River system. The water supplies for projects to accomplish such devel-
opment might be assured as a resnlt of compact anong the States of the separate
basins, appropriate court or congressional action, or otherwise;

“That the States of the upper Colorado River Basin and States of the lower
Colorado River Basin should be encouraged to proceed expeditiously to determine
their respective rights to the waters of the Colorado River consistent with the
Colorado River compact.”

It is clear from the foregoing that development of Colorado’s share of Colorado
River water is at a standstill until a compact apportioning the nse of such water
among the interested States is consummated. Because of the division of the use
of water between the upper and lower basins by the 1922 Colorade River compact,
the upper hasin States may proceed with such apportionment independent of what
may be done by the States of the lower hasin. In recognition of this situation, the
upper Colorado River basin compact was negotiated and signed. It does not be-
come a completed compact binding on the signatory States until ratified by their
respective legislatures and approved by the Congress.

NEGOTIATION OF THE COMPACT.

On July 22, 1946, the governors of Arizona, Colorado, New Mexico, Utah, and
‘Wyoming, or their representatives, met at Cheyenne, Wyo., and agreed to initiate
the negotiation of an upper Colorado River Basin compact. Compaect commis-
sioners at that time had been, or later were, appointed in accordance with the laws
of the respective participating States. Also the President of tlie United States had
appointed Harry W. Bashore, former Commissioner of the Buveau of Reclamation,
as Federal representative on the commission.

The organization meeting of the commission was held at Salt Lake City, Utah,
on July 31, 1946. Harry W. Bashore was.elected chairman and Grover A. Giles,
attorney general of Utah, secretary. Plans of procedure, including the manner
of making the official record. were agreed upon, and the cominission provided for
the creation of an engineering advisory committee.
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Before the cqmpact was signed on October 11, 1948, 8 meetings and 50 sessions
f the commission were held as follows:

AMeeting Session Date Time Place
NeaY,oieea oo July 31, 1946__ Salt Lake City, Utah.
_.go__ Do.
_____ 0. Do. -
T S, Sept. 17 Santa Fe, N. Mex.
Sept. 17, 1946_____ Do. ex
,,,,, do__o_...___. Do.
_ Sept. 18,1946 ____. Do.
NN S Oct. 28-30-31 and |______.__._.___ . ___ Field meetings.
Nov. 2,1946.
Oct. 28,1046_.____- 1:45p. M- ... Rock Springs, Wyo.
Oct. 30,1946 ___ .. 10a.m...__.____.. Grang Junction, Colo.
Oct. 31,1946 .. __ 2p. Mo Price, Utah.
_| Nov. 2, 1946__ - Farmington, N, Mex.
_____ (o S 0. :
O T SR, Sept. &, 1947 .- Cheyenne, Wyo.
. N M do oo - Do.
R M Dec. 1-2-34, 1947. Denver, Colo.
Dec.1,1947. .. _._. Do.
..... do..... - Do.
Dec. 2, 1947 - Do.
do_.._. - Do.
Dec. 3,1947._____. Do.
Dece. 4,1947. . __. Do.
P D do. ... Do.
B Feb. 17-18-19-20- Do.
21, 1948,
Febh. 17,1048 Do.
Feb. 18,1948 Do.
Feh. 19, 1948_ Do.
_____ do...... Do.
Do.
Do.
Do.
_ 9 Do.
[P _{ July 7 to 21, 1948 . Vernal, Utah.
July 7, 1948 _._____ Do.
.. do__..__ - Do.
July &, 1948 .- Do.
July 9, 1948 __.____ Do.
July 10,1948 __.___ Do.
July 12, 1948_______ Do.
July 13, 1948_ Do.
July 14, 1948__ Do.
July 15, 1948 Do.
July 16, 1948.. Do.
July 19, 1948_. Do.
_____ do____._ Do.
July 20, 1948__ Do.
N o do__._.. R Do.
) July 21, 1948.._____ Do.
N T, Oct. 4 to 11,1948 . Santa Fe, N. Mex.
Oct. 4, 1948 ______. Do.
_____ do__..._ . Do.
Oct. 5, 1948_ . Do.
_____ do.___.. - Do.
Oct. 6, 1948_ . Do.
Oct. 7, 1948_ . Do.
Oct. 8, 1948_ . Do.
Oct.9,1948 ._____. Do.
Oct. 11, 1948._____. Do.

);eeting No. 3, with sessions held in four different States, as shown above, was
Jnsigned to obtain the views and comments of the people of these States relative
‘o the compact and to enable the commission to explain its proposed procedure
and objectives and the need for a compact, These sessions were all well attended
and showqd the great interest of the water users of the basin in the undertaking.

Al'l sessions during the period of negotiation were open to the people of the
H al'thl_patmg States. On only one occasion was an executive session held. Repre-
sentatives of interested water users’ organizations and irrigation and conserv-
ancy districts of the States were in attendance at all of the sessions. Most of
‘he mgmbers of the Colorado Water Conservation Board at one time or another
were in attendance and were of assistance to the commissioner. During the
: pzptlations, progress was reported at regular meetings of the water beard and
~arious proposed provisions of the compact considered. After the Vernal
meeting when an apportionment was made and the major portion of the compact
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agreed upon by the commission, the board entered its formal approval of the
compact; and after the compact was signed on October 11, 1948, it was approvecd
by thie hoard as showu by the resolution which is made a part of this submission.

The engineering advisory committee was created because it was recognized
that available information on water supplies, water uses, and other data were
not sufficient to serve as.a guide to thie commisison in making the compact. The
commission assigned to the connittee specific tasks. The personnel of the com-
mittee is shown at the beginning of this report. The committee met on the aver-
age of every 2 months over a period of more than 2 years. Its work was not
confined to meetings of members of the committee but included the time and
efforts of staff engineers of the Bureau of Reclamation and of the individual
States. The committee’s final report is available in the office of the Colorado.
Water Conservation Board to anyone who wishes to study it, and is made a part
of the official record of the commission. It is not a fact-finding report of any
Federal agency or of any one State hut represents united work and agreed con-
clusions by an agency of the Federal Government and a group of interested States.

1t not only served well the cominission but will be of inestimable worth to the:

water users of the basin in the future.

The report of the Bureau of Reclamation submitted to the President of the
United States by the Secretary of Interior on July 24, 1947, entitled “The Colo-
rado River” (H. Doec. 419, S0th Cong., 1st sess.; 285 pp.), was of great value to
the commission in cousidering potential development of the basin and important
factors in connection therewith. It had taken years for the Bureau to make
the investigation and prepare this report.

Colorado’s commissioner wishes to acknowledge the outstanding services of
Jean 8. Breitenstein, hig legal adviser, and Royce J. Tipton, his principal en-
gineerivg adviser. Without their lielp, the results evidenced by the compact
could not have been attained. The assistance and engineering studies made by
Trank C. Merriell, engineer-secretary of the Colorado River Water Conservation
District, made up of seven counties in western Colorado, was of great value not
only to the engineering advisory committee, of which he was a member, but atso
to the commissioner. C. I. Patterson, before his resignation as chief enginecr
of the Colorado Water Conservation Doard, was a capable member of the engi-
neering committee, He was replaced by R. M. Gildersleeve of the engineering
staff of the board, who served well in the preparation of the engineering studies.

All of the signatory States owe a debt of gratitude and appreciation to the
Dureau of Reclamation in the making of this compact. Services of inestimable
value were rendered by the Bureau. DBesides the Federal members of the en-
sineering advisory committee, above mentioned, C. B. Jacobson, regional hydrolo-
zist of region 4, Bureau of Reclamation, Salt Lake City, Utaly, rendered valuable
help to the engineering committee. J. G. Will, assistant chief counsel of the
Dureau, Washington, D. C., served as chairman of the drafting committee and as
a member of the legal committee. His fairness, objective approach to compact
problews, and ability won for him the confidence and respect of all members of
the commission. J. R. Riter, as chairman of the engineering Advisory committee,
displayed a devotion to the taslk, conscientious endeavor, fairness, and abhility
which elicited the high commendation of the commission. Harry W. Bashore,
Federal representative and chairman ot the commission, presided in an impartial
manner and guided well the commission over many “rough spots.” All of these
services by the Bureau were rendered without cost to the States.

The Department of Agriculture, by making available to the commission, with-
out cost to the States except for traveling expenses, the services of Harry F.
Blaney, the country’s most outstanding expert on the subject of beneficial con-
sumptive use of water, served the commission in an important respect.

The official record of the commission contains approximately 1,900 typewritten
pages. It is being put in permanent form so that it will be preserved and
made available for future use by the signatory States and the Government. Thus
there will he avoided the situation which now exists with respect to the Colorado
River compact. An important part of the minutes of the Colorado River Compact
Commission of 1922, after careful search, cannot be found in Washington or in
the official records of any of the seven signatory States. These lost minutes have
a vital bearing on controversies which have arisen on the Colorado River.

The commiission has not as yet adjourned sine die. Its members resolved to
continue its organization for the purpose of aiding in the consideration of rati-
fication by the States and approval by the Congress of the compact.
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EXCERPTS FROM REPORT OF ENGINEERING ADVISORY COMMITTEE

The report of the engineering advisory committee is 202 pages long. including
":-A.nppendices. No appreciable amount of the information contained in it can
‘v included here, but it seems well to quote certain pertinent data as follows:

“Average annual historic flows at State line (1914-45, inclusive)

colarado 1,000 acre-feet
1.ittle Snake River (at mowthy _________________________ ______ 226. 9
Yampa River (exclusive of Little Snake River)________________ 1,172.5
White River-__.__.____ . 576. 2
Ungaged area tributary to Green River_______ _ 27.4
Colorado River including Gunnison River____ 5,469.9
Dolores River— . ________ R 762. 3
San Juan River above Rosa_______ . ______________________._ 929. 9
Pine River__________ e 294.7
Animas River__ . _ 807. 2
La Plata River 30.9
Mancos River—.____ e 48.2
McElmo Creek__ e . 51.1
Ungaged area tributary to San Juan River_____________________ 13.5
Colorado share of main stem channel losses within State___.______ —2.3
Net flow at Stateline. .. ___ . _______________________ 110, 408. 4

" These figures when the 1,000 acre-feet guide at the top of the column is applied mean
472,400 acre-feet.

“Historic contributions at Lce Ferry (191445, inclusive)

Ristoric fi Hiséoric ooillgriliytion to
istoric flow ow at Lee Ferry
State atii'rslggte Oultogg:;t:ate
acre-feet acre-feet Acrefest | Percentof
total
S U 133, 200 1,000 132, 200 0.96
. B 10, 408, 400 455, 600 9, 952, 800 72.18
Y 186, 100 7,700 178, 400 1.29
2,022, 800 6, 000 2, 016, 800 14, 63
1, 610, 600 102, 200 1, 508, 400 10. 94
14, 361, 100 572, 500 13, 788, 600 100. 00

“Irrigated areas

“"[he following tabulation shiows the average irrigated areas for the study
reriod, 1914-45, inclusive, and the present irrigated areas adopted by - the
tngineering Committee,

“Irrigated areas

Average for
State 1914-45, Present
inclusive
ATUEONA il 3,770 9, 840
- inrado. 790, 606 1790, 600
39, 000 43,620
288, 520 303, 977
228, 700 236, 675
1, 350, 596 1,384,712

* Assumed to be same as average for period, 191445,
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“Incidental areas

“The areas of noncropped land adjacent to and consuming irrigation water
incidental to the irrigation of the croplands were estimated by inspection of the
Bureau of Reclamation land classification sheets, field inspection, available aerial
surveys and other detail and general maps of the irrigated areas. The incidental
areas adopted by the committee are as follows:

Average for study period, 191445, inclusive

Acres
Arizona _ . ™)
Colorado_ . o — - 106, 812
New Mexico_.._ e 6, 482
Utah_______ e 48, 625
Wyoming_________________ L ____ - 28,600
Total . 190, 519

1 Negligible.

Man-made deplctions at State lines and at Lee Ferry—
Averages for 1914 to 1945, inclusive

{Acre-feet]

State At sites of use| At State lines{ At Lee Ferry

ATIZONA. e 4,000 4, 000 4, 000

Colorad 1, 062, 800 1, 042, 800 1,016, 100
Ne\g R/ngioo_ 72, 200 71,300 69, 500
Utah._____._ 556, 500 544, 800 544, 300
‘Wyoming 227,700 226, 400 216, 000

1, 849, 900

Total 1,923, 200 ‘ 1, 889, 300

“Virgin flow at Lee Ferry

“Virgin stream-flow contributions at State lines and at Lee Ferry were ob-
tained by adding to the historic contributions the man-made stream depletions
estimated at these sites. The following tabulation shows the virgin contributions
at State lines and Lee Ferry and also the out-of-State channel losses which were
estimated for avernge undepleted flow conditions.

Virgin flow at Lee Ferry

Contribution to virgin
Virgin flow Out of State flow at Lee Ferry
State orl.s tate losses
(ncxgl-?get) (acre-feet) Acrefest |POTCEDE O
‘ e total

AriZONs . e 137, 200 1,000 1386, 200 0.87
Colorado. . 11, 451, 200 482; 300 10, 968, 900 70.14
New Merxico 257, 400 9, 500 247, 900 1.58
Utah 2, 567, 600 6, 500 2, 561, 100 16.38
Wyoming . e 1, 837, 000 112, 600 1,724, 400 11.03
Total . e 16, 250, 400 611, 900 15, 638, 500 100. 00

“Main stem reservoir operations

“The flow of the Colorado River is not uniform but varies from year to year.
At Lee Ferry the historic flow has ranged between a minimum of about 4,400,000
acre-feet in 1934 to a maximum of about 21,900,000 acre-feet in 1917. The average
historic flow for 191445, inclusive, was 13,788,600 acre-feet. In the 10-year period
of lowest historic flow, 1931-40, inclusive, the average annual flow at Lee Ferry
was 10,151,000 acre-feet.

“Reservoir operation studies were made to determine the extent to which the
upper basin can make its apportioned water uses during drought cycles and still
meet its compact obligations at Lee Ferry, as it is quite evident that hold-over
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s-~«rvoirs must be constructed in the upper Colorado River Basin to impound
* .“»r in years of high run-off, and to release such stored water in critical periods

7 low run-off, such as 1931-40, to help meet the upper-division obligation at Lee
Poory,

" Such reservoirs will deplete the flow at Lee Ferry by reason of evaporation
¢ in excess of present stream channel losses. However, such losses, and the
© lwver storage capacity required to regulate the stream flow at Lee Ferry can

" 'r be approximated at this time until all storage sites have been studied in

> uile It is recognized also, that upstream development of future irrigation
wc1s and storage reservoirs will furnish some equation of stream flows, and
- 1 soine extent reduce the capacity needed in hold-over reservoirs as herein
rred,
operation stndies were made for the 32-year period, 1914 through 1943,
© * These studies indicate a required live hold-over storage capacity of not
<xyeeed 30,000,000 acre-feet and stream depletions due to reservoir losses of

»roximately 500,000 acre-feet annually.

The actual amount of such hold-over storage capacity will be influenced by
~xrent to whieh the stream flow will be equated by the operation of upstream
-over storage capacity needed to regulate stream fiows at the sites of diver-
< and the equating effect of upstream irrigation developinents.”

COLORADO RIVER COMPACT OF 1922

“he upper Colorado River Basin compact niust be in conformity with, and may
© violate, the Colorado River Basin compact of 1922. That compact was
c-ootiated and signed by commissioners representing all seven States of the
«orado River Basin, It was later ratifiad by the signatory States and approved
the Congress. For this reason any consideration of the upper Colorado River
¥ -<in compact should be approached with the understanding of the salient terms

7 -he first compact.

The Colorado River compact was signed at Santa Fe, N. Mex., on November 24,
722 More than 6 years passed before it was finally approved by the Congress
. December 21, 1928, through provisions contained in the Boulder Canyon Proj-
-+ T Act (45 Stat. 1057-1068). During the intervening period much controversy
~eseover its ratification and congressional approval, resulting to a considerable
i uree from opposition in Arizona.

Xection 4 (a) of the Boulder Canyon Project Act gave consent to the compact
i ratified by only six of the signatory States, including the State of California,
; --vided California, by act of its legislature :

©* * * shall agree irrevocably and uncouditionally with tlie United States
w1 for the benefit of the States of Arizona, Colorado, Nevada, New Mexico, Utah,

.1 Wyoming, as an express covenant and in consideration of the passage of this
: ©. that the aggregate annual consumptive use (diversions less returns to the
»1) of water to and from the Colorado River for use in the State of California,
iz Inding all uses under contracts made under the provisions of this act and all
water necessary for the supply of any rights which may now exist, shall not
~weed 4,400.000 acre-feet of the waters apportioned to the lower-basin States
'+ paragraph (1) of article III of the Colorado River compact, plus not more
‘ian one-half of any excess or surplus waters unapportioned by said compact,
<irh uses always to be subject to the terms of said compact.”

The California Legislature passed this self-limitation statute and the respective
[-gislatures of California, Colorado, Nevada, New Mexico, Utah, and Wyoming
~-mpleted State ratification by Mareh 4, 1929. The President of the United
ites proclaimed the compact effective on June 25, 1929. Arizona did not
ify until 1944.

The Colorado River compact of 1922 accomplishes these things:

1. It divides the Colorado River Basin into an upper and lower basin. The
ividing point is at Lee Ferry which is on the river approximately 30 miles

-iver distance) below the Utah-Arizona boundary line and 1 mile below the
c.th of the Paria River. Colorado and Wyoming are entirely within the
<pper basin. California and Nevada are entirely within the lower bhasin. Ari-
z.a, Utah, and New Mexico include territory within each of the two basins.

2. It makes no apportionment of water among the seven States of the Colorado
IViver Basin but it divides the beneficial consumptive use of water between the
“per and lower basins. The beneficial consumptive use of 8,500,000 acre-feet
x~nnally is apportioned to the lower basin and the beneflcial consumptive use

? 7.500,000 acre-feet annually, to the upper basin.




B4 UPPER CULURADU HIVER BASIN COMPACT

3. It also creates two classes of Colorado River Basin States, namely, “States
of the lower division” and “States of the upper division. The States of the
lower division are Arizona, California, and Nevada, and the States of the upper
division are Colorado, New Mexico, Utah, and Wyoming. The compact provided
that the States of the upper division: “* * *  will not canse the flow of the
river at Lee Ferry to be depleted below an aggregate of 75,000,000 acre-feet for
any period of 10 consecutive years reckoned in continuing progressive series
beginning with the 1st day of October next succeeding the ratification of this
compact.”

It should be noted that this provision constitutes a joint and several obligation
of the States of the npper division to deliver at Lee Ferry thie 75,000,000 acre-feet
of water during each consecutive 10-year period for use of the States of the lower
division,

4. It treats any water over and above the total 16,000,000 acre-teet apportion-
ment for beneficial consumptive use in the two basins as “surplus”; and it
specifies that if the United States “shall recognize in Mexico any right to the
nse of any waters of the Colorado River system, such waters shall be supplied
first from” such snrplus. If such surplus proves insnfficient to meet recognized
rights to the nse of water in Mexico, then “* * * the burden of such defi-
ciency shall be equally borne hy the upper basin and the lower basin, and when-
ever necessary the States of the npper division shall deliver at Lee Ferry water
to supply one-half of the deficiency so recognized * * =7

In 1945 a treaty between the United States and Mexico was consummated.
This treaty gnarantees to Mexico the right to nse annually 1,500,000 acre-feet
of water.

5. It provides that the surplus over and above the 16,000,000 acre-feet total
beneficial consumptive use apportionment to the two basins and the water
required to meet Mexico treaty demands, shall be subject to “further equitable
apportionment at any time after October 1, 1963, if and when either basin shall
have reached its total beneficial consumptive use” as set ont in the compact.

EXPLANATION OF ARTICLES CONTAINED IN THE UPPER COLORADO RIVER BASIN COMPACT

The upper Colorado River Basin compact contains 21 separate articles, each
of which must be considered in order to have an understanding of the principles
and objects of the proposed compact.

The introductory paragraph of the compact states the official personnel of
the compact cominission. Colorado’s commissioner, Clifford H. Stone, was ap-
pointed by the Governor of Colorado under the provisions of the 1937 act
creating the Colorado Water Conservation Board. Prior to the appointment,
the Governor consnlted interested individuals from all sections of the State,
As reqnired by law, the appointment was confirined by the Colorado Water
Conservation Board. The action on the part of the board was unanimous.

Since an upper-basin compact must conform to the 1922 compact, the opening
paragraph expressly states that the upper-basin compact is subject to the provi-
sions of the Colorado River compact.

No reference is made in the compact as to any congressional authorization
for the making of the comnpact. Under the United States Constitution and
the decisions of the United States Supreme Court coustruing that Constitution,
States of the Union have the right to enter into compacts provided only the
consent of Congress is obtained. There is no law requiring States to secure
antecedent authorization before negotiating a compact. Under their powers as
qnasi sovereigns, the States may compact and their compacts will be effective
if, after the compact is negotiated, the Congress of the United States consents
thereto.

Article 1

This article is a declaration of intent. Three of the principles of the compact
should be specifically mentiofed. The compact providex for the equitable ap-
portionment of such use of the water of the Colorado River system as was
apportioned in perpetuity to the upper basin by the Colorado River compact.
Also the compact establishes the obligations of each State of the upper division
with respect to the deliveries of water at Lee Ferry which are required by
the Colorado River compact, and it is recognized specifically that all provisions
of the upper-basin compact are subject to the Colorado River compact which is
and remains in full force and effect,
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Article II

This article is made up entirely of definitions of terms appearing in the
~ropact,  Among the definitions are ineluded all of the definitions appearing in
*he 1N22 compact. In addition, certain terms not there defined but appearing in
L npper basin compact are expressly defined.

Attention is particularly directed to subparagraph (m) which defines the
© T domestic use” as including the use of water for houselold, stock, municipal,
o .ngsomilling, industrial, and othey like pirposes but excluding the generation

7 levtrieal power.,

Article III

iLis is the apportionment article. In cousidering it one must bear in mind

important facts, namely: (1) The 1922 compict does ot apportion water

" instead the use of water. This resulted from the decision by the makers- of

. izinal compact that they should avoid any argument on the question as to
= -"her the United States or the individual States own the mappropriated
v of the river. Ifor this purpose a means of apportioning use rather than
riioning water was devised; (2) while the 1922 compact, by its paragraph
1), apportions to the upper basin the beneficial consumptive use of 7,500,000
+ mofeet of water annually, such use is subject to the availability of water. The
~..ox of the upper division are required by the 1922 compact to maintain certain
* s at Lee Ferry. The water available for use in the upper basin is that re-
..ning after the Lee Ferry delivery requirements are satisfied. In view of the

~rrdinty as to the total amount of water which might be available for the
i7 v basin the compact commission determined that so tar as the States of the

et division are concerned the apportionment must be in terms of percents
7 ~he total amount of water apportioned to, and available tor use in, the upper
eI .

Accordingly, an apportionment was made npon the following basis: Arizona,
=1 <h is not a State of the upper division, was granted the right to use a
~.Ximum of 50,000 acre-feet annually. The nse of the water apportioned to,
-1 available for use in, the upper basin and renmaining atter the deduction of
-+ use by Arizona of not to exceed 50,000 acre-feet amually, was apportioned

- ~he following basis: to Colorado, 51.75 percent ; to New Mexico, 11.25 percent ;

Urah, 23 percent ; to Wyoming, 14 percent.

It is of interest to consider the analysis made by the Colorado commissioner
-1 his advisers before agreeing to the percentage stated for Colorado. A very
wreful study was made of existing and potential uses in Colorado both within

-1 without the natural basin of the stream. On the assnmption that 7,500,000
- ro-feet of water will be available for nse in the upper hasin, the Colorado
;= Teentage is sufficient for a water supply to take care of all existing uses on both
*.+ vastern and western slopes, for an expansion of uses on the western slope to
» extent that would result in the consuinption of double the amonunt of water
»-w being consumed on the western slope, for taking care of all transmountain
< “erxlons constructed or nnder constrnction and all planned exteusions thereof
additions thereto and for an estimated 1,000,000 acre-feet annually which may
'« made available for potential transmonntain diversion projects. This ap-
:1izal was used in considering the apportionment question. It does not con-

e & commitient on the manner in which Colorado shall eventually ntilize its
<rare of the water.

It is true that Colorado endeavored to secure a larger apportionment. How-
-7-r. it must be realized that each of the States advanced requests for a greater
:rportionment than that eventually received. In the meeting at Vernal, Utah,
=hen the commissioners for the varions States first eame forward with their
Tpuests, the total amounted to 117 percent of the available water in the upper
~:sin. It was necessary for each State to reduce its request. The final result,
= hile not satisfying the ultimate potentialities of any State, constitntes as fair
=~ equitable an apportionment as is humanly possible. No State can say with
¢V justification that the compart does not treat it fairly.

Particular attention is directed to the apportionment made to the State of
N-w Mexico. It is well known that in northwestern New Mexico there is a large
Ixlian population which in late years has attracted much popular attention.
The commissioners wisely determined the water allocation should be such as to
< i=fy fully the needs of the Indians. Accordingly, New Mexico was allotted a
=are of water sufficiently large to take care of every water use currently planned
?'r the Indians by the Office of Indian Affairs and in addition to afford New'
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Mexico an equitable share of water available for use by the whites. Indian uses
of water are charged against the share of the State in which the use is made.

It was necessary to specify' certain principles upon which the apportionment
was made. This is done in subparagraph (b) of article III. It is recognized
that the apportionment includes all man-made depletions, that beneficial use is
the hasis of the right to nse, and that the allotment to each State includes all water
necessary for the supplying of existing rights. Subparagraph (b) (3) recognizes
certain limitations designed to protect each State in securing the use of the
water allotted to it.

The compact does not apportion any water which under the terms of the 1922
compact falls within the category of surplus. It is specifically stated that the
apportionment made by the compact shall not he taken as any basis for the al-
location of benefits resulting from the generation of power.

Article 1V

This article relates to curtailment of use if necessary in order to maintain
Lee Terry flows. Under the 1922 compact the States of the upper division may
not deplete the Lee Ferry flow below specified quantities. To prevent a violation
of that compact it was necessary in the upper basin compact to make provision
for the curtaillment of uses so as to prevent a depletion of the fiow to an extent
which would violate the 1922 compact. Article IV gives to the administrative
agency created by the compact the authority to determine the extent of curtail-
ment both as to quantity aud time. In doing o, however, the commission must
follow certain stated principles. The curtailment must be such as to assure full
campliance with the Colorado River compact. If any State or States in the 10
years preceding the year in which curtailment is necessary, has used more water
than they were entitled to use under the apportionment made in article III,
then such State or States must deliver at Lee Ferry a quantity of water equal to
the overdraft Defore demand is made on any other State for curtailment. Except
for this requirement the extent of curtailment by eacl upper division State must
be such as to deliver at Lee Ferry the quantity of water which bears the same
relation to a total curtailment as the consumptive use of water by that State in
the preceding year bears to the total consumptive use in all of the States of the
upper division during the same year. It is most important to note that in deter-
mining the last-mentioned relationship uses of water under rights perfected
prior to November 24, 1922, are excluded. The value of this provision to western
slope users should be recognized. A very high proportion of their uses was made
under rights antedating 1922.

Article V

This article pertains to the charging of reservoir evaporation losses. One of
the weaknesses in the 1922 compact is its failure to provide any method of charg-
ing such reservoir evaporation losses. This omission has resulted in a serious
dispute ameng the lower hasin States as to their liability for water lost by evap-
oration from the surfaces of Lake Mead and Lake Havasu.

The negotiators of the upper basin compact deemed it essential to avoid, if
possible, such disputes in the upper basin and to that end they have incorporated
in article V principles to be followed in charging reservoir evaporation losses.
Such Josses from reservoirs constructed prior to the signing of the compact are
charged to the State in which the reservoirs are located and water stored in such
reservoirs is for the use of the State in which the reservoirs are located. Reser-
voirs constructed after the signing of the compact are divided into two classes.
If, as found by the administrative agency, a reservoir is used in whole or in part
to assist the upper division States in meeting at Lee Ferry delivery obligations,
then the losses, as found by the commission to be chargeable to the reservoir
or reservoir capacity so utilized, shall be charged to each State of the upper divi-
sion in the proportion that the consumptive use of water in that State during the
vear in which the charge is made bears to the total consmmnptive use in all of the
upper division States during the same year. Water stored in such reservoir or
reservoir capacity is to be for the common benefit of all the States of the upper
division and is not to be earmarked for any particular State.

As to reservoir or reservoir capacity found by the commission to be used to
supply water for use in an upper division State, the commission shall make a
finding in regard thereto and all the reservoir losses properly allocable to such
reservoir or reservoir capacity shall be charged to the State which has the use
of the water and the water shall be earmarked for and charged to that State.
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The cominissioners thought that there might be some controversy as to whether

‘a reservoir site should preferably be used for the benefit of a particular State or

for the benefit of all the States of the upper division in making Lee Ferry deliv-
eries. Accordingly, paragraph (c) provides that the storage of water for con-
sumptive nse in a State of the upper division shall have preference.

Article VI

The purpose of this article is to establish the method of_measuring consumptive
use of water. There is no purpose in making an apportionment of consuxpptnve
use unless the procedure for measurement is defined. There have been in the
Colorado River Basin two conflicting theories as to the measurement'of consump-
tive use. Witliout entering upon a technical discussion of the details, 1t_1s suf-
ficient to say that under one of these theories the use is measured by totaling the
diversions from the river and subtracting therefrom the return flows. ‘Under
the second theory the quantity of consumptive use is determined by comput.mg the
extent to whicl the man-made uses have depleted the stream flows at designated
points. The first theory is utterly unworkable in Colorado. _On‘the wes_tern
slope there are thousands of ditch diversions. To apply the prlncmlq of diver-
sions less returns it would theoretically be necessary to install automatlc‘ measur-
ing devices at tlie headgate of each ditch. By such procedure 'the dnfersmns
could be measured. The measuring of returns to the river frqm this multltudq of
individnal diversions would present a complex problem for which no easy sollutgon
lias ever been indicated. The situation in Colorado is comparable to that existing
in other upper basin States. . A
" Tltle negggiators of the upper basin compact also gave consideratlor} to the intent
of the makers of the 1922 compact. It was concluded that such intent was to
measure uses in terms of stream depletions at Lee Ferry so far as the upper

asin is concerned. .

bqf\l?téﬁ Cfnll consideration, it was determined that consumptive use_should be
measured “by the inflow-outflow method in terms of man-xpade deplgt10n§ of t?le
virgin flow at Lee Ferry.” The “inflow-outfiow” method is an engineering pro-
cedure whercby the amount of water occurring in the upper basin is measured by
series of rim stations. The outflow is, of course, determined py the ﬁow‘at Lge
Terry. The amount of consumptive use r_epresents the (;hapge in t.h.e relationship
between the index stations from that existing under virgin conditions and th:’it
existing at any particular time after the stream has been depleted by man’s
ac‘t‘ll\vilfgifﬁade depletions” means the reduction in river flow caused lly the activi-
ties of man. “Virgin flow,” sometimes called “recongtrpcted flow,” means tlze
amount of water flowing in the river before any of it is put to use by man’s
ac%ﬁgl:giual determination of the consumptive use by the procedprq mdma?ed is
made a responsibility of the administrnt}ve agency. The commissioners 1epo§-
nized that in the future some other or dllfergnt 1nethogl of measurement‘ffmlg t
become necessary; hence the commission is given _the right to aflopt a di erent
method of determination, but in taking such action the commission must ac
unanimously.

Article VII

Articl 11 is designed to make clear that uses of water by agencies, mstl‘}l-
111e‘}11ttlllci§ez, or wardsg of the United States sllall_ be charged agamgt the State in
which the use occurs. Among other things, this means that Indian uses are a
charge against the share of the State in wh}ch tpe use is made. . verted

Another point made clear by this article is that where water 1s.d1ve1.ve(,
stored, or conveyed in one State for use in another State, the charge is against
{he State which receives the beneficial use of the water.

Article VIII

is very i rtant article creates an interstate agency to administer the
'coilxl)ilsct‘. el%’t ;gz‘igoolggious to all the commissioners that the .multitnde of proh'lems‘
which may develop in connection with the use of upper basin water could l}elthel
be foreseen nor solved at this time. A desirable feature_ of any compact is ﬂex:
ibility. Under the circumstances, it was deemed essential to set up an agency
authorized to administer the compact.
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Article VIII creates the Upper Colorado River Commission. Arizona, because
of its slight interest in the upper basin, was not given a place on the commission.
The other four States each have a commissioner designated or appointed in
accordance with the laws of the particular State. The President of the United
States is requested to designate a commissioner for the United States who shall
be the presiding officer and shall have the same powers and rights as the commis-
sioner of any State. A quorum consists of any four members of the eommission.
Expenses of the commission, except the salaries and expenses of each commis-
sioner and the expenses paid by the United States, are borne by the four States
according to the percentage of consumptive use apportioned to cach. This means
that Colorado, which has an apportionment of 51.75 percent must beav 51.75
percent of the expense of the commission.

The commission is required to appoint a secretary who shall not he a niember
of the commission or an employee of any signatory State or of the United States.
Iingineering, legal, clerical or other personnel may be employed without regard
to the civil-service laws of any State.

The commission is given numerous specific powers. Among the mora important
are the following: To adopt rules and regulations, to establish gaging stations,
to forecast water run-off, to report on water supplies and nses, to make findings
on matters covered by the compact, to acquire and hold personal and real prop-
erty, and to make annual reports. All of these powers must he exercised in a
manner consistent with the compact. Concurrence of four members of the
commission is necessary on any matter except where the compact requires nnian-
imous action. The records of the commission shall he readily available to the
oflicial representatives of the States and of the United States. The organization
meeting of the commission nust be held within 4 montlis from the effective date of
the compact.

Consideration was given to the question as to whether or not the commission
should have judicial powers. It was finally agreed that it wonld be improper
to delegate any judicial anthority to the commission. However, it seemed very
desirable to give some standing to findings of facts made by the commission.
Accordingly, pavagraph (g) provides that findings of fact made by the commission
while not conclusive in any court shall constitnte prima facie evidence of the
facts found.

Article IX

In ovder to utilize fully the waters of the upper basin it will be necessary to
jiave facilitles in one State to divert. store, convey, and regulate water hoth for nse
in another State and for use in satisfying the Lee Ferry delivery ohligations.
Article IX has »s ifs purpose the provigion of machinery necessary for the
establishment of facilities in one State for the benefit of another State or States.

It should be recognized that Colorado more than any other State is affected by
thig avticle. Plans for future developinent encompass facilities located in Colo-
rado for the use of Wyoming, Utah, and New Mexico. It will bhe recalled that
Colorado has a statute forbidding diversions in this State for nse in another State.
In the negotiation of the Repnhlican River compact, Colorado was confronted
with the same situation as is presented on the upper Colorado. In fairness to our
neighbors we nmst permnit the construction and nse of facilities in Colorado for
the henefit of States lower on the stream. To do this it is necessary to supersede
the statute above-mentioned.

Another problem relates to the use of the power of eminent domain. There are
decisions to the effect that one State may not come within the bounndarvies of
another State and there exercise the power of eminent domain. To get-around
this difficulty it was necessary to provide that an upper State wonld in its own
sovereign capacity exercise the power of eminent domain upon the proper re-
quest from another State.

The principles set forth in article IX follow very closely those contained in
the Republican River compact, which was made by Colorado, Nebraska, and
Kansas. Because of particular conditions existing on the upper Colorado it was
necessary to go into more dctail than is found in the Republican River compact.

In connection with the facilities in an upper State for use in a lower State,
the lower State must bear the expense and, in acquiring the property and con-
structing the facilities, must comply with the laws of the npper State. The
storage and release of water is made by the upper State upon the order of the
Qtate for whose henefit the facility is constructed or, if the facility is constructed
for the henefit of all States, upon the order of the commission. The rights of the
lower State are subject to the rights of the water users in the State where the
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facilities are located to receive and use the water apportioned to the State in
which the facility is constructed.

_Asa condition precedent to the use of facilities, it is required that, except
in the case of the United States, those for whose benefit the facilities z,u'e con-
structed must pay to the State in which the facilities are located, in lieu of
taxgs lost, & snm equivalent to the average amount of taxes levied and assessed
against the land and improvements thereon during the 10 years preceding the
acquisition of the land for use and benefit of the lower State. i

Article X

'.[jhis article recognizes the continued validity of the La Plata River compact

which was enteved into in 1922 hetween Colorado and New Mexico for the appor-
tin'n'men.t of the waters of that stream which is a tributary of the San Juan
arising in southwestern Colorado and flowing into New Mexico. Comsnmptive
uses of La Ilata River water ave charged under the apportionment made in
article 11T to Colorado and New Mexico.
o This article is the first of several dealing with specific interstate tributaries
ll}e (‘ml}missiml deemed it wise to settle the rights of the States on interstaté
trlh}ltul’l(\s of the upper Colorado rathier than to have those tributaries the
snbject matter of individual compacts, )

Article X1

This articte determines the rights of Colorado and Wyoming to th

waters of the Little Snake River wlhich arises in Color)a(lo aﬁd ﬂovfsubS:c;)(fatxlllg
forth across the Colorado-Wyoming line 19 times before finally joining the
Yampa River in Colorado. The existing rights on the main stream below the
conflnence of Savery Creek aund Little Snake are requirved to be a(lministered
on tl]e bagis of an interstate priority schednle. Rights initiated subsequent to
the signing of the compact, hoth direct flow and storage, are required to be so ad-
ministered that in tinies of water shortage the curtailment of nse in each State
shall he as nearly equal as is possihle, Future water use projects shall to the
greatest extent possible result in an eqnal division between the two States of
water not used under rights existing prior to the signing of this compact

) Wnter nses along the Little Snake and along all other trihntaries Wl{ich are
individually treated by the compact, are chargeable against the apportionment
made in article ITI to the State in which the consumptive uge occurs. o

Article XII

'l‘l1i;<“rel:1tos' to Hm.n'y's Fork, Beaver Creek, Burnt Fork, Bivch Creek, and
Sheep Creek, all of whiclt originate in Utah and join the Green River in Wyoming.

‘Water nsex nnder rights existing prior to the signing of the compact are required

to be administered on the hasis of a priority schedule. On certain of these creeks
water uses nuder rights initiated in the future are divided equally between the
twp States. .I\I_ensuring devices are required to be maintained at ditch divel'si'on/
pomfs. Provigion is made for the appointiment by the two State engineers of a
§pe01al water commissioner with authority to administer the water in bo th States
in accordance with this article. The salary and expenses of this comrnissioner
are paid 30 percent by Utah and 70 percent by Wyoniing.

Article XIIT

This article pertains to the Yampa River, a tributary of the Green River. A
(:(fmtllpelgng I'en,fs{nn for the apportionment hetween Utah and Colorado of the use
of the Yamnpa River water was the fact that Utah desired assuranc -
supply for its central Utah project. . . e of & watel

By this article Colorado agrees not to deplete the flow of the Yampa

A i < & a at the
}\{ayhell station bglow 5,000,000 acre-feet in any period of 10 consecutR'e vears,
l‘pe C(_)lnrado engineers are of the opinion that the water supply of the Y:\mpn
River 1s'a(lequate to take care of all existing and potential uses made from that
stream in Colorado and still meet the required delivery at Maybell.
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Article VIIT creates the Upper Colorado River Commission. Arizoua, because
of its slight interest in the upper basin, was not given a place on the commission.
The other four States each have a colmmissioner designated or appointed in
accordance with the laws of the particular State. The President of the United
States is requested to designate a commissioner for the United States who shall
be the presiding officer and shall have the Same powers and rights as the commis-
sioner of any State. A quorum consists of any fonr members of the commission.
Expenses of the cominission, except the salaries and expenses of each commis-
sioner and the expenses paid by the United States, are borne by the four States
according to the percentage of consumptive use apportioned to each. This means
that Colorado, which has an apportionment of 51.75 percent mmst bear 5L.75
percent of the expense of the commission.

The commission is required to appoint a secretary who shall not be a membher
of the coinmission or an employee of any signatory State or of the United States.
Kngineering, legal, clerical or other personnel may be employed without regard
to the civil-service laws of any State.

The commission is given numerous specific powers. Among the more inmportant
are the following: To adopt rules and regulations, to establish gaging stations,
to forecast water run-off, to report on water supplies and uses, to make findings
on matters covered by the compact, to acquire and hold personal and real prop-
erty, and to make annual reports. All of these powers mnst he exercised in a
nanner consistent with the compact. Concurrence of four members of the
commission is necessary on any matter except where the compact requires unan-
imous action. The records of the commission shall be readily available to the
official representatives of the States and of the United States. The organization
meeting of the conmission nust be held within 4 months from the effective date of
the compact.

Consideration was given to the question as to whether or not the commission
shonld have judicial powers. It was finally agreed that it wonld be improper
to delegate any judicial anthority to the commission. However, it seemed very
desirable to give some standing to findings of facts made by the commission.
Accordingly, paragraph (g) provides that findings of fact made by the commission
while not conclusive in any court shall constitute prima facie evidence of the
facts found.

Article IX

In order to utilize fully the waters of the npper basin it will be necessary to
have facilitles in one State to divert, store, convey, and regulate water both for use
in another State and for use in satisfying the Lee Ferry delivery obligations.
Article IX has as ifs purpose the provision of machinery necessary for the
establishment of facilities in one State for the benefit of another State or States.

It should be recognized that Colorado more than any other State is affected by
this article. Plans for future development encompass facilities located in Colo-
rado for the use of Wyoming, Utah, and New Mexico. It will be recalled that
Colorado has a statute forbidding diversions in this State for use in another State.
In the negotiation of the Republican River compact, Colorado was confronted
\viFh the same situation as is presented on the upper Colorado. In fairness to our
neighbors we mmst permit the construction and nse of facilities in Colorado for
the benefit of States lower on the stream. To do this it is necessary to supersede
the statute ahove-mentioned.

Another problem relates to the nse of the power of eminent domain. There are
decisions to the effect that one State may not come within the boundaries of
another State and there exercise the power of eminent domain. To get around
this diffienlty it was necessary to provide that an upper State would in its own
sovereign capacity exercise the power of eminent domain upon the proper re-
quest from another State.

The principles set forth in article IX follow very closely those contained in
the Repnblican River compact, which was made by Colorado, Nehraska, and
Kansas. Because of partienlar conditions existing on the upper Colorado it was
necessary to go into more detail thon is found in the Republican River compact.

In connection with the facilities in an upper State for use in a lower State,
the lower State must bear the expense and, in acquiring the property and con-
structing the facilities, must comply with the laws of the npper State. The
storage and release of water is made hy the upper State upon the order of the
State for whose henefit the facility is constructed or, if the facility is constructed
for the benefit of all States, upon the order of the commission, The rights of the
lower State are subject to the rights of the water users in the State where the
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facilities are located to receive and use the water apportioned to the State in
i he facility is constructed. .

WIK:hat oon(litiony precedent to the use of facilities, it is 1'equlre.d. t'hat, except
in the case of the United States, those for whose bgneﬁt the facilities are con-
strneted must pay to the State in which the facilities are 10g;lted, in lieu of
taxes lost, a sum equivalent to the average amount of taxXes levied and a§sessecl
against the land and improvements thereon during the 10 years preceding the
acquisition of the land for nse and benefit of the lower State.

Article X

This article recognizes the continued validity of the La Plaga River compact

‘which was entered into in 1922 between Colorado and New Mexico for the appor-
tionment of the waters of that stream which is a t1'ibutary. of the San Ju'an
arising in southwestern Colorado and flowing into New Memcp. Comsumptlye
uses of La Plata River water are charged under the apportionment made in
article ITI to Colorado and New Mexico. . .
l %ﬁliz article is the first of several dealing with specific interstate tI'.lblltﬂl‘leS.
The comnnission deemed it wise to settle the rights of the States on mtgrstate
tributaries of the npper Colorado rather than to have those tributaries the
snbject matter of individual compacts.

Article XTI

This article determines the rights of Colorado and Wyoming to the use of the
waters of the Little Snake River which arises in Colorado al_ld ﬂ0w§ p:!ck and
forth across the Colorado-Wyoming line 19 tines before' finally joining the
Yampa River in Colorado. The existing rights on the_mmn streain bf:lqw the
confluence of Savery Creek and Little Snake are required to be adiministered
on the basis of an interstate priority schedule. Rights initiateg subsequent to
the signing of the compact, both direct flow and st()mge, are l'equu'eg to be so ad-
ministered that in times of water shortage the curtailment of use in each State
shall be as nearly equal as is possible. Future water use projects shall to the
greatest extent possible result in an equal division between .the two States of
‘water not used under rights existing prior to the signing of t.hls co.mpact.‘

Water uses along the Little Snake and along all other tributaries w{nch are
individually treated by thie compact, are chargeable against the apportionment
made in article TII to the State in which the consumptive use occurs.

Article XII

This relates to Henry's Fork, Beaver Creck, Burnt Fork, Bil‘(?h' Creek, flnd
Sheep Creek, all of which originate in Utah and join the Green River in Wymn}ng.
Water uses under rights existing prior to the signing of the compact are required
to be administered on the hasis of a priority schedule. On certain of these creeks
water nses nunder rights initiated in the fnture are divided equnlly betw'een the
two States. Measuring devices are required to be maintained at dltcl} diversion
points. Provision is made for the appointment b:v .the two State engineers of a
special water cominissioner with authority to administer the wate'l' in botl} S‘tates.
in accordance with this article, The salary and expenses of this cominissioner
.are paid 30 percent by Utah and 70 percent by Wyoming.

Article X1IT
o

This article pertains to the Yampa River, a tributary of the Green River. A
compelling reason for the apportionment hetween Utah and Colorado of the use
of the Yampa River water was the fact that Utah desired assurance of a water
:supply for its central Utah project. . .
™ II)3I;rythis article Colorado lzlgrees not ‘to deplete the flow of the Yampa at the
‘Maybell station below 5,000,000 acre-feet in any period of 10 consecutive years.
The Colorado engineers are of the opinion that the water supply of the Yampa
River is adequate to take care of all existing and potential uses made from that
:streanmt in Colorado and still meet the required delivery at Maybell,
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Article XIV
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the waters of i
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Article XV

Paragraph (a) of this arti
- article provid
of ! provides that the u * for i
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Article XVI
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Article XVII

This is a usu
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Article XVIII
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Article XIX
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Article XX

This provides for the terraination of the compact by unanimous agreement Of

the signatory States. In this connection it should be pointed out that such
termination cannot result from Executive action. The compact to pe effective
must be ratitied by the legislature of each State. Termination can only result

from similar action.
As a necessary protective measure it is provided that in the event of termina-

tion all rights established under the compact shall continue unimpaired.
Article XXI

This relates to the procedure for ratification and approval of the compact.
The legislature of each signatory State must ratify the conpact and the Congress.
must consent thereto. The maclinery for giving the necessary notices is pro-
vided for in this article.

The concluding paragra
inal counterparts, one of which sha
of the United States and one of which shall be

signatory State.

Mr. BrerrenstEIN. That is the only matter which I had not covered
in my statement of yesterday. _

Mr. Murpock. The witnesses are ready to answer questions from
the committee.

Mr. Engle, do you have questions?
Mr. Exoie. Yes, Mr. Chairman. As T said at the close of the hear-

ing yesterday, I have been turning over in my head the effect of the

wordl “effect” and refer to the colloquy which occurred between Mr.

Breitenstein and myself in the record of yesterday, n which be agreed,

I believe, that Congress in consenting to this compact is not consenting
to any interpretation, expressed or implied, of the basic Colorado com-
pact in the upper Colorado compact, but I asked the gentleman
whether he would agree that it was not binding the Congress as to
the language, intent or offect of the basic compact, and if T am correct,
he would go along with that statement save and except the use of the
word “effect.” s that correct, Mr. Breitenstein?

Mr. BrerrenstEIN. 1 believe that is correct. 'The wording of the
question is a little hazy in my mind, but I do remember 1 questioned
those words. )

Mr. EncLe. I am sorry Mr. Lemke is not here because I am referring
to the questions askedkg Mr. Lemke and the answers given by the wit-
ness to his questions. Mr. Lemke said:

As I understand it, this compact deals only with that which is

by the lower basin compact. .
Mr. BREITENSTEIN, Yes, sir, that is correct. We claimm nothing more than that.

Mr, LEMKE. If the word weffect” may be put in, that may be a surrender of
what rights you have under the original compact?

Mr. BrertENsIEIN. That is what I have been trying to say.

Mr. LEMKE. You are objecting, therefore?

Mr. BreriensTEIN. That is right.
Mr. LEmkE. You do not intend to interfere with the rights of the Colorado

River compact, except you are going to claim what is yours already, and that is
the only thing you are dealing with in this bill?

Mr. BrerrensTEIN. That ig exactly right, Congressman.

Now, I can understand how it was implicit in the original Colorado
compact, the basic compact, that a compact should be arrived at in the
upper basin and one should be arrived at in the lower hasin, and

ph provides for execution of the compact in six orig-
11 be deposited with the Department of State
forwarded to the Governor of each

already yours
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within the framework of those compacts and the legal and proper
framework of those compacts, one would have an effectbilpon the other
and that is the legitimate effect which I assume the witness is 1'eferriné
to. Isthat correct, Mr. Breitenstein ?

Mr. BrerTensTEIN. That is correct, yes sir.

Mr. ExoLe. I want to go a little further, because I think there are
some other effects which may be had, and I would like a clear definition
of what is intended with reference to those, so I would like to ask the
witness whether or not the basic Colorado River compact specificall
defines the phrase “beneficial consumptive use.” Y

Mr. BrerrexsteIN. In my opinion, it does not.

Mr. Excrr. Is it true that theve is a difference of opinion as to the
definition of and how beneficial consumptive use would be measured
under article IIT (a) of the Colorado River compact ? ‘

Mr. Brerrenstein. There arve differences of opinion, yes, sir.

Mr. Excre. Is it true that some States interpret ‘this’ phrase to
mean “the amount of water consnmed at the site of use,” a definition
sometimes referred to as “diversions less return to the 1iver?”

Mr. Brerrexstein. Yes, sir. '

Mr. Excrr. Isit also true that in the other mterpretation commonly
called the “depletion theory.” and the one relied upon by the framers
of the upper Colorado River compact, that this phrase, “beneficial
consumptive use,” means the amonnt of man-made depletions of vir-
gin flow at specific points on the main river, so far as the upper basin
1s concerned, the point being Lee Ferry. ‘

Mr. Brerrenstein. That 1s my opinion, yes, sir.

Mr. Encre. Is it also true that under the depletion theory if man--

made works have the effect of salvaging certain natural losses of war
such as evaporation and transpiration, the use of water so salvaged
would not be charged as a beneficial consumptive nse under article 11T
(al)v[of ]ghe basic Colorado River compact ?

r. Brerrenstein. I would lik ave you r i
do et ooy 1 Iike to have you repeat that one, if you

Mr. Excie. Is it true that nnder the depletion theory, if man-
made works have the effect of salvaging certain natural losses of
water, such as evaporation and transpiration, the use of water so sal-
vaged would not be charged as a beneficial consumptive use under
article 1IT (a) of the basic Colorado River compact?

Mr. Murpock. Isthe witness ready to answer?

Mr. BrerteEnsTrIN. I will answer that “yes.”

Mr. EncLe. Now, to continue

Mr. BrertensteIN, Congressman, we are still a little confused about
that last question to which I answered “Yes.” T do not mean to be
insistent, but if you would read it again, I think perhaps we would
all be sure as to whether or not I have answered that in accordance
with our position.

Mr. Encre. T will repeat it very slowly: Is it also true that under
the depletion theory, if man-made works have the effect of salvagin
certain natural losses of water, such as evaporation and transpiratiortlg‘r
the use of water so salvaged would not be charged as a beneficial con-
sumptive use under article III (a) of the basic Colorado River
compact.?

S
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Mr. BrerrensteIN. My answer to that is still “Yes,” Congressman,
but I think that I should amplify my answer to this extent: by that an-
swer 1 do not mean to imply that 1t is the intent of the upper basin
States to violate the Colorado River compact. It is our intent to live
up to the Colorado River compact, and in our opinion, the depletion
theory is a correct interpretation of the Colorado River compact.

So far as the upper basin States ave concerned, we have adopted that
theory as the method of measurement of the allotments to each of the
upper basin States. I have conceded that there are differences of opin-
ion in regard to the definition and measurement of beneficial con-
sumptive use. You have raised the question of salvage water.

I would like to just throw out for consideration by the committee
here that evaporation losses from reservoirs are a large factor in con-
sumption of water, depletion of stream, and I suggest that considera-
tion be given as to whether or not under the diversions-less-returns
theory, some accounting, some charge should not be imposed for reser-
voir evaporation losses.

Mr. Excre. That is a proper consideration, but I want to pursue
this particlar line of thought for just a little longer. In the upper
basin, the additional salvaged water available for use under the deple-
tion theory, without being charged as a beneficial consumptive use
under article TIT (a) of the basin compact would be quite substantial,
would it not?

Mr. BremrEnstrIN, I would prefer you ask that question of Mr.
Tipton. I am justa lawyer. Mr. Tipton is here.

Mr. Excre. Mr. Tipton?

Mr. Trrron. I cannot answer that, Congressman, There would be
some salvage of water. There is a difference of opinion among engi-
neers as to what the magnitude might be. No one knows; no one ever
will know until the full development takes place.

Mr. Encre. If the upper basin consumptively uses 7,500,000 acre-
feet of water per annwum measured out on the depletion theory, the
amount of water passing Lee FFerry would be less, would it not, than
would be the case i1f the upper hasin consumptively uses 7,500,000 acre-
feet per anunum, measured at the site of the use on the diversions less
returns to the river theory?

Mr. BrrrtensTEIN. So far as I am concerned, I do not know. Maybe
Mr. Tipton does.

Mr. Treron. Congressman, I shonld like to have an amplification
of the theory “diversions minus return to the stream.” Does that
theory also carry with it the proposition that there shall be charged
as beneficial consumptive nse under article IIT (a) of the Colorado
River compact, reservoir losses?

Do you consider reservoir losses a diversion minus return to the
stream?

Mr. Evcre. Iam referring to the diversions less returns to the river.

Mr. Treron. Congressman, I cannot answer the question unless I
know whether the proponents of the theory that beueficial consump-
tive use under article III (a) shall be measured as diversions minus
returns to the stream include, as a part of the beneficial consumptive
use, reservoir losses.

Mr. Encre. It is my opinion that reservoir losses are charged
against the basin in which they occur.

7
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M. Tierox. In other words, reservoir losses also would be consid-
ered in the category of diversion minus return to the stream,

Mr. Excie. You ave getting in a very technical field. What I have
in mind is the diversions less veturn to the viver theory, which is em-
hodied in the California Limitation Act, and which was written into
the Mexican Treaty.

Mr. Tirrox. Now we are getting right down squarely, I think. to
the difference in theory. T have heard the California theory dis-
cussed many times before committees of Congress. I have never heard
in any of those discussions any of the California proponents of that
theory snggest that veservoir losses from Lake Mead, any reservoir
losses from Lake Mead, <honld be chavged to California. The only
place, Congressman, that theve is mention of diversion minus return
to the stream is in the Doulder Canyon Project Act, which provides
that before the compact be consented to by the Congress, California
shall irrevocably, for the benefit of Arizona and the other States of
the basin, reciting them, limit her beneficial consumptive use—diver-
sion minus retnrn to the stream—to 4,400,000 acve-feet of water ap-
portioned by article TIT (a) of the compact.

California’s position from that time on has been that that has been
an interpretation of beneficial consumptive use nnder article TIT (a)
of the compact. It has been further California’s position, as I under-
stand it, that that is net nse by California and that theve shall not be
charged to California any reservoir losses. Now, I will answer your
question.

Assuming that that is the interpretation of beneficial consumptive
use as set forth in article I1T (a) of the compact by those who are pro-
ponents of that theory, diversion minus return to the stream, if that
same theory that was proposed by California had been adopted by
the npper basin States when it wrote its compact, there would be less
water passing Lee Ferry than there will be under the theory that is
et forth in the upper basin compact.

The reservoir losses in the upper basin will amount to much more
than any salvage of water that ever can be made, so that if we said that
onr uses shall be measured as diversions minus return at the site of
nse, and we take the same position as California, that there shall be
charged no reservoir losses against us, there would be less water at
Lee Ferry than theve wonld be under the other theory.

Mr. Excrn. Mr, Tipton, I did not intend to get into a discussion of
the lower-basin concept, except as the upper Colorado compact may
bear upon it.

Mr. Tirrox. You understand I could not answer the question unless
I knew the complete theory.

Myr, Excre. The question so far developed this: That the words
“beneficial consumptive use” as used in the basic compact have not
been defined and are not defined in that compact; that there is a dis-
agreement as to the definition of beneficial consumptive use; that
the upper basin, in its compact which is now before this committee,
has accepted the depletion theory of beneficial consumptive use.

It is my impression, and I am proceeding on the assumption, that
the upper States wounld not accept a definition of beneficial consump-
tive use which would give them less water, but would adopt the theory
giving them more, which brings me to this question: If it is true,
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and assuming that it is true for the purpose of this question, that
the definition given to beneficial consumptive nse in the basic compact
will affect the total amount of water delivered at Lee Ferry, or the
measurement of water delivered at Liee Fervy, then 1s it not a fact that
the lower basin States ave interested in the manner in which that
measurement is made ?

Mr. Brerrenstein, May I at least start the answer to that, Con-
gressman ¢

Mr. Excre. Yes.

Mr. Brerrensrein, So far as the measurement of water between the
two basius is coneerned, 1f at times of ultimate development when we
are up to near the maximum of our use, ov when the question is whether
or not we are meeting our delivery obligations, theve is disagreement
between the two basins as to how beneficial consumptive use is to be
measured and it cannot be settled amicably, I assume that at that time,
some uncertain date in the future, there may have to be a decision of
the United States Snpreme Court determining as between these two
basins, which niethod is discussed here, or perhaps some other method
that one of us have thought ot vet, is the correct method of measuring
beneficial consumptive nse.

Mr. Exc¢re. That is precisely the point T am getting to.

Mr. BrerexgreiN. May I continue for just a moment?

Mr. Excre. Yes, proceed.

Mr. Brerrexsrery. I wonld like, if T may, Congressman, to just
give & brief statement on these two theories, because perhaps some
of the members of the committee here do not understand them and I
would like to give at least one very logical reason as to why the upper
basin States in this compact, I say, were forced to adopt the depletion
theory.

Diversions minus returns, the theory advocated by California, as I
understand it, would measure consumptive nse by adding up the total
of all the diversions. I assume that that contemplates the recording
by automatic devices of all head gate diversions. As to how the return
fiows will be nieasnred, I do not know.

I have sat throngh many hours of learings with the California
lawyers and California engineers, and none of them have yet said
how you were going to imeasure the return flows: but be that as it may,
consider for a moment. the difference between California and Colo-
rado. In California, you have very few diversions, most of wlich
are extremely lavge, and they take the water almost immediately out
of the basin of the Colorado River, so there is probably a minimum of
return flows. In Colorado, Congressman, we have between four and
five thousand diversions on the west slope of Colorado. For us to
require the installation of automatic measuring devices on each of
those ditches would be to impose a burden which would never be ac-
cepted by the people of Colorado; and secondly, if any engineer can
devise a method of measuring the return flow from these four or five
thousand individual ditches, I have never heard it and I do not knowr
Liow it can be done.

Mr. MicLer. Will the gentleman vield at that point?

Mr. Encre. Let me pursue this just a little further. My, Breiten-
stein. I am not trying to get into a discussion of the relative merits
of the depletion theory or definition of beneficial conzumptive use
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and the theory of diversions Jjes
nd Y« 1versious less returns to ver.  Whe ]
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Mr. BrerrenstrIN. No, sir,
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tol\tlﬁi.qli?)l(;an. é\pd asta consequence, any consent given hy Congress
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‘ 5 [ i ice or currence m any inter-
ple{atlon of the basic compact which might be expressed or %7111 lied
n 1f\ {1e u]];per basin compact, 1s that correct ? ' P
1r. BREITENSTEIN. Yes, sir, an ] vess, 1
Canyon Drorent . Tes. sir. and also Congle:\s. m the Boulder
phiaon ! ]g ; ook did not Jlnterpret the beneficial consumptive use
‘ase as meaning diversions less retur iver / 5
phras o eturns to the river. It works both
thlf:g;.] ENGLI?. Let me go one step further: Inasmuch as it is conceded
fmtc 1? consent of Congres.§ to this compact does not mean an accept-
im %'011 afcolnclll)rrgnce by Congress in any interpretation, express or
fmp 1;3;. ) 0t f the basic compact by the upper basin compact, do vou have
¢ y}p _](Iac 10n to writing a proviso in the first section of (his bill which
explicitly says that the eonsent of Congress to this compact is not
a consent to any mterpretation, expressed or implied, of the basic
compact in the upper Colorado River compact ? '
Mr. BrerreNsTEIN. Yes, sir; T do.
Mr. Excre. And why?
f%\.Ir. IaREITgNSTEIN. Because if you do that, you recognize by impli-
lc)a lon that Congress might so Interpret and construe it and would
e ia){mg that in the Boulder Canyon Project Act they had inter-
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ask one or two further
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My, BrerrenstrEiN. Noj but also if you adopt that analogy, in the
1928 Boulder Canyon Project Act, you did kick my dog.

Mr. Excre. How can you say that consistently with section XIX,
which you have written in the upper basin Colorado compact? Whose
dog are you kicking there, when you set up a special section of the
upper Colorado compact to indicate that you are not abridging or
curtailing any of the rights of the United States Government as set
forth in section XIX?

Mr. Brerrenstrin. Congressian, we went into that yesterday, and
I told you the best knowledge that I had of the background of article
XIX.

Mr. Excre. Let us just put the shoe on the other foot now. Does
the express waiving and denial of any intent to abridge the rights of
the United States Government in section XIX or article XIX of this
compact imply that in the absence of such a declaration those rights
would be abridged?

Mr. Brerrexstein. All T can say on that is that the representatives
of the United States Government, going back through these compacts
since the Republican River compact was up, have thought it necessary
to put in those provisions, ov provisions similar to that.

As to the reasons for them, I would prefer that you ask the Federal
representative or his legal adviser. T think they were not necessary.

Mr. Excre. But were they positively and afirmatively damaging
in that they implied the existence of something which in the absence
of those provistons would exist, to wit, an operation of this compact
to affirmatively affect the rights of the United States Government ?

Mr. Breirexsters. I do not think it was necessary to have that. But
T have given you my objection to that language, and my objection, I
will sav it again, is that if you put that in, you have an implication
that Congress conld interpret and could construe; and then I rather
fear, and T think it is a well-founded fear, that your State would urge
in any possible litiggtion that by the Boulder Canyon Project Act.
Congress did interpret and construe the phrase “heneficial consumptive
use” and I say that Congress could not do it and it is not doing it now.
You want the advantage and you want us to have all the disadvantage.

Mr, Excie. No; do not attribute that to me. I am just trying to
find out, Mr. Breitenstein, where we staud.

Mr. Beerrexsrery. That is the effect of it, Congressman.

Mr. Exere. And inasmuch as there hias been written into article
XIX of this compact an express disclaimer as far as the United States
Government is concerned, all T am asking is that so far as the lower
basin States are concerned, not signators to this compact, that we write
in a statement plainly putting into the law the proposition which you

have admitted to be the fact, and that is that the consent of Congress
is the bare legal reqnirement, satisfying the Constitution of the United
State, and that it is not a consent to any interpretation, express or
implied, of the basic compact, either by the United States or the
States. What is unfair and wrong about that?

Mr. BrerreNstein. It is all right if vou will also do one other
thing: Put in a provision here to the effect that the Boulder Canyon
Project Act did not interpret or construe the Colorado River compact,

Mr. Exce. May we pursue that a little bit? TWhat makes you
think the Boulder Canyon Act interpreted the basic compact?
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My. BrerrenstriN, 1 say it did not.

Mr. Exere. What are you worrying about ?

My. BrerrenstrIN. Because vou want us to say here that Congress,
by consenting to this legislation, does not interpret or construe our
compact, and I say it does not, but when you put that in here, it
carries with it the implication that Congress could interpret and
construe a compact. Hence, the argument will be made that in the
Boulder Canyon Project Act, Congress interpreted and construed
the Colorado River compact, and said that “beneficial consumptive
use”™ means “diversions less returns.” I say you conld not do it then
and you canmot, do it now.

~Mr. Exerr. You mean because California is bonnd by the diver-
stons minus returns-to the viver under its Limitations Act? Is that
what you are saying?
Mr. BrerrenstEIN. T am talking about the Boulder Canyon Project
Act.

Mzr. Finere. What language in it might be nsed in this nnconscion-
able wav to imply an interpretation by Congress?

My, Brerrsrein. That language in parentheses. I have a copy
of the act. It says: “(diversions less returns to the rivers),” in sec-
tion 177 of the Boulder Canyon Project Act.

My. Exare. T would want to think about that. Tt is not my inten-
tion to prejudice the position of the parties in this matter or the re-
spective basins in any way. I am for what the gentleman from
Wyoming referred to the other day as the status quo, and all T am
trying to be sure of is this: That when and if this question ever has
to be settled, that we have not by a consent of Congress to this act
given leverage either to one side or the other. T want to reserve those
points. That is the objective I have in mind and it is just a question
of how we arrive at it.

I do not believe that the witness has anv desire to have this com-
pact, by implication or otherwise, bind anyoue else as to interpre-
tation of the basic compact. Am I correct in that?

Mr. BreirensTEIN. It only binds the five compacting States so far
as the upper basin is concerned. We have said in our statement and T
have said many times here, we are not binding the nonsignatory States
nor the United States. All the United States is doing is removing
a constitutional limitation upon the rights of these States to com-
pact. That is all it is doing.

Now, so far as these States are concerned, in dividing up this water
we are bound by the theory we have adopted, but it does not bind
your State and it does not bind the United States. If we can get
along iu the future, Congressman, and may I say T most sincerely hope
we can, then in the days of ultimate development there will be no
argument on this thing. It would be ridiculous, in my opinion, to
go through a lawsuit like the North Platte case.

Now, I had, among my other jobs, the representation of the State
of Colorado in the Nortlr Platte case, and I know just what it is, and
in my opinion, Mr. Congressman, the lawsuit was absolutely un-
necessary.

Mr. Encre. I think that completes mny questioning, Mr. Chairman.
Thank you.

Mzr. Murpbock. Contrary to my usual practice, I think I would like
to ask a few questions right at this point.

RN e e -
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Did I understand you, Mr. Breitenstein, to say the t}}eory or meth;)c(il;
of measurement adopted in the wrltlnlg 3’5 the upper basin comps?
is tl -called depletion theory or method? 1
* I\Ille S]%REITENSTEI;N. Yes; that is the method of measurement used.
Mr. Murpock. The method of measurement #
Mr. BREITENSTEIN. Yes.

Mr. Muroock. I think it is not quite clear to all the committee—

i i i : — difference be-
it certainly is not quite clear to me the fundamental 1D0 nice be:

e two theories or methods of measurement. ) )
;‘ngi“toﬂifgiw that fundamental difference and consider thglr apvggi
cation so far as the upper basin problem solely is cogceyng , a8
as in any dispute that might be occurring in the Jower ! aslm i

Mr. Brerrenstein. Congressman, that 1s a technica ]&nbl%ei Ir 1{;
matter. I would prefer to have la qual’lﬁedlseil(;%lgf(;lt‘, r. Tipton,
- that rather than give you a lawyelr’s ver . )
anlls\/‘ﬁsll\tﬂ?ﬁtnocm I think yog are right on that. One more %Eeitmfrm‘s,
though : Did I understand you to say that under the tht(iorty ftar ‘fv\;ll
adopted and incorporated n the upper basin compa(ﬁ,_ 18 ﬂ::rme T
developent, there hwﬂlll)e m(;re water passing Lee River tha
under the other theory? )
W(lelld BREITENSTEIN, Th?it/)[ is %f[r.tTll)t01l's problem.
/ urpock. Please, Mr. Lipton. )
%E 1>II‘IPTON. I am sﬁeakipg, Congressman, only Wlth1 respegt tg
the npper basin. You mentioned the controversy in the Owelr;in?rsh :
which e have heard about from time to time. I am nlot gpt(a}il : betc-t
all with respect to that coutroversy. Lam speaking only C}“ hi e:II;l ct
to the upper basin. I also want to state for the record to ()1{1(%1 est u‘se
Enele that the negotiators of the upper basin compact cl go "
the method which would give the upper basin the most water, ecz_lued
that method would do that. It chose the method which it concelv

to be the proper one as evidenced by the intent of the negotiators of
riginal compact. )
th%(())l“il:;:)ril}l; spé)ciﬁcally to your question, I;he negotiators of the u;‘);p:g
basin interpret article III (a) of the Colorado River cgmpic s
apportioning the virgin flow at Lee Ferry and a'pp9rtfllonlngSa()id he
upper basin the use of 7,500,000 acre-feet of that yu‘glﬁ f ow. aid 1
another way, the upper basiu conceives that article {2) g o
the right to deplete the virgin flow at Lee Ferry, the dlv'ﬁllon P N
between the two basins, 7,500,000 acre-feet per annum. a% 12 ei
depletion theory, that whatever the virgin flow might be, wlrtat evre_
it might be over a series of years, the upper basin has the'fllg7l50 (()) -
move from that virgin flow and C(;I'lsume, burn up, if you will, 7,500,
-feet. That is the interpretation. i ) )

aJcI"I(‘ahfeeizlegotiators of the Collorado River compact did raise their eyes
above Lee Ferry. Lee Ferry wasa point of measurement.

Mr. StoNE. You mean below. )

Mr. Treron. They did not raise their eyes above Lee Ferry. o

That was the point of measurement so far as the upper basin 1s
concerned. The only water that was being considered when the Iq}e)
portionment was made to the upper hasin was the virgin ﬂoyv at e
Ferry, at that time called the reconstructed flow. The negotiators
were not, considering the original source of the water. |

There are 75,000,000 acre-feet of water on an average that falls on
the watershed of the upper Colorado River Basin. There are some-
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thing over 15,000,000 acre-feet in the virgin state that reaches Lee
Ferry. In other words, only about 20 percent of the total water that
falls on the watershed of the upper basin ever did reach Leo Ferry
in the state of nature,

. The compact commission was not apportioning 75,000,000 acre-feet,
1t was apportioning the virgin flow at Lee Ferry or the so-called
“reconstructed flow” at that time. That is our position.

Mr. Murbock. May T ask you this question, Mr. Tipton? Sup-
posing we had nsed the other measuring stick. Supposing in your
council you had decided that you ought to consider every possible
diversion and take the sum total of those diversions. Kow mueh
would that probably have amounted to after full development ?

Mr. Treron. You mean the diversion, sir, or diversions minus
return ?

Mr. Murbock. Of course, I mean diversion minus return; but how
much would you have applied in the nrrigation or in consumptive
use—beneficial consumptive use?

Incidentally, T regard that phrase “beneficial consumptive use”
a mighty important concept in western water law, but I regard it
as a measure of right of use more than a measure of quantity.

This is what T am trying to get at: Under the so-called California
doctrine, or beneficial consumptive use measurement systemn, how much
would you probably apply to the land in irrigation?

Mr. Trerow. I think there are two prongs to the question, Con-
gressman. As far as the application of water to the land. that imeans
diversion. '

Mr. Murpock. That is right.
~ My, Treron. Upper basin will apply to the land by use and reuse
In order to burn up 714 million acre-feet. That is the application
of theland. There is some of that that returns.

Mr. Murpock. You must not apply so much to the land, however
that there is not a return flow which will cause no greater depletion,
than 7,500,000 acre-feet at Lee Ferry.

Mr. Treron. That is right. The return flow happens anyway.
There must be a certain amount of return flow. I think, going further
the question probably is what would be the difference on the effect of
the flow at Lee Ferry by the application of one theory as opposed
to the application of the other theory. That is the same question
Congressman Engle asked. I will have to qualify the question
because T am not completely clear on the theory of the proponents
of the diversion minus return proposition.

If that carries with it also the charging of reservoir evaporation
as a part of beneficial consumptive use, then under the depletion theory
there, of course, would not be charged to the upper basin any water
that was salvaged in the process of the use of water, the salvaged water
being the water that never did reach Lee F' erry.

Now I will have to give the indefinite answer that I gave to Con-
gressman Engle: Engineers cannot estimate that and 3t will never
be known until we reach ultimate development. It would be a sig-
nificant quantity; 200,000 acre-feet, 400,000 acre-feet. We do not
know. On the other hand, if the proponents of the diversion minus
return theory maintain that the storage of water in a reservoir does not,
constitute a diversion, and that there shall not be charged against
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the beneficial consnmptive nse apportioned to that proponent, any
reservoir losses as a part of the beneficial consumptive use, then under
the depletion theory, as far as the upper basin is concerned, there
wonld be delivered to Lee Ferry several hundred thousand acre-feet
more water than there would be delivered under tlie diversion minus
return theory. Reservoir evaporation from the main stream reser-
voirs about which I testified the other day, which will be used for
enabling the upper basin to fulfill its obligation at Lee Ferry probably
will be in the order of four or five hundred thousand acre-feet per
year.

In addition to those reservoirs, there will be many that must be
constructed above the points of use to make water available and
for use,

The loss from those reservoirs will be substantial. If under the
theory of diversion minus returns, those losses are not charged against
the upper basin, those losses would exceed any estimate that has ever
been made of the salvage water in the upper basiu.

Let me point ont clearly, as I did the other day, that by the means
of measurement which has been adopted by the upper basin compact,
unless by unauimous action of the commission another means is
adopted, all of the reservoir losses will be accounted for in terms of
their effect on below Lee Ferry.

Mr. Murpock. I have one more very serious question, but before
propounding it, I am reminded now of the lectures which the great
philosopher Plato held out nnder the trees near Athens, and to that
lecture came his disciples, of course, but also a cynic by the name of
Diogenes, and Diogenes said to the great philosopher, “Plato, I can
understand table, but T cannot understand tableness; I can under-
stand chair, but I cannot understand chairness,” and Plato said,
“Diogenes, that is because you have eyes with which you can see a
table or a chair, but you lack a mind with which to contemplate table-
ness and chairness.,”

Sometimes I feel that I am in the class with Diogenes in some of
these basic concepts and puzzling matters, but it does seem to me,
contrasting these two theories of measurements, these systems of
accounting, that the depletion method is the sensible method.” This is a
serious question I wanted to ask you, if you will pardon my levity.

If we use the other method and penalize every State that uses sal-
vage water by totaling the sum total of their applications, is that not
contrary to public policy where we must use every drop of water in
the West?

Mr. Treron. Congressman, I did not know we were going to get into
the merits of the two methods. If it is the desire of the committee
to go to the merits

Mr. Murpock. T would be glad to have them.

Mr. EnceEe. I will say, if the gentleman will permit, I had no in-
tention of raising the issue of the merits. The question I am raising
is what effect does the upper Colorado compact adopting oune method
have upon the basic compact?

Mr. Tieron. May I complete? That is what I understond exactly.
Should the committee consider that it is necessary to have hetfore it
a discussion of the merits. I would be only too happy to discuss the
merits insofar as T am capable of doing s0.  That would be up to the
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committee, but as I understood Congressman Engle’s position, he was
not desirous of going jnuto the merits,

Mr. Excrr. Not in view of the answers which have been given,
The only thing T am interested in now is nailing the thing down so
that it is pertfectly plain, so that as Mr, Barrett said, at some future
time, if the issne arises, we have the statns quo.

Mr, Treron, T can 2o this far, Congressman Murdock:
theory we can assume that all of the water of the Color
will be utilized for the good of mankind so we w

Under either
ado River Basin

! ill not be violating
any of our ideas that there should not be a wastefn] use of the watey

or the water shall not be Unnhecessarily wasted into the ocean.

Under either theory, ultimately there will be full use of the water
of the Colorado River Basin,

Mr. Murbock. That river is our “water bank.” Tt ig highly im-
portant that we know what system of accounting shonld he used. and
that is why I think the disenssion here is quite pertinent, even if we
are thinking only of the upper basin, hecause I want, to know what
system of accounting is being used so that each State, when it takes

ater from this water bank, will be properly chavged and not over-

charged.

Mr. Brerrensterx, May T add one thing in response to what Con-
gressman Engle said a fow minutes ago?

Mr. Mvrpock., Yes, sir.

Mr. Brerrensrein, We tried to make it as clear as we could in the
statement which is signed by the representatives of the upper basin
States and by the Federal representative, that this upper hasin con.
pact binds the signatory States. not the nonsignatory States nor the
United States, and I suggested yesterday and I again snggest today
that the pertinent parts of that statement, might well be included in
the committee report to show the infent. We have tried to make 1t
as clear as our presentation here could, that the intent is in conformity
with the expressions contained in the answers to those cuestions,

My, Excrr. Let me say to vou that I am not mpressed at all with
the answers to the questions. I can visualize these answers being
written into the report and meaning nothing whatever, because it
1s entirely possible to approach this matter from a legal standpoint
and to say that the upper basin compact, does not modify, amend, or
change the terms of the basic Colorado River compact. From the
standpoint of some people that is perfectly correct, because they
interpreted the words “beneficial consumptive use” in the basie
Colorado compact. by the same definition which is now embodied
m the upper basin Colorado compact,

Therefore, no language in the upper basin Colorado compact
would amend, modify, or alter, according to their view, the provisions
of the basic Colorado compact.

What I am concerned with is the fact that the upper Colorado
compact interprets language which is used but not defined in the basic
Colorado compact, and T am concerned lest, congressional consent to
this compact will operate in some way as giving congressional blessing,
acceptance, or concurrence in an interpretation, express or implied,
i the upper basin Colorado compact, of those terms in the basic
Colorado compact.

Let me ask this question, then: Would you be willing for the record
to state that Congress does not, by its consent to this compact, concur
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in or accept any interpretations, express or implied, }nlthe uppertk;asm
Colorado compact of the language of the basic Color ado compac 1 v

Mr. BrerrenstEIN. Certainly, so far as Colorado is conct(airnec,d re
would have no objection to such a statement in the recor ,ban i
the committee desires to make it, we would have no objection, becau

is our position. o )

rh%;l?.gExmga. But you object to writing 1t in the bill? o for it and

Mr. BrerrensTEIN. I do, and T have expressed my reason for it ar

ink it is a very sound reason,

! thflll'].lfl*};:*.qL?«:.‘B(?’callse you think if T hand you a gtatemen% to i[ihr?
effect I do not intend to kick your dog, that in the ‘absellllce ) su}cl ~
statement I dlo so intend or that that statement implies I have such a
1 y am disclaiming it. .
mthe{];l. %E}Eli‘ENSTETN. Weﬁ, as I say, nnder those clrcumsta}m(?sﬂxtz
get back to who kicked the dog first, and if it had notf b?EI_ll_ffOI‘ the
51‘0visi(m in the Bonlder Canyon Project Act, I would eel ( i t?l(?e 02‘7
abont 1t, but it is thlore. 1 (lotnot \:ant us to get an advantag

isacdvantage, and I do not want you to. )
(]ISS'I(;]‘f;]llll_t::;‘: the upper basin is cgncerned,_ Congressnfmn,r_wtq ]:Yercle(ll\éi
that there weve two, at least two sources of controversy ei\ls‘ ,‘mb 111 lflie
the old compact: One, the method of m‘easnrmg‘, anc ! s:co‘n( ;I‘llqt
matter of charging reservoiv losses, reservoir ervapm.at](_)n) o:ﬁes. . tf1e
is not covered in. the old compact at all. We 11}05t Sll].L()l](,' y,qlo thﬂt
upper basin, desired to settle those matters as betw ee1‘1 10111‘ se \rve(.?lﬁ(1 112)t
differences of opinion which now exist in the ]O“:el )alsm v it not
exist in the upper basin, but Congressman, while we tlo'o k f*lmti ( f those
two matters in our own little family, we did not bln(1 .1‘11) 1)o(vy vho is
not. in our family to the solution which we accepted, anc we
inte 1 hem, )
mtl(f:'(.l E:)\E*]II,;E“I think, Mr. Breiteustein, we alj% m tﬂgl"e_eml(i"gg t?llel
objective, and that is to write a bill here which will no tpsli (:}]1ilritory he
position of either the United States or any Stflttlas 1o e i‘t
this compact. The question is whether or notywe )a\tt_a ( (?? e ave

Mr. Murnock. Governor Miles, have you some ques lonst.t ‘o have
kept these witnessosbqnite a little while, but we have not gotten «

members. _
to;?llil?\ﬂfmgge Mr. Chairman. I thought for a lnomenlt t11‘1tey \1\'(31‘%7 {lzl(zi;
ting this disenssion down on a basis which I cou}d nni{?ll‘;i;?;(;), yhen
they began to tallt about measuring a haystack (t)}I; 121 g o dog, 2
could understand it., Then they brought out ano vleil ho ght t (two
thought cleared the matter in my nrl};ni(blh élsrugz) 1:;71 Eeo flefv 3?t { the two
theories of engineering, in arriving at : ‘
iilif}e(;'lelgsat LeehFcrry,bthey were arguing about whe%fr O}letlthﬁo'i};
delivered more water or less water than the other. 1 en [ t10 éut
I understood when it Was'alzlswered, that that was the point,
1 ly that is not the point. ) .
ev}I(leirsltrlr)ettt]i]fllE‘ Il;wk on a%asis which T am ﬂfl’ﬂ‘ld' I do not 1111(1‘01'5('2111(1.
b q i - Congressman Miller off the record. I
e s 8 qlleStIIOD aSkedtb}t CO]l%aeiiSIEI?ll the end be neces=ary to
selieve, as to whether or not it wonld no s :
}J‘:‘ILI:‘tie(csase to the Supreme Court for a «10('}1011.:1: T(;l[-hro«-(}:o\;]l\i:g?
of water, and 1 tlflink that the witness started to ar=wer that ques .
v 1 for some reason, ' .
bu;]?[.ﬁzl‘?t(?f]f)lﬁl(e record or on the verord at some t‘m{e 1I l\\:()ll(l‘('l Brl;-iqt:(j
hear his opinion regarding the martter, and I also believe Congress
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man Barrett said he did not think it would be necessavy to take it
to the courts.

Mr. Brerrensrein. You never have to have a lawsuit, Congress-
man, unless you cannot agree on something. We in Colorado have
had more interstate lawsuits in the United States Supreme Court over
water than any State in the Union. We have also had more inter-
state compacts apportioning the waters of the interstate streams than
any State in the Union, and it is our considered judgment that of
those two constitutional methods of settlement, the one greatly to be
preferred is that of interstate compact.

I do not want to get into any discussion of the legal points which
are involved in any interstate litigation of the United States Snupreme
Court, but we liave a compuct Leve which represents thwe best efforts
of these States to solve these matters. We hope that it is clear, we
hope that it settles controversial matters as between them, so I say
as betvreen these npper basin States, the possibilities of Supreme Conrt
litigation are minimized insofar as is humanly possible to do at this
time.

Now, so far as possible differences between the upper basin and the
lower basin are concerned, that is a matter for the future. Some 10,
20, 50 years from now we will probably have different methods of meas-
uring and determining beneficial consumptive use than had been sug-
gested here. I do not know, but when you get to a state of ultimate
development on this river, the Colorado River Basin States, all seven
of them, shonld make—and I assume they will because it is their duty,
in my opinion, to do so—should make an honest and sincere effort to
amicably settle those differences, and only if that effort fails, will it be
necessary to have Supreme Court litigation.

There is no need for it now, Congressman; right now there are
some seven, eight, or nine million acre-feet of water going down to the
Gulf of Mexico unused. There is plenty of water for everybody.
Until you get down to the place where the water is being in very large
measure all used up, you do not have the basis of a dispute between
the two basins.

Mr. Micrer. Of course, I understand there are some interests in
California who feel they are not getting sufficient water for their needs
now.

Mr. BrerrENsTEIN. Let me say one thing there, Mr. Congressman.
I have attended quite a few controversial hearings on these matters.
I have never heard it denied that California is entitled to 4,400,000
acre-feet of Colorado River water as a firm right. The California
uses up to the present time are, according to my information, around
3,200,000 acre-feet.

In other words, she has 1,200,000 acre-feet yet to go before she is
up to the amount that everyone concedes she is entitled to; and, in con-
clusion, Congressman, let me say this: I most sincerely ask that you
and the committee and the Congress do not, by withholding consent,
condemn these States to litigation.

Mr. Miceer. I am thoroughly agreed and want to go along with
yowr statements here, but I am looking at the possibility of the lower
States not being satisfied. The gentleman from California, who has
been asking you questions this morning, indicates he is not clear the
compact would protect the water at Lees Ferry and some of those

s o
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provisions of the bill would be subject to interpretations that might
get into a lawsuit. )

1 was interested in the litigation between Colorado, Wyoming, and
Nebraska. I think it was nnfortunate and dragged out too long. I
thonght it settled things. You said in the next 10 years we
will have another matter, which I presume can always be started by
interests in either State. T do not {{now what there would be at this
time, whether that was a threat or whether that was a suggestion.

My. Brerrexsrein. It was a propliecy and not a threat at all.

My, Mirrer. Is it in the making? I wondered. ) )

Mr. Brerrexsrein. Along that line, we have had a little litigation
in Colorado, on the Laramie River. We were in litigation from 1911
to 1940. 'There were three different proceedings in the United States
Supreme Court. The Court first entered a decree in 1922 and within
6 months it changed it, and then there were three later decisions
on that decree.

Myr. Mrer. Would you say at the present time there was some dif-
ference of opinion between Colorado, Wyoming, and Nebraska rela-
tive to division of waters, that there might be litigation in the next
10 years?

My BrertexsteIN. 1 do not care to express an opinion on that, but
I call attention to the fact that the United States Supreme Court in
its decree aflirmatively recognized that there might be changes of
situation which would require the parties to go back.

In that connection, Congressman, that case was reported on by the
naster upon the basis that Pathfinder Reservoir would never again fill.
The Supreme Court in large part aflivmed his report. Within the
month that that decision came down, the storage of water in the Path-
finder area was more than enough to fill the Pathfinder Reservoir.
The Court could not foresee natural conditions.

Mr. Mitter. As a member of this committee, let me say I will be
happy if we can get this upper State compact through and no liti-
gation occurs. I think it is a great step forward and should be done.
I think it must be done before too long in the lower States, Arizona,
New Mexico, and California. I think it must be done if we are going
to make progress in the use of our beneficial use of water.

I have simply asked the question. Are we not getting the basis or
groundwork laid here for some difficulties in the future? I hope not.
I'hope it can be settled as we are trying to do here.

Mr. Murpock. Mr. Regan, do you have any questions?

Mr. Recan. No question.

My, Murpock. Mr. Barrett, do you have questions?

Mr. Barrerr. I am very hopeful that the gentleman from California
is satisfied with the abundant testimony here, that certainly the people
from the upper basin States are united in the objective with them
and they do not want to disturb any rights the lower basin States may
have under the original compact.

I would like to get this clear in my mind. Assuming that these
different theories would bring about a different result. On the one
hand, there is the theory that you take the diversion less the returi
flow, which, as I understand, does not necessarily take into account the
evaporation in the dams; and the other. the depletion theory. and at
the future date when the maximum development has taken place in the
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upper basin States, all of the States of the basin by a new compact or
agreement between themselves, or the Court. by a decision says that
the upper basin States had a perfect right to enter into any agreement
they so desired, which was binding on themselves alone, not on the
low:er basin States nor on the United States.

Consequently, you got to use this other theory insofar as the lower
basin States are concerned. VWould it not then be just a matter of the
obligation of the upper basin States at Lee Ferry?

Mr. BremexnsteiN. No; it would be a little broader than that, Con-
gressman.  There are two things: There are two limitations upon the
upper division States. First, it is limited to the beneficial consumptive
use of 7,500,000 acre-feet annnally, and second, there is the obligation
upon the upper division States to deliver 75,000,000 acre-feet every
10-year period. Those two matters define and limit the rights in the
upper basin.

Mr. Barrerr. But the result of all that is that the upper basin
States are required to deliver a certain amount of water at Lee Ferry,
and if the gentleman from California is correct in his contention,
then the Conrt might say yon deliver more water down there at Lee
Ferry rather than consunie it up above. Is that not right?

_Mr. Brurtensteix. No, Congressman. Omitting from the discus-
sion here any reference to the Mexican water treaty, a difference in
measurement would go only to the extent of the firm right of the upper
basin States. That is the right to ,500,000 acre-feet. It would not
Increase their delivery obligation, but might limit their firm right
to the use of water.

Mr. Barrerr. It seems to me that it conld be stated the other way.
Before the lower basin States could object, they would have to show
that. they had been injured in some way by the methods above under
the origmal compact.

Mr. BrerrensteiN. You understand, Congressman, that under arti-
cles IIT (a) and ITT (b) of the 1922 compact, certain amounts of
water are apportioned to each basin. Then there is another provision
of the compact that surplus water—that is, water over and above that—
may be the snbject of future allocation in 1963 when and if either
basin 1s using total amount apportioned to it.

Mr. Barrerr. I understand that. That is why it seemed to me if
under any interpretation as to the surplus water there in 1963, if the
lower basin States got any and all waters they were entitled to under
3 (a) and also their fair division of the surplus waters, that certainly
they have not harmed anyone in any way.

Mr. BrerrensTEIN. That is possible, Congressman, but I think the
division of the surplus will have to wait until 1963.

Mr. Barrerr. That is quite true, but we certainly are not going
to have this basin developed by 1963, and if the method whereby the
diversion less return flows is binding, we will say, for the purpose of
arriving at the waters that should be delivered at Lee Ferry, the
excess waters at Lee Ferry, then it seems to me that the only require-
ment wonld be for the upper basin States to deliver more water there.

Mr. BrerrenstrIN. As T tried to point out, Congressman, it really
goes to the question of the surplus.” Our Lee Ferry delivery obliga-
tion is fixed. Our right to nse is fixed. The adoption of one method
of measurement or the other might mean the diffevence whether we are
below or above the quantity apportioned to us.
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Mr. Barrerr. If the court would say you are above, then they are
getting more water than they would get under the other method, is
that not right?

M. BreitensTtEIN, If we exceed 7,500,000 acre-feet of use as meas-
nred by method fixed by the Supreme Court, we do not thereby get a
firm right to the nse of that water.

Mvr. Bagrerr. That is what T had in mind. That is all. Thank you.

Mr. Murcock. Mr. Bentsen, had you questions?

My, BenTsEN. No questions.

Myr. Murbock. Mr. Poulson?

Mr. Pourson. Is this the last speaker? I thiuk our able Repre-
sentative, Mr. Engle, brought out the main thing we are concerned
with, and that is the fact we do not want this to be taken in any way
as an interpretation of the over-all compact. Our main concern 1is
definitely to see that by the Congress ratifying such a compact, that
the Congress has not implied they are accepting that interpretation
placed on the various means of division, that interpretation as being
the correct interpretation. )

You have stated that in your opinion this interpretation, the fact
that Congress is ratifying the compact, is not evidence of the fact that
Congress is ratifying that type of division or interpretation as it would
apply to the over-all contract or to the lower-basin contract.

Mr. Brerrenstein. In the first place, Congressman, Congress does
not ratify the compact. We are not asking Congress to ratify the
compact.  We are asking Congress to give its consent to this compact,
and that is all, and Congress, by giving its consent, removes a constitu-
tional limitation imposed upon these States, and the compact which
thereby becomes effective is binding upon those States and only upon
those States. ]

Mr. PovrsoN. Would you be willing that such an interpretation be
placed in a report?

Mr. BrrrreNstrIN. T have indicated that and T have snggested that
answers to these questions and the statement contained therein be made
a part of the report.

Mr. Pourson. That is all. :

Mr. Murpock. Mr. Baring, have you questions?

Mzr. BariNg. Not at this time.

Mr. Murpock. Mr. Sanborn, do yon have any questions?

Mr. SanBorN. I believe not at this time.

Mr. Murpock. Judge Bosone? )

Mrs. Bosoxe. I tried to hang on to every word I heard in the discus-
sion of this bill and from what T can gather, T would certainly hate to °
see any more spelled out than is spelled out, or any further limitations
put on it. What elasticity there probably is in the bill at this time,
or in the act before the Congress at this time, I think it will lend itself
to a healthy situation later on. .

I think that is one of the troubles with one of the important bills
that -was passed by the Eightieth Congress. Evervthing was spelled
out in it, and as a result, the people who were affected. trampled on
each other’s toes. There was no room for people to get together on
something that might come up in the future. T could be wrong, of
course, because this is new to me, but it seems to me the very fact therve
still are some points upon which we can differ but later vet rogether
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on, wonld lend itself to making pretty good law. After all, we cannot
write a perfect law because we are not, perfect people.

Mr. Murnoox. Thank you. Mr. Marshall?

Mv. Marsitann. T would like to compliment the witnesses on the
manner in which they have answered the questions. T think they have
not ouly made it interesting but have made every attempt to make
the problem clear.

There was just one question that came to my mind that I was won-
dering about, in these methods which you talked about for measuring
water. Are there other States besides California that measure water
m the method which Mr, Engle was discussing ?

Mr. Trrron. Congressman, becanse of the fact that there is a large
quantity of water going to the Gulf of Lower California unused, there
has not come up as a direct issue the method of measurements of water.
It merely applies to the future, what shall be the method in the future.

Now, in more direct answer to your question, T will repeat what Mr.
Breitenstein has said. The large uses by California are essentially
transbasin diversions. The water is taken out of the basin. The All-
American Canal, which uses two and a half million acre-feet or a little
more, most of that water is diverted completely out of the basin, and
the retnrn flow gets to Salton Sea.

In other words, the consumptive use under the diversion minus
return theory is essentially the diversion itself. The other large use
by California is by the Los Angeles aqueduct, which is taking about
175,000 acre-feet per year sinee San Diego came into the pictnre, and
it will have an ultinate capacity of 1,100,000 acre-feet.  The water
diverted by the aqueduct is taken out of the basin into the coastal area,
so there is no return to the river from that.

I may state further also that so far as California is concerned itself,
the adoption of either theory, and applied direct to California, not the
relation of California to other States, but directly at California, the
adoption of either theory would have little effect on the amount of
water that California would get. This 1s—assuming the difference
between California and other States are resolved—because the diver-
sion points are relatively near the international boundary.

Salvage of water by uses of California would be small. Actually,
by man-made activity, instead of salvage in that reach of river, there is
an increased use of 1t because of deterioration of channel,

Under either theory, taking the magnitude of the use, there would be
little difference. That is a rather long answer to your question. 'The
short answer is that at the present time it really has not been necessary
to measure the use of the water by any State under any theory, because
there is a large surplus of water going to the Gulf.

Mr. Encre. Will the gentleman yield to me?

Mr. Magrsitann, Yes.

Mr. Excre. I call the gentleman’s attention in regard to the ques-
tion as to whether or not the theory of outflow-inflow has been accepted
in other instances, to article I of the Mexican Treaty, which provides
as follows, in subdivision J :

Consumptive use means use of water by evaporation, plant transpiration or
other manner whereby the water is consumed and does not return to its source

of supply. In general, it is measured by the amount of water diverted less the
part thereof which returns to the stream.

.
!
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That is the theory of diversions less returns to the river which I
.ave been referring to, which was adopted in the Mexican treaty.

Mvr. Tipton testified as follows, and I am reading from the hearings
it pages 1224, 1225, and 1226:

Water is measured at the head of the irrigation area.fm' adl)linist'l'.‘lt.l.ve
surposes in Colorado. The water commissioner of the given w:)tgl' dl_stflct
~very single day during the irrigation season phones the proper official (’f. e(FLh
-anal system and tells him how niuch water he can take from the strezlm' 1}1 the
ader of priority of the water rights of his systeni, so we have good stream-
Laging stations to measure the inflow to the area. We know how much_ water
~oos out. It is sitply a matter of deducting one from the other to determine the

susamptive use. .

Mr. Magrsmarn, May I ask my colleagne a question in order to help
‘lear my ind, as these things are all so vague to me?

Mr. Murpock. Yes. o

Mr. MarsHaLL. Is the gentleman satisfied under the terms of the
Colorado River compact, as written at the present time, that 1r,‘15_ 1e;
‘urning a certain flow of water that must be delivered at Lee Ferry!

Mr. ExcLE. 1 am satisfied with the compact, provided that T am
assured by these hearings and by action taken in these hearings, that
ihe consent of Congress to this compact is not an acceptance or con-
currence in any interpretation of the basic compact mmade in the upyrer

‘olorado River compact,
' To put it another l\vay, I have no objection at all to these five States
making any division of the water they want to make, but when they
undertake in their compact to interpret langnage in the basic com;
pact, then I think it should be made perfectly clear that the ac?o'n. or
1his Congress in consenting to that compact dees not give the‘ b essing
of Congress, its approbation or its agreement to those interpr etatlon.ls.

In other words, if those interpretations do not hurt us, then wcla are
very, very happy indeed to go along. That is the proposition I lliwets
been trying to determine in my questions to Mr. Breitenstein. ' 1111 ‘
is why I asked if he would be willing to have put in the report the
disclaimer to which I referred or in the language of the bill in section I.

He agreed to one, as far as Colorado is concerned, as I un.der:stand,l
and disagreed to the other on the ground it carried an nnphcatlo'n or
might be coustrued as carrying an implication which would be ady erse
to their interests. I hope we can work out something on language for

ill.

th(la\ll;. Marsuarr. Mr. Breitenstein, as I followed the report back heve
-ome time ago, you said it would be rather impossible to us=e that
measure of water in Colorado because of requiring four or five thou-
sand stations.

Mr. BrerrensteIN. Yes. You see, the only way you can men-ure

vour total diversions is by adding up all the head gate diver-iou~.  In
western Colorado, Congressman Aspinall’s district, we have a creat
multitude of small ditches that irrigate small areas, and the coidy way
vou can get the diversions is to put an automatic mea-uri o dovive
which, may I say, is costly, upon each one of those ditehies o e
were trying to do that on the four or five thousand ditchi- 1 wonr, '
Coloragro, the people of Colorado would not stand for do Tl
impractical. They have a few big diversions down ir, Calisoe: L —or

is practical.

88453—49—ser. 5——8
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N Mfr.‘ MARS_HALL. As fg),r as I am concerned
] 1g from Minnesota, it is not a problem of g
e} SO ettl 1
MS- metimes of getting rid of water.
Ml. Ii\]}EITENSTEIN. Yes.
. Marsiann., The reaso
1 » reason I ask : st v 1
asking von to do something 1'91‘1ti(vel‘(jdil1t1111)6(3>8(1111)?5tl1'(%n, ol be
. , o relatively ssible 1f we were t <
you to use the method of meas iy ek
; > the n : neasuring water as pr
T o ase fhe e g water as proposed by my colleagne
Mr. Brritens
practical,

My, Excre. T o N v
s g R EEpenat 1l 1 vt sy o
:ltf(l‘\?;t‘}lglce of a different method, not be bil:dill; ‘;]11511115’ gesting 15 their
3 DR SR o, . . . .
1 et T st ot binding oy, Congreon,
selves, but we are not binding you. 't position. We are binding our-

ll&r. Marsmarn. I think that is all.
? r. Murpock. Mr. Aspinall?
Iér. iA\XISPINALL. I have no questions.
- e
-~ beentifili(l)l(/{; 1I nlo:,e %hat nlly colleague from Arizona, M
£ I us right along during the sessi ;
has h us rig long during the session. We have .2l
n 1an opportunity to express himself. I would be olad t 1not S0,
,Oﬁgl essman Patten. P ARdio dosonow,
r. Parren. T have no 1
) IN. uest, ; ]
committee for cons;nt to ﬁ(%ee:tif':lti’lllm)slttl (golﬂsk fhe chairnan and the
- . . ¢ h i .
et T oo g 1t at the conclusion of the hear-
Mr. Murnock. We would be ver

P A
:.2 1 Congressmen who are sponsors
it.

» you appreciate that be-
etting water, it is a prob-

reIN. It would not be impossible, it would be im-

r. Patten,

y happy to give that permission t
. - . . < ' 5 O
of this legislation and interested in

If there ar i
‘ are no further
W ST();’F he Tlllel questions, Judge Stone——
question™ 1 Jo. 1 1ese two witnesses canie back this mornine for
ot MI,;R :;) he 1317ext \\*1%3‘1;35595 will appear for other States =
. DOCK. Yes. e thank ’ or bei
ank you, gentlemen, for being so pa-

tient with i

us and attempting t ; i

| 3 O T 3 » g 1 3 . :
uite wall pung to answer our questions, and doing so

%\ér. IS%REITENSTEIN. Thank you.
r. StoNe. I may suggest, i y
nessoe, Mo 11 1y uggest, if you are pr
Moo Mr. 1f:111m¢1n, that the next State w
; , to be followed by Wyoming; then Arizon g i

¥ the States. somalred g; a and presentations
by i appe'li"lnce.olf fl(le %r‘ I{tahl. Then presentation to be followed

appear: hie Federal representative ¢ i i i
anl(\II}-egi\dIl advisers, possibly his legal :lldviSer ¢ and his engiueering
- Murnock. Thank, you, Judge Stone.

Is Judge Fred Wilson here, representing the State of New Mexico?

oceeding with other wit-
hich appears here is New

STATEMENT OF JUDGE FRED
WILSON, REPRESENTING TH
0F NEW MEXICO " STATE

Mr. Wirsow. Mr. Chai
My LSON. . Chalrman and gentlemen of t i
;]111::111111:111111 l{)is‘ili%gjlsteldt he would like to finish theileeliﬁl}illlll(lrztet?)’cl?;e
i . be very glad to cooperate with you and 1ake my st; ent
Just as brief as possible. The fact that Xny statelll:::alf& li:?i,llStﬂéelbnl‘eil;E

shoul¢ indicati
d not be taken as any indication that New Mexico or myself

s
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are not vitally interested and concerned with the measure now before

the Congress. . . _
I was one of the commissioners who neyotiated this compact, repre-

senting New Mexico, and we are here now simply asking the congres-
sional consent to the compact which we have made. .

T desire to introduce in the record a certified copy of the Senate
bill No. 30, which was the act of the New Mexico Legistature ratifying
the compact, and I will state that the ratification by the Legislature
of New Mexico was unanimous in both houses.

I should also like to offer for the record, if the chairman will per-
mit, my letter of transmittal of the compact to the Governor of New
Mexico and to the State legislature, accompanied by & resolution

adopted by the Interstate Stream Commission of New Mexico, au-
thorizing the signing of the compact by the commissioner and urging
its ratification and urging Congress to consent to the ratification ; also
accompanied by a memorandum which I submitted to the Governor
and to the New Mexico Legislature, which in general terms explains

my conception of the compact.
M. Murpock. The Chair regards both of these documents as perti-

nent and vitally important. Without objection, they will be admitted

to the record.
(The documents referved to are as follows:)

JANUARY 11, 1949,

To the Governor, and Mcembers of the Legislature of the State of New Merico:

There is herewith subuitted the npper Colorado River basin compact, which was
negotiated and signed at Santa Fe., N. Mex., on the 11th day of Getober 1948, by
comniissioners representing the States ot Arizona, Colorado, New Mexico, Utah,
and Wyoming, and the representative of the United States of America. This eom-
piact has bheen approved by the New Mexico Interstate Stremmn Commission by
resolution adopted Jannary 10, 1949, copy of which resolution is attached hereto.

I feel that this compact is fair and equitable, and ix in the best intevests of the
State of New Mexico am jts citizens, and is necessary to accomplish the develop-
lent of the water resources of the State. I have prepared o mwemorandum ex-
plaining in greater detail the various provisions of the compact, and will make
it available to the members of the legislature and other intevested parties,

The compact was executed in «ix counterparts, each of which congtitutes an
original. One oviginal has heen delivered to the governor of the State of New
Mexico. A copy of the compact, together with memoranduin explaining its vavious
provisions is attached hereto.

As comnissioner, I respectfully recommend mud urge that the compact be ratified
by the Legislature of the State of New Mexico.

Respecttnlly submitted.
Trep E. WILSON,

Conmissioner for New Mexico.

PTED Y THE INTERSTATE SrrEaM COMMISSION ON

RESOLUTION UNANIMOUSLY ADO
Jaxuary 10, 1949

Whereas the Interstate Stream Commission on August 18, 1948, after presenta-
tion and full discussion of a draft of the proposed upper Colorado £iver basin com-
pact, agreed to at Vernal, Utal, July 21, 1948, tentatively npproved that draft of
the compact, and authorized the compact commissioner for New Mexico to execute
the compact, subject to certain changeg in article -1V thereof relating to the use
of the waters of the San Jnan River aud its tributaries; and

Whereas at a meeting of the Intersiate Stream Contmission neld at Santa e,
N. Mex., at Bishop’s Lodge, on Qctaber 10, 1945, the complere draft of the compact
as teuntatively agreed to at Vernal, and as finaliy agreed to at Bishop's Laodge,
Santa Fe, N. Mex,, prior to October 10, 148, hy the cominissioners of the respec-
tive States, was submitted to the New Mexico Interstare Streain Comtnission, and
after full discussion and consideration the comnission approved said compaet and
anthovized the commissioner for New Mexico to sign the same: and
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(”\]Mleleas bursuant to said authorization

( in the City of Santa Fe, N, Mex.. on br-t()l)
COVI‘(I)II:I(!O‘RWM' Basin compact on beh:l],f of the State of
exo 1ereas the commission hag oW reviewe(] an(i [d
2Xecuted At Saunta Fe, and finds that it is
New Mexico's rights in the use of the w I
th%'efore, De it

‘esolved, That the ' Mexi '] 3
upper Cotaramint the gizi"l\lce(i;ﬁ;:l({?tmsmto Stream Commission
11, 1948, and urges the Legig] N
compact. as coon asg ¢ ne
be it further

Q.Rfa‘ol?f{'fl‘, That upon ratifieation of the com
signatory States, the Congress of the United
an‘g .?p]])rm,'n] to the compact ; be it fuither
hie /](:(.;riz]fn(., ]T]mt.the commission commends the New AMex
p ‘gl and engineering advisers, for the work they 1 >
1(}? ()f]ﬂlc;i(’,()lll]}ﬂct: be it further e
vCsolved, That copies of thig resolution W
;9111_11\1ss11\.11 to the Governor and the membi\)&fg; \;
Nen l\Ift\.lCO, and to the Senators 4 :
New Mexico in the Congress of th :
Adopted anq approved by un

New Mexico; and

ature of the State f
of New A Texic 1 §
an be ¢ one in eonfor miy with orierly 19.."]“1 five
B E

and Congressmen repres i 3
o United gugres Presenting the State of

anfmous vote this 10th day of January 1949

»v(Signed) J. D, ATwoop,
Attest Chairman of the Commission.

Jonwx H. DrLiss, Secrctary
M : - .
MEMoORANDUM RE UrPER C'oLoRADO RIvER Basin CoMPacT
The upper Color i 7 ' "
orado River Da«j g -
Avinona Toer ¢ . ASID compact. entered it A} J¥i
O(‘tOl)F}I‘"I], 15218(10;3011\1?‘\:; 1\‘1(321;100, ptuh, and Veyoming, at S,zull)iu tl!‘]ge b{’(”?& (')f
ordor to s aﬁ 1111(](:1-2t5'111(1i113«:t”f'letT each of which should be Oonéi(lléréde}l}ﬁ'
< arst s I . . . s y N
per. introfucioc A, g ol the principles and objects of the compact

s aph states th ame .
of the signator € names of the al renr nbac
on thee eglﬁmtog States, and the representative of fhe Um?ﬂ}cn?l representatives
1 day of August 1946, the Interst > ed States of America.

Hon. soth d igust ate Stream Commissi : i
into nematiy tsiol\lfs l\flocr(,:lmce; 1to actt a4s commissioner for New T\,Ie;);l.élu‘i,;"?l;go:lied
npact with repres ‘ the States ong.

Colaregotiatio com epresentatives of the St 5 '
y » and Wyoming. My, McClure acted as mnnnsisam!glsle(;f L;Lhtl'?oila’
s c S 1 until hisg

death, which occurred o1
, the 5th day of Nov :
o W oce . 1 ay of November 1946, X g
T al;ll_xloﬁlftel:](xl\ﬁmbe} 15,\4.1_6, the Interstate Stream (‘011111)1iqs?he‘ oo .the
3 red IT. Wiison to represent the State /of Ne;\' I(\)lll;x})():) 1£esolut10n,

*X1€0 to succeed
ade by the Interstate

ggf:}lll:llls (1‘1‘5)1111\111(;1?&111(1)3 I()lece:lsed. These appointinents were m
et IS ursuant to an act or y
Mexion Gom 1rsu t act of the Legislatur .
o e, ¢ cltpi(())v:elgggteil;ltgaigmll;l‘,lé93:),_which authorizeq t]?eocfoflllll(;ligé?(flel (c)feﬁt?g
tr(}ve:]sies, and teEotlat: plh'pos(ess with other States, to settle interstate ;on-
it the introductory paragra )l; it is
g(;glt'gsenftaAtives of the StatZs, ll)al}t‘:iclfsl):glttate(l g o e ekl
S oL America, were all subjeet t isi
act . e ez ¢ ¢ Je(i to the provisiong of ¥ iver
IS aet. Felnls\T 111\ IISe 1efe1e‘nce. to t_he Colorado River compacs:hgfcl(gzozmdf Rl“yel 2 at
, N. X., whgch is stl!l in full force and effect, and it wa’sz;nst(:enSllgl(]iei(:]hat
y de at

ompact should conform in all respectg to the

( ations of the officis
ed in by a representative of the Uni(i:le‘ldl

provisions of the compact of 1922,

Article T sets forth the maj
cl orth 11aJOT purposes of t i
up entirely of definitions of terms appearing inhfhioélélflil;;’c? e article It is made

ARTICLE It
This is the article maki
ing the a
On a percentage hasis. It i: the i
I asis. most
ggfesrtlll?ir;] :poln ;\lrlhlch it was most diﬂ‘i‘éiltlf::l g)a:-fez?cfhthe e
e Wwhether the apportionment j i
omin \ment is an equitable i
ofgthe (l);lllgn :;tu(;'gl 01;1;133 bIe{z_consulered, as weﬂ as the (;S:'tol:‘]; lgldd(i)t:éif o
i i d Iver compact. In order t icle 110
cessary to understand that which was apportior(x)e(lll r;((i)e;slzs;ngf iitlcé?: {H’
e States.

pportionment among the five Stateg invotveq

act, and presented a
an agreement. In order to

the commissioner for N fexi
: S New Mexico
er 11, 1948, execute the upper

W onsidered the compact so
f:m' and equitable, and fully protects
ater of the Colorado River system: Now

wy e M t

> approv
signed at Santa Fee, N, Mex..lélin(‘)gi?ol‘;gﬁ

] atify the
ative procedure ;

pact by the legislatures
) slg s of th
States be urged to give its cousen(:

ico commissioner and
ave done in the negotia-

arded by the secretary
by S ary of the
he Legislature of the State of
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The language indicates that it was the use of water “available for use by the

States of the upper basin under the Colorado River compact.” In order to reduce
the percentages apportioned to each State in article IIT to quantities of usable
water it is necessary to consider article III of the original Colorado River com-
pact dated Novewher 24, 1922, signed at Santa Fe. Article III (a) reads as
follows : °

“There is hereby apportioned from the Colorado River system in perpetuity to
the upper basin * * * the exclusive beneficial cousuinptive use of 7,500,000
acre-feet of water per annum, which shall include all water necessary for the
supply of any rights which may now exist.”

In this counection, it is also important to keep in mind the provisions of arti-
cle ITI (d), which reads as follows:

“The States of tlie upper basin will not cause the flow of the river at Lee Ferry
to be depleted below au aggregate of 73,000,000 acre-feet for any period of 10
consecutive years reckoned in continuing progressive series, beginning with the
1st day of Qctober next sncceeding the ratification of the compact.”

Thus, there was an apportionment made by article III of the upper Colorado
River Basin comnpact of the use of a quantity of water ‘“‘available for use by the
States of the upper basin nnder the Colorado River compact.” The actual quan-
tity of water, the beneficial uxe of which was apportioned by the original Colorado
River compact, is variable and is difficult to determine accurately in terms of
acre-feet. It may be more or less than the specified 7,500,000 acre-feet. Accord-
ingly, an apportionment was made upon the following basis :

Arizona, which is not a State of the upper basin but does have a comparatively
small drainage area therein, was granted the right to use a maximum of 50,000
acre-feet annually. The use of water apportiouned to, and available for use in
the upper basin remaining after deduction of the use by Arizona of not to exceed
50,000 acre-feet annually was apportioned on the following basis :

Percent Percent
Colorado__.__________ ___.__ __ 51.75 Utabh o ____________ __ ____ —_. 23.00
New Mexico__ . ____________ 11.25 Wyoming_ . _________________ 14. 00

The method of measuring consumptive use adopted by the Upper Colorado
River Basin Compact Conmiission is set out in article VI, and is described as
“the inflow-outflow metlhiod in terms of man-made depletions of the virgin flow
at Lee Ferry.” According to the engineers, this method of deterinining the quan-
tity of consumptive use of the water will enable the upper basin States to have
the benefit ot what might be called salvage water, and they estimate that the
quanity available under this method of measurement will probably be closer to
8,000,000 acre-feet than 7,500,000 acre-feet.

However, for the purpose of applying the precentages in article III, in order
to arrive at a quantity ot water the consuniptive use of which was apportioned
to each State, either the figure 7,500,000 or 8,000,000 may be used, After
deducting 50,000 acre-feef, the use ot which was apportioned to Arizona, the
percentage allocated to New Mexico would be approximately 800,000 acre-feet.
It would be more if the amount available for use in the upper basin should be
8,000,000 acre-feet. This means that under the apportionment New MeXico has
the right to consume that quantity of water annually, or in other words, to deplete
the virgin flow at Lee Ferry to that extent.

It should be stated here that the use of this quantity of water was not appor-
tioned to any particular project. It may be used any place in the State of New
Mexico, as New Mexico may determine. It is believed, however, that New
Mexico’s percentage is sufficient for a water supply to take care of all present
and future needs of both Indians and whites in the San Juan Basin in New
Mexico, and the possible exportation of not to exceed 300,000 acre-feet for nse out-
side of the Basin.

In an analysis of the compact made by the commissioner for Colorado, it is
said:

“Particular attention is divected to the apportionment made to tlie State of
New Mexico. It is well known that in northwestern New Mexico therve is a large
Indian population which in late years has attracted much popular attention.
The commissioners wisely determined the water allocation shiould be such as to
satisfy fully the needs of the Indians. Accordingly, New Mexico was allotted a
share of water sufficiently large to take care of every water use currently planned
for the Indians by the Office of Indian Affairs, and in addition to afford New
Mexico an equitable share of water available for use by the whites, Indian uses
of water are charged against the share of the State in which the use is macde.”
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It is true that New Mexico endeavor
¢ 1 rored to secure a larger proportion th
gﬁggegy l!:;:]e“g;)tnqlpgct. Howeérer, it must be realized thabt ealch I(J)(f the Sttaigstlfigt
¢ sts for a greater apportionment than th v ived.
When consideration is given to th d Toal vomaitions coetved.
\ 20N 8 e topography and physical 1iti isti
in the San Juan Basin, the fact that N fexico's entine spportenmon: Casting
! H asin, i 8 ew Mexico’s entire apporti
nmade available through the San Juan River i bntarios, and tor st be
nade ‘ IS an Jus er and its tributaries, and tl
radio’s equitable uses in the basin must be r i it w | oo Ao
| ses as s 2 recognized N
that the apportiomment to New Mexico is fair aud zqui(é\ybll; would seem apparent

ARTICLE IV

Le%hI,:N(‘]]'l\Fl(ﬂl? 1:31:1%5 %0 clt111 t:utlment of use, if necessary, in order to maintain
e Ferry flows, nder the terms of article ITI ( ’ v
! 1 ‘ d) of the Colorado River
compact, the States of the upper basi ¥ . ause the flom
) =  t asin agreed that they would
of thach the Statcs e Yy would not eause the flow
f > 0 be depleted below an ager " 75
feet, oo af Lee ) an aggregate of 75,000,000 acre-
for an; of 10 consecutive years re i inuing p
t ny 1 > A s reckoned in conti 0gressi
series beginning with the 1st day £ the Catiiention
e 15 ay of October next succeedi i i
! he v A Xt eding the ratifics
?prt‘,)l:‘ecc)(lun.l.)al(,t. _To plew'ent a violation of that provision, El-ticle I‘trﬁg;ttllol']
1129 o \’:"l(fjfl;lui(l)] Itilllver BﬂSllll) compact provided a method of reducing or curtailinE
se ater e upper basin to make up possible defici i T e
of the article shows that th issi d by the compact fo cdnannge
of f ¢ e comnission created by tl
it is anthorived vy eimt € ated by the compact to adininister
ine how such deficienci i
he e zed to deter suc ncies, if any, at Lee Ferry shall
ade g . owever, the co s8i is r ir : iR
aetimade, A conunission is required by paragraph (b) of
i 1 . 43 3 e ayr
tha{ ,Szt-lltfol?»(ll'u:it::z; lstilt(:sessfﬁl_,\ l0111 the part of any State in the upper basin
hat State, « se St , Which have exceeded their all 3 first be
1(:‘11(151)9(})2(1) l'e(h_lce their consumptive use of the water : allotment shall first be
portion o 1511 :é?)?;sfllllsl)%?\{iglenqg iﬁ any, shall be made np by each State in pro
101 S > nse being made by each State, ca : t ;
A o j O ‘ )
smlnptne nse being made by all the States in th(: up[;elf h'{ecinlgpned to the con-
. ] L. . n ‘ ol *
l"lillllllfl‘)l{]‘:s‘;lg, '1t might be stﬂteq that this situation, which would requir N
“ith fuilo use hy any State, will not likely ocenr. If it does occur qit “?'llcubl‘
N (011s31}n1)t1\'e nse is being made by all the States of the u’ er 11 3| y
Sl Is not likely to 11{111pe|1 for many years. It is to be 110ted ‘111];]0 ltl)a.snp,
wqtérn;}i]:l]% spch _1]9(-evss1r)' for curtailinent, no rednction ecan l;e (111'1(1 1o
in‘g i,m E,tl S In existence November 24, 1022, Thig has the effect n‘f ?1- -
LR r‘ﬁfv.c[l)llisgnt water rights or nges.  Also by snhparagraph (c) of1 ‘ﬁigl;_
'lffoc’r(uéei l;e?lilgnwnt]of nseI wllncll might be necessary iu the future “<11:1]1 lnco?
affeet uses made on Indian lands, if it is determined 't the Tn
( | '8 marde o ands s termined th i
have any preferentinl rights to the use of water of the San ]u'uzllthil\]'gl I”ndlans
N o 14 ..

ARTICLE Vv

cogﬁn(}(slsng?“lglsl Otj; the commission created by article VIIT of the compact, the
and as o thé éﬁl 3(»11ze(_1 to make findings as to quantity of reservoir lolsses
Article V sets u )atlle thereof clmrgez]ble under article V to each of the Stqteé,
ner in which réserl\?oilll-]efl:).d by which the commission will ascertain the man-
veservoir is (1) 'f01~ . 10~se.s. shall be chargeid, dependent upon whether the
individual State. DL 1e )e_nefllt' of all the States, or (2) for the benefit of any
reservoirs will l;e conejte- provisions look to the fnture when it is contemplated
use of its allotnlént. T;l;ftli(;tll:;l'og;]?.eqtgl ‘(?:)1;1 b}e ench State to make beneficial
issi s b . reser " losses wi i
commission some time in the future when andl a(;iste Sb&:)lllngs Sglt)ilrltn,:gf d by the
: ortant.

ARTICLE VI

B o . .
. glpsol:ggirdatt’(l)alglfllkwr)i of article VIII, the upper Colorado River Commission
River eye et used( e hndlng_s as to the qauntity of water of the upper Colorado
Stats frstem Xl each year in the upper Colorado River Basin and in eacl
Article VI.directs the commission i I , ]
A . i ssion in making this d ‘minati
;% vcvrllz:?d];(leréﬂg‘: ‘l(_)ntﬂ%w m(jthod In terms of m:El—mﬂde ?itee[:l:ltlilgllltswgf tt(;leui'?rtl']e
Ad0pt o ficter 1ty. y this article, 'the commission, by unanimous actidn y
et 0 diffe ien Igiet_hod of determination, Without entering into a 'cecl’u:l'1 a;i
consumpti;'e u:eSl;i 1ment t.o say here that under the theory of 1neasuren1ené0af
determined by comi)ﬁlt)itgg tllllle ?\'ete(;:i):miga\cvtl,licﬂlietlguantity e easumptive use (i)s
the flows at designated points, and so far as thee1113311211:nl])izll(sl?nuissesc0111::3:;‘19'11(3;(31[)110;1(:)e£l
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much the stream flow has been depleted at Lee Ferry. Another theory which
might be contended for by some would require that the consuinptive use be meas-

ured at the points of use.
be necessary to measure all the diversions from the river at the points of use and
subtract therefrom the return flows. The method adopted in the compact seems
the most practical and plausible, and can, we believe, be defended by the hest

engineering experience and technical knowledge.

This would require a procedure whereby it would

ARTICLE VII

The language of article VII is clear. It provides that the consumptive use of
water by the Indians, as wards of the United States, is chargeable to the State

in which the use is made.

ARTICLE VIII

Article VIII is important, as it creates the upper Colorado River Commission,
which will be the agency to administer the compact in the future. New Mexico
will have a member on this commission, as well as Colorado, Utah, and Wyoming. .
Arizona will not be represented on the commission, as its slight interest in the
upper basin, compared to its larger interest in the lower basin, did not seem to
justify equal representation on the commission which will administer the com-
pact. If the President of the United States designates a commissioner to rep-
resent the United States, such representative will also be a member of the com-
mission, and the presiding officer thereof. The powers of the commission and
other matters connected with its administration of the provision of the compact
are fully set forth in article VIII. Tt is not Delieved necessary to attempt to

explain them in detail in this memorandun.

ARTICLE IX

hinery necessary for the establishment of facil-

Article IX provides the mac
at the

itiex in one State for tlie henefit of another State, or States, in order th
allocations ot the use of water made by the compact to each State may be rea-
lized. New Mexico, heing one of the lower States in the upper hasin, is not
likely to have any reservoirs constructed within its bonndaries for the benefit of

one of the other States.

However, it is possible that a reservoir might be desirable in New Mexico for
thie henetit of all the States of the upper baxin, in order to make deliveries at
Lee Terry. It is very likely that New Mexico will need, and necessary that it
bave the power, to go into the State of Colorado and constrnet reservoirs and
juipound water in that State i order to obtain its alloted share of the water.

Thig article sets up the machinery by which that may be aceomplished,
ARTICLE X

This article is of special interest to New Mexico, It recognizes the La Plata
River conpact entered into between Colorade and New Mexico on November 27,
1622, and provides that it shall not be aifected by the apportionment made in
article IIT. In other words, the La Plata compact will remain in full force and
effect in accordance with the unanimons desire ot nsers of water on the La
Platn in both Colorado and New Mexico. All consumptive uses of La Ylata
River water made in Colorado will, of course, be chargeable to Colorado’s allot-

nient, aid uses made in New Mexico of La Plata River water will be chargeable
to New Mexico’s allotmeut.

ARTICLES X1, X1T, AND XIII

Articles XI, XTI, and XIII deal with tributaries in which Colorado, Wyoming
and Utah are concerned.
ARTICLE X1V

Article XTIV is of special interest to New Mexico, Ax hevetotore stated, New
Mexico can obtain its apportioned share of the i=e ot the water o1 the enrtire
Colorado River system only from tlie San Juan River aned its pributaries, The

Neww

San Juan aud most of its tributariex rise in Colonrado et low throuah

Mexico ou into Utah and the Colorado River ahove Lee Ferry,  The allonment
to New Mexico ot 11.23 percent of all the water available for consnmpive use
in the upper basin (exclwling the slizhr interest or Arizotz cannot he con-

sumed unless the State of Colorloe permits that gruanriny el water to tlow
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into New Mexico, or else permits New Mexico to go into Colorado and construct
reservoirs to impound water in that State for use in New Mexico, and that is
what article XIV is intended to accomplish. The language seems clear, as it
states :

“The State of Colorado agrees to deliver to the State of New Mexico from the
San Juan River and its tributaries which rise in the State of Colorado a quantity
of water whieh shall he sufficient, together with water originating in the San
Jran Basin in the State of New Mexico, to enable the State of New Mexico to
make full use of the water apportioned to the State of New Mexico by article
IHT of this compact.”

This broad agreement by Colorado was made subject to the following:

(a) (1) Rights existing in both States at the time of the signing of the com-
pact are recognized as prior and will not be interfered with hnt protected ;

(2) Priority is recognized to all uses of water contemplated by projects anthor-
ized at the time of the signing of this compact. The only project authorized at
the time of the signing of the compact, affecting in any way nses of San Juan
River water, is a small transmonntain diversion in Coloracdn, whicly contemplates
the use of not to exceed 21,000 acre-feet of water,

Thus, New Mexico recognizes the priority of thig project, should it ever pe
constructed, and also recognizes all present useg being made in Colorado and
New Mexico at the thne of the compact.

However, there is a Provision, subparagraph (¢} of article XIV, that in
times of water shortages on the San Juan and its tributaries in either State,
where the uses being made are dependent upon a common sourece of water supply,
and which do not affect present uses or projects authorized at the time of the
signing of the compact, each State shall reduce its consumptive use pro-
portionately.

It is to be noted that paragraph (b) provides that the State of Colorado
assents to diversions and storage of water in the State of Colorado for use in
the State of New Mexico, subject to compliance with avticle IX of the compact.
This makes it possible for New Mexico to construct reservoirs and facilities
in Colorado for the storage and transportation of water for use in New Mexico,
within the apportionment made to New Mexico by article 111 ot the compact.

ARTICLE XV ET SEQ.

Articles XV, XVI, XVII, XVIII, XIX, XX, and XXI are important, but
Seem to require no detailed explanation. It might be noted that by the terms
of article XVIII the State of New Mexico and the State of Utah reserve their
respective rights and interests under the Colovado River compact as States of
the lower basin. This has reference to the provisions of the Colorado River
compact of 1922, article II, subparagraph (g), wlereby the term “lower basin”
is defined as “those parts of the States of Arizona, California, Nevada, New
Mexico, and Utah within and from which waters naturally drain into the Colo-
rado River system below Lee Ferry, and also all parts of said States located
without the drainage area of the Colorado River system whichh are now, or
shall hereafter be beneficially served by waters diverted from the Colorado River
system below Lee Ferry.” This recognizes the interest of New Mexico in the
Gila and Little Colorado Rivers and their tributaries which rise in New Mexico,
These rights are not affected by the terms of the upper Colorado River Basin
compact. They are governed entirely by the terms of the original Colorado
River compact of 1922. The portion of the waters of these rivers which New
Mexico may be entitled to use consumptively has not been determined. Thig
will have to be done by compact with the other States of the lower division,
or in the case of the Gila River by the authorization by Congress of the con-
struction of the Central Arizona project, and congressional provisions binding
on Arizona, California, and Nevada, apportioning certain quantity of con-
sumptive use to New Mexico, or by agreement with Arizona alone after Arizona
and California settle their controversies over the waters of the lower (‘olorudo
and its tributaries.

John H. Bliss, State engineer, and John R. Erickson, engineer for the Interstate
Stream Commission, both of whom were memnbers of the Eugineer Advisory
Committee, and wlho advised the commissioner in all engineering phases of the
compact, are ready and willing as is the commissioner to appear bhefore the
legislature, or any committee thereof, and explain in more detail any of the
provisions of the compact,

Frep E. WiLson,
Commissioner for New A erxico,
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SENATE BiLL No. 30

Introduced by Committee of the Whole Senate, Approved February 2, 1949

er Basin compact entered into at Santa Fe,

AN ACT To ratify the upper Colorado Riv Fe.

s h,
N. Mex., October 11, 1948, by the State of Arizona, Colorado, New Mexico, Utah
W'yon?iri'g; and deelaring an emergency

i ved
Whereas the Legislature of the State-of New Me.mco, lést' _él;lma(c}g £§J€;§ion,
Febr 1'11-\: 14, 1935, entitled “An Act Creating .tl}e Inte1§tate l'ntment mnission,
Deﬁ”i;r;its ’Rightrq Duties, and Powers, Providing IE‘?r its AI‘)‘pm 1t chap(tpr Som.
)eensnati?)u and Mai{ing an Appropriation Therefor, ap%(;n ll\:tla%v ‘Mexico Sta % of
}he Sessi(;n Laws of 1935, and as sec%i(gls '71713?2%&;7—833‘&111 A
4 npilation, created e Tntersts £ 1 ; cn
;‘k'g]sloatﬁ:ﬁgi'i;géltoc Or:egotiate compacts with other States, to settle interstate co
roversi > other purposes ; and . s
nOV‘V%lsll'gi:l r;)(1111:‘(t)111e0t9th I(le of August 1946, the Interstate stlteamctcr?;nclglljls;?srl
th $i7(:(i and empowered the Honorable Thom{lS M. Mcglllllel 0 f:e n'é:entatives
an 0. 1_‘ - 1‘\Iew Mexico, and to enter into negotiations W ith tu‘e 111 "ur )6<e e
o th (\?::‘lt(’e oi‘ Arizdna, Colorado, Utah, and Wyoming, _f(n tlt ]euges ¥1n}l o
Ofaﬂg%?qéin;; .{ild entering into a compact or agreement I:especlglégr .1?1“(] 4
1{ 1O 'e;ies of the water of the upper basin of tl}e Colorado Riv ) Il‘lfed B Wilson
(e\;:herel'w on the 19th day of November 1.{()14(; tth? t?l?e“glt} c;lem Commission on
v v inted as commissioner by sai 11' ersts > Stres : on to
:"ez;)sre(lglli‘t ?lll)go.élt]:tlte of New Mexico, to succeed Thomas M. McClure, deceased;
L -’ i Mex.,
an%’llerenc on the 11th day of October 1948, at tpe mtyCoI; ?;13(&51 1{1‘:‘,‘,1\%’.!6?:?00’
tl comm}iesionel's representing the Statqs of Arizona, ‘-010 ‘(%tflt’es O o,
Ulte I, and LWvoming‘, and the 1'ep1'esentatlv_e§ of the Um‘tet( .f (the o Amperied
sig?leyd(n comimct comformable t04tllfﬁlo‘)l.OVISlO<;ILSig(i)£ 'ltlh% flc\vll()icl] et o o
i ‘e { ‘oved February 14, D, an or al of A t the
52?115(11nf111111(1e P?llt)gll'gd into by the commissioners aforesaid, is now on file with
Seeretary of is State; and ]
Sec{z?m} bqsof)ltht]lqieg]t%tﬁ day of January 1949, tl}e ‘Interstate Stleﬂllll"(i)gilrllltlgz‘zslf(()‘lll‘
'111})1'(1(\3'1*3( said comphot and authorized its submission to the State legisls
ratification thereof: there§0re, « New Meico. Section 11
e f “ted the Legislature of the State of Ne ’ t g .
'_l[;‘fl"li Czlligt.c\"(tl.:l?g of h;e\v Mexico does lereby ratify, approve, and adopt the

compact aforesaid, which is as follows:
UPPER COLORADO RIVER BASIN COMPACT

i ¢ v S £
The State of Arizona, the State of New .ngmo, the State of Utah, and the State
of W&vﬁning, acting through their cominissioners :
" (Charles A. Carson for the State of Arizona,
Clifford H. Stone for the State of Colm-adr_),
Fred B. Wilson for the State of New Mexnco,1
Edward H. Watson for tllefS‘Eélte 013 Utah and
is for the State o yoining, i ) the
fte1P .Igjég](?:ltigilllgil())ns participated in by Hs}l‘ry w. B‘asho;‘e, :}il():gmg;i(}e 2greed,
?’resident as the representative of (tjh(; Ulgte(}ﬁSte::_tecsm(])fDrl cl:le e életermine e
j rovisions of the Colorado v ; nct, e
S}lbﬂfgtqf}% t(])ll(:lig:lltions of each signatory state respectlpg ‘the fusl?(s)“z;ndt ( -
}ilger{es‘of the water of the Upper Basin o_f the Colora_do River, as fo S
( Te;zt of the compact is set forth in full in H. R. 2325.) . b the Gorernor
SEc. 2. Notice of approval of said p‘ompa%t lihggob% tgall‘iegl ndyWyoming. not
w Mexi the Governors of Arizona, olorado, tah, | oI 20
(t)(f) 151?: P%:;ldcgltt:oof the United States of America, as provided in Article NXXI
i - . Nl . ¢ t_
OfSSr?({d3Cqﬁllllza§:1tiﬁcation and approval of z;*)ald g?‘zlpiix;(at zll)gp?;ii ;tlz\l\tverilc}qll}efi(;—
EC. 5. 1 . . 1til it shall have been likew ¢ \ egs
ll):tll;;‘]eushgg glfeogltfti:etso 10yf ]Xrizona, Colorado, Utah, and Wyoming, and approved
gr he United States of America. . _
bystghce goli?l?sslgcttessary for th¢e preservatiori [of.the t{nﬂ{ﬂlﬂclehﬁgjxt\g;igﬁzc‘?é ?1?;;
 of i itants of the State of New lexico, tha ovisions of this
Safeu;1011:‘1 ttl;:c:)lllx?: l<)eli‘tfizi<l:]tive at the earliest possible time and thcuf‘nu .m1 ()If;lf:(l.t
Aeclgci’ ?s hereby declared to exist, and this Act shall be in full force and effec
%rom and after its passage and approval.
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Mr. Excre. May I request, but not for the record, but only for the
use of the committee, whether or not there is available g copy of the
report ?

Mr. Wruson. You mean a copy of my memorandum ?

Mr. Excre. The report of the negotiator to the Governor or to the
State legislature.

Mr. Wirson. T have only two or three coptes. Outside of that, T
do 1ot desire to go into any of these various questions that have been
discussed, unless you desire to ask some questions, but I do want
to volunteer just one thing. That is along the line that yon have
been discussing all morning. That is whether or not thé method
that we used measuring consumptive use of watev is binding on
some other State.

I just want to call your attention to one thing I have not heard
brought out yet, and divect your attention to article VI of the compact
itself, which we negotiated, and if you will permit me, I would like
to read that.

It is just five or six lines:

The Commission shall determine the quantity of the consumptive use of
water, which use is apportioned by Article IIT hereof for the Upper Basin
and for each state of the Upper Basin by the inflow-ontflow method in terms
of man-made depletions of the virgin flow at Lee Ferry, unless the Commission
by unanimons action shalt adopt a different method of determination,

In other words, this method is not even binding upon the States that
made it, and certainly conld not be binding on some other State,
The administrative body that will be set up to administer the compact
is told to use this method of measurement, but by unanimous con-
sent they can use some other method. _

I wanted to bring that out because I do not think it was emphasized
this morning. Outside of that, T have nothing further unless you
have some questions,

Mr. Murpock. Have you any questions, Governor Miles?

Mr. Mirs. No.

Myr. Murbock. Has anvone on the conmittee any questions to ask?

Mr. Excre. May T ask the judge a question ?

Mr. Murbock. Yes, sir.

Mr. Excen. Judge, wounld you have any objection to including in
the report of this committee a statement to the effect that the consent,
of Congress to this compact does not carry an agreement to or concur-
rence in any definition or interpretation, by implication or otherwise,
of the terms of the basic Colorado River compact in the upper basin
Colorado compact ?

Mr. WiLson. That is rather a long question, Mr, Congressman. 1
will say this, that all of the States have agreed on the language that
we would be willing to see go into the report of this committee. T do
not know where that report is, but in substance, I have no objection
to any report the committee makes, if the committee deems it neces.
sary to clarify the matter in any manner by language in your report.

Tagree with the questions that were asked. All of the States agreed
on those, and I agree with them. I think it has language to that
effect in the answers,

Mr. Excre. T have seen some language discussed which embodies
more or less the statements in the letter which was sent to me by Mr.,
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Bashore in answer to specific questions. I do not r'egarld tltlzg) 11311;-
guage as covering the situation at all, because as I pofm%ec bou‘ e Mr.
%reitenstein, it is perfectly possible on the concept of the ~als)1;sin o
rado compact, which is held by some people in the uppleé basin, fo
say in all sincerity that the upper basin gloes not algel & 1(1 Lter, or
modify the basic compact, and yet if the consent given by ongress Lo
that compact is to be regarded at some future time as an %%l cement
to or a concurrence in the interpretations of the language o ‘]m )‘mct
compact as set forth in the upper Colorado River Il3a§ntl] COUllli(ted’,
then such interpretations might. be prejudicial to eit hel tle

States Government or States not signatory to the compilq SN

I would want to see included in that language a plam an 11111

equivocal statement. to the.effteict th.nttsuch E;)g:)e;lst does not carry any

T - agreement. in those interpreta .
Cogfﬂ'l.l{;]llrc.::z)\fl. aIbwou]d answer that this way, Mr. Congressm‘zzltl, th{;{t
as far as I am concerned, I]hn.ve n('): otli]ectflrtzléttgf%lli zgﬁls]:ﬁt sw?ll?cl;
ssing any opinion it may have as to the efle .

II)rlel?)?]elby:)u)willl grant to this bill. PeysonaH:V, I_teeltlthtagn Zouhi‘l;g
overemphasizing the importance of any 1nterplIeftmiloﬂ minte(ry 1'9(t ve
been put on tﬁle]old Colorado %l'ver ctt)l(?(plil](::;.to bi1:‘( 1e qlil;l(;O(ly prlwe
i ray, if that is wrong, it is not going ind anybody. g

iflt(gll';;:etl Yt in a way that is the right interpretation, 11t; méght be'bmd-
ing on everybody when that question becomes impor Elll)l .  was

Mr. Excre. In such event, it would not be bmdmg' ec:lmse 1 Gi\\lz;ql
in the compact. It would be binding because that 1\\‘ as t 1(()311:)1}1%1; i(n
intent of the parties at the time they executed the basic comp:
1922. . That s viaht

' soN. That is right. )

11:% g]?(;;(]m In other W(?rds, it is your view that a pompa‘ct 1s a cl(')n(i
tract and is to be construed by the usnal rules of construction applie
tolﬁﬂ#%%’?&iox Yes, and it might have some weight if it ev?: %e‘gi
before a court as to the interpretation of other language t? w tn(tzi]o I11
refers, if that other language is ambiguous and needs 1nt/e]1 c{)1@ a n.
I do not think the fact we interpret the language of the l0 7.c01nsl()):r1n ¢
in one particular manner wonld be taken by a C(_)ul‘t‘t{ls mz (l)llll‘gidera-
weight, but even a court would not be bound to give it any
tloﬁﬁtﬁghm. We do not care how much weight the court glV(l%s tl}lg
views of the Upper Basin. We think their views in the 1‘natter1 s1 Slor::l
be given weight. Our concern is whether or not C,Oll’%l tess. ad E,:t t(hq{
welght by giving consent to this compact, and we want to insis ¢

‘ongress does not. .

Col\nﬁf el?lsr;}{?)ocn. Are there other questions to Judge Wilson?

If not, we thank you, Judge. )

Mr. Wirson. Thank you, Mr. Chairman. 1

Mr, Murpock. The House is convening today for a s]ln.rt .se.s-lmi._ 1
am sure I am bringing none of vou news when I say t'l;lls' i t1-11e’ tf'l
day of March. It is evidenced by several present. hrnt thiz ma 1(\1'(1?
so important that it onght to be disposed of. it scems to nu?; w 11‘1 tq?
greatest possible dispatch. We have yet to heav h-um‘ﬂw }a,lp(y‘((. ‘(n -
tives of three States and the represcntatives of the Federal (Govern
ment,
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What is the pleasure of tl i

} s ples e committee? The ¢ i i

ad]( %lﬁ'ned until 2 o’clock this afternoon. ¢ committee will stand
Vhereupon, at 12:05 p. m., tl i es X

269 p. . the s,a o dlay.) P , the committee recessed, to reconvene

ATFTTERNOON SESSION

%\%1; MmlDloo'K. The committee will come to order, please.

L world fhke now to present and have a statement from the com-
ssioners of the compacting States. We have already heard
course, from two. ' dy heard, of

“Ve - = < - 1 1ae]
XVvomR?;e“ v;:;t}; :115 1\{1_,. tI}lsht(ip, the commissioner for the State of
3 o egotiating the compact. Mr, Bi - V
e . Bishop, w
pleased to have you come forward. P, we wonld be

STATEMENT (')F L. C. BISHOP, STATE ENGINEER AND INTERSTATE
STREAMS COMMISSIONER FOR THE STATE OF WYOMING

My, Bisror. Mr, Chair
. Bisrror. . Chairman and gentlemen of the commit
Prﬂ)ared a short statement on behalf of the State of W 2)111:?1?:71 have
. A} 1;(11.1155 is L. C. Bishop, and I hold the position as State engineer
Wa(s tlil elstate.st.l'eamsfcomlmssmner for the State of \Vyomiﬁu I
s the commissioner for the State of Wyomi o : y
gogzt}tfld %1%1)0911' Colorado River compact. yoming on the xecently ne-
{ the 97,913 square miles of the area of the S 1
1€ e s of the are: he State of W
ab’(I)‘lllt 1‘(‘;50 percent is located in the Colorado Ri\:er B?asifn Wyoming,
o tllxee l;g:loclll‘)‘m;g portflotn of the Colorado River watershed is located
eadwaters of two major tributaries, the Gree 1 14
: ad : 1t , t n and L
eS\nC ngcs ({{1’1‘76(1)(8)6 %\g;lchbof our 11‘11-1gzited area is located at ele\'a(tionl;ti]ﬁ
XCess \ - above sea level where develo is sari
slow and where a compact is desi ot o o
e A C g desirable for protect i i C
the use of a reasonable D e st s i
e of a reason: amount of the water of this i i
1,,e1-1}at,101131 yeason mt of the water of this interstate and in-
Wv’;(l)lne1 ilgi;es"e‘lg,}x {El;iga,ted aven of the Colorado River watershed in
oy yom 1?1112 : 1,))1(;,(1) [41 ;:dag:reﬁ. bfhgr(; ai‘er more than 800.000 additional
ores of 1rrigable land in the basin in yoming, of which we will v
W z},lt‘(lal fé‘ om our allocation to irrigate abont onE-hnlf“ ich we will have
o Ole ’r(.)c1<(<)_1'ado River compact of 1922 signed by Frank C. Emerso
(up 1)8?1%:;?111()%(11' tfor Wyoming at Santa Fe, N. Mex., allocated to thl(la
pu { ates in perpetuity the beneficial s i
G oA A neficial consumptive use of
: e rater per annum with the proviso ths
i(}:apclg;et 11‘11111(13l lfllgwlgf the st1‘ez§1111at, Lee Ferry belml' 85,000 003 :(1311? flég:
ng 10-year periods. It di ivide this allocati
amIong pung 10-yes Stlates. t did not divide this allocation
o 1:111‘39&;(3] 10‘1(;1)1;1;11351011‘31? “";gre appointed by all the upper basin States
, . negotiating a compact for divisi f 7 500,
acre-feet of water allocated to tl s Ricee comct
¢ ater ¢ ‘ hem by the Colorado River ,
%‘}le upper basin States are Arizona, Colorado, New Nle}z{i“ elUcompa-ct.
upper ) s Mexico, Utah, and
The preliminary organizati i |
! g anizatlon nee W
July 22, 1946, at t){1e ugrgent 1‘e(:1:u]3151: e(f;n(xgo\\‘raih%dﬁt Ctheyf?l\l{;& NS
] ; , . L. C. Hunt, of ¥ i
gftﬁgﬁi rlrrlleeeettlil;gg No. 1 was held at Salt Lake City, Utah,, July glonllgi%
t an engineering committee consistin, , '
! S1¢ of
engineers from each State, and one from the United gStvate(:]I%I?;e;?logg
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Reclamation was appointed. This committee assisted materially in

the negotiations by compiling and correlating engineering informa-
tion, including water-supply studies on the main stream and of the
principal tributaries of the Colorado River. A legal committee was
apgointed latev.

Vine meetings were held in all betore the final compact was agreed
upon and signed at Santa Fe, N. Mex., on the 11th of October 1948:
Two at Cheyenue, Wyo.; two at Santa Fe, N. Mex.; two at Denver,
Colo.; one at Vernal, Utah; and a series of hearings were held re-
spectively at Rock Springs, Wyo.; Grand Junction, Colo.; Price,
Utah; and Farmington, N. Mex., where the public was invited and did

attend. These hearings were held for the purpose of informing the
tiations, and to hear what

people with reference to the compact nege
the water nsers of the basin had to say concerning the proposed com-
pact. The compact passed both houses of the Wyoming Legislature
promptly and without dissenting vote and was signed by Gov. A. G.
Crane, January 25, 1949.
Under the terms of this compact, Arizona will receive 50,000 acre-
feet of water, and of the remaining 7,450,000 acre-feet Colorado will
receive 51.75 percent; New Mexico 11.25 percent; Utah, 23 percent, and

Wyoming, 14 percent.
The virgin contribution of the flow of water at Lee Ferry, by States,

according to the latest information furnished by the englneerimg com-
mittee is: For Arizona, 0.87 percent; Colorado, 70.14 percent; New
Mexico, 1.58 percent; Utah, 16.38 percent; and Wyoming, 11.03

ercent.

P Wyoming has three projects that have been investigated by the
United States Bureau of Reclamation which we hope to see authorized
for construction in the immediate future. They are Seedskadec, Eden
and Lyman. Also, we hope to see Kendall and Savery Reservoirs
constructed at an early date as they are the key projects of the entire
development in Wyoming. We hope to see the entire development
program as proposed by the United States Bureau of Reclamation
carried to completion in an orderly manner.

As we see it. the upper Colorado River compact has removed all
obstacles that have held up this program for so many years, and we
believe that in all fairness, the reasonable needs of our State should
receive immediate and favorable consideration by the Congress at this
time.

With five States and the United States involved in the negotiations,
it was indeed a complex problem, which has been solved in a most
democratic manner to the satisfaction of all the States concerned.

In my judgment, the compact will accomplish what it purports to
do, and I consider ihat its terms are fair and that the division of the
water between the upper basin States is equitable to the end that the
waters of the upper Colorado River Basin will be applied to the most

beneficial and economical use.
That is all T have, gentlemen.
Mv. Murpock. We appreciate that st
to say to you of all the delecations in the House. the delegation from
Wyoming shows the greatest unanimity. Tt i< al=o very etfective.
Mr. Bisaoe. Thank you.
Mr. Moroock. I think due
Congressman Barrett for the fivst ques

atement. My, Bisliop, T want

to that attitmde we vught to reconize
tions, if there be any.
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Mr. Lemxs. Before you do that I would like to malke an observa-
tion. I wonder if the reason why they stick together is becanse they

all sing, “Why, oh, why, did T leave Wyoming 2
Mr. Bismop, Mr. Chairman, T would like to add to my prepared
statement a further statement to the effect that I have hera a copy of
the enrolled act, certified to by the secretary of state. I do not know
whether you would like to puf that in the record or not. It is a matter
for you to decide. T have it here for any use vou care to make of jt.
Mr. Murneck. Thank you, sir. Tt will be admitted in the record,
(The material referred to is as follows :)

THE S71ATE oF Wyoring
OFFICE OF THE SE(RETARY OF STATE

UNITED STATES 0F AMERICA.
State of Wyonming. ss:

I, A. G. Crane, Seeretary of the State of Wyoming. do hereby certify that the
annexed is a full, true, and eorrect copy of Enrolled Aet No. 6, Senate, being
Orviginal Senate File No. 3, as passed by the Thirtieth Legislature of the State
of Wyoming, and approved by the Governor on 25th day of January, A. D., 1949,
at 3:35 o’clock . M.

In testimony whereof, T have hereuntoe sof my hand and affixed the Great Seal
of the State of Wyoming,

Done at Cheyenne, the Capital, this 14th day of Mareh, A, D., 1949.

[SEAL] A. G. CRANE,

Sceretary of State,
T. (. THoOMPSOX,
Do puty.

EnrorrLED AcT Na. 6, SENaTE
THIRTIETH STATE LFGISLATURE OF THE STATE OF WYOMING
Chapter 6

AN ACT To provide for the ratifieation and approval of the Upper Colorado River
Basin Compact

Whereas the Twenty-sixth Wyoming Legislature Passed an act entitled “An
act relating to the appointment ot Interstate Streams Commissioner and assistant
Commisgioners to negotinte agrecnients relative to interstate streans and pro-
viding for the Governor of Wyroming to notify the Governors of other States ag
to the appointment of said Commissioner, detailing the authority of said Com-
missioner,” which said act was approved on the 24th day of February 1941, by
the Governov (now section T1-2601, Wyoming Compiled Statutes, 1945), and

VWhereas under the authority of said act, the State Engineer, L. (, Bishop, acted
as Connnissioner, who, together with the duly appoiuted Comissioners of the
States of Arizouna, Colovado, New Mexico, and Utah and the representative of the
United States of America, negotiated a compact or agreement now called the
“Upper Colorado River Basin Compact” and which was signed on the 11th day
of Uctober, A. D. 1948, at the city of Santa Fe, Stare of New Mexico: and

Whereas the said Act of the Twenty-sixth Wyoming Legislatuve further con-
tained the following provision: “that any such eompact or campacts, agreement
or agreements so entered into by sueh States a1 the United States shall not be
binding or obligatory upon any of the contracting parties thereto unless o1 until
the same shall have been ratified and approved by the legislature of each of such
States and the Congress of the United Ntates.” Therefore

Be it enacted by the legislature of the State of Wyonming:

SecrioN 1. That ratification and approval is hereby given to the Upper Colovado
River Basin Compact as signed at the City of Santa Fe, in the State of New Mexico,
on the 11th day of October, A. D. 1948, by L. C. Bishop, the State Fugineer of the
State of Wyoming, under and in accordance with the anthority of the Act of the
Tweuty-sixth Wyoming Legislature approved the 24th day of Febrnary, 1941,
entitled “An Act relating to the appointent of Interstate Streams Commissioner
and assistant Commissioners to megotiate agreements relative to interstate
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streams and providing for the Governor ofr\"s’ym!lil;g to 110tif_\f .tll(’ (%0\'01'1;{)1‘.?'?
nrher States as to tlie appointment of said U()llllll‘lSSlﬂll(‘l“, (l(ltfllllllg t e {ll'l 11(«))41 y
of said Commissioner” (now Section 71-2601, Wyomlng (omplled \tltnt‘% f t)ll),
which Compact was also signed by the duoly ﬂEItllOl'lze(l (01111{118.&1011&}.\ 0 )re_
States of Arizona, Colorado, New Mexico, and Utah and ,{llnlal-()\‘e(}‘ by ‘t e }e.lt e
sentative of the United States, which Upper Colorado River Basin Compact is
‘n full as follows:

” ES * * * ) .
States of America. Notice of ratification by .ﬂle legisl{](ures of th(: Sv‘glfmt?r“é
States shall be given by the Governor ot each sngn.‘lto.l'y State to the ({(t)\ elg(t)lto
ach of the other signatory Stiates and to the I’resu!eut of.tlm United S ‘1 es;
of America, and the President is hereby requested to give notice to tvh(_n GO‘%QII:Ol
£ each of the signatory States of approval by the Congress of the United States

« *

tfl‘:ll\lsilt,lrggés wlhereof, the Connnissioners have e\'ecutefl si).: counterparts hef"fof
sach of which shall be and constitute an orviginal, one.nt \Vl‘ll('ll slm]l be (1.(.?110:31 ‘e(]
1t the archives of the Department of State of the United .\.l;lt(‘.\'rli)f {&me.l lcél,'{;ﬂ(
one of which shall be forwarded to the Governor Of'eil('ll (.nt the ng!l.}ﬂ){y § tdl es.
Done at the City of Santa Fe, State of New Mexico, this 11th day of October,
).
1S {S) Charles A. Carson,
CHARLES A. CARSON,
Commissioner for the State of Arizona.
(S) Clifford H. Stone,
CLIFFORD H. STONE,
Commissioncr for the State of Colorado.
(S) Fred B. Wilson,
FrED E. WILSON, )
Commissioncer for the State of New Mexico.
(S) Edward H. Watson,
Epwarp . WATSON,
Commissioner for the State of Utah.
(S) L. C. Bishop,
L. C. Bisuor,
Commissioner for the State of Wyoming.
(S) Grover A. Giles,
GROVER A. GILES,
Scerctary.
Approved: (S) Harry W. Bashore,
HARRY W. BASHORE,
Representative of the United States of America.

ECTION 2. That said Compact shall not be binding or obligatory upon any of
rlls high contracting parties thereto unless and until the sawme shall have been
1ratified by the Legislature of each of the said States and apprqved by the Con-
gress of the United States. The Governor of Wyoming shall give 110t1cg of the
ratification and approval of said Compact by the Thirtieth \'J,vnml_ng Legisla tu{e
to the governors of the States of Arizona, Colorado, New Mexico, and Utal,
; he President of the United States. ) .
ngtc?rItoN 3. This Act shall take effect and be in force from and after its passage.

HerMAN D. MAYLAND,
Speaker of the House.
GEORGE BURKE,
President of the Senate.

OV anuary 25, 1949.
Approved, January 25, 19 A. G. CRANE, Governor.

I hereby certify that this Act originated in the Senate.
WiLLiaM A, Riveg, Jv.,
Chicf Clork,

Mr. Barrerr. Mr. Chairman, I want to commend our (hstm'g:mshfd
State engineer for his statement. He has worked diligently on the
matters involved in this compact and on the development of our Green
River Basin in Wyoming for more than a quarter of a century. L'k ow
he is happy that we can look forward to the time in the not too far dis-
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tant future when we will be able to get some actual development work
going on that section of our State as well as iu the otherStates in the
upper basin.

I'want to ask Mr. Pishop one question.

Of comrse, you have heard the discussion here between my colleagues
from California and the witnesses this morning. I should like to ask
you if some language in the report that is generally along the line
suggested this morning would meet with your approval.

Mr. Bismor. Yes, sir.

Mus. Bosone. Mr. Chairman, may I make this suggestion, that Con-
gressman Engle write out the question he has been asking the gentle-
men who have appeared at the hearing. What is the language? Let
ns have it actually before us.

Mr. Exere. I will read it. Here is the language.

Mrs. Bosone. Is it very long?

My, Encre. No, I will give the gentlewoman from Utah a copy.

T'his 1s the language I propose for the report, which is in addition
to the language on which there has been discussion over on the Senate
side. Ifthere isno objection I will read the whole statement and indi-
cate what I have added. It is very short.

Mr. Murpock. I think that would be better, Mr. Eungle.

Mr. Excre. The whole statement is as follows :

The upper Colorado River Basin compact is an interstate compact between
the States of Arizona, Colorado, New Mexico, Utah, and Wyoming., Article 1,
section 10, of the Constitution of the United States requires that before a com-
pact or agreement between States is effective, the Congress of the United States
must consent thereto. The purpose of S. 790 (H. R. 2325) is to give such con-
gressional conseut to the upper Colorado River Basin compact. S. 790 (H. R.
2325) does not, nor does the upper Colorado River Basin compact alter, amend,
modify, or repeal the Boulder Cauyon Project Act (45 Stat. 1057) or the Colorado
River compact signed at Santa Fe, N. Mex., on November 24, 1822. It is recog-
nized that the upper Colorado River Basin compact is binding only upon the States
which are signatory thereto and does not impair any rights of any State not sig-
natory thereto, and that the upper Colorado River Basin compact is subject, in
all respects, to the provisions and limitations contained in the Colorado River
compact.

That is the language that was discussed over on the Senate side. I
propose adding this:

It is further recognized that Congress, by giving its consent to the upper Colo-
rado River Basin compact, does not accept, adopt, concur in, nor commit the
United States to any interpretation of the Colorado River compact expressed in
or implied from the upper Colorado River Basin compact.

That sentence that I have just read is substantially the question
which T asked Mr. Breitenstein yesterday. It appears in the record.
It 1s at page 39 of the reporter’s transcript. It is as follows:
~ Mr. EngLE. T would like to ask one further question. I have been rolling over
in my head the effect of the word “effect” in this language which I stated a few
mmuteg ago. I wonder if'you agree that this is right: That the Congress in
consenting to the upper-basin compact is not committing itself to any interpreta-
tion, expressed or implied, of the Colorado River compact.

Mr. DreITENSTEIN. Is that all?

Mr. ENGLE. Yes,
Mr. BREITENSTEIN. Yes,

Mr. Barrert. Will the gentlemen yield ?
Mr. Encre. Yes.

Mr. Barrert. I wonder if that language should not be changed a
trifle to conform with the other statements that will follow. I wonder
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if we could change it by inserting this language, so that your sentence
wonld read as follows:

It is further recognized that Congress by giving its consent to the upper Colo-
rado River Basin compact does not either accept or reject, adopt, concur in or, on
the other hand, disapprove or commit the United States to any interpretation of
the Colorado River compact expressed in or implied from the upper Colorado
River Basin compact.

Mr. SronE. May I interpose for a moment ?

Mr. Murbock. Yes.

Mr. Stone. Those of ns representing the upper basin States have
given this language suggested by Congressman Engle some consid-
eration. We understand that this is to be appended to the language
which is incorporated in the answer to question No. 8 of his letter
subinitted to Harry W. Bashore, the Federal representative,

We have the same thought expressed by Congressman Barvett, that
this added language should be so drafted as to be reciprocal in its
nature, that is, that it neither approves nov disapproves or agrees or
disagrees with the interpretation. We do not wish that any implica-
tion be left here that this langunage could be implied to mean
disapproval.

Congressman Excre. We were trying our hand at the same thing
that Congressman Barrett was. We wondeved if this would accom-
plish the purpose and leave the matter in status quo.

It is further recognized that Congress, by giving its conseut to the upper Col-
orado River Basin compact does not commit the United States to any interpre-
tation of the Colorado River compact expressed in or implied fromm the upper
Colorado River Dasin compact, and expresses neither agreement nor disagree-
ment with any such interpretation. .

Mr. Excre. Offhand, I can see no objection to that. In other words,
as I understand your objective, which is similar to that of the gentle-
man from Wyoming, you want to state the proposition in such a man-
ner as not to imply a disapproval of the interpretation placed, for
instance, on the words, “beneficial consumptive use” in the upper
Colorado River compact as applied in the basic Colorado River
compact.?

Mr. Srone. That is correct, sir, to express neither approval nor
disapproval.

Mr. Excre. That is precisely what I am trying to do.

In making it clear that the upper basin compact does not give a con-
sent or concurrence, I do not want to write language which implies a
disapproval. If your language meets that purpose—and so far as I
can determine at this point it does—it would be agreeable.

Mr. Stone. May I show you this so that you can read it?

Mzr. Excre. I will be glad to have a copy of it.

Mr. Murpock. Will the gentleman yield ?

Myr. EncrLe. Yes.

Mr. Murpock. It will be pretty difficult to write the language in
on the floor of the House or with witnesses before the committee, It
is understood, I believe, that some language will need to be written into
the report to be satisfactory all around.

Who, Judge Stone. would constitute the judgment of the propo-
nents of the legislation? Would it be those of you who are here rep-
resenting the States?

88453-—49—~ser, b——Y
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Mr. Stoxr. That is correct. As a matter of fact, except for Mr.
Watson from Utah, the commissioners who negotiated this compact
are all here. Judge J. A. Howell and the attorney general, Mr. Ver-
non, are both here from Utah. That group is in a position to express
judgment on these matters.

Mr. Mugpock. May I ask then, Mr. Engle, who, representing the
opposite view, would be competent to decide on the language for the
report to be submitted to the committee?

Mr. ExcLe, I will take the responsibility, Mr. Chairman.

Mr. Murpocx. That brings us together then,

Would it not be a good idea to come as near together as we can here
in open discussion, and then leave this matter for the final determiua-
tion outside the committee?

Mr. Excre. I am only speaking with reference to California, Mr.
Chairmau. Nevada is represented here by Mr. Baring.

Mr, Murpocrk. That is a snggestion to the Chair. Perhaps we can
work it out that way.

Mr. Encre. I think if we can agree on our objectives the writing
of the langnage will be only a matter of draftsmanship and if the wit-
nesses here agree that there is no objection to the language to accom-
plish what we have stated to be our objective, then I am confident
that I can sit down with the people here who are the proponents of
this legislation and get the language which will be entively agreeable.

Mr. Stoxe. Mr. Chairman, I have canvassed the States’ representa-
tives and the langnage I have suggested here would meet with the
approval of the sponsors of the compact.

AMr. Murpocx. Thank you for that, Judge Stone.

Mr. Stoxe. If there is anyone here that I have not canvassed and
lie has a contrary view, I trust he will speak np.

Mr. Barrerr. Perhaps we have come to an agreement already.

Mr. Murpock. It appears that that might be the agreement. Ave
there any further questions of Mr. Bishop?

Mr. ExcrLe. There is one further question.

Mr. Bishop, do you have with you the report which you submitted
as the negotiator of this agreement which is binding to yvour State
government. binding either to the State government or the legislature,
ot hoth?

My, Bisior. I did not make a report to the Governor and the legis-
lature at the time the compact was introduced.

We had three Senators that were members of our compact com-
mission.” Senator Barlow here, is the one who presented the compact
to the Senate and explained it to the Governor. He is here to speak
for himself, and I would like to have him make a statement on behalf of
{he people of the Green River Basin in the matter.

Mr. Excre. I did not intend to burden the record with further testi-
mony. If such a report is in existence, I wanted to see it; but if it is
not in existence, that disposes of the matter,

Mr. Murpock. You mentioned Senator Barlow.

Mr. Bisrop. Norman W. Barlow, of Cora, Wyo.

Mr. Muroock. Will you introduce him, please?

Mr. Brsuor. Mr. Barlow?

Mr. Mcroock. Mr. Barlow, we wonld be glad to have a statement

from you for the record.

i

—
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STATEMENT OF NORMAN W. BARLOW, MEMBER, COMPACT
COMMISSION, STATE OF WYOMING

Mr. BarLow. Mr, Chairman, and members of the committee, my
statement to this committee is merely to bring you up to date as a
committee in the capacity that I am representing Wyoming.

I am president of the Green River Development Co., which is a
basin company taking in the Green River Basin of the Colorado River
in Wyoming. This nonprofit organization is represented by directors
of each of the counties contained within the basin and is an organiza-
tion that has been instrumental in bringing about this compact for
Wyoming.

- Tam also a compact commissioner for Wyoming and a State senat or
i the Wyoming State Senate. In that capacity I introduced Senate
file 3 in the Wyoming Senate. '

We did not have any opposition in the Wyoming Legislature.
There was not one dissenting vote, Mr. Chairman, and Wyoming as
far as the legislature and the people who are contained within the basin
are concerned, are 100 percent behind this consent legislation and the
upper Colorado River Basin compact. )

We are particularly anxious to see this consent given at this time
hecause we have numerous projects that will be effectnated when this
compact becomes operative,

We are particularly anxions to have these projects started under the
terms of the upper Colorado River Basin compact and we, in the Green
River Basin, consider this a fair and just and an equitable division of
the water of the upper division. )

We are also recognizing the fact that without some sort of an agree-
ment, a compact or a contract, the development in the upper division
of the Colorado River would have been impeded.

_ I hope this committee will recognize that by giving consent legista-
tion the varions facilities and varions agencies that will be operating
under th;s compact will know what each State’s rights are and we Wiﬁ
cooperatively develop our water resources in the upper division of the
Colorado River Basin. '

_ That is the extent of my statement concerning my area as represented
n this compact.

Mr. Murpock. We thank you for your statement, Senator. I want
to congratulate you as well as Mr. Bishop and the others for bringing
us thus far along. gine

Mr. ExeLe. May I ask the Senator one question ?

Mr. Murpock. Yes.

Mr. Encre. Did you submit a formal report to the State legislature ?

_Mr. Barrow. I did not, Congressman, I was on the lands and irriea-
tion committee in the senate. In explaining the compact to the senate
I did not in any way preface the introduction by any statement that
was introduced other than an oral statement. )

Mr. Murpock. We have next Mr. Charles Carson, of Arizona, com-
missioner for the State of Arizona and the compact.’ :
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STATEMENT OF CHARLES A. CARSON, COMMISSIONER, STATE OF
ARIZONA

Mr. Carson. Mr. Chairman, and members of the committee T was
the compact commissioner on this compact for the State of Arizona.
I have brought here and will hand to the clerk a certified copy of the
act of Avizona Legislature ratifying the upper basin compact. We
did not make a formal report to the legislative in Arizona.

I did make a report to the Avizona Interstate Stream Conmission
and they sent a copy of my veport to them with a copy of the compact
by mail to each member of the legislature before the legislature con-
vened. I wonld like to leave with the committee two copies of this
report of mine to the stream commission.

Mr. Murnock. The two documents will be admitted to the record,
along with the others.

My. Carsox. Iwould like to explain Avizona’s position with relation
to the upper Colorado River Basin compact.

Part of Arizona is in the upper basin and part is in the lower basin.
In the upper basin Arizona has approximately 6.900 square miles of
fand. There is not much possibility of using water on that land except
as it may be developed by the Indian service on the Navajo Reserva-
tion. ~ All of their engineers and onr engineers reported that they
could not ultimately use more than 30,000 acre-feet. But for safety
the compact allows a maximum of 50,000 acve-feet of water to A vizona,

Arizona’s greatest interest, however, is in the lower basin.

Now, on that lower basin interest. I have shown it, on the bottom
of page 3 and the top of page 4 of my report. The rest of the report
18 more or Jess just a recitation of the varions meetings and I do not
think you would be concerned with that and with the people who at-
tended them from Arizona as advisers and as engineers.

During the course of the negotiations every member of the Arizona
Interstate Streams Commission was participating to sonie degree,
and we had other engineers and lawyers.

Mr. MiLLer. Could you give us, from the maetrial at the bottom
of page 3, the reaction to the Colorado River Basin project?

Mr. Carson. I will read that to you, if I may.

Arizona’s inferest, of course, was to see that that portion of Avizona which is
in the upper basin secured an apportionment to it of sufficient water to meet its
ultimate possible nses.

The Arvizona engineeving advisers and the engineers of the United States
Indian service reported that the nltimate probable use of water in that portion
of Arizona which is in the upper basin would not exceed 30,000 acre-feet per
annum.

The compact allocates Arizona 50,000 acre-feet as a measnre of safety. The
reason for that small possible use in Arizona is that by that time the San Juan
River and the Colorado River are in very deep canyons and it is not possible to
get water out of those streams back up onto the high plateaus and mesas which
ave along its banks.

Proceeding with this report, then—

Arizona’s interests further require that the upper-basin compact be consistent
with Arizona’s contention that the beneficial consumptlve use of water of the
Gila River should be measured by the resulting depletion of the Gila at its con-
fluence with the Colorado River and further that reservoir losses be shared by
the States benefiting from the storage of water in reservoirs in proportion to the
benefits received from such storage.
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Wlile Arizona’s interests further required that macliinery be set up whereby
the States of the npper division would make deliveries of water ar Lee IFerry for
use in the lower basin such interest is because Arizona is a lower-basin State.
That portion of Arvizona which is in the upper basin does not share in the obliga-
tion to make deliveries at Lee Ferry.

Accordingly, it was felt that Arizona should not be represented on the ad-
mivistrative coommission which is set up by the upper-baxin compact to administer
water rights as between Colorado, New Mexico, Ttah, and Wyoming, so that those
States will make the deliveries at Lee Ferry which they agreed to make under
the provisions of the Colorado River compact.

Onr interests in that ave identical with the interest expressed by the
Congressman from California.

Then theve follows just a brief analysis of each article of this com-
pact that T made as a report to the Arizona Interstate Streams Con-
misston,

I think none of those would be of interest to the gentleman from
California. except under article VI on page 6, after quoting the avticle,
I Iiad this to say:

Thig, of course, is in complete accord with Arvizona's constrnction of the Colo-
rado River compact and it ix believed to be helpful to Arizona in opposing Cali-
fornia’s arguments on the Gila River.

Then it jnst proceeds with the analysis of the articles, I think there
18 nothing in there which the gentleman wonld be particularly inter-
ested in,

He might be, however, in the conchision, which T would like to read.

1t is on the last page:

I deew it a great honor and privilege to have been ealled upon to represent
Arizona in the negotiation of this upper Colorado River Basin comnpact. I believe
it to be fair, just, and equitable to all of the States, and particularly valuable to
Arvizona in that it supports Arizona’s position in opposition to the arguments
made by cervtain California interests.

Of conrse. 1 recognize that this compact. as stated in the letter that
I signed to this committee, is binding only upon the signatory States
who are parties thereto and is not hinding on the United States or the
States of California and Nevada. However, T do believe it has evi-
dentiary valne in that, wherever the question of the construction of the
original Colorado River compact may arise, here is evidence that five
States constrne that compact to mean that beneficial consumptive use
shonld be measuved by depletion. They also agree reservoir losses
should be shared.

That is not binding on California or Nevada. They can contend
otherwise if they see fit. It does have evidentiary value as to the con-
struction placed upon the main Colorado River compact by five States
who are parties to it in dealing among themselves. And, of course,
1o upper Colorado River compact could have been negotiated without
an understanding among the negotiators of what the original Colo-
rado River compact meant. Our compact states in 12 places that it is
subject to the Colorado River compact and states:

Tt is recognized that the Colorndo River compact is in full force and effect
fand all the provisions liereot are <ubject thereto,

So we have contracted among ourselves, five States, that our com-
pact is subject to and controlled by the provisions of the Colorado
River compact.
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There is 1o attempt to prejudice or harm California or Nevada or

that part of Arvizona which is in the lower basin
1 £ Arizong 5 sii, or that part of New
Mexico which is in the lower basin, or that part ich is i
Eomico which i , part of Utah which is in
To make that definitely clear we put in article 18 which provides:

The State nf Arizona reserves its rig i
¢ / serves it ghts and interests uunder the ¥
River compact as a State of the lower division and as a State of the ]ow(ejlr')lt()):llgi(g)

It further provides that—

The State of New Mexico and the State of Utah r i
¢ ate eserve their respective right;
and interests under the Colorado River compact as States of thepl(;“;(‘af E\g@l:flg

%‘hese thﬁ& Sta{es are partially in both basins. None of California
and none of Nevada is in the upper basin. They ar ithin
' > sin. v are wholly with
lower basin. . ¥ wiehin the
M -

) So that, so far as the lower basin rights are concerned, I consider that
tiirs compact would be valuable to Arizona only as evidence of the
construction placed upon the original compact by the five States who
negtntlated this compact who are also bound by the original com-
pact.

I think in that connection it does have some evidentiary value.

g{hat is all I have to say, unless there are some questions,

Mr. Murnock. Without objection the report as read in part will he
placed in full in the record. ‘

(The material referred to is as follows })

1:0: The Arizona Iuterstate Stream Commission,
~e§0rt from Charles A. Carson on the upper Colorado River Bsasin compact
t a conference of the Governors of the States of Ariz - v
) ¢ t s Arizona, Coloradn, New Mex-
ico, _Utah', and Wyoming, on July 22, 1946, at which I had the honor of“l'ogiz-
se‘nfmg 'Governor Qslmrn and at which the Governors of the other States \Qere
1)1e..7ent In person, it was agreed that the negotiation of an upper Colol'ad(; River
b.asm compact to allocut.e among the named States the use of the water appor-
t19)1‘1)e(1 to the upper basin by the Colorado River compact, signed November 4
19.(.).. s]h(;uld be innnediately undertaken. '
n July 31, 1946, the compact commissioners a i
U : , )é B8 S appointed by the ‘nor
the various St_ates at a meeting held in Salt Lake City, Utah orggi;)giezlel:lm;s()sf
cm.nml_ssmn‘, wlt!l t.he Honorable Harry W. Bashore, Federal ref)resentative and
f()}mvel ly Commissioner of tlie Bureau of Reclamation, elected chail‘mun’ and
Gr ';l‘l ere}?..f tGiles, n:torney general of Utah, elected secretary, '
ereaiter meetings were held in Santa Fe, N. Mex. September 18, 1
01} Oc.tober 28. 30, 31.Y and November 2, 1946, nieetings were held at Roék %ﬁfiﬁg
Wyo.; Grand Junction, Colo. ; Price, Utal; and Farmington, N. Mex On Sep:
tember 8, 1_947, a pleeting was held at Cheyenne, Wyo., and on Decemi)el' 1,2 3
and g, 1047, leetings were held at Denver, Coln. On February 17, 18 f9 ’20’
zlmf 21, 19.48. eetings were held at Deuver, ('olo. Ou July 7 to 2’3 iﬁclnéive'
9 8,‘ meetings were held at Vernal, Utah, and on October 4 to 11, inclﬁsive 1948’
g(l)ielg;lcgts wWi:ere 'he]ddﬂl'; Snllllta Fe, N. Mex., where the upper Colorado River, bf;sin'
‘s signe issioner {
Rt gn y the commissioner of each of the five States, on October
I was requested by Governor Osborn in July of 1946
Y ¥ G sho; July 246 to serve as tl -
1111i:ss1oner for Arizona in the negotiation of this compact. T w:s s;(:sicsot?d
t nf)ughqut by R. Gail Baker and Ralph I. Meeker as engineering adviseré who,
in addition to the compact commission weetings, attended many meetinv’s an(i
di'd a great deal of research work as engineering advisers to the Arlizon;‘ com-
11‘11ss1one1'. {m(l as members of the engineering advisory committee of the upper
(Jollol'a(llg River Basin compact commission. ’ prer
n addition to Mr. Baker and Mr. Meeker, manv N i
\ . Jer. many people from Arizona attended
one or more meetings and were very helpful to issioner i '
hegotintions of (i omrd v y P to the Arizona commissioner in the
%‘)hose; {uf(t‘engiug one or more meetings were :
onald C. Scott, former member of the Colorado River commissi
» | C. ) » { : mission
State of Arizona and an engineer, has studied the Colorado River for 111?|nv03§e;?§

e ——
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Nellie T. Bush and JI. E. Bush, of Parker, Ariz. Mrs. Bush was formerly a
member and secretary ot the Colorado River Commission and has been a student
of Colorado River matters for many years.

Jesse A. Udall, member of the Arizona Interstate Stream Commission, who at
the request of the commissioner for Arizona, served as a member of the drafting
committee for the npper Colorado River Compact Commission.

Wayne M. Akin, chairman of the Arizona Interstate Stream Cominission;

R. H. McElhaney, vice chairman of the Arizona Interstate Stream Comniission;

Dr. Alfred Atkinson, member of the Arizona Intersiate Stream Commission;

Jay M. Gates, member of the Arizona Interstate Stream Commission;

Barry M. Goldwater, member of the Arizona Interstate Streain Commission ;

John A. Roberts, member of the Arizona Interstate Stream Commission;

Ray Killian, executive secretary of the Arizona Intevstate Stream Coimnmis-
sion; and .

0. C. Williams, land and water conunissioner of the State of Arizona.

The comniission appointed an engineering advisory committee at an early
meeting, of which committee John R. Riter, Chief of the Hydrology Division of
the Burean of Reclamation, was chairman, and upon which engineers of the
various States selected hy the vavious cominissioners served as members.

The Burean of Reclamation and its engineers and attorneys were of very
great aid to the conmmission, particularly Mr. Riter and Mr. J. G. Will, asgistant
chief counsel of the Bureau. Mr. Will served from the beginning upon the legal
advisory committee, of which the Arizona commissioner was chairman, and later
served as chairman of the final drafting committee which prepared the final
draft of the npper Colorado River Basin compact.

UPPER (OLORADO RIVER BASIN (OMPACT STBJECT TO COLORADO MVER COMPACT

The Coloradn River compact apportioned to the npper basin the exclusive bene-
ficial consumptive use in perpetuity of 7,500,000 acre-feet of water per annum,
This basin is definied as those parts of the States of Arizona. Colorado. New
Mexico, Utall, and Wyoming within and from which water naturally drains into
the Colorado River system above Lee Ferry, and also all parts of said States
located without the drainage area of the Colorado River system which are now,
or shall hereafter be, beneficially served by water diverted from the system above
Tee Ferry. Approximately 6,200 square miles of Arizona is in the upper hasin,
of which approximately 450 squarve miles is north of the main stream of the
Colorado River and the remainder of whicli is on the Navajo Indian Reservation.

The “States of tlie upper division” is defined as meaning the States of Colorado,
New Mexico, Utah, and Wyoming, so that while Arizona is a State of the upper
basin, it is not a State of the upper division.

The Colorado River compact provides that the States of the upper division,
meaning the States of Colorado, New Mexico, Utah, and Wyoming, will not cause
the flow of the river at Lee Ferry to be depleted below an aggregate of 75,000,000
acre-feet for any period of 10 consecutive years reckoned in continuing progres-
sive series, beginning with the 1st day of October of each year.

The purpose and authority of the Upper Colorado River Basin Compact
Commission were, therefore, to apportion among the five States the use of the
water which was apportioned to them jointly by the Colorado River compact,
and at the sane time to provide the machinery by which the States of the upper
division, C'olorado, New Mexico, Utal,, and Wyowming, would meet the ohligation
of making deliveries at Lee Ferry under the Colorado River compact.

ARIZONA’S INTEREST

Arizona’s iuterest, of course, was to see that that portion of Arizona which is
in the upper basiu secured an apportioninent to it of sufficient water to meet its
ultimate possible uses.

The Arizona engineering advisors and the engineers of the United States
Indian Service reported that the ultimate probable use of water in that portion
of Arizona which is in the npper basin would not exceed 30,000 acre-feet per
annum.

Arizona’s interests further required that the upper basin compact be ron-
sistent with Arizona’s contention that the heneficial consumptive use of warter
of the Gila River should be measured by the resulting deplerion of the Gila
at its conflnence with the Colorado River, and further that reservoir lnxses he
shared hy the States beneflting from the storage of water in reservoirs in pro-
portiou to the benefits received from such storage.
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\‘\'hile Arizon:Us interests further required that machinery be set up whereby
the States of the upper division wonld make deliveries of water at Lee Ferr:v
for nse in the lower basin, such interest is becanse Arizona is a lower basin
State.  That portion of Arizona which is in the upper hasin does not share in
the obligation to make deliveries at Lee Ferry.

Accordingly, it was felt that Arizona should not bhe represented on the ad-
ministrative commission whicl is set up by the upper hasin compact to admin-
Ister water rights as between Colorado, New Mexico, Utall, and Wyoming, so
that those States will moke the deliveries at Lee Ferry which they agreed to
make under the provisions of the Colorado River compact, '

THE UPPELR COLORADO RIVER COMPACT

Euch of you has heen furnished with a copy of the npper Colorado River
Basin compact signed at Santa Fe, N. Mex., October 11, 1948, by the commis-
sloners of the respective States and by Grover E. Giles, secretary of the com-
nission, and approved by Harry W. Bashoro, chairman of the commission and
the representative of the United States of Ameriea,

It is believed that the npper basin compact is clenr and conwise,

ANALYSIS OF THE UPPER DBASIN COMPACT

The preamble nmerely gives the names of the States and the comnissioners
anad reeites that they have agreed. subject to the provisions of the Colorado
River compact, to deterutine the rights and obligatious of eacli signatory State
respecting the nses and deliveries of the water of the upper basin of the Cf)lorado
River as is set forth in later articles of the upper basin compaet.

Article I

Arti(’}e I sets forth thie purposes of the compaect and recognizes that the Colo-
radoe River compaet is in full force and effect and that the provisions of the
Upper Colorado River Basin compact are subject thereto,
Avticle IT

Article IT contains definitions whicl: are believed to be clear and need no
further explanation.
Article JIT

;\l'ti('lP IIT apportions to the State of Arizona in perpetuity the consumptive
use of f)0,00U acre-feet of water per annum.  (This is believed to be ample for
any ultimate possihle uses in that portion of Arizong wlich is in the upper basin.)

’!‘_he consumptive use of the halance of the water apportioned to the upper
basin by the Colorada Rivey compact is apportioned as follows :

Percent Percent
State of Colorado___________ SLT5 | Stateof Utah____________ 23. 00
State of New Mexico___________ 11. 25 | State of Wyoming_______ ______ 14. 00

The apportionment is of any and all man-made depletions. The heneficial use
is tllo_basis, the measure and the limit of the right to use,

Article IIT further provides that no State shall exceed its apportioned nge in
any water-year when tlhe effect of such excess nse as determined by the Upper
Colorado River Commission set up as the administrative agency is to deprive
nnot_her signatory State of its apportioned nse during that whter-yem‘. The ap-
portionmnent to each State includes all water necessary for the supply of any
rights which may now exist, ) ‘

No apportionment is mmade of the use of any surplus water angd the apportion-
ments of water shall not be takeu as any basis for the allocation among the
signatory States of any benefits resulting from the generation of power,

Article IV

Article TV provides for the curtailment of the use of water in the States of
the upper division (Colorado, New Mexico, Utal, and Wyoming) in the event
such enrtailment is necessary in order that the flow at Lee Ferry shall not be
depleted below that required by article IIT of the Colorado River compact, and
empowers the Upper Colorado River Commission, the administrative agency
set hugtb{ the compact, to determine the curtailment nDecessary to be made in
eac ate.

Article V

Article V provides that reservoir losses shall be shared in proportion to the
benefits received from the storage of water in each reservoir,

|
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Artiele VI

Article VI provides that the consumptive nse of water for the upper basin and
for each State shall be determined by the inflow-outflow method in terms of man-
made depletions of the virgin flow at Lee Ferry, unless the commission by
unanimous action shall adopt a different method of determination.

This of conrse is in complete accord with Arizona's construction of the Colorado
River compact and it is believed will be helpful to Arizona in opposing California’s
argmnents on the Gila River.

Article VII
Article VII provides that consumptive nse of water by the United States or any

agency, instrumentality or wards shall be charged as a use by the State in which
the nse is made.
Article VII]

Avticle VIIT provides for the creation of an interstate administrative agency
to he known as the Upper Colorado River Commiission. It provides that it shall
be composed of one commissioner representing each of the States of the upper
division, namely ; Colorado, New Mexico, Utal, and Wyoming, and by a Federal
representative appointed by the Presldent.

The article sets forth the powers and duties of the cominission. It was be-
lieved by the Arizona commissioner that Arizona should not be represented on
such commission tor the reason that it coucerns the States of the upper division
and not the States of the upper hasin, and sets up the wmachinery by which the
States of the npper division will meet their obligations for deliveries of water at
Lee Ferry for use in the lower basin, and Arizoua desires to retain unimpaired
her rights as a State ot the lower basin against the States of the npper division
Jointly aud severally to require deliveries at Lee Ferry. And again, it was
thonght by the Arizona commissioner that it would be embarrassing to Arizona
to be represented on the conunission and wonld likewise entail some needlless
expense.

Article IX

Artiele IX contains provisions respecting the acquisition, construction, and
use of facilities in one State for the beuefit of another State. On account of the
geography ot the basin, this article does not directly concern Arizona.

Article X
Article X recognizes the La Plata River compact between Colorado and New
Mexico, and does not directly concern Arizona.

Article XTI

Article XI constitntes an agreement between (olorado and Wyoming as to
the use of water of the Little Snake River, an interstate tributary, but does not
directly concern Arizona.

Article XII

Article XII constitutes an agreement between Utah and Wyoming coneerning
the use of water of Henry's Fork, Beaver Creek, Burnt Fork, Birch Creek, and
Sheep Creek, iuterstate tributaries of the Green River, and does not directly
concern Arizona.

Article XIIT

Article XTIT coustitutes an agreement between Colorado and Utah concerning
the use of the water of the Yampa River, an interstate tributary, and does not
directly concern Arvizona.

Article XIV

Article XTIV constltutes an agreement between Colorado and New Mexico con-
cerning the use of the water of the San Juan River and its tributaries, and does
not directly concern Arizona.
Article XV

Article XV provides that water may be impounded and used for the wenerarion
of electrical power, but that such use shall be subservient to and shall not inter-
fere with or prevent nse of water for agricultural and domestic purposes, and
further provides that the provisions of the compact shall not interfere with the
right or power of any State to regulate within its boundaries the appropriation,
use, and control of water, the consumptive use of which is apportioned and aviil-
able to such State by this compact.
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Article XVr
Avticle XVT provides that the failure of any State to us i
A - \ N that ¢ auy »tate to use the water a portioned
In 15 by the compact shall not constitute a relinquishment of the right tlo such use
({) ]t”x(({ llnl\l\l'nrrlnn:]|;, or to any other State, nor shall it constitute a forfeiture or
abandonmer * the e ; hor worda 0
pm‘]mtuityf oot the yight to sueh uze. In otber words, the apportionment is in
Article XVrp
Article XVII provides that the uge of : i i
Artic v ) 18 at =€ 0L any water imported into the natural
81(.11!1.1;9 hasin of the upper Colorido River Basin shall not be charged to any
State under the apportionment of consnmptive use made hy the (~0|11ph(‘f.
Article XVIIT1
Article XVIIT provides that the State of Ari i i
ATt . : S thi ] 1Zz0na reserves its rights and in-
'telqv..\t.s mylel the (_nlor:l(lo River compacet as a State of the lower (liv%.\-in\n zm(}] l;s
ll u.thlt(" of the lower basin, IF turther provides that the State of New Mexico and
t |‘e' State of Utal reserve their respective rights aned interests nnder the Colorade
River compact as States of the lower hasin. (
Article XIX -
Article XIX prm‘ide_s. tlm.t uothing in the compact shall he construed as:
(a) Aﬁect]ng the obl!gntgons of the United Stutes of Anieriea to ln(liml.trilws :
.(h) Aﬂ“ec!mg the obligations of the United States of America under the tre'it\;
with tl}:ﬁUmted Mexicau States (Treaty Series 904) - A
(c) fecting any rights or bowers of the United ,Qt‘ltew i i
Lle) Affect ¥ rights 'S : States of Anlerica, its agen.-
cies ()1 mstl_umentnhtl.es, m or to the waters of the upper Colorado River sys?eer;:
()I"ll'l.\) Cg])?("lt,\t' to acquire rights iu and to the nse of said waters; ’
‘1) Subjecting any property of the United States of America, its i
(d ot \ ert) S ‘a, its agencies
111.sf,lunl_entz}]1tles, to taxation by any State or subdivision thereof, (,;T 01'e;;;i12)11;‘
fm\ ubhgat]qn on the part of the United States of America, its agencies or in-
bt.l unu.en'talltles, by reason of the acquisition, construction or operation of any
p)ppmt,\. or v‘v(_n'ks of whfnever kind, to make any payment. to any State or po-
11t.1(-nl subdivision thereof, State agency, municipality, or entity \'vlmtwevm- in
remll))nrsel:neut for the loss of taxes; i ) '
(e) Subjecting any property of the United States of Aeri i i
. t] 3 wtites Ameriea, its agencies
inst ullentalities, to the laws of any State to an extent other than tghe ex;eg:
to ’}vg]ich supl} lawsfw}(l)uld apply without regard to this compact.
€ Drovisions of this article were considered hecessalry b,
> pr 1 ( 5 y the member
commission and were specifically requested by Federal agencies. s of the

Article XX
Article XX provides that the compact may be terminat i
) h ] ¢ y ed by unanimous agree-
ment and that in the event of such termination all ri < i v
shatt owd tha by all rights established under it

Article X X1
Article XXT provides that the compact shall beconle bindi i
I at t she wWding and obli b
thﬁ?!zll 11);) 1s1(l)1al:1 l;)av:?hbe%n ratified by the legislatures of each of thegsignatorv gS!:tti(;?s,
! roved by the Congress of the United States of Ameri oV
notifications of_ such ratification and approval. meriet, and provides for
The concluding clause sets forth that the compact is executed in six counter-

America, and one of which shall be forwarded to the governor of each of the

The commissioner for the State of Ariz
S e » Sts zona has delivered Arizong’s si
counterpart of Acting Governor Dan E. Garvey, nas signed

CONCLUSION

I deem it a great honer and privilege to have beexn called "epr
i@nvzona in tl‘.e‘ hegotiation of this upper Colorado River B{lsirlpgflllnlt]?ﬂ(l}f v eIS(le)l:zF
ieve i‘t to bg fair, Ju§t, and equitable to all of the States, and particularly v}11uabl
to Apzona in ‘thnt it supports Arizona's position in opposition to the ar s
made by certain California intevests. - frements

Respectfully submitted.
CIrARLES A. Carsox,
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STATE OF ARTZONA
OFFICE OF THE SECRETARY

UNITED STATES OF AMERICA,
Ntate of Arizona, ss:

J. Wesley Bolin, secretary of state, do hereby certify that the attached docu-
luent is a true, correct, and complete copy of chapter 4, house bill No. 13, nine-
feenth legislatnve, regular session; that I am the official of the State of Arizona
having custody and control of the original of said copy and the legal keeper

thereof.
In witness whereof, I have hereunto set my hand and affixed the great seal

of the State of Arizona. Done at Phoenix, the capital, this 2d day of March A. D,

1940,
[srar] WEesLEY BOLIN,
Secretary of Stete.

STATE OF ARIZONA
HOUSE OF REPRESENTATIVES, NINETEENTH LEGISLATURE, REGULAR SESSION
CHAPTER +
Hovse Biwn No. 13
AN ACYT Ratifying the upper Colorado River Basin compact, and declaring an emergency
Be it enucted by the Legislature of the Sivte of drizona.:
Seeriox 1. Ratification.—The upper Colorado River Basin compact executed in

Santa Fe, N. Mex. on October 11, 1948, by representatives of the States of Avrizona,
Colorado, New Mexico, Utah, and Wyoming, is unconditionally ratified, approved,

and confirmed.
SEC. 2. Energency.—To preserve the public peace, health, and safety it is

necegsary that this act become immediately operative, It is therefore declared to
be an erergency measure, to take effect as provided by law.

Approved by the Governor, January 21, 1049,

Filed in the office of the secretary of state, January 21, 1949,

Mr. Murpock. Are there any questions?

My, Carson. I might add that I went over this language here as
read by Judge Stone and I am in accord with that and I think it is
proper.

It you put anything like that in there you would want to be sure it
goes both ways. Becanse otherwise we would be faced sometime,
somewhere with an argument that by putting in that it did not agree
to our interpretation that there was an implication that Congress had
disagreed, and I do not think you have to either agree or disagree.
All you have to do here is to give the consent to our compact to make
it binding only upon us, not the United States and not California
or Nevada.

Mr. Moxpock. Mr. Engle.

Myr. ExcrLe. I was going to ask one or two questions.

Myr. Carson, are you an attorney ?

Mr. Carsox. Yes.

Myr. Excre. Is it your view that a declaration of intent with refer-
ence to a contract, made 26 years after the contract was entered into,
mm whatever form, will be accepted by a court as having evidentiary
value as to what the parties meant 25 years ago when they entered into
the contract ?

Mrv. Carsox. Ithink it will, Mr. Congressman. I think again, too—
I do not want to be misunderstood here as sayving that tle original
compact and the California Limitation Act and the Boulder Canyon
Project Act need any interpretation. In my judgment they are clear



136 UPPER COLORADO RIVER BASIN COMPACT

in thetr terms and in their language, and if properly read they mean
the same thing that this upper basin compact construed them to
mean,

Mv. Excrr. That is precisely why, Mr. Carson, I think the answer
Mr. Bashore Submitte({) to question 8 of the letter I sent him, as I
have told my good friend, the distinguished chairman today, not only
misses the target, but is a blank.

Mr. Carcon. T am agreeable to this language that Judge Stone read,
and I think you can then have no more kick coming.

But if you put it in there withont the reciprocal language, then I
am sure that some day sooner or later we would be faced with the
argument that Congress in consenting to this upper basin contract
expressly disagreed with the constructions that were placed on the
original compact by this upper Colorado River Basin compact. This
would remove that possibility and it would remove our possibility
which we never intended to do anyway, because we know that, in
consenting, you do not either agree or disagree with the interpretation.

Mr. ENcLe. As T said previously, Mr. Carson, the protection which
has been suggested from the langnage is perfectly appropriate and
it has not been my intention——

Mv. Carson. I understand that.

Mr. Enein. To imply anything different.

I will have to say also that as an attorney I disagree with yowr view
that a statement made 26 years after a contract, in the nature of a
declaration of intention in regard to the contract, will be accepted as
having any evidentiary value. I think a court——

Mr. Carsox. I think that will be up to the Court, would it not?

Mr. Encre. I think the Court would look with a good deal of mis-
giving on a self-serving and self-benefiting declaration of that type
26 years later.

But T am compelled to ask you this question with regard to article
VI. Article VI provides that the depletion theory shall be ado rted,
but it hangs on a significant proviso when it says, “Unless the Con.
mission, by unanimous action, shall adopt a different method of deter-
mination.” In other words, is it to be implied from that that at some
future time their minds can be changed about what was intended in
the basic act ?

Mr. Carson. Yes, sir; that was the purpose of putting it in there.
There may be developed better methods, or the Supreme Court or
somebody might hold that we had adopted here the wrong method.
If that were done then this commission would have to determine an-
other method, but it would not destroy this compact.

Mr. Exgee. T cannot agree with you that the discovery of any bet-
ter method would vary the terms of the coutract entered into by the
parties in 1922. If the compact of 1922 is so clear and unequivocal
m its terms that it requires no Interpretation, as you have previously
mdicated, it would seem to me you are stuck with the depletion the-
ory—if that is the correct theory—and I doubt it—unanimouns action
by the commission or not. That section 6 wobbles a bit.

There is one other question T would like to ask you. Isit your view
that Arizona is a party to the Colorado River compact ?

Mr. CarsoN. Yes; of course we are. We have ratified it fully and
completely and we are a party to it and as firmly bound by it as the
State of California, in my judgment.

NP
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Mr. Excue. Which compact are yon a party to, the seven States or
the six States compact ¢

Mr. Carson. The seven States compact.

Mr. EncLE. What are You going to do with the Boulder Canyon
pact and the California Limitation Act?

Mr. Carson. We are going to try to hold you to it if we can.

Mr. Excee. It is not relevant to this mquiry, Mr. Carson.

M. Carson. No.

Mr. Exore. But I think therve is a very grave question as to whether
or not Arizona can come along 26 years after the contract is entered
into and after mtervening acts have occurred, predicated upon the
refusal of Arizona to participate in the original seven-State compact,
and claim the benefits of the seven-State compact and not disown, and
disgorge I might say, the benefits which have acerued by subsequent
legislation and action,

AsTsay,itis not a relevant inquiry here,

My, Caxrson. It is not relevant, but let me say this to you, Mr. Con-
gressman.  Would you prefer that Arizona not be a member of the
compact ?
~ Mr. Exere. T am not expressing a preference. I am just wonder-
ing what the law is. T am wondering if California oefs status quo
under those circumstances. °

Mr. CarsoN. Yes, of course. By this concept Your position is not
changed. Y ou are just where you were before this compact was nego-
tiated and this consent given which js my definition of “statns qut(;.”

Mr. Excre. It is a fine definition, but fo use Mr. Breitenstein’s ex-
pression, I think in that connection it was our dog that got kicked
first.

Mr. Cagso~. I am sorry for these other points to come in gentle-
men of the committee, but we will be back here on some other legis-
lation which will involve these things, and I will be glad to discuss
them with you very thoroughly and Fully. ‘

Mr. ExeLE. Mr, Carson, I am glad that we are in agreement on the
language that can go into this report. T think jt will eliminate any
hecessity of controversy among us and will facilitate an early and
successful consideration of this com act,

Mr. Carsox. Yes, I think that is right.

Mr. MurpocK. Are there any other questiong?

Mr. Pouwson. Out of this 7,500,000 acre-feet of water per annum
for thegipper basin only 30,000 feet is for Arizona.

Mr. Carson. 50,000,

Mr. Pourson. Tt is less than 1 percent ?

Mr. Carson. Yes.

Mr. P(’)ULSON. Then having less than 1 percent in that, would you as

Arizona’s representative, have signed thig compact if they had made
a different mterpretation of the term “beneficia] consumptive uge”?
. Mr. Carsox. No, sit, L would not. T will tell you why, because that
15 an argument between California and Arizona in the lower basin.
Arizonais bound by this compact; California is not. If we had agreed
to any other lnterpretatlop here, of course, it would have been used
agamst us in the lower basin,

So we could not consistently agree to any other definition.

But let me make this clear to you: This depletion theory was the con-

sidered judgment of all of the negotiators of this compact and their
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advisers as to the proper method of measuring beneficial consumptive
use under the original Colorado River (-ompac?. It was not bécalllse of
DLy insistence or the Arizona position that this conclusion was reached
We reached it before this compact was negotiated. We reached it in
the old Colovado River Basin States Committee, which was t(llenﬁ co 1
mittee of 14 and 16 and from which California withdrew and l\fé\'ar(,]l‘{
withdrew and have broken off relations with that committee Th‘(t
was settled policy and the interpretation of all of the interstate e )

mittees, of which I have any knowledge on the river Wiiht the ox.
ception of California and Nevada. ’ e

Mr. POULSON.. However, it still states in here, ag My, Engle points
out, that there is still the chance for the commission by nnani ‘
action to adopt a different method ? h W mons

Mr. Carsox. Yes.

M. Porwso. On that sanie basis, since vou have stated that you
would not have signed it had it not had this interpretation 't'lv);e
can it not l)e‘ta.ken that vour maiu interest in havine tfli‘q (-('.)nsen]t1
granted by Congress is to try to establish a basis for rletérihinin«r
that your interpretation is corvect? T that your main interest in
the ot 10 A am mterest in

Mzr. Carson. 1 wounld not say that it was the main interest. T would
say 1t was the main benefit. "Of course, we were interested and '11'((1
in Arizona, in trying to aid sister States develop their water 1'(5‘96111('c 5
and irrigate land and make homes for people. ~ So we wanted to i ?\
in for that purpose and protect our own people who were there %)urt1
thye comparative water supply that Arizona could use there jg limited.
We do believe it would be valiable to Arizona in this ]0{\'e1'—1) sin
question to know how “beneficial consumptive use” shall be en 1 a?n{
anlc\llwelghmk that{'fs one of the greatest values to us, pove

r. Povwson. You are still s 't ‘0] ing i
the report to the effect t]s'ttgti]t“i;Egé)(t)(l)tl])zgintt}éi p‘lopose'd s n

Teport ta ‘ t is not t ] preted as either for or
against? You are not consistent in the statement you are maki
now and in the statement of the report. are you? aa e

My, Cagrsox. Yes; they are consistent but vou are misquoting the
statement. The statement savs that Congress, by consenting, does
not do so. It does not say that yon would not do so if it I{;Téc'u e
material or that a court could uot consider it. That is one ti;ilrlle
that T want to be sure about, that in whatever language you put iﬁ
this report, we ave not foreclosed from the right, which 18 leﬂi%imﬂte
rlg'ht, to present this to whoever has to consider the questi& as ‘an
g}%‘; 3f31§2td2;1rg.)11g five parties to the original compact as to how it
.. With the aid of that we should try to have the compact construed
if we can, in the way we contend. P sret

Mr. Murbock. Are there any further questions of Mr. Carson ?

Mr. Carsou, there are other members here from Arizona, ar ther
not? Would von introduce them? S are fhere

M. Carson. Yes; Mr. Aiken and Mr. Killian

Mpr. Muroock, What are their positions? .

Mr. CARSON.'jMf_l’. Aiken is chairman of the Arizona Interstate
Streams Commission and Mr. Killian is the executive secret-all";r‘ o
_Mr. Muroock. Have yon gentlemen any statement that you '“;onlrl
like to make to the committee or insert in the record in the hearing?

Mr. Aiken. No.
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Mr, Kmuiax. No.
Mr. Murnock. We have also with us Judge Howell, of Utah.

STATEMENT OF J. A. HOWELL, ASSISTANT TO THE ATTORNEY
GENERAL, STATE OF UTAH

Mr. Howerr.. My name is J. A. Howell. I reside in Ogden, Utal,
where I practice law. I appear in this proceeding as assistant to the
attorney general of Utah. The attorney general of the State of Utah,
Clinton D. Vernon, is also here representing the State of Utah.

I may say to you by way of explanation of Utah’s position at this
time that in these proceedings that under the statute of the State of

Jtah the State engineer, with the consent of the government, is author-
ized to negotiate compacts with one or more of Utah’s sister States and
as you will have observed this compact was negotiated by and signed
by the then State engineer of the State of Utalh, Ed H. Watson. His
term of office expire(T upon March 1, and owing to a change of Gover-
nors he was not reappointed, and the new State engineer, of course,
is totally unfamiliar with the negotiation of this compact or its terms
and so 1t was deemed wise that instead of his coming on here, the
attorney general should come and I should accompany him by reason
of the fact that I was legal adviser to the State engineer in negotiating
the compact and I am familiar with its terms.

I say that particularly for the benefit of Mr. Engle, to assure him
that we have the authority to speak for the State of Utah, and if he
has any doubt about it as we say in the law, we will be glad to give
you any further assurance that you may require.

I would like to present for the record the bill which was introduced
in the legislature ratifying this compact which was senate bill No. 1.
I am sorry that I have not a certified copy of it, although the attorney
general has sent for one. I know of my own knowledge that it is the
bill that was introduced as Senate bill No.1 because I drew it.
It was passed without amendment and signed by the Governor.

I am sorry that I have not here the report, which I also drafted, of
the State engineer to the Governor and the legislature, but the attorney
general has wired for that also. As soon as it comes we will ask that
it be made a part of the record.

Mr. Murbock. This act of the legislature of the State of Utah con-
tains the text of the compact, does it not ?

Mr. Howrrr. It does.

Mr. Murpock. I will ask in this case, as in one or two other cases,
that the portion of the document which is pertinent be included in
the record, with the omission of tlie text of the compact. Is there any

ohjection? It is so ordered.
(The material referred to is as follows:)

STATE OF UTAH
EXECUTIVE DEPARTMENT—SECRETARY OF STATE'S OFFICE

I, Heber Bennion, Jr.. secretary of state of the State of Utalh, do herehy certify
that the attached is a full, true, and correct copy of Senate bill No, 1 passed by
the Utah Legislature on January 25, 1949, and approved by thie Governer of the
State of Utah on January 31, 1949, as appears of record in my office,

In witness whereof, T have hereunto set my hand and affixed the great seal
of the State of Utah at Salt Lake City, this 16th day of March 1949,

HrRrER BENXNION, Jr..
Necretary of State,
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SENATE BiLL No. 1

By Merrs. Hopkin and Melich

AN ACT Ratifying the Upper Colorado Rlver Basin Com t
New Mexico, on October 11, 1948, by those States of thga[clp[?:rtecrgﬂn?;ég f{tivss nﬁ:sil;e’
numelyz vArlzonn_, Colorado, New Mexico, Utah, and Wyoming, by the representatives of
those States, with the approval of the representative of the United States of America
gc it enuctcd by the Legislature of the State of Utah:
ECTION 1. The Upper Colorado River Basin Compact entered int.
) 7 0 at Santa
Fe, New ng1co, on October 11, 1948, by the Upper Colorado River Basin States
n‘amely, Arizona, Colorgulo. New Mexico, Utah, and Wyoming, by the represenm-’
tlfvgs of @hose. Sltatesb, with the approval of the representative of the United States
oL America, is hereby nnconditionally ratified, approved, an ir For ¢
by the State of Dinp. DD » and confirmed for and
SEB. 2. The text of said Compact is as follows: * * =
. SEc. 3. The Coqxpact ratified by this Act is the original signed by the Commis-
sioners represeuting the States of Arizona, Colorado, New Mexico Utah, and
\’_Vyommg, and t}le Secretary of the Commission, and approved by the,repres’euta-
tive of the Umt':ed States of America, and deposited in the archives of the
Department of State of the United States of America, and in the office of the
secretary of state of the State of Utah.

SEc. 4. Any error made, if any, in copying the original Compact ir ion 2
hel:eof, _shﬂll pe held not to invalidate the ratification gf the Coml;)act ili z?xf;t\l\?;ly“-

Sec. 5. This act shql} not take effect unti] said Upper Colorado River Basin
Compa.ct has been ratified by the States of Arizona, Colorado, New Mexico, and
Wyoming, and until the Congress of the United States of America has conséuted
thereto, but upon such ratification and such consent, shall at once take effect.
. Mr. HOW]i]LL. So far as there is :}n}y}r testimony in behalf of Utah,
L tall\]rl sme1 g;zﬁ a,l}lly t.est.nnony_ I might give would be purely cumu-

€, and with the consent of the chairman and the members of the

committee, Utah would like to submit this matter as Utah’s presenta-
tion of the case, that is, the testimony that has already been given
here and the answers thereto, as far as they are pertinent to any matter
that is before the committee at this time.

With that, I have nothing further to present except that T would
be glad to answer any questions that I may be able to answer.

Mr. Murvock. Mr, Engle ¢

Mr. Excie. Did you mention any official report made by your
negotiator to your State?
. Mr. HowrLL. I did. I said that I regretted that we did not have
1t with us, _but‘we had sent for it and that as soon as it came in we
would furnish it to you and ask that it be mnade a part of the record.

Mr. Excre. I would suggest that it be made a part of the file, be.
cause I do not know how volwmninous it is, ’

Mr. HowerL. I do not care.

Mr. Exocre. T take it that you have already considered this lan-
guage which has been under discussion here.

Mr, Howerr. Yes;Ihave. T agreed to it.

Mr. Mrier. Utahisin the upper or lower basin or both ?

Mr. HowerL. In both.

Mr. Miiier. What percentage and what division ?

Mr. HowrLL. A very small percentage is in the lower basin, The
greater part isin the upper basin.

Mr. Miuter. How much water under the compact would be your
share?

My, HowzrLn. Twenty-three percent in accordance with the compact,

Myr. Muroock. Judge Howell, are there others here from Utal s
Avre there inembers of your streams cominission liere?
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Mr. Howeir. Ouly the attorney general, Clinton D. Vernon, is
here.

Mr. Murpock. Will you introduce him ?

Mr. HowerL. Thisis Mr. Vernon, the attorney general.

Mr. Murbock. Mr. Vernon, would you like to make a statement to
the committee?

Mr. Vernon. I have no further statement than that which was
made by Judge Howell.

Mr. Murpock. We congratulate you and Judge Howell both.

Mrs. Bosone. Mr. Chairman, I hope that you believe everything
that Judge Howell said. He is from Utah which makes him doubly
creditable.

Mr. Murpock. I do believe him.

Mr. Barrerr. I have known Judge Howell for quite some time, and
Iknow the attorney general. They are both fine men.

Mr. Murbock. This concludes the statements of the representatives
of the five States participating in the compact. However, we have not
yet heard from the Federal representative.

Before we do that, we have two gentlemen here from New Mexico,
the Governor informs me. . Governor Miles, will you introduce them ¢

Mr. Mrues. We have with us Mr. Bliss, the State engineer, and Mr.
Curry, who is a member of the interstate streams commission.

Mr. Murpock. We are glad to have you here, gentlemen. We have
with us John R. Riter, engineer adviser to the Federal representative
of the upper Colorado River Basin compact. Mr. Riter should be
able to speak on this matter before we call on the former Cominissioner,
Mr. Bashwore. Go right ahead, Mr. Riter.

STATEMENT OF JOHN R. RITER, ENGINEER ADVISER TO FEDERAL
REPRESENTATIVE, UPPER COLORADO RIVER BASIN COMPACT

Mr. Rrrer. I have a brief statement that I would like to read, with
your permission.

Mr. Murpock. Go right ahead.

Mr. Rirer. Mr. Chairman, I deem it a privilege to appear before this
committee in connection with the proposed upper éolorado River
Basgin compact.

My name is John R. Riter. I am employed as an engineer by the
Bureau of Reclamation ; my present position is Chief, Hydrology Divi-
sion, Branch of Project Planning. Tn July 1946 I was asked to serve
as engineer adviser to the Federal representative in connection with
the upper Colorado River Basin compact negotiations. I also served
as chairman of the engineering advisory committee to the Upper
Colorado River Basin Compact Commission.

Other engineers served on the engineering advisory committee, as
follows:

Arizona: R. Gail Baker and R. I. Meeker.

Colorado: R.J. Tipton, R. M. Gildersleeve, F. C. Meriell, and C. L.
Patterson, who served until January 1948,

New Mexico: J. H. Bliss and J. R. Erickson.

Utah: C. O. Roskelley: F. W. Cottress, served intermittently: (", ],
Jarvis, served until January 1948,

Wyoming : R. D. Goodrich and H. T. Person.

Federal: H.P. Dugan.

S845H0—49--ver, -——10
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The committee also secured the services of Harry ¥. Blaney and
Wayne D. Griddle of the Department of Agricenlture to advise on con-
sumptive use rates in the upper Colorado River Basin.

Pursuant to instructions from the Upper Colorado River Basin
Compact Commission. the engineering advisory committee studied and
repovted on factnal data useful to the commission in negotiating the
upper Colorado River Basin compact. Progress reports were ub-
mitted to the commission in Septeruber 1946, December 1947, July
1948, and October 1948. A final report summarizing the various
progress reports was prepared and submitted November 29, 1948,

T wish to state that all of the conclusions of the engineering studies
were available and submitted to the commission before the compact
was completed.

The November 1948 report was merelv a compilation of the conclu-
sion of the various progress reports of the engineering commniittee,

The various factors studie by the committee and the conclusions
are briefly discussed herein.

Potential uses of water constitute mmportant factors in dividing the
available water supplies among the individnal States, and are con-
sidered to be involved up to the 7.500,000 acre-feet heretofore allo-
cated to the upper basin by the Colorado River compact.

The report by the Bureau of Reclamation, The Colorado River,
House Docunient No. 419, Eightieth Congress, first session, describes
present developments and lists potential irrigation and power projects
within the Colorado River Basin. According to the Burean of Recls.-
mation estimates, if all of the listed potential project possibilities in
the upper Colorado River Basin were constructed, the flow of the
Colorado River at Lee Ferry would be depleted by about 9,100,000
acre-feet,

In addition to the project potentialities presented in the Bureau of
Reclamation report, m each State used. data from its own files per-
taining to water use potentialities, particnlarly on water required for
irrigation of potential pasture land and for industrial and municipal
purposes. Use was made also of data submitted to the commission by
the Office of Indian Affairs on potential uses of water by Indian irriga-
tion projects. )

To assist in the water analysis. base maps were prepared to show
the locations of stream gaging stations on the Colorado River and
tributaries, drainage areas above the gaging stations, sites where
climatological data have been secured, and locations of present and
potential irrigation developments within the upper Colorado River
Basin.

Water contributions by States were determined by the committee
for the 32-year period 1914-45. inclusive, This period was chosen
for study because it was found to be most reliable from the stand-
point of available stream-flow records which conld be used to deter-
mine the water contributions by States. To complete this portion of
the assignment, it was necessary to—

() Tabulate historic stream flows at key gaging stations on the
Colorado River at Lee F erry and on tributaries near the State lines.

(h) Extend the available discharge records. where necessary, by
estimates based on corvelations with available records at other stations
to secure a complete record for the study period 1914-15, inclusive.

(¢} Estimate run-off from ungaged drainage areas between State
lines and key gaging stations. This involved a more refined determi-
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nation of drainage areas above the gaging stations and estimates of
unit rates of run-off on the basis of records from similar drainage
aveas and from precipitation data.

(@) Estimate past average annual stream-flow depletions due to
man-niade developments at the sites of use, at State lines, and at Lee
Ferry. To assist in solving this particular problem, data on irrigated
acreages compiled by the Burean of Reclamation, State and other
agencies were reviewed; climatological data in the water use areas
were compiled and analyzed ; a field inspection trip was made through
the npper Colorado River Basin and the services were secured of
two experts froin the Department of Agricn]tm-e—Harry F. Blaney,
senior irrigation engineer, and Wayne D. Criddle. rrigation engineer,
Under the direction of George D. Clyde, Chief. Division of Irrigation
and Water Conservation, Soil Conservation Service Research, these
two experts prepared for the conumittee a special report. eutitled
“Consumptive Use of Water Rates in the Upper Colovado River
Basin” June 15, 1945, A

(¢) Estimate channel losses between the sites of use, State lines,
and Lee Ferry and the relationship between annual channel loss aud
annual discharge. This study involved consideration of concurrent
mflows and outflows to various river sections, channel areas, and rates
of evaporation and transpiration losses by water areas and native
vegetation adjacent to stream channels.

There is presented on page 6 the water uses and water contributions
by States. the average for the period 1914—45. inclusive.

With the permission of the chairman, T will have it incerted without
reading it.

Mr. Murnocxk. Yes, if yon wish. We will insert it in the recouvd
at this point.

(The information requested is as follows :)

Water uses and water contributions by States, averages for period 191445,

inclusive
{Units 1,000 acre-feet]
State Arizona Colorado I\E}i‘;:o Utah Wyoming Total
Past annual depletions; t
At sitesofuse._...____.____ 4.0 1,062.8 72.2 556. 8 227.7 1,923.2
At State lines - 4.0 1,042. 8 7.3 4.8 228. 4 1,889.3
At Lee Ferry_ _____.______ 4.0 1,016.1 69. 5 544.3 216.0 1,849.9
Historic stream flows:
At Statelines _____.______ 133.2 10, 408.4 186.1 2,022.8 1,610.6 14,3/1.1
Out-of-State channel
losses.__ ... ___.._______. 1.0 455.6 7.7 6.0 102.2 | 5725
Contribution at Lee !
Ferrv . .. . __.___. 132.2 9,052.8 178.4 2,016.8 1,508.4 © 13.74.6
Virgin stream flows: 2
At State lines_. ___________ 137.2 11,451.2 257.4 2, 567. 6 1.%37.0 15,230, ¢
Out-of-State
osses_ ... __.___.. 1.0 482.3 9.5 6.5 112 4 AL O
Contribution )
Ferry. ... _.___.... 136.2 10,968. 9 247.9 2,561, 1 1.724.4 15.638. 5
Percent of total.________ 0.87 70.14 158 | WA a3 o

o Ferry, represent salvaged

! Differences hetween indicated depletions at sites of use, State lines, and L:
channel losses.

! Reconstructed flows to represent conditions as they would be prior - s
within the upper Colorado River Basin,

ma-ma-be levelopments



1-++ UPPER COLORADO RIVER BASIN COMPACT

Mv. River. The flow of the Colorado River is not uniform bnt
varies from year to year. At Lee Ferry the historic flow has ranged
between a minimum of about 4400000 acre-feet in 1934 to a Imaxinium
of about 21,900,000 acre-feet in 1917, The average historic flow for
IO, inclusive, was 13,788.600 acre-feet, In the 10-year period of
lowest historie flow, 1931-40 inclusive, the average annual flow at
Lee Ferry was 10.151.000 acre-feet,

To permit fuil use in the upper basin of its apportioned water
during droveht cyveles and still neet its compact obligation for delivery
of TH.000,000 acre-feet at Lee Ferry in any period of 10 consecutive
Years, it is evident that hold-over reservolrs must be constructed in
the npper Colorado River Basin to impound water in years of high
run-off and to release such stored water in critical periods of low
run-off. such as 193140 to help meet the upper-division obligation
at Liee Ferry,

The effects of the operations ¢f i1rigation projects and of storage
reservoirs which will be construeted connection with such projects
will be to partially regulate the stream flow, Rough studies made
by the Engineering Advisory Committee indjeate a required live-
storage capacity of not to exceed 30,000,000 acre-feet of river regula-
tion. ~ As developments and additional studies proceed, the amonnt of
storage capacity needed for regulatory purposes will be more pre-
cisely determined in the tuture.  There arve known storage sites in
the upper Colorado River Basin which have potential combined
capacities greatly in excess of the dicated live-storage vequirements
for river regulation,

Special studies were made of the potential uses and residua] stream
flows in the Green, Yainpa, and San J uan Rivers to assist the Com.-
mission in preparing articles XI1, XIIT, and XIV of the proposed
compact. '

That concludes my statement.

Mr. Murbock. May T ask a question with respect to (d) at the
bottom of page 4, please, which gives the basis of your estimate of
stream flow.

Did your committee make any use of the tree-ring studies conducted
by Dr. Douglas?

My Riter. No, sit. We did not. We confined ourselves to the
period of record on the river from 1914 to 1945, inclusive. That
period included the most severe drought for which we have stream-
flow records on the Colorado River. '

My. Murbock. Do you know how that period of drought compares
with other periods ofy drought as indicated by the tree-ring records?

Mr. Rirer. No, sir; we have not cousidered tree rings. We did
have an indication by comparing the fluctuations of the level of the
Great Salt Lake where records have been available for about 100
years. Now,of course, it is presumptive evidence.

There is no direct mathematical correlation, but it did indicate
that recent droughts—the one that we hope has been broken by this
year’s rm-off—were as severe as any other droughts for which we
have records for, comparing it with the Great Salt Lake records.

Mr. Murpock. Are there other questions?

Mr. Winme, What is the amonnt of water—it has been stated over
and over again, but T did not get it—that is permitted to flow down
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the Colorado River in the original compact for the States at Lee
ferry? What is the volume? )
: P]Mll."'. Rrrer. You mean the amount that was permitted to go d(f)w111?

Myr. Wrnrre. The first compact permitted about 50 percent o ltletz
water of the Colorado River to go over to the States. What is that
eg ) |
]tell\lil:. Rrrer. The upper basin is committed to leave 75,000,000 acre-
feet in any 10-year period. That means an average of 7,500,000 acre-
feet in any 10-year period.

Mr. Whrte. 7,500,000 acre-feet?

Mr. Riter. Yes. ‘

Mi‘. EneLe. And you say the flow there was about 4,400,000 acre-feet
in 1934, and it swelled to a maximum of about 21,000,000 acre-feet.
Then, there is quite an excess of over half the water that is now going
by Liee ferry? )

"Mr. Riter. Yes, sir.

i\'ﬁ'. Wirre. Is it contemplated to use a@ll the water except the
amowunt that is embraced in the first compact ?
mil;. Rrrer. The upper basin contemplates the use of the 7,000,000
feet per year on the average if such water is available after meetmgf;
the commitment of the lower basin and meeting the cox_nmltment )
the Mexican treaty to which all the basin States are bound: ine ]

Mr. Wurre. According to you statement on page 7, during the
year 1934, the minimum period, there would not be enough Wat;}l in
the whole river to supply the needs of the lower-basin States from
Lee Ferry. You were short about 3,000,000 right? _

Mr. Rrter. That is true, with the unregulated river. But, SIrﬁ} is
planned that large reservoirs will be built in the upper Colorﬁldo g}‘;e;
Basin which will store water in years of high run-oif and release tha

‘ater in years of low run-off. ]
“%\f 11-‘, 1\V¥11TE. Is is contemplated to hold the water over from year to

eat ot to regulate the flow ? -
Y Mr. Rier. It is planned to hold the water over from year to year.

Mr. Warre. When you had the peak in 1917 , You had three times
as much water going by Lee Ferry ?

1r. Riter. That is right. ) ] .
l‘l\g {%mm. Was it c%ntemplated in making this first pa(}:lt thé}llt it
would be possible to car{;y (l)ut thte tern;s of the agreement that there
v storage places built upstream ?
A Ol\lilrd %i;éga?m? are asking I?le questions that I cannot answe;. hI
was not present at the first pact. It is the concept of the Stateils of the
upper Colorado River Basin that reservoirs will be built on tt e main
stream to generate hydroelectric power and also furnish regula 1£n.
My, Wirte. It appears from your statement there would not be an{
water left for the upper-basin States if they were bound too(f))erml
7,500,000 to go down the stléeam whgn tthe;‘e:tl?s only 4,400,000 now.
Vhat w 1e upper-basin States get ou of it ? L
Wll\?rt %?S}ig.tll{ee}r%e?nber that that 7,g500,000 1s an average obhgat{]) on in
any 10-year period. The lowest 10-year period of record was 1931 to
40,

Mr. Wrrre. You have-1 year when it was only 4,400,0007?
Mz, Rrrer. That is right.
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Mro Wi, What do those people do? They cannot wait for

averages. They have to have the water when they need it each year.

Mpr. Rrrer. You understand theve is a large reservoiv on the lower
basin that will help in that. The original compact provided 75.000,-
000 acre-feet in a 10-vear period.

That did not necessarily mean, siv, that there has or had to Le
7,500,000 in any year. It means a 10-year period. If you want to
get a yardstick, let us look at the average for 1931 to 1940, where it
averaged about 10.000,000 acre-feet.

So. even without stream-flow vegulation, there would be some water
left for the upper basin to develop. Does that answer your question,
Mr. White?

Mr. Waire. T cannot contemplate that the men representing those
States would go into an agreement where the water would fluctuate
like that. They have to have a steady supply.

Mr. Rrcan. Do you yield?

My, Winte. Yes.

Mr. Recax. In 1 year they had 4,000.000, and in the next vear they
had 21,000,000. That is 25,000,000. They have a reservoir down
below that stores the water: so that, over a 10-year period, they get
7,500,000 each year.

The people irrigating the land below will have sufficient water,

Mr. Wrinne, 1t will not do any good to set up an irrigation project
with the water fluctuating.

Mr. Murbock. Will the gentleman yield?

Mr. Warte. I do not want to delay the proceedings. I just want
some information,

Mr. Muroock. T hope, from what has just been said by the {wo
gentlemen and the witness, that it is clear to everyone that this plan
will not work unless we have a storage in order to enable the npper
basin to deliver its average of 7,500,000 feet.

Mr. ExcLE. Let me add this one point. T think it should be <lear.
If I am wrong I hope the witness will straighten me out. My under-
standing is that the 75.000.000 acre-feet, which has to be delivered at
Lee Ferry over an average of 10-year period is the minimum, not the
maximum.

Mr. Rrrer. Congressman, if there is more water available, it will
be delivered. Of course, the upper basin—in fact, the whole basin—
is bound by the Mexican treaty which guarantees to Mexico certain
quantities of water; and under the basin compact there is a provision
which indieates that, if there is no surplus water to meet the demands
of the treaty in the npper basin and the lower basin, they will have to
share equally in any de ciency. Which means, if that condition should
arise. in addition to the 75,000,000 acre-feet, the upper basin would
also have to deliver its share of the Mexican-treaty burden. Then, if
there is water left over. in addition to the Mexican-treaty water and
in addition to the 75,000,000 acre-feet in every 10-year period, if tlere
is any water left over after the upper basin Las used its share, snch
excess would go to the lower basin.  Does that answer your question !

Mr. Excre. It does. And it brings me to the point T wanted to get
around to. and that is the table on age 6 of your statement.

In the first bracket, you have indicated the past annual depletions in
units of 1,000 acre-feét, and note 1 says that the differences between
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1 1 R - 1 S e [erry represent
mdicated depletious at sites of use, State lines, and Lee Ferry vepres
salvaged channel losses.

Mr. Riter. Yes, sir. ) . .

Mr. Excre. I notice over here in the total the dltf?l etnILe beﬁg\\iiniitglig

ot figure, which is at dtes of nse, 18 1.923.2, and at Lee Ferry 1t 18
first figure, which is at the sites of use, 15 1.923.2, a i
1,849.9. . o

“Now. subtracting those two, I get 83.3.
that be?

Mr. Rirer. 73,300 acre-feet.

Mr. Excri. 73,000% ot

My, Rrrer. And 800 acre-feet. e

Mr. Excrr. Isubtracted wroug. Ttis 3.3, That isthesalvage?

My, Riree. Yes. sir. . .. e

. [ixere. If the right of the upper States to 7,500,000 acve-feet of
o 'LM'L}“ul((l by the depletion theory at Lee Ferry, the difference
wafer 15 measured by t 01’] o it e wonld
) ¢ asur - Lee Fervy and at the site use
between the amount measured at L y and at t] use wonld
be the salvage water which is to be used to raise corn and to raise crops
and would not be chargeable against their beneficial consunuptive use
¢ -
1,0 acr 318 hat correct ?
of 7,500,000 acre-feet ; 15 not the _ R ~

Mr. Rrrer. Under that interpretation; yes. sir.  Yon lll]l(lelbtflll(ll, 01f
course, that I am not an attorney. I am not tr.vmgr to D ﬂ.(et:lll}: (01 :
struction on this. My connection with the compact negotiations was
lfnerelv that of an engimeer to secure factnal information. eatlt of o

These calculations that you have referred to ave t-‘lFe I(SUT] of ('ll'e
calculations of these eminent engineers from each Statg. _Fhes 1‘1 ®
matters of factual information. Now, the compact (-.01]111111-:3511011' 1:1.{
decided as a matter of policy, or for other reasons wh](.-ll are beyonc
a mere engineer, that the depletion theior'y is .th$ correct theory.

\ hey do not change their minds. ) )

M B AL T 1 g highly significant statement in

Mr. Rrrer. And T think that is f; tl;l? g

icle 6, inci ally, whic ves flexibility. .

rticle 6, incidentally, which lea lit) o N
! M. Excre. I did not intend to put you n the position of construing
the compact.

Mr. Riter. I understand that. . -

Mr. Excrr. I have been trying all day to bring out the f‘lult'lullt
some water could be used to raise corn and grow vegetgllbllsls w Htcl 1,
under one construction of this agreement, would be avai l;a eIto ‘ 1(:
upper-basin States, and under another theory wonld D-OtA e. \.vayn
to ask this further question as an engineering matter: IS] mp ox_tii

N . 7 ' g . ¥
ments are made on the stream, then vour salvaged channel losses wi
. h e . 2
increxse; will they not? ) -

L!II: Riter. That is something we do not know exactly. We tdlsfl
cussed that in our engineering committee and we conld Fo{; come ,oit«
uniform agreement on it. There were some r_nemkf)ielzs (]) the comm
tee who felt that this salvage would continue indefinitely. | 5

My view is this, sir: These reservoirs will occupy stream ¢ 113111f1e s
so the opportunity for salvage will be reduced by v1rtue1 of t‘?e' Fact
that a large part of the channel will be covered up by ’{‘ I1e resery (;11
and will increase the losses on it. That is one thought. fle%e ll\f‘?.lnf
possibility. sir. that. as we further reduce the amm(llnt. of w ::tm e
ried in the stream, the stream channels will tend to eterl(’)rl]a e. -

In other words, these streams are not clear streams. ‘ ie" o
quantities of sediment; and, as the discharge of the streams decreases.

How much water would
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;(1)11(11“3_ tOf that sedil_lllent will1 tend to become deposited in the channels
1L may cause thent to detertorate and actually ca
3 use loss ¥
rather than a salvage. Ve s of water
We wer : i 1 i i
That o tf] llTlf‘lblle io agree on that in our engineering cominittee,
at was the reason Mr. Tipton was unable to glve you a direct answer
to your question this orning.  We did discuss it, and there were
those two conflicting viewpoints brought out.
My, Ewncre. Thank you very much. :
hMr, Warre. You speak of this depletion. What do you attribute
t %l; tok seepage, evaporation, or diversion ? |
Ar. Rrrer. The lavgest shave of this, sir. is ; i ithi
L st she 15 consmnptive us
the b R , ST, ptive use within
Mr. Warre. That would be diversion ?
Mr. Rirer, Yes,
Myr. Warre. What about seepage?
My. Rirer. We have found some areas that have seeped.

Mr., Wirrs ; oaTr: : ;
plétiilo “\?\ nrre. Do you think seepage is one of the factors in the de-

Mr. Riter. Yes, sir.

Mr. Warre. What about evaporation ?

Mr. Rrrer. It is definitely a factor, sir.

Mr. Warre, You speak of this silt. Isn't the tendency of silt to
se(}vlht‘,hei{ bottolnY and {)he cl;imnel so that the water cannot seep out?

. RitER. Yes: but this ag \ ir, i :

adiatent irri’g atl:e dtlaand.seepf\be that I refer to, sir, is seepage

Mr. Warre. What part would you attribute to seepage?

Mv. Rirer. That is difficult to say precisely. o

Mr. Wrrre. What percentage do you attribute to diversion ?

Mr. Rirer. Approximately 90 percent. '

Mr. Wrrre. Would not evaporation easily account for 10 percent?

Mor. Rrrer. Yes: evaporation wonld and diversion out of the basin,

Mr. Muroock. Unless there are furtl i i
RDOCK. : her questions we will excus
Yyou, Mr. Riter. a °

Thank you.

Now we come to the conclusion. We would be glad to have a state-
genfg from Mr. Bashore, forner Commissioner of Reclamation and

residential appointee as chairman of this conference who drew the

corﬁpact.
r. Bashore.

STATEMENT OF HARRY W. BASHORE, REPRESENTATIVE OF THE

UNITED STATES, CHAIRMAN OF UPPER COLORADO RIVER
BASIN COMPACT COMMISSION

Mr. Basmore. Mr. Chairman, T appreciate having this opportuuity
to appear before this distinguished committee of the House of Repre-
sentatives. Some years have elapsed since I have testified before
a committee of the Congress. I have always felt that our congres-
stonal committees have evidenced great interest in the Federal recla-
mation program of the West. I have noted that. in recent years as
in the past, the congressional committees have continued to exhibit
keen Interest in all matters affecting the 17 western States and of
course, particularly in the water problems there arising. ’

UPPER COLORADO RIVER BASIN COMPACT 149

The entire delegations from the States of Arizona, Colorado, New
Mexico, Utah, and Wyoming are supporting legislation to grant the
consent of the Congress to the compact entered into by those States on
October 11, 1948.  You have heard the witnesses from the upper basin
States. The compact has been before the Congress officially since
January 31, of this year. Many members of this committee, however,
have been familiar with its termis prior to that date. My report on
the negotiation of the compact was forwarded 2 months ago both to
the President of the Senate and to the Speaker of the House. It is
contained in Senate Doctument 8 of the first session of this Eighty-first
Congress and has been made widely available. 1In the cirenmstances, I
consider that it is unnecessary for me to dwell at length upon the nego-
tiations which took place over a fairly extended period and which,
finally, culminated in that document called the npper Colorado River
Basin compact. 1t would be inappropriate for me to do so in any
event for preceding witnesses here have discussed the details of that
compact with you.

Let me, then, just point out some of the high spots of the compact
itself. The purpose of the compact and the effect of the compact are
principally to apportion among the States directly concerned the
use of waters of the Colorado River system which was apportioned to
those States as a group under the Colorado River compact. Fifty
thousand acre-feet have been apportiouned to Avizona; 51.75 percent of
whatever remaining use is available to the upper basin under the
Colorado River compact has been apportioned to Colorado; 11.25 per-
cent of that use has been apportioned to New Mexico; 23 percent of
that use has been apportioned to Utah; and 14 percent of that use has
been apportioned to Wyoming.

There, gentlemen, is the nub of the compact. Necessarily, some
rather elaborate provisions had to be written, and were written, to
define aud to protect the rights of the States that are parties to the
npper Colorado River Basin compact.

Furthermore, an agreement among the States necessarily required
some administrative provisions. Those were and are provided.
Finally, no compact would be complete or could be satisfactory unless
it took cognizance of the prerogatives, powers, and rights of the Fed-
eral Government in all respects. Many provisions of the upper Colo-
rado River Basin compact have been written to that end. I am satis-
fied with them and I have so advised the President and the Congress.

The commissioners from the respective States that are parties to
the compact are men of learning aund experience. They were well
aware, for instance, of the expectation that major water development
works in the Colorado River Basin must, in the future, as thex huve
in the past, be undertaken largely by Federal agencies carryvine our
constitutional and statutory purposes of the Federal Governnw .t
We were all concerned that this compact shonld be so written a- -
foster such development with due regard of course for the best ir.c -1 -1+
of the several affected States and of all Stateg iu the basin a-a «i ..

I am happy to be able to advise this committee that this civ 1 .t
is so written as to foster development by Federal agencies < ' ax
by agencies of the several States; as to promote the fulfilli -+ ~he
States of the Upper Basin States of their part of the oblicar’™ - < =n-
tered into by the United States in its treaty with Mexico.
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There is nothing in this compact that in any sense or in the remotest.

degree adversely affects the vights and privileges of any States that ave
parties to the Colorado River Basin compact. Nothing in this coni-
pact affects the obligations of the United States to the Indian tribes
or circumscribes the United States in caring for and in promoting
the welfave of its Indian wards, or affects the rights of those wards.

T do not. want to express myself at any length, at all, but I must deal
hefore this committee with one or two matters that T have heard dis-
cussed since the upper Colorado River Basin compact was enteved
into.

I have heard it suggested that the upper Colorado River compact
prematurely adopts a theory affecting the measnrement of the con-
sumptive use of water and that consent by the Congress to the compact
would constitute adoption by the Congress of the self-same theory
as being legally proper.” It is then said that, since consent by the
Congress would constitute congressional adoption of that theory, the
rights of lower basin States might be impaired should those States,
at some time or another, become engaged, let us say, in litigation
wherein. among other things, the propriety ot that theory might be
brought into question. '

I have been advised by my counsel that the meve consent hy the
United States to this compact would not of itself constitute implicit
adoption by the Congress of one theory of measurement ot consump-
tive use as against another. I hereby solemnly advise this committee,
thevefore, that congressional consent to this compact would not have,
and is not intended to have, such effect.

I have heard it suggested that the provisions in the upper Colorado
River Basin compact—to the effect that the consumptive use of water
by the United States of America or of any of its agencies, instrumen-
talities, or wards shall be charged as a nse by the State in which such
use is made—adversely affects the rights of the Indians. Nothing
could be further from the truth. The provision in question is obvi-
ously intended only as a practical guide to the respective States. It
does not, and cannot have the effect of limting the rights of the United
States of America, whether exercised in behalf of its wards or in any
other behalf or the rights of Indian tribes or wards. The compact
specifically disclaims any intent whatsoever to affect the obligations
of the United States, its agencies, or instrumentalities in or to the
waters of the npper Colorado River system. Obviously, such rights
and powers include rights and powers to create developments inu be-
half of its Indian wards as well as in fulfillment of its obligations to
Indian tribes.

On October 11, 1948, at the ceremonies incident to the formal signa-
ture of the upper Colorado River Basin compact, which were held
in the historic Palace of the Governors at Santa Fe, N. Mex., I was
privileged to say a few words. '

On that occasion I described the upper Colorado River Basin com-
pact as it then seemed to me. I have not changed my mind about it
and I think, thervefore, that it may be appropriate for me oun this
occasion to quote a portion of my address on that date. T then re-
ferred to the upper Colorado River Basin compact as “a document
which will forever be an example of fairuess, a demoustration of
statesmanship of the highest order, and finally. a proof of the ability

GPPER COLORADO RIVER BASIN COMPACT 151

of States to deal with their mutual problems no matter how complex,
throngh the traditional and constitutional compact method.”

Mr. Chairman, in concluding the presentation of matters relating
to the upper Colorado River Basin compact, may I be permitted to
make a few remarks concerning the work of those with whom it has
heen my honor to be associated and, also, a few comments on these
hearings. i )

It has been a great satisfaction to me to work with men of the fair-
ness and ability of the commissioners and their legal and engineering
advisers of the five upper Basin States. As the State of Colorado
snpplies the major portion of the water to the Colorado River and as
the Colorado commissioner and his advisers have had much experience
in the negotiation of compacts, the major burden of our work fell
natmrally ou Judge Stone—a lawyer who has earned and deserves a
high reputation throughout the West for itegrity, ability, and fair-
ness. In my opinion, he is to be highly commended for the leadership
ke has taken among the State commissiouners. )

In appearing before this distinguished committee, 1t has been our
plan to make our presentation as hrief as possible in order to conserve
vour time. There has been no attempt to evade answers nov to avoid
furnishing any information which this committee, in its wisdom, felt
necessarv. I believe that you will agree that the States have ably
and fairly presented the facts relating to the negotiation of the
compact and its intent. . _ .

Mr. Chairman, I have attended many heavings here in Washington,
but. T want to say that you personally have conducted these hearings
in an orderly and courteous manner and have been very patient with
all of our witnesses. The members of the committee have with prompt-
ness in attendance and great patience listened to onr presentation and
the nestions have been direct and to the point. I desire to express
niy appreciation to Mr. Engle and Mr. Poulson of California—par-
ticnlarly to Mr. Engle. whose questions served to develop facts in the
most direct manner. His questions have been incisive and clear,

I would also like to have inserted in the record my appreciation of
the work of my legal adviser, Mr. J. G. Will, and my engmeering
adviser, Mr. John R. Riter. They have been of great assistance to the
Federal representative aud, I believe, to the comnussion as a whole,
and have attempted at all times to be fair and cooperative.

To you, Mr. Chairman, and to all members of this distinguished
committee, I express my deep appreciation for your patience and
courtesy. )

That concludes my statement, Mr. Chairman. o

Mr. Murpock. Since yon, Mr. Commissioner, and I grew up within
“hog-calling” distance of each other in our boyhood days there are
many things I would like to say to you, and abont you, but Tam gong
to yield now to Congressmau Miller, in whose district T helheve yon are
a resident and liis constituent. Mr. Miller.

Mr. MmLer. Thank you, Mr. Chairman.

T want the record fo show that Harry Bashore—I do not know
liow many years he has served in the Reclamation Service, but it goes
back, I guess, nearly a third of a century—thought he waz eoinu to
retire from the Reclamation Service. He did retire. and moved ont
to a little farm in western Nebraska, an irrigated farni inoan nri-
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saation distriet, T think Harry Bashore was instrumental in setting
npin 1903,

My, Basnore, Congressman Miller, please do not give me credit
forall the mistakes that might have been made.

My, Murer, He was in on the ground floor. It is one of the oldest
rrigation distriets in the United States.

When T first came to Congress 6 years ago Harry Bashore was
Cemmtissioner of Reclamation, and many members on this committee
know the great service that he rendered at that time to me and to
the committee,

It was a great service.

I want the record to show that the service of Harry Bashore as
rendered to the 17 western States in matters of irrigation and their
problems has been invaluable.

While he thonght he was going to retire, like a good soldier, when
the President asked him if he wonld not sit in on this upper hasin
State compact he responde.

I hope that now if he is to lay down his duties, he will get out
again in western Nebraska where men live a little closer to the soil
and sun. He has been a useful and faithful citizen to western Ne-
braska and the Nation. I want the record to show he is my constituent
and we are proud of him.

Mr. Murpock. This compact is a fitting monument to a life well
spent in the cause of reclamation.

Mrs. Bosoxe. It seems to me the only mistake that the gentleman
has made concerning Mr. Bashore is that he did not settle in Utah
where we have the lowest death rate in the country.

Mr. ExcrLe. We think that Mr. Bashore will eventually wind up
where so many other thousands of American people are spending
their final happy days of retivement. in the great State of California.
We will welcome vou when you are ready to come,

- Mr. Basmore. That is a possibility, of course.

My, Excie. I have one or two questions I would like to ask Mr.
Bashore. _

Mr. Murbock. Very well, Mr. Engle.

Mr. Excre. In undertaking your respousibilities representing the
Federal Government on this commission, what did you regard as
your obligations to the Federal Government and to the States in
carrying out your dnties? '

Mr. Basaore. Well, to see that all of the United States was prop-
erly protected and to give whatever assistance I could in helping the
States to reach an agreement on the apportionment of water that
would be provided for them in the Colorado River compact.

Mr. EnNcre. Referring to the provision of the Constitution requir-
ing the consent of Congress to interstate compacts, do you know the
purpose of putting that in the Constitution ?

Mr. Basuore. Congressman Engle, T am not a lawyer and all T know
about law is the association that I have had with it. I refer that to
my legal adviser.

Mr. Exore. The reason I ask is that T have been a little bit puzzled
about the status of a Federal representative on this commission. If it
is true that the consent of Congress is asked for no other purpose than
the bare legal requirement of consent under the Constitution, what is
his function? Is he a referee?
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STATEMENT OF J. G. WILL, BUREAU OF RECLAMATION

Mr. Wik, There are certain classes of agreements whicl, under the
Constitution, States may not enter into.

I believe that one of the primary purposes of a Federal representa-
tive to participate in negotiations is so that he may aside from lending
assistance to the negotiating parties report back to the Congress on
the negotiations so that the Congress through his report may, among
other things, ascertain that the agreement does not belong in that
class of inhibited or prohibited agreements.

Mr. Engre. It may be necessary to determine that the compact was
not within the range of those which are not proper for a State to enter
mto. Secondly, it would seem to me that he would have as liis obliga-
tiou the duty of protecting the interest of the Federal Government.

Beyond that he would be a presiding officer, if he is so designated.

Mr. WinL. By courtesy of the Commission, Mr. Bashore was unaii-
mously elected chairman of the Upper Colorado River Basin Compact
Commisston.

My. Excre. You have heard, Mr. Bashore, the discussion in regard
to the language which has heen suggested as a part of the report of
this committee. From listening to your statement I take it that that
langnage is in accord with your views?

Mr. Basurore. That Janguage is in accord with my views, Ifyou put
it in the report of the committee, I do not think it would be objec-
tionable whatever.

Mr. Excre. 1 have one further question. You have filed, have you
not, a report?

Mrv. Basuore. Yes,

Myr. ExcLe. 1s there any objection to his report being made a part
of the record in this proceeding ¢

Mr. Mugpock. The Chair hears none.

Mr. WirL. That report is Senate Document No, 8.

(The document referred to is as follows:)

[8. Doc. No. 8, 81st Cong., 1st sess.]
UPPER COLORADO RIVER BASIN COMPACT

Compact Entered into by the States of Arizona, Colorado, New Mexico, Utah, and
Wyoming on the 11th day of October 1948, To Determine the Rights and Obli-
gations of Those States Respecting Uses and Deliveries of the Water of the
Upper Basin of the Colorado River

LETTER OF SUBMITTAL

MircuEeLL, Nesg., January 31, 1949.
Hon. AN W. BARKLEY,

President of the Senate.

My Dear Mr. PresipeENT: I have the honor to enclose a conformed copy of a
compact entered into on the 11th day of October 1948, among the Ntates of Ari-
zobna, Colorado, New Mexico, Utah, and Wyoming, to determine the rights and
obligations of those States respecting uses and deliveries of the water of the
upper basin of the Colorado River.

By virtue of my appointment by the President as the representative nf the
United States, I participated in the negotiations which led to the compact.
My report thereon is enclosed.

Sincerely yours,
Harry W, BasHORE,
Representative of the United Niates,
Upper Colorado River Basin Cowpact Xegotiations,
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UPPER COLORADO RIVER BASIN COMPACT

(Report and recommendation by Harry W. Bashore, representative of the
~ United States)

L. APPOINTMENT OF TIIE REPRESENTATIVE OF THE UNITED STATES

On the 17th day of July 1946 T was appointed by the President to participate,
asrepresentative of the United States of America, in the negotiation of a compact
proposed to be entered into among the States of Arizona, Colorado, New Mexico,
tah, and Wyoming to the end of determining the rights and obligations of those
States respecting the uses and deliveries of the water of the upper basin of the
Colorado River.

II. PURPOSES OF THE COMPACT

The major purposes sought to be accomplished by the compact in question are
more patticularly and best stated in paragraph (a) of article I of the compact
itself, which reads as follows :

“(a) The major purposes of this compact are to provide for the equitable divi-
sion and apportionment of the use of the waters of the Colorado River System,
the use of which was apportioned in perpetuity to the Upper Basin by the Color-
ado River Compact; to establish the obligationg of each State of the Upper Divi-
sion with respect to the deliveries of water required to be made at Lee Ferry by
the Colorado River Compact: to promote interstate comity ; to remove causes of
present and fuoture controversies: to secure the expeditious agricultural and in-
dustrial developurent of the Upper Basin, the storage of water and to protect life
and property from floods.”

ITL. RECOMMENDATION

I recominend that the Congress of the United States grant its consent to this
compact as promptly as possibly after the compact shall have been ratitied by the
legislature of each of the signatory States.

IV, BACKGROUND OF THE COMPACT

The report entitled “The Colorado River” (H. Doc. 419, 80th Cong.) contains,
ameng other things, the following recommendation Jointly made by Messrs E. A.
Moritz and E. O. Larson, regional directors, respectively, tor regions 3 and 4 of
thie Burean of Reclamation, Department of the Interior;

“* * * That the States of the Colorado River Basin determine their respec-
five rights to deplete the flow of the Colorado River consistent with the Colorado
River compact * * =*»

The upper Colorado River Basin is defined in the Colorado River compact as
“those parts of the States of Avizona, Colorado, New Mexico, Utah, and Wyoming
within and from which waters natnrally drain into the Colorado River system
which are now or shall hereafter be beneficially served by waters diverted from
the system above Lee Ferry.” It is, as pointed out in the Interior Department’s
report, an area “larger than New York, Pennsylvania, and New Jersey combined.”
It is the sounrce of the greater part of the water reaching the Colorado River,

By the Colorado River compact there was apportioned in perpetuity to the
upper basin “the exclusive fieneficial consumptive use of 7,500,000 acre-feet of
water per annum * * *” That compact does not apportion such use among
the States concerned. Under the terms of that compact the upper-basin States
ure obligated also, among other things, not to “cause the flow of the river at Lee
Ferry to be depleted below an aggregate of 75,000,000 acre-feet for any period of
10 consecutive years reckoned in continuing progressive series beginning with the
1st day of October net succeeding” its ratification.

V. HISTORY OF THE COMPACT NEGOTIATIONS

The task of reaching agreement upon an apportionment, among the States
concerned, was hegun ofiicially on July 31, 1946. at Salt Lake City, Utah, the date
upon which the group, consisting of one commissioner from each of the States
of Arizona, Colorado, New Mexico, Utah, and Wyoming, and their engineering
and legal advisers first met formally. On that date I was honored by being
clected to preside over those and subsequent negotiations and deliberations,
Reven additional sessions followed : Two at Santa Fe, N. Mex.; two at Denver,
Colo.; one at Cheyenne, Wyo.; one at Vernal, Utah; and the series of hearings
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Ield, respectively, at Rock Springs, Wyo.; Grand Junction, Colo.; Price, Utah;
: armingten, N, Mex. . 7

”1911-'1::1:‘1,_\ gf the Upper Colorado River Compact Commismpq were open to
the publiec. 'The public was invited at all times to expr‘ess opinion and helpf'ul
advice. At the hearings, to which I have referred, the (,0111.11115510!1 WIS SICCess-
ful in eliciting much testimony that served greatly to assist in its subsequent

iberations.

dekl;):?nlges of the Federal Government contributed much to the successinl nego-
tintion of the compact., Regional Directors Larson and Batson, pf the.Bur(?au
of Reclamation. attended most of the sessions. They made their engineering
aud legal aides available at all times. The Commissiqn was creatly .nsswted by
Mrv. J. k. Riter, Chief, Division of Hydrology, Branch of Pr(‘)_]ec.-t le_mmg: Bureau
of Reclamation, who served as chairman of the Cominission’s engineering com-
mittee and who, together with other distingnished engiueers'from each qf the
signatory States, performed a monumental task in the collation and the inter-
pretation of basic data. All agencies and departments of the Federgl (?ovem-
ment having an interest in the outcome of the negotiations were invited to
inform the Comnmisxion, through me. of their views on t]l(? sqlntion of the prpb-
lems with which the Commission was faced. They were invited to confer with
me at any time. $So that no agency or department should lx:e overlopked, I
invited the Director of the Bureau of the Budget, after .ha\’ing informed 11.1m that
I had requested views from the Secretaries of War, Agriculture, nnd. Interior, and
from the Federal Power Commission, to apprise all other agencies or depart-
ments of my interest in receiving their views, This general inquiry was
followed. some months later, by a specific request to each of suph agencies to
advise, first, what right, if any, to the use of upper Colorado River water the
agency had or claimed on behalf of the United States, und‘, secoud, \\'lm.t par-
ticular provision and what particular language should be mcorp(n-n_ted in the
compact to protect the right, if any, to the use of upper Celorado I_h\'er water
held or claimed by such agency on behalf of thie United $t=ltes. Al 1|1f()1'|{1:1(10n
and suggestions received were given carefnl consideration by the Commission.

VI. TREATMENT OF FEDERAL INTERESTS

All specific suggestions made by Federal agencies for lncorporatiqn in the
compact of language to protect the interests of the United States or of its wards
were adopted.

Outstanding provisions in which these interests are protected under the terms
of the compact are, in the order in which they appear : .

(1) The provision in article VIII of the compact for representation of the
United States on the Upper Colorado River Commissiqn.

(2) The provision of paragraph (a) of article IX whereby no _Stntg may—
“deny the right of the United States of America * * * to acquire rights to
the use of water, or to construct or participate in the construction and use of
diversion works and storage reservoirs with appurtenant works, canals, and con-
duits in one State for the purpose of diverting, conveying, storing, regulating,
and releasing water to satisfy the provisions of the Colqrgldo River Compact re-
lating to the obligation of the States of the Upper Division to Ipalie del_iverles
of water at Lee Ferry, or for the purpose of diverting, conveying, gxtormg, or
regulating water in an upper signatory State for consumptive use in a lower
signatory State when such use is within the apportionment to snch lower State
made by this Compact;”. . ) '

(3) The provisions of paragraph (c) of article X1V, whereby “any pl'efe}'entlal
uses of water to which Indians are entitled under Article XIX” are required to
be “excluded in determining the amount ot curtailment to be made” under such
paragraph; and .

(4) Article XIX, which provides that nothing in the compact shall be con-
strued as— . . i

“(a) Affecting the obligations of the United States of America to In(hqn tribes:

“(b) Affecting the obligations of the United States of America under its {reary
with Mexico; ) _

“(c) Affecting any rights or powers of the United States of Ampn(-n._ its
agencies or instrumentalities, in or to the waters of the Upper Colorady River
system, or its capacity to acquire rights in and to the use of said waters:

‘“(d) Subjecting any property of the United States, its agencies or instrument-
alities, to taxation by any State or subdivision thereof, or creating any oblization
on the part of the United States of America, its agencies o instrumenrulities. by



reason of the acquisition, construction, or operation of any property or works of
whatever kind, to make any payment to any State or political subdivision thereof,
State ageucy, muuicipality, or entity whatsoever, in reimbursement for the loss
of taxes: and

“(e) Subjecting uny property of the United States of America, its agencies, or
instrmnentalities, to the laws ot any State to an extent other than the extent to
which snch Inws would apply withont regard to the Compact.”

VI MEASUREMENT AND CURTAILVEXT OF USE

The provisions in the compact for the measurement of use and for the curtail-
ment of the use of water when requirved in order to meet the obligations of the
upper-basin Statex with respect to flows at Tee Ferry are fair and equitable
to each of the States and manifest the intention of the States concerned to
fulfill the joint aud several obligations whiclt they undertook in the Colorado
River compaect. The adwministrative body provided for under the compact will,
in my judgment, constitute a thoroughly usetnl agency which will operate fairly,
equitably, and efficiently and withont conflicting in any way with operation by
Federal agencies of those reservoirs, heretotore or hereafter constructed, for
the purposes for which they were or many hereafter be anthorized,

VIIL, THE APPORTIONMENT

The apportionment of consumptive nse, as provided by article TIT of the com-
pact, is fair and eqnitable to each signatory State, is economiecally sound, and
is consistent with the best information available ax to potential development,
in the upper Colorado River Basin. The apportiontment in questions jg ax
follows:

“(1) To the State of Avizona the consumptive nse of 50,000 acre-feet of water
per annumn,

*(2) To the States ot Colorado, New Mexico, Utah, and Wyoming, rexpectively,
the eonsumptive use per annum of the quantities resulting from the application of
the following percentages to the total quantity of consnmptive use per annmn
apportioned in perpetuity to and available for use each year by upper basin
under the Colorado River Cowmpact and remaining after the deduction of the
use, not to exceed 50,000 acre-feet per annum, made in the State of Arizona.

“State of Colovado________________ P;1w7c'?t
State of New Mexico_____________ - 1123
State of Utah___________________ T —= 23.00
State of Wyoming.______________ [ TTTTTTTTTTTTTTTTTC 141007

IX. CONCLUSION

The compacet will, in my judgment, effectively accomplish its stated purposes ;
it will fully protect the interests of the United States of Awerica and of its
wards ; and, finally, it will tend to assure that the waters of the upper Colorado
River Basiu will be put to their best and most economieal use,

) Harry W. BASHORE,
Representative of the United States of America,
Upper Colorade River Rasin Compact Negotiations.

Mr. Wiwe, It includes the full text of the compact, and perhaps to
save expense you may wish to omit that part of it.

Mr. Encre. Ithink thatis proper.

Myr. Muroock. Yes, to save on printing only the pertinent parts of
the report minus the text of the compact which is otherwise included,
will be placed in the record.

Mr. Excre. Mr. Bashore, due to the presence of Mr. Will, your at-
torney, I assume that your views are not inconsistent with thoge of the
Government agency which at other times Mr. Will represents?

_ Mr. Basmore. All Government agencies that might have any interest
in this compact were contacted and T am sure that we have represented
those agencies in accordance with their wishes. I cannot anticipate
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any objection on the part of any Government agency to any statement
that Mr. Will has made or that. I have made.

Myr. ExcLe. Tunderstand, Mr. Will, there is a report pending.

Mr. Wirr. I believe T should state, Mr. Engle, that I deeply regret
that the Secretary of the Interior’s report has not vet been received in
this committee. The clearances of that report are under way at the
present time. I hope it can be up here within something like 24 hours.
I cannot gnarantee it, but I certainly hope so. I hope that the Chair-
man’s permission will be granted when it reaches here so that it may
be included in the record.

(The report of the Secretary of the Interior is as follows:)

UxN1rED STATES DEPARTMENT OF THE [NTERIOR,
Washington 25, D. C., March 21, 1949.
Hon, ANpREW L, SoMERS,
Chairman, Committee on Public Lands, House of Representatives.

My Drar Me. SoMmERs: We are glad to comply with your request for an expres-
sion of this Department's views on H. R. 2325, H. R. 2326, F. R. 2327, H. R. 2328,
H. R. 2329, H. R. 2330, H. R. 2331, H. R. 2332, H. R. 2333, and H. R. 2334, bills to
grant the consent of the United States to the Upper Colorado River Basin
compact,

The Colorado River compact apportioned to the upper hasin “the exelusive
beneficial consumptive nse of 7,500,000 acre-feet of water per annwmm * ¥ =
That use was not apportioned smong the States concerned, to wit: Arizona,
Colorado, New Mexico, Utah, and Wyoming, In its report entitled “The Colorado
River” (H. Doc. 419, 80th Cong.) this Department suggested that the States of
the Colorado River Basin determine their respective rights to deplete the flow
of the Colorado River consistent with the Colorado River compact. This the
Upper Basin States have doue, after extensive negotintions that were partici-
pated in by Mr. Harry W. Bashore as representative of the United States.

Mr. Bashore’s report on the unegotiations in question has been filed with the
Congress and is published as Senate Docnment No. 8, Eighty-first Congress. I
commend that report to the consideration of your committee. Mr. Bashore finds
that the Upper Colorado River Basin compact will accomplish the purpose of
providing for the equitable division and apportiomuent of the use of the waters
of the Colorado River system, the use of which was apoprtioned in perpetuity to
the upper basin by the Colorado River compact; of establishing the obligations
of each State of the upper division with regpect to the deliveries of waters re-
quired to be made at Lee Ferry by the Colorado River comipact ; of promoting
interstate comity; of removing causes of present and future controversies; and
of securing the expeditions agricultural and industrial development of the upper
basin, the storage of water and the protection of life and property from floods.
He recommends that the Congress of the United States grant its consent to the
Upper Colorado River Basin compact. I heartily concur in his findings and in his
recommendation,

In view of my understanding that yonur committee wishes an immediate report
on the bills enumerated above, T have been nnable to ascertain from the Director
of the Bureau of the Budget the velation of the recommmendation made in this
report to the program of the President.

Sinecevely yours,
O8car L. CHAPMAN,
Under Secretary of the Interior.

My, Warte. Mr. Chairman.

Mr. Murpock. Mr. White.

Mr. Witk 1 want to renew my question that I made at the hegin-
ning of this hearing. I would like to ask Mr. Stone a few questions,

Mr. Murnock. Arve there any further questions?

Mr. Barrerr. Mr. Chairman, I would like to compliment My, Will
and Mr. Bashore for their splendid work on this compact. 1 know the
people in Wyoming and the people in the other States affected are
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deeply appreciative of the splendid work that they have performed
on this compact. '

Off the record.

{Discussion off the record.)

Mr. Barrerr. Will there be a comprehensive bill, or will these proj-
ects be presented mdividnally ? '

Mz, Basnore. I do not know how the Burean of Reclamation will
handle that. With this compact consented to by the Congress it
seems to me there will be no wild scvanibie for water. They will know
approximately how much water they will get. Each State will know
approxnvately and then the projects that fail within that allocation
will be presented to the Congress. They will be fostered by the States
of Wyoming and Colorado and New MeXico, aud so forth, and aunthori-
zation will be sought in appropriations.

I judge that there will be an orderly development and that the
States of the npper basin and lower basin, [ hope altogether will
push for the development of the Colorado River Basin project.

Mr. Barrerr. It onght to come along then in an orderly and rea-
sonably fast order, should it not )

Mz Basszore. I do not know about the order. Of course, Congress-
man Bavrett, there are a lot of things that come into the answer to
that question. It would be the condition of the United States Treas-
ury, the drains that arve pnt on it, on account of other necessities, and
so forth, but there is one thing about this compact that does please me,
and that is any State is assured of its water in perpetuity regardless
of its geographical position or of its possibly unfavorable climatic
conditions. It has that water reserved for it in perpetuity and no-
body can encroach upon it. Its development can come along.

Mr. Barrerr. That is true.  That is a matter of great importance
to the people of Wyoming.

Our people are somewhat impatient and they would like to have
some actual construction before very long. I assume that the Bureau
should be bringing up projects to this committee before long for au-
thorization. I think 1t might be well for the States to determine the
matter of priority. There might perhaps be some in each of these
States. How about that, Mr. Will? Are you going to be prepared
before long to submit some of these projects to the Congress?

Mr. Witr. We are preparing now, Mr. Barrett. The investigation
has been proceeding for many years and they are continuing. A plan
will be evolved and will be presented to the Congress. There will
doubtless be recommendations for authorization in stages. Beyond
that I do not feel that I can tell the commiittee with any degree of
definitiveness in what form our recommendations will be made or
what their substance will be.

Mr. Barrerr. I understand that you do have a report in the De-
partment on the Seedskadie project now in from the field. I assume
there are other projects and I wanted you to know that we have the
matter in mind and we would like to have them expedited as much
as we possibly can.

Mr. Wi, Yes, sir.

Mr. Lemxe. I noted the other day that there are over 2,000,000 un-
employed people. The estimate was that at the end of this year there
would be §,000,000. Being a firm believer in employment ‘assurance
rather than unemployment insuvance I think the Department can
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bear that in mind, and we had better have some work to do for those
people who have no employment rather than to pay them for loafing.

Mr. WiLL, Yes, siv.

Mr. EnoLe. Can you tell us how soon we can anticipate the report
that you say is at the Budget ?

Mr. Wir. T did not say that, but that is where it is. I said, Mr.
Engle, that T hoped to get it up within 24 hours.

Mr. Bargrerr. I do not believe we asked if it was favorable.

Mr. LeMxe. You can guess,

Mr. Wire. At the time the compact was executed the Secretary of
the Interior expressed himself as enthusiastic over it. So did the
Commissioner of Reclamation.

Mr. Murpock. We thank you.

This will conclude our session but Congressman White would like
to ask one or two questions of Judge Stone.

Judge Stone, conld vou return to the stand?

Proceed, Mr. White.

Mr. Wuite. Are you now commissioner of water for the State of
Colorado?

Mr. Stone. I am director of the Colorado Water Conservation
Board of the State of Ciolorado.  That board has two principal func-
tions. One is to take care of and handle interstate water matters
and to aid in the development of the State’s water program.

I was also commissioner of the State of Colorado in the negotiation
of the upper Colorado River Basin compact.

Mr. Wi, You have participated in the negotiations and in the
proceedings in connection with the division of water of the Colorado.
River?

Mr. Stone. Yes; I did so on behalf of the State of Colorado.

Mr. Wurre. And you are now concerned with the interstate
relations,

Does the provision of that contract in any way affect the division
of the water of the Colorado River between the States of Colorado
and Arizona?

Mr. Stone. As has been stated here and T concur in the statements
that have been made in that regard, this compact is an agreement
ameng five signatory States.  Tts provisions are binding only on those
States and are not binding npon any State not signatory to the
compact.

Mr. Wrute. Does the compact in any way affect the division of the
water of the Colorado River between the States of California and
Arizona? I will repeat the question.

Mr. Stone. This compact only involves the States of the upper
basin. California is not a State of the upper basin. Tt is a State
solely of the lower basin. and it. accordingly, cannot and does not ad-
just or attemipt to adjust any controversy that may now exist be-
tween the States of Arizona and California.

Mr. Wurre. The utilization of water in the upper basin Srates will
in no way affect the division of the States of California an Arizona,
will it ?

Mr. Barrert. I would like to make a little obzervarion. e have
spent about a day on that very point.

Mr. Warrr. I do not think the record is very clear on the point. and
I think Judge Stone is qualified to give an an=wer to the question.
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Mzy. Stone. Will you repeat that question ?

Mr. Wure. T said, “Does this compact in any way affect the divi-
sion of the water of the Colorado River between California and
Arizona?”

_ Mv. Stone. Since this compact is not binding on California, since
1t 1s 1ot a signatory to this compact, and since Arizona has reserved
any rights as a lower basin State and as a State of the lower division,
my answer to that would be that it does not. ‘

Myr. Warrte. Do you favor advocacy of the division of water be-
tween Arizoua and California?

My, Sroxe. Congressman White, my advocacy one way or another
would——

Mr. Murboex. May T interrupt the witness for one moment? Dr.
Miller, I note you are about to leave. If you could wait just a moment,
I think we can vote on this bill in the subcommittee.

My, Srone. T will answer it this way: Iu my judgment, and I be-
lieve in the judgment of everyone who is familiar with the Colorado
Basin, it would be most desirable if Arizona and California and
Nevada could agree, as we in the upper basin States, have agreed, on
the apportionment of the water made available by the Colorado River
compact to the lower basin. .

Mr. Wurre. As a matter of fact, that is an issie now before the
Congress, is it not?

Mr. SroNe. Pardon me?

Mr. Winte. T say that is an issue whether we will have the division
by negotiation or by court procedure, and it is an issue before the
Congress, is it not ?

Mr. Srone. If T nnderstand your question correctly, those of us
who have been dealing with these problems believe that it is always
more desirable to amicably adjust these interstate water matters
rather than go to court. It occasionally happens, however, that an
original action of the Supreme Court is the only means by which
these controversies may be finally adjusted.

Mr. Wrrre. Thave one more question. The present reclamation law
provides that in the sale of power, generally on Government-owned
property or power projects, municipalities who operate will be given
preference. Does that policy have your approval?

_Mr. StonE. Yes; that is the present law. It has been the reclama-
tion law for many years and has proven to be very desirable policy.

Mr. Wuarre. And that has your approval, that the towns and coop-
erutives have preference in buying that power?

Mr. Sroxe. I have never opposed that policy. It has been the judg-
ment of the Congress that that is a good policy. Tt was put in the
law by the Congress, and it has remaiued there. T assume that it is
generally accepted by the Congress as appropriate policy..

My. Warre. In yonr previous participation in the negotiations and
dealings you do know that that was an issue?

Mr. Stone. I recall that that has been in issue.

My, Wrrrre. That completes my questioning, Mr. Chairman.

Mr. Murbocx. Mr. Poulson has a statement which he would like
to have included in the record. In the interest of conserving time
unless there is objection, it will be inserted as given. - ’
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STATEMENT OF NORRIS POULSON, MEMBER OF CONGRESS, STATE
OF CALIFORNIA

Mr. Povrson. Mr. Chairman and my colleagues on the committee,
I desire to add my compliments to the upper river basin States for
their success in agreeing among themselves as to liow they will divide
up their Colorado River compact apportionment of 7.5 million acre-
feet. of beneficial consumptive use annually. T wish that the lower
basin States might agree among themselves as to the division of their
water rights. This committee 1s now considering H. R. 2325, which
seeks congressional consent to the compact made by the upper basin
States.

As has been said here the upper basin States have the right to do
with their water as they please, but they must not be permitted to
change the basic Colorado River compact of 1922, signed by all seven
States. which was approved by the Congress as a six-State compact by
the Boulder Canyon Project Act (45 Stat. 10573). T say a “six-State
compact™ because that is what Congress did approve, and 1 do not
know what the situation now is, since Arizona'’s ratification of the
original seven-State compact in 1944.

Nor are the upper basin States to be permitted to adversely affect the
interests of the United States or of the basin States which were not
signatory to the upper Colorado River Basin compact. Mind you, I -
am not contending, at the moment, that the compact hefore us has any
such purpose but we are correct in exploring the situation, and I
applaud the attitude of my colleagne, Congressman Engle, in his
efforts to find ont the true situation,

All of the members of this committee have heard of the nnfortunate
controversy that exists between Arizona and California with Nevada
to some extent, caught in the middle. All of these States—Arizona,
California, and Nevada—have contracts with the Secretary of the
Interior, each calling for the delivery of a specified quantity of main-
stream water. Now, each of the contracts contain a clause that makes
siich water delivery “subject to the availability thereof under the Col-
orado River compact and the Boulder Canyon Project Act.”

So far so good, but the States are not in agreement as to their re-
spective rights under the Colorado River compact and the Project
Act. The contest still rages and one of the points n issue is jnst what
the compact meant by the term “beneficial consumptive use” Califor-
nia contends that. it means “diversions less returns,” but Arizona con-
tends it means something else. Arizona coutends, with relation to its
use of Gila River waters, that it'should be charged not with the water
it consumes, but on the theory of “man-made depletions of virgin
flow.” By this definition of “beneficial consumptive use” Arizona seeks
to avoid being charged with its full use of Gila River waters,

Now, Mr. Chairman, the legal definition of “beneficial consumptive
use” must still be made by the conrts, but we find that in the upper
basin compact which we are asked to approve, that the upper basin

-States, seek, by that compact, to establish for themselves that defini-

tion of “man-made depletions of virgin flow” (art. VI). Now that’s
all right, Mr. Chairman, for the upper basin States to <0 agree among
themselves. but they ask this Congress to approve their compact con-
taining such a definition. Ewven that may be all right. it they don’t
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lead the Congress into approving such a definition for itself, and, per-
haps, for the States of California and Nevada, neither of which signed
the upper basin compact. The upper States should not put us in any
such possible position and we, of California, and our colleague from
Nevada, are entitled to ask this committee for fair play and for pro-
tection. Who can say what the Supreme Court will think of such
action by Congress? I don’t know and I doubt if any of us know.

I urge you to carefully consider your position and to protect your-
selves, the Iederal Government, dand the States of California and
Nevada against the possibility of being injured by your action. All
that is needed is definite assurance by amendment to the bill, or by
other appropriate action that the United States is not, by consenting
to this compact, committing itself to any interpretation, expressed or
mmplied, of the main Colorado River compact, that is contained in the
upper-basin compact. With such protection, Mr. Chairman, I am for
the upper-basin compact, and I will vote for it.

STATEMENT OF HON. HAROLD A, PATTEN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ARIZONA

Mr. Parren. Mr. Chairman, as a Congressman from the State of
Arizona, I speak in behalf of the people of Arizona before this com-
mittee. We in Arizona have been interested in the security and eco-
nomic well-being assured the State and Natiou by the upper Colorado
River Basin compact. This compact has been fully satified by Ari-
zona and all parties interested in the improvement and development of
this great area.

As a Representative, I heartily concur in all the evidence that has
been presented in support of the resolution giving consent of the Con-
gress to such a compact, and I shall earnestly endeavor to lend my full
support to see that the resolution., without amendments, will be
reported nmanimously by the committee.

STATEMENT OF HON. JOHN H. MARSALIS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF COLORADO

Mr. Marsaris. Mr. Chairman, my name is John H. Marsalis. I am
a Member of Congress representing the Third District of Colorado.
As such I introduced a bill, H. R. 2326, to ratify the upper Colorado
River Basin compact, the same being identical to the bill upon which
hearings are now being had. I favor the ratification of this compact.

The_original compact entered into in 1922 and approved by the
United States Government paved the way for development of the main
and lower channel of the Colorado River and the erection of the
Boulder Dam. This compact apportioned to each of the upper and
lower basins in perpetnity a total of 7.500.000 acre-feet for beneficial
consumptive nse annually.

The time has now come when upper-hasin States desire to proceed

in the development, of their area, and in order to proceed logically and .

safely with such program, it was necessary that an agreement be
reached between thein concerning the amount of water to which each
was separately entitled under the 1922 compact award. An agree-
ment was finally reached between the States of Arizona, Colorado, New
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Mexico, Utah, and Wyoming, and thereafter incorporated into a com-
pact duly ratified by the legislatures of such States and signed by their
Governors. It is this compact that we now seek approval of by the
United States Government, and it is my earnest hope that early ratifi-
cation be obtained.

Mr. Stone. Mr. Chairman, were there any other questions?

Mr. Murpock. I believe that concludes the questions, J udge Stoue.

Mr. Barrerr. If it is in order, I would like to move that H., R. 2325
be reported favorably to the full committee, with the understanding
that the language agreed upon this afternoon shall be incorporated
into the report of the bill.

Mr. Warre. I second the motion, Mr. Chairman.

Mr. Murpook. You have heard the motion. It has been seconded.
All in favor of the same make it known by saying “aye”. Opposed,
“no.” It is carried unanimously.

STATEMENT OF HON. JOHN E. MILES, REPRESENTATIVE IN
CONGRESS FROM NEW MEXICO

The adoption of the upper Colorado Basin compact by the legisla-
tures of the signatory States and congressional consent to this compact
will mark a great forward step in the development of the Colorado
River.

I would like to state particularly for the record that it might be
noted that by the terms of article XVITI the State of New Mexico and
the State of Utah reserve their respective rights and interests under
the Colorado River compact as States of the lower basin. This has
reference to the provisions of the Colorado River compact of 1922,
article IT, subparagraph (g), whereby the term “lower basin” is defined
as “those parts of the States of Arizona, California, Nevada, New
Mexico, and Utah within and from which waters naturally drain into
the Colorado River system below Lee Ferry, and also all parts of said
States located without the drainage area of the Colorado River sys-
tem which are now, or shall hereafter be, beneficially served by
waters diverted from the Colorado River system below Lee Ferry.”
This recognizes the interest of New Mexico in the Gila and Liftle
Colorado Rivers and their tributaries which rise in New Mexico.
These rights are not affected by the terms of the upper Colorado River
Basin compact. They are governed entirely by the terms of the ori o-
inal Colorado River compact of 1922. The portion of the waters of
these rivers which New Mexico may be entit}ed to use consumptively
has not been determined. This may have to be done by compact with
the other States of the lower division, or in the case of the (+ila River
by the authorization by Congress of the construction of the central
Arizona project, and congressional provisions binding on Arizoua,
California, and Nevada, apportioning a certain quantity of can<inp-
tive use to New Mexico, or by agreement with Avizona aliw afier
Arizona and California settle their controversies over 11, wiips of
the lower Colorado and its tributaries.

Mr. Muroock. The committee stands adjourned.

(At 4:15 p. m., the hearing was adjourned.)
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FRIDAY, MARCH 18, 1949

House or REPRESENTATIVES,
Committee on Public Lands,
Washington, D. O.

The full Committee on Public Lands met at 10 a. m., Hon. J. Hardin
Peterson presiding,

Present: Messrs. Peterson, Murdock, Engle, Redden, Motris, Re-
gan, Bentsen, Baring, Mrs. Bosone, Messrs. Marshall, Aspinall, Miles,
Crawford, Lemle, Barrett, LeFevre, Miller, D’Ewart, Poulson, San-
born, and Bartlett.

Mr. Prrerson. Mr. Murdock says he is ready to report his compact
bill. The Subcommittee on Irrigation and Reclamation, which in-
cludes the full committee, has had rather extensive hearings on the
compact bill with reference to the npper Colorado Basin compact.
It is H. R. 2325.

In those rather extensive discussions there were certain things that
they wanted written into the report. As I understand it, you
reported it out unanimously from your committee ?

Mr. Murpock. Yes, Mr. Chairinan; the Subcommittee on Irriga-
tion and Reclamation unanimously reported H. R. 2325 with the un-
derstanding that certain langnage was to be written into the report
accompanying the bill. The bill itself is unamended. The language
agreed upon by all parties is in the transeript. I have asked that it
be recopied. I have again submitted copies of the language as agreed
upon to certain members of the committee. Will it be hecessary to
read this?

Mr. Prrerson. I can do it quickly. If there is no objection, we
will receive the report of the subcommittee recommending the report-
ing favorably of H. R. 2323, and if there is no objection the report
is received.

If there is no objection, the bill will be considered as read.

Is there objection ?

I hear none. The bill will be considered as read.

There is a report from the chairman of the subcommittee to the
effect that his committee has recommended that this be included in
the language of the report, and the member authorized to report the
bill is instructed to include in his report the following wording :

The upper Colorado River Basin, compact is an interstate compact between
the States of Arizona, Colorado, New Mexico, Utah, and Wyoming. Article 1.
section 10, of the Constitution of the United States requires that before a

compact or agreement between States is effective, the Congress of the Unired
States must consent thereto. The purpose of S, 790 (H. R. 2325) is to give such

congressional consent to the nupper Colorado River Basin compact. S. 790 (H. R.
2325) does not, nor does the upper Colorado River Basin compact, alter, amenil,
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modlify, or repeal the Boulder Canyon Project Act (45 Stat. 1057) or the
Coloradoe River compact signed at Santa Fe, N. Mex,, on November 24, 1922,
It is recognized that the upper Colorado River Basin compact is binding only
upon the States which are signatory thereto and does not impair any rights
of any State not signatory thereto, and that the upper Colorado River Basin com-
pact is subject in all respects to the provisions and limitations contained in the
Colorado River compact.

It is further recognized that Congress, by giving its consent to the upper
Colorado River Basin compact, does not commit the United States to any inter-
pretation of the Colorado River compact expressed in or implied from the upper
Colorado River Basin compact, and expresses neither agreement nor disagree-
ment with any such interpretation.

Do T hear a motion?

Mr. Bagreerr. Mr. Chairman, it occurs to me since we have read that
again perhaps the reference to the bills ought to be transposed because
the original agreement on the first part of this language was made
in the Senate. and they referred to S. 790. Probably that was an
agreement in the Senate, whereas we are putting in the “House.”

Mr. PerersoN. You mean “H. R.” would come ahead of the “S.”%

My, BarrerT. The “S.” ought to be in brackets instead of the “H. R.
2325.”

Mor. Pererson. With that objection, it will be changed. We will
amend this langunage to include H. R. 2325 and then “(S. 790).”

Is there any objection ?

The Chair hears none. It is so ordered.

Does the Chair hear a motion to instruct the member who is to
report the bill?

M. Pourson. I so move,

Mr. Barrerr. T second the motion.

The motion should be explicit that we reported favorably.

My. Perersox. My motion is that such member of the committee as
may be designated to report it is hereby instrueted to include in the
report the following words. All in favor let it be known by saying
“aye”: opposed, “no.”

Tt is so ordered.

When the bill is reported, it shall contain those words in the report.

Does the Chair hear a motion to report H. R. 2325 favorably with
the provision contained therein?

Mr. Pourson. I so move.

Mrs. Bosonke. I second the motion.

My, Prrerson. Is there any discussion ?

If not, all those in favor of the motion let it be known by saying
“ave”; opposed, “no.”

The “ayes” have it. It is so ordered. The vote is unanimous.

(Whereupon, the committee adjourned.)
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