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RESPONSE TO FEDERAL
PETITION FOR A WRIT OF CERTIORARI

Respondents State of Arizona, Central Arizona
Water Conservation District, Salt River Project Agri-
cultural Improvement and Power District, Salt River
Valley Water Users’ Association, Imperial Irrigation
District, The Metropolitan Water District of Southern
California, Coachella Valley Water District, State of Ne-
vada, Colorado River Commission of Nevada, Southern
Nevada Water Authority, and State of Colorado (“State
Respondents”) hereby respond in support of the peti-
tion for a writ of certiorari filed by the federal govern-
ment in this case (“Federal Petition”).

State Respondents have filed a petition for a writ
of certiorari in Case No. 21-1484 (“State Petition”),
seeking review of the same judgment of the Ninth Cir-
cuit Court of Appeals as is sought by the federal gov-
ernment in this case. The second question raised in the
State Petition asks substantially the same question
raised by the Federal Petition in this case.! The Federal
Petition is well-taken, and the Court should grant both
the Federal Petition and the State Petition.

! The State Petition presents the additional question of
whether the Court’s retained and exclusive jurisdiction in Article
IX of the Consolidated Decree in Arizona v. California, 547 U.S.
150, 166 (2006), precludes the lower federal courts from exercis-
ing jurisdiction over the Navajo’s claim. See State Petition at i-ii
(first question presented). The State Respondents continue to
assert that the jurisdictional issue is a necessary predicate to the
Navajo Nation’s breach of trust claim.
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State Respondents agree that the Court of Ap-
peals’ decision “threatens significant practical conse-
quences” to others besides the federal parties and the
Navajo Nation. Federal Petition at 25. To begin with, a
federal trust responsibility rooted in the Winters doc-
trine of impliedly reserved water rights has poten-
tially vast application to Indian tribes, in addition to
the Navajo Nation, whose reservations are created by
treaty, statute or executive order. Id.

Moreover, the decision below immediately threat-
ens the security of existing entitlements made pursu-
ant to a state’s allocation to the water source at issue
in this case. The Lower Colorado River is already
fully allocated and is experiencing a megadrought
accompanied by drastically depleted storage in Lake
Mead. The federal fiduciary duty recognized by the
Court of Appeals essentially entails the federal parties’
recognition and protection of an as-yet unproven, un-
used, claimed reserved right to Lower Colorado River
water.? In an already water-short system, the effects of
managing the LBCR to protect the Navajo Nation’s un-
adjudicated claim will fall squarely upon existing enti-
tlement holders, who are the real parties in interest in
this case. See United States v. New Mexico, 438 U.S.
696, 705 (1978) (recognition of a federal reserved right
frequently requires a “gallon-for-gallon reduction in
the amount of water available for water-needy state
and private appropriators”). Given the importance of

2 See Federal Petition, at 15-16 (decision essentially requires
that federal parties “assess and address’ the Nation’s need for
water from the mainstream of the Lower Colorado River).
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this water supply to existing entitlement holders and
the significant risk of adverse consequences to these
interests, the State Respondents urge the Court to
grant the Federal and State Petitions addressing the
Court of Appeals’ recognition of a federal trust re-
sponsibility.

As the Federal Petition recognizes, the Ninth Cir-
cuit’s decision conflicts with multiple decisions of this
Court and other circuits of the United States Court of
Appeals. The question of whether a federal fiduciary
duty to an Indian tribe must originate from an express
federal statute or treaty provision, which touches upon
every aspect of the federal-tribal relationship, requires
a final resolution from this Court. Like the State Peti-
tion, the Federal Petition lists multiple decisions of
this Court and the Circuit Courts of Appeals that are
contrary to the Ninth Circuit’s decision in this suit. An
additional case not discussed in the Federal Petition is
Hopi Tribe v. United States, 782 F.3d 662 (Fed. Cir.
2015).

In Hopi Tribe, the Federal Circuit was asked to
decide whether, in the absence of an express mandate
in a federal statute or treaty, the Winters doctrine
acknowledging an implied federal reserved right to wa-
ter is sufficient to impose a federal fiduciary responsi-
bility “to ensure adequate water quality” on the Hopi
Reservation. Id. at 668. A 1958 federal statute and an
1882 Executive Order, confirmed by Congress in 1958,
set aside lands to be held in trust for the benefit of the
Hopi Tribe but did not refer to drinking water and did
not instruct the United States to ensure water quality.
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Id. at 669. The Hopi Tribe argued that these actions of
Congress and the Executive Branch impliedly reserved
water for the benefit of the tribe and, as a consequence,
created a fiduciary duty on the part of the United
States to ensure adequate water quality on the reser-
vation. Id.

The Federal Circuit refused to recognize an im-
plied federal trust responsibility solely originating
from the Winters doctrine. Id. The Federal Circuit’s
decision in Hopi Tribe is particularly noteworthy as it
rejected the very argument embraced by the Ninth Cir-
cuit here — that the Winters doctrine, standing alone,
is a sufficient basis for the creation of a federal trust
responsibility to “protect, repair, and preserve” tribal
water rights. Id. at 670. The State Respondents urge
this Court to resolve the conflicting answers to this
question by granting review of the breach of trust
questions raised by the Petitions in this case.

&
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CONCLUSION

The Federal Petition and the State Petition in
Case No. 21-1484 should be granted.
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