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On January 11,1912, the fledgling Water Users Associ ation on the
Shoshone Recl amation Project held its third annual neeting.
Fol | ow ng an ani mat ed di scussi on and the passage of resolutions in
support of such things as an extension of the repaynent period and
public accounting for Operation and Mai ntenance expenses, they
offered their final resolution of the evening. Their outgoing
president referred to the matter as their “birthright,” and urged

themto look well to it. They resolved

To the end that all water power rights,
privileges and possibilities may be conserved to
the people of this project we ask that no step in
relation to sane be taken which may have within
it the possibility, however renote, of either

| oss or deterioration in respect to such property
rights. That absol ute ownership and control of
all power sites, perquisites and privil eges,
within the limts of this Project, nust
ultimately repose in the aggregate body of | and
owners or water users. Qur heritage in this
connection must not in any wise or at any tinme be

pl aced in jeopardy.?



Much of the discussion anong historians of the water power
devel oped by the Bureau of Reclamation at its danmsites throughout the
West has centered upon the big question of the relation of this
publ i cl y- produced power to the private power industry.? Indeed, the
i ssue of public vs. private power was of concern to Recl amation
| eaders fromthe passing of the Water Power Act of 1920. Settlers on
Recl amati on projects, however, had a quite different view of the
power question. The prospect of hydroel ectric power devel opnent on a
project nmeant a significant increase in the standard of living of the
| ocal farners, and as such was advertised heavily in publications
i ke Reclamation Record. But the Shoshone water users in January of
1912 were not thinking of electric lights in their houses. Since
April of 1906 every person who bought a water right on a Reclamation
project purchased at the sanme tinme a future interest in the profits
of any power devel opnent on the project. Tacked on (section 5) to
the act governing the withdrawal of townsites on Reclamation Projects
was a provision directing that the noney derived fromthe | ease of
power on a project be “placed to the credit of the project” in the
Recl amati on Fund.?

From 1906 to 1939, according to the official historian of the
Bureau, Reclamation policy with respect to the distribution of
profits from power plants was governed by that provision.* Power
revenues on many projects were handled in this way. And it is true

that the only general |egislation on power revenues between 1906 and



1939 nerely confirnmed the 1906 | aw.® However, the policy was
frequently a subject of controversy and required authoritative
redeterm nation nore than once.® Mreover, the official account
ignores the facts that there were legislative interventions for a
decade before 1939 designed to direct power revenues away from
projects, in contravention of the Act of 1906, and a serious
sustained effort to rewite Reclamation | aw to separate water and
power incone in the early 1930s.

As it happened, the | egal storm over power plant revenues broke
on the Shoshone Project in northwestern Wom ng. The Project
consists of four divisions. The first to open, in 1908, was the
Garl and division, approxinmtely 35,000 acres divided into roughly 650
farms on the flat benchland around the town of Powell. A decade
| ater the Frannie division, north and east of the Powel| flat and
|l ess than half the size of Garland, was opened to honesteadi ng.
Settlers in both of these areas took land in full know edge of the
1906 act. They were paying the costs of the damin the canyon west
of Cody, and they expected to benefit sone day fromthe devel opnent
of a power plant there. The Reclamation Service put off building the
power plant until they needed a source of power to operate
construction machinery on the third unit of the project, WIIwood.
The power plant was conpleted in 1922, as construction began on the

W I | wood di version dam and canal system ’



The twenties were a difficult period for American agriculture,
especially on Reclanmation projects saddled with rising construction
costs. The major effort of the Reclamation Service in the early 20s
was the so-called Fact-Finders Conm ssion, a kind of Donesday i nquest
into every facet of every project to find solid ground of agreenent
on costs and procedures between farners and adm nistrators. This was
Interior Secretary Hubert Wrk's great effort to refound Recl amati on.
Qut of it cane a new nane, the Bureau of Reclamation, a new | eader
(El wood Mead, who had been prom nent on the Conm ssion), and
conprehensive | egislation known as the Fact Finders’ Act, passed
Decenber 5, 1924. WMany changes were enbodied in the Act, but power
policy remai ned unchanged. Sub-section | of the Act provided that
whenever water users take over the operation of a project, the
profits “as determ ned by the Secretary” of any power plant on the
project will be credited annually to the construction charges of the
wat er users, confirmng thereby the Act of 1906.8

The same Act provided for a new and nore generous nethod of
repayi ng construction charges, limting the paynent per acre to five
per cent of the average gross annual inconme over the past ten years.
However, in order for settlers to take advantage of the provisions of
this act they needed to forman irrigation district under state |aw.
The farmers of the Garland division had generally resisted formng
such a district, but the enticement of the 5% provision plus the

confirmation of the power plant rights convinced themthat it was



time to take on the responsibility. They formed the Shoshone
Irrigation District Novenber 28, 1925, and then entered upon | engthy
negotiations with the Bureau for a contract. Al nost a year |ater
they conpl eted those negotiations, and the Irrigation District took
over the operation of the works for the Garland Division. Paragraph
31 of their contract, in |anguage that directly repeated sub-section
| of the Fact Finders’ Act, guaranteed that any net profits realized
by the power plant would be credited to the construction charges owed
by the district.?®

The Frannie D vision of the Project also organized itself into
an irrigation district, the Deaver Irrigation District (so-naned for
the major town in that part of the project) and worked out a contract
with the Bureau in the fall of 1926. The contract w th Deaver
contained a significant new provision with respect to the power
pl ant, whereby the Deaver district obligated itself to pay a
proportionate share of the costs of the Shoshone power plant, “in
order to receive its share of net profits of said plant.” This
provision was to be effective only if the Shoshone Irrigation
District simlarly agreed to accept a share of the power plant costs,

O  Commi ssi oner Mead st at ed

whi ch they had not done in their contract.?
that the idea to include this provision arose fromthe district

negoti ators, although since simlar provisions had been show ng up in
contracts with other districts, it seens |likely that the governnent

negotiators had sone role in it.!



The Deaver contract caused sone consternation anong Shoshone
unit-holders. Sonme felt their own contract |anguage protected their
rights in the power plant, believing that they were already being
charged those costs as the plant was an integral part of the project,
whil e others thought it best to anend the contract to accept specific
obligation for the costs of the power plant. At the same tine,
officials of the Bureau were trying to sort out their own position.

E. E Roddis, District Counsel, offered his opinion that the | aw gave
the Secretary no power to build a power plant w thout a repaynent
contract, and therefore the water users were inplicitly understood to
have contracted for it and could expect profits fromit to be applied
to their construction charges. This was not how El wood Mead saw it.
What ever the legal theory of Reclamation m ght be, it was the policy
of the Comm ssioner from Decenber, 1927, that districts had to accept
a specific obligation to repay the additional construction expenses
of building a power plant before they could expect to benefit from
power revenues. '?

Anmong ot her devel opnents, the inpendi ng construction of Boul der
Dam made it inperative, in Mead’s mnd, to separate power revenues
fromirrigation repaynents; power was no |longer sinply incidental to
irrigation construction. The power plant on the Salt R ver Project
had shown for years the potential for conmmercial power sales.?®
Al t hough the Shoshone power plant was smaller than, say, M nidoka,

none of the power was required for punping for irrigation, and the



potential commercial devel opnent was consequently larger. The Bureau
was pursuing plans for expansion of the Shoshone power system but
found thensel ves ensnarled in legislation froman earlier tine.

The news about power plant repaynent was unwel come to the
Shoshone farners, but they quickly overcane their disappointnment and
began to negotiate a new contract to assure their rights. Everyone
knew that their power plant was now a profitable venture and was
likely to beconme a cash cow very soon. Bureau officials in Powell,
Billings, Denver, and Washi ngton continued to grapple with the
meani ng of Subsection | of the Fact-Finders’ Act. Sone wanted to
hold off paynment to Deaver and Shoshone until all power project costs
had been repaid. Since there were still three units of the project
to be constructed, each of which presumably would incur a share in
t he power system expenses and profits, that position would nean the
first two districts would have to wait decades to receive any
benefits. QOhers said that the 1924 |egislation clearly directed
t hat surplus revenues be applied as soon as they becane avail abl e,
whi ch woul d be very soon. This was the position of the Denver
office, stated forcefully in a letter acconpanying a draft contract
dated March 5, 1928. Powell, Billings, and Washington officials
were, however, increasingly unconfortable with the prospect of so
much noney going to the credit of these unit-holders. They began to

search for a neans to hold it back. '



The District Counsel in Billings initially proposed that a
repaynment contract be nade for 20 years or |ess, presumably to
prevent it from being too generous a deal for the farnmers. He based
his position on the theory that power plant repaynent was an entirely
separate contract rather than an anendnent to the 1926 contract, and
therefore the repaynent could not be made on the 5% of crop-return
basi s enbedded in that contract. Congress had repeal ed the 5% crop-
return repaynent nethod in the Omi bus Adjustnment Act of 1926. The
Comm ssioner, in seeking clarification fromthe Interior Departnent,
pointed out that if their current contract were applied to the power
pl ant the unit hol ders would pay nothing for the power plant until
1986, when the plant woul d probably be obsol ete, but they would
collect at least five cents per acre imedi ately based on present
prices. The Departnment solicitor ruled that while a contract could
not be nade on the basis of the 1924 repaynent nethod, a new contract
m ght go forward on the basis of a 40-year repaynent peri od,
according to the provisions of the 1926 act.?'®

Knowi ng the water-users’ antipathy to increased assessnents, the
Bureau bel i eved no contract would be acceptable to the Shoshone
district that did not sinply extend their 5% crop-return paynent
schedul e to cover the new i ndebt edness. Mbreover, when the
Comm ssioner instructed the Denver office how to proceed with the
contract he stipulated that any new contract include a provision for

payi ng depreciation on the plant, estimted at five to seven per
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cent, as a matter of operation and nmai ntenance. He also interpreted
the forty-year repaynent provision as having begun when the first
water-right contracts were taken out, in 1908 (nore than a decade
before the plant was even designed!), l|leaving a twenty-year period
for the district to acconplish the repaynent of power system costs.
Acting Comm ssioner Dent suggested to the Chief Engineer in Denver
that he rem nd the water users that the plant is not presently
showing a profit if depreciation is figured in, as that “may make the
district disinclined to go on with the purchase of an interest in the
power plant."?®

R F. Walter, the Chief Engineer, seens to have been
unconfortable with his col |l eagues’ strategy of discouraging
negoti ation. He proposed terns nore attractive to the water users
and continued to deal with themin apparent good faith.*” The Bureau
sust ai ned an appearance of serious negotiation throughout the spring
and sumer. I n August Elwood Mead hinself net with the Shoshone
district board at the Burlington Inn in Cody, and in Septenber
Secretary Ray O West visited the Project with Mead and di scussed the
contract. District negotiators worked to secure a 40-year repaynent
schedul e that would begin in 1929, but the Bureau resisted. It seens
clear that as the negotiations began both District and Bureau
negoti ators assuned that not only Shoshone and Deaver but the yet-to-
be-built divisions of the project would share in the costs and

benefits of operation of the power system But as contract
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negoti ati ons stretched out, Elwod Mead devel oped other ideas. 1In
the negotiations he was driving a hard bargain, apparently hoping to
di scourage the District. At the Cody conference, for instance, Mead
took the position that the District nust agree in 1928 to pay as nuch
as it would have had to pay if they had agreed in 1926, neaning they
woul d have to nmake up two years’ paynents when a new contract was
signed and cover any operating | osses during that sane period of
time. 18

On Novenber 16, 1928, Mead nmade public his new view, in his
i ntroductory nmessage to the Subcomm ttee of the House Commttee on
Appropriations in charge of Interior Department appropriations for
fiscal year 1930. He had previously circulated it within the
departnent, particularly to those engaged in the Shoshone
negoti ations, as a confidential nmeno, in search of responses. The
core of the matter, as Mead presented it, was that projects with
power plants were deriving a subsidy fromtheir power sales that gave
them a striking advantage in repaynent over water users on projects
w t hout power plants, and this problemcould only be expected to grow
wor se as power revenues increased. He cited situations on the
Newl ands and M ni doka projects, and dwelt on the Shoshone
negoti ations at sone length. He noted that expansion of the Shoshone
power system was under consideration, the noney for which would cone
fromthe Reclamati on Fund, but that under current |aw the eventual

profits would all go to the farners, “and the revenue prom ses to be
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| arge.” He proposed a legislative renmedy, in which power revenues
woul d be applied first to power system expenses, then to construction
debts of the project on which it is located, and finally back into
the Fund to recover |losses incurred in Reclamation devel opnent.

It seens unlikely that Mead was as concerned with disparities
anong project repaynent situations as he was horrified at the
possibility of power revenue |eaking away into the hands of so many
farmers. Experience seened to be showi ng himon every side that
control of falling water was nore inportant to the future of his
Bureau than control of spreading water. The Chief Engi neer and he
had already initiated specific studies for doubling or tripling of
the power to be generated from Shoshone Dam all of which was to be
sold comercially.? |If he was to build a mighty Bureau, as indeed
seens to have been his determ nation, he would need to seize contro
of power profits wherever they were not already contracted away. It
was in this environnment that the end-gane of the Shoshone power pl ant
negoti ati ons was played out.

Mead’s was truly a nove to cut the Gordian knot. Power policy
was ensnarled in old | aws, arcane theories, and conplicated
interpretations of precedent. Reclamation officials were uncertain
how to proceed. The superintendent in Powell, who had argued from
t he begi nning for del aying power revenues until all construction
costs had been repaid, neverthel ess rem nded Mead that power

generation on the Shoshone project would have been inpossible w thout
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the dam and reservoir, the cost of which the farmers were al ready
repayi ng. That conmon sense consideration was brushed aside at
hi gher |evels. Chief Engineer Walter recognized the inportance of
capturing the power revenues, but wote of it as sonething to be
consi dered when entering into further investments in power.? On the
ot her hand, District Counsel Roddis encouraged Mead by referring to
the law of trusts. The power plant had been built by the Recl amation
Fund, which was a trust. Putting revenues frompower directly into
the Fund would result in faster repaynent than would result from
repaynent contracts with the farnmers, and as trustees of the Fund
they were obligated “to use the trust estate to the best possible
advant age. ” %2

The Shoshone water users, however, surprised Washington by their
determ nation to contract for power plant construction expenses.
They were receiving active encouragenent fromthe farnmers on the
Deaver district, whose own interest in the power plant depended upon
a satisfactory contract being reached with the Shoshone people. The
District submtted a contract proposal abandoning their stand on
repaynent on a crop-return basis, accepting the Bureau' s insistence
on a new, 40-year contract. As they in effect called the Bureau's
bluff, Mead s solution seened the only way out for a Bureau desperate

to retain power revenues.
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Late in Novenber Assistant Secretary of the Interior E. C
Finney wote to the District’s attorney, Ernest Goppert of Cody, who
had witten himto try to nove negoti ati ons ahead,

It is believed that at the next session of

Congress legislation will be proposed which would

affect the disposal of the unsold interest in the

Shoshone power plant. Under the circunstances it

is considered advisable to await the possible

action of Congress at the next session before

definite reply is made to your letter.?

In this manner Mead' s sword descended upon the knot. He showed the
House subconm ttee overseeing Interior Departnent appropriations how
power revenues could be redirected and they accepted his formulation
before the end of 1928. The change in policy, while not general,

af fected ot her projects besides the Shoshone. ?*

The official Bureau history of these events crystallized within
the year 1929. Ignoring the genuine attenpts of the District to
negoti ate a contract, Bureau apol ogi sts—otably El wood Mead hi nsel f —
put the onus on the water users, claimng that they had never been
willing to repay construction costs on the power system He never
menti oned the terns under which negotiations were term nated. The
Bureau then treated the Interior Departnment Appropriation Bill passed
March 4, 1929, as if it were a Congressional intervention rather than

a clear result of Bureau policy. It is true that Congressman Cranton
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had a record of watching carefully over the Bureau s handling of the
Fund, and there can be little doubt that he genuinely supported the
change, but it was obvious then and it is obvious now that the Bureau
did not negotiate in good faith.

Mead' s candor in the Interior Departnment appropriation hearing
makes this perfectly clear. In his introductory presentation he
expressed his dismay that the Newl ands project received $16,000 a
year from power while they only paid $8000 a year in assessnents for
the power plant. Mre shocking still, the South Side of the M nidoka
proj ect received an excess of nore than $100,000 a year to apply to
extension of their system wth no obligation to repay. Later in the
heari ng, when Rep. Cranton argued that the Bureau shoul d never have
entered into the contract they did with Deaver, Mead blurted out, “I
amclear that, law or no |law, we do not want to nmake any nore
contracts of that kind.”? He went on to argue forcefully that the
i ncreased demand for power due to oil devel opnent near Powel| nade it
likely that power would bring in nore noney than irrigation soon, and
if it were developed in a business-like way it would be very | arge
i ndeed, which he believed ought properly to belong to the
Governnent.?® In light of such statements, the letters water users
recei ved from Washi ngton during the year after the Mead coup were
arrogant as well as insulting to those who knew how t hi ngs had gone. ?’
Nevert hel ess, agents of the Shoshone Irrigation District continued to

pursue the matter with the Departnment of the Interior.



16

During 1930 and 1931 the District sent menbers to Washington to
talk with Interior departnent personnel, and set about preparing an
el aborate | egal appeal to the Solicitor. The success of water users
on the North Platte Project in securing their own rights to the power
pl ants there, which Mead had also attenpted to term nate, gave them
courage for this effort. Briefs fromthe District and the Bureau were
presented and a hearing held before the Solicitor in the spring of
1931, and on July 29, 1931, Solicitor E. C. Finney handed down a
deci si on supporting the Bureau, denying the District any share in the
power revenues. The District’s appeal argued that the Act of March
4, 1929, was unconstitutional, in that it deprived themof rights
guaranteed by the Fact-Finders’ Act and their contract, but since
nei ther of those instrunments specifically nmentioned paynent for the
costs of power system construction the Bureau’ s defense was
successful. Apparently the District realized they could not get any
farther by claimng treachery on the part of the Comm ssioner, so
they fell back upon this much shaki er ground of constitutional
ar gunent . 28

Wil e pursuing admnistrative relief, the water users al so
turned to their Congressional delegation for help. Senator Robert
Carey introduced a bill Dec. 11, 1930, that would have provided a
| egislative renmedy to the situation created by the Act of March 4,
1929, conpelling the Departnent of Interior to follow the provisions

of the Fact-Finders’ Act insofar as the Shoshone Project was
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concerned. The Bureau believed that the process of appeal to the
Solicitor had in fact been undertaken primarily to obtain the
Bureau's brief so they could attenpt to get favorable |egislation
passed. Mead’ s response to this legislation was swift and powerful.
He drafted an 8-page neno for Secretary Wl bur to enploy in response
to the House Conmttee, detailing the wite-offs and adjustnents that
had benefited the Shoshone settlers already anmounting (in the al ways-
suspect Bureau calculations) to over $2% mllion, and underlining the
extent of the subsidy they would receive if they got power revenues
in addition. He devel oped in Decenber, 1930, the strongest argunent
yet for separating power and irrigation, enbracing fully the
potential of commercial power developnment. This was the first bl ast
of the full-scale legislative initiative that was to occupy the
Bureau for the next three Congresses. ?°

Senator Carey tried to nediate sone resolution between Mead and
the water users toward the end of 1931, but found Mead inflexible. 0
Er nest Goppert, the District’s attorney, in consultation with a
Washington law firm determined to file a wit of mandanus agai nst
the Secretary of the Interior, now Ray Lynman W|I bur, hoping to conpel
himto performhis duty to pay out proportionate power revenues to
the District annually under the 1924 act. To make this case they had
to argue that the 1929 act was unconstitutional, a violation of the
Fifth Amendnent provision against taking property w thout due

process. The property in question, they alleged, was their right to
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power plant revenues guaranteed them by the 1924 act and the 1926
contract. This was a far stretch, since the Bureau could argue in
response, ironically, that the very efforts to negotiate for a share
of the power plant costs that Mead had interrupted showed that the
District knew it had no vested interest w thout agreeing to pay for
the construction costs. Blandly brushing aside the conplicated
negoti ati ons di scussed above, the Bureau sinply noted that the
Congressional intervention of March 4, 1929, made it inpossible for
themto conply with the 1924 act. They did not need to argue that
the 1929 | egislation was constitutional.

The District tried to show, what District Counsel Roddis had
seen at the outset, that there was no authority for the Bureau to
bui l d power plants except as part of irrigation projects: the
construction charges, therefore, that they had been paying for two
decades gave themthose rights inplicitly. They also produced
consi derabl e evidence that all conversations regardi ng power plant
revenues held between the District and the Bureau until late in 1927
had regarded the power plant as part of the Shoshone Project upon
whi ch they were paying construction charges and to which they had
clear legal rights. This should have been a strong argunment, and
m ght have been in another |egal process, but not in this one. The
attenpt to enforce a wit of mandanus was a difficult |egal stategy.>!
The Bureau, perhaps stung by having lost the North Platte case,

pul l ed out all stops to defend its position in this suit. Their
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position here was stronger, of course, because of the Act of March 4,
1929, and a slightly different contractual history. They bonbarded
Judge Graves, the solicitor defending the Secretary of the Interior,
wi th advice and docunents, even offering to send office enpl oyees who
were present at the 1926 contract negotiations to testify that the
District had not then been interested in purchasing an interest in
the plant. The nost useful of these comrunications was probably the
suggestion by Acting Comm ssioner Porter W Dent that mandanus cannot
be used to enforce a contract right, but only a duty inposed by |aw.
The Shoshone case, he suggested, is a contract case, by their
i nsistence that Article 31 of their 1926 contract is the ground for
their property right in the power plant. Dent also rem nded G aves
that the District would not be without renedy if their petition were
deni ed, since the Court of Clains exists to adjudicate contract
di sputes. After noting that Congress was well within its
constitutional rights when they passed the 1929 act, Justice Atkins
appropriated Dent’s |legal argunent and rejected the District’s
petition for a wit of mandanus on June 13, 1933. %2

The District and their |awers imedi ately appealed to the Court
of Appeals for the District of Colunbia. They ignored the suggestion
of contract adjudication in the Court of Cains and persisted in
their pursuit of a mandanus ruling. This was clearly not a good idea.
Justice Atkins had nade it clear that he thought the nerits of their

case were worth considering, but not in this way, and they chose to
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ignore himconpletely. The result should have been predictable. The
appeal was argued February 5, 1934, and decided April 9, 1934.
Associ ate Justice Van Orsdel reaffirnmed every point of the Suprene
Court’s decision. He dwelt enphatically upon the fact that the
Secretary of the Interior has discretion to determne the natters at
i ssue, that mandanus does not extend to discretionary matters, and he
rem nded the District that the federal governnment cannot be sued
without its own consent.® Even then the District did not give up the
legal fight. In June they filed a petition in the Suprenme Court of
the U S for a wit of certiorari, but it was quickly denied and they
turned instead to Congress. 3

Congress was at that very nonent engaged in the final stage of
deciding the fate of Conm ssioner Mead' s attenpt to achieve a
statutory basis for his new power policy. Wen the first attenpt by
the Wom ng del egation to overturn the Act of March 4, 1929, failed,
Congressman Cranton introduced a bill witten in concert wwth Mead to
provi de that power plant revenues on reclamation projects everywhere
shoul d be handl ed as they were after 1929 on the Shoshone Project.
H R 16976 was introduced Feb. 9, 1931. It was sent to the Commttee
on Irrigation and Recl amation, fromwhence it returned two weeks
|ater wwth a favorable report. Mead had drafted not only the bill
but also Secretary Wlbur’s letter in support of the bill. He argued
t hat changing circunstances required this bill’s adoption, noting in

passing that the policy devel oped with respect to the Shoshone
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Project had al so been adopted on the Bl ack Canyon power plant on the
Boi se Project and the Kennew ck Hi ghlands unit in Washington. Mead
was wal king a fine line, trying to convince the Congress that power
on the projects should be devel oped in a business-like nmanner while
at the same tine attenpting to pacify critics of governnment entry
into the devel opnent of commercial power. He al so needed to reassure
hi s audi ence that contracts presently in force woul d be honored.
Still, his goal was clear; as he told the commttee, it was of “the
ut nost i nportance that a uniformlaw be adopted.”3

The effects of the Depression and the continuing probl ens of
Recl amati on finances had conbined to drive Mead to search for a
solution through power incone. There was an obvious financial crisis
within Reclamation. They had been operating on | oans fromthe
general fund which stipulated returns to the Treasury of $1, 000, 000
per year, they faced demands from Western interests for maintaining
and even extendi ng construction, and crop val ues, the basis of
returns to the Reclamation Fund, had fallen by $3,000,000 in the | ast
year. Power revenue offered the possibility of neeting the |oan
obl i gations and fundi ng continued devel opnment as nothing el se could
do. In fact, it was alnost certainly the desire to expand power
production and sal es at the Shoshone plant that forced his hand in
1928; he needed to increase revenue but could not do it while the
di sposition of power revenues was uncertain.®*® Mad canpai gned

aggressively with nenbers of Congress for his new | aw, show ng them
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t he anbunts of noney now bei ng generated by Recl amati on power plants,
detailing the | osses of ordinary Reclamati on revenue, and painting
Recl amati on settlers on projects with power plants as undeserving
government debtors about to collect unearned dividends in perpetuity.
It was a good case, and he nmade it outside Congress to such people as
the editor of the Saturday Evening Post as well. It failed, however,
to overconme political opposition in the Congress.?’

The House, as will be seen below, carried a grudge against the
Bureau for the manner in which earlier |egislative maneuvers had been
carried out. The Senate, it seens, was nore circunmspect. Senators
seemto have been much | ess concerned with the details of Reclamation
fi nance than Congressnmen. Senator Thonmas Wal sh of Montana, for
i nstance, expressed surprise in a letter to Mead in April, 1932, that
t he Bureau was buil ding power plants to subsidize irrigation on sonme
projects. When the Casper-Al cova project was authorized that nonth,
Senators renoved fromthe bill a provision that woul d have enacted
Mead’ s policy of returning power revenues to the Reclamation Fund
after construction charges had been net. They substituted an article
stipulating that future profits “shall be di sposed of as Congress may
direct.” Senator C. C. DIl of Washington, the author of that
anmendnent, maintained that the Congress was not ready to decide
Federal policy on this question. 38

When the Roosevelt administration was fully settled in Mead

tried again, this tine in 1934. Admnistratively, the | andscape had
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changed dramatically, wth Harold Ickes now runni ng the Departnent of
Interior. The bill that went to the 73" Congress was a nuch nore
forthright assertion of a new order that the first bill had been, and
| ckes clearly had a large role in preparing it. The core of the
Secretary’s position may be found in his letter to the Senate
commttee hearing the bill:

Now t hat power devel opnment has becone a nore inportant
feature of irrigation and community devel opnent, provision
shoul d be nmade for the full utilization of the |atent and
possi bl e power devel opnents created by the construction of
irrigation projects. The Governnent should be the agency
to determi ne the econom c and social benefits that may
result fromthe full utilization of these power
possibilities, and to use these |atent and possi bl e power
devel opnents in the upbuilding of the project and
surroundi ng comunities. Operations of the past and
present enable the Governnent to estimate the economc
benefits and financial returns.

Absence of sone uniform|egislation of the kind
proposed by this bill has prevented the full utilization of
possi bl e power devel opnent at several |arge reservoirs.

Under existing general |egislation the repaynent of this

devel opnment nust be underwritten or guaranteed. Repaynent
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requi renents of irrigation costs are such that agriculture

will not carry the added burden of power devel opnent. 3°
This bill put power first in a wholly new way. Not only was he
proposing to separate the power and irrigation functions of the
Bureau of Reclamation, he was proposing to do it in the pursuit of an
aggr essi ve devel opnent of public power resources that subordinated
the traditional irrigation mssion of the Bureau. In retrospect,
| ckes made Mead’s 1931 bill |ook rather timd, nore of a bureaucratic
defensive ploy than a major policy initiative.

Not surprisingly, Ickes's bill nmet with virtually no resistance
fromthe Senate. S. 3375 was introduced April 13. Ickes' s letter to
Senator Alva Adans, Chairman of the Comnmttee on Irrigation and
Recl amati on, was sent May 10. On June 6, S. 3375 was read for the
third time and passed by the Senate without a nay vote.* It was a
different story entirely in the House. |Introduced the sane day, H.

R 9124 was sent to the House Committee on Irrigation and

Recl amati on, chaired by Rep. Dennis Chavez of New Mexico. Were the
Senate Comm ttee had seen no need for hearings, the House Conmttee
schedul ed full commttee hearings starting in early June. Determ ned
opponents of Elwood Mead |ike Reps. Vincent Carter of Wom ng and
Terry Carpenter of Nebraska |l ed the charge against the bill,
supported frequently by other Western congressnen. Taking away the
actual and potential assistance power revenues offered to struggling

farmers on Recl amation projects did not set well with them Ohers
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were opposed to the idea of the Departnment of the Interior setting
itself up in the power business. The spectre of |arge power
conpani es taking cheap power fromthese projects and selling it back
at exorbitant rates haunted the hearings. Things went so badly that
Marshal | Dana, president of the National Reclamation Association, a
hand- pi cked nout hpi ece of Mead' s, offered the suggestion that the
commttee not proceed to a vote on the bill until they had had a
chance to talk it over with their constituents. Wen the conmttee
adj ourned on June 14 H R 9124 was clearly dead.*

It could be that the House was nore hostile than the Senate
because it was nore closely tied to local interests. It could also
be because there was a pal pable current of hostility to the Bureau of
Recl amati on anong the nenbers of the House Committee on Irrigation
and Recl amation. At several points in the hearings on H R 9124,
Rep. Carter referred with a nasty edge to the proceedi ngs by which
Mead had got his way on the Shoshone Project power plant. Wthin the
first hour he had drawn the Conmttee’'s attention to the actions of
Rep. Cranton back in 1928, slipping the Shoshone provision into the
Interior Departnent appropriation bill “the night before Congress
adjourned . . . with no commttee having had a chance to have a

hearing on it.”*

On the fifth day of hearings he interrupted the
testinmony of the Bureau's chief accountant to rem nd everyone that
“the Cranton anendnent” had never cone before the Reclamation

Commttee, and that if a point of order had been raised against it
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when it was attached to the Appropriations bill the point of order
woul d have been sustained. He concluded, “I know that if the
question of that policy had cone before the Reclanmation Conmttee it

woul d never have been adopted.”*?

Anmong the many reasons the bill
died, this resentnent surely bul ked | arge.

As the Bureau effort ground to a halt, the District resuned its
attenpt to get the 1929 act overturned in Congress. |In fact, they
had never really abandoned this course. Senator John Kendrick took
up the cause in 1932, when the Senate Conmttee on Irrigation and
Recl amati on held hearings on a bill to relieve the Shoshone District.
In these hearings an alternative vision to that of the Bureau
regardi ng the events of 1928-29 was devel oped, with Mead and Cranton
as the villains. J. T. Witehead, spokesman for the Shoshone
Irrigation District, testified that Cranton and Mead wor ked toget her
to produce the |anguage for the 1930 appropriations bill. *“Those
heari ngs under M. Cranton were never open hearings. Judge Wnter
was the Congressman from Womng at the tine. He did not know that
that provision was in the appropriation bill.”* The bill went
t hrough the House in four days and only ten days in the Senate. The
provi sion for the Shoshone Project was not gernane to the
appropriation bill, i.e. there was no noney being appropriated for
power. Mead attenpted the sane thing with the North Platte project
power revenues, but the Nebraska congressman saw it and insisted on

having it renoved. Senator Kendrick | earned of it just before it
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passed and notified the Shoshone people, but by the tinme they got
back to himthe bill had passed the Senate. |In testifying to this
view of the facts Witehead was careful not to chall enge the w sdom
of the new policy with respect to power revenues, but to focus on the
sanctity of contract and the devi ousness of Mead and Cranton in
pursui ng the overthrow of valid contracts.®

These early efforts did not succeed, but they established the

ground of a continuing attenpt to get justice for the Shoshone

District. In 1933 Rep. Carter introduced HR 17, identical to the
Kendrick bill of the previous year. The follow ng year was spent
defeating the Interior Departnment bill, but 1935 saw a renewed

of fensive from Wom ng. Rep. Paul Geever introduced HR 6875 in
March, and Senator Joseph O Mahoney introduced S. 2286. These bills
tried to neet the Bureau half way by providing that the power
revenues on the project that were properly allocable to the
unconstructed divisons be handl ed according to the ternms of the 1929
act, but that the revenues allocable to the divisions that had
contracted wwth the Bureau be handl ed according to the terns of the
contracts. The House commttee gave Geever’s bill a full hearing in
May. The Departnment of Interior, in opposing the bill, denied that
existing contracts in fact gave any rights to the districts. They
also insisted that it was bad policy, contrary to the principles set
forth in HR 9124. Since that bill had failed to pass, it seens

strange that the secretary would be relying upon it in this way, but
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it is surely revealing of the mndset of the adm nistration. They
had, after all, been followi ng the principles of Mead' s Shoshone
policy wthout |egislative approval on other projects since 1930. 4

The argunent for the Shoshone District was carried by Ernest
Goppert again. Their strategy this tine was to insist that the 1926
contract was valid even w thout specific | anguage regardi ng the power
pl ant, and the 1929 act was an abuse of Congressional procedure and
adm nistrative power. Goppert repeated argunents devel oped in the
court cases. The water users had actually been charged enough to
cover the power plant costs in addition to the irrigation system but
Bureau accounting procedures had kept the noney in a separate
account. The Bureau had no authority to set up a separate power
account. All features constructed on the project were covered by the
public notices of original and suppl enentary construction costs, and
that was the only way the Bureau could legally proceed. The District
could find no renmedy in court only because they were prevented from
sui ng the governnent without its permssion. |In fact, CGoppert
testified that Justice Atkins stated fromthe bench “that if this was
a suit against a private individual, he would have no difficulty in

entering a decree in our favor.”?

Since the Departnent of Interior
had relied upon the 1929 act to rul e agai nst Shoshone while they
ruled in favor of North Platte water users on a simlar case, CGoppert
appeared confident that renoving the 1929 act would result in a

deci sion favorable to the District.
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On the second day of these hearings Goppert had the opportunity
to question R M Patrick, of the Bureau legal division. It was a
very hard-nosed exam nation, in which Goppert pursued the way the
Bureau handled its accounts, hoping to show that the 1929 act was
part of a change in procedure that was unauthorized by Congress and
kept secret fromthe water users. Patrick admtted that original
construction charges on the Shoshone Project did contenplate repaying
the cost of the dam and reservoir, but since 1929 they were no | onger
charged against the irrigation districts. Mre significantly, he
stated that the Bureau had had no objection to the provision in the
Shoshone District contract (Section 31) for distribution of surplus
power revenues, “because the anmount was to be determ ned by the
Secretary, and we felt perfectly safe that if a net profit cane to
the district fromthe operation of the power plant, no portion of the
profit would be allowed to go to the Garland division.”*® He tried to
pl ace all the responsibility for the mdnight |egislation of the 1930
Appropriation bill on Rep. Cranton, exonerating Mead in particular.
And he attenpted to dodge CGoppert’s contention that the District had
pai d enough to cover expenses for the plant by saying that it was
only noney; if they were not charged for the power plant they could
not have paid for it. This straightforward exposure of the way the
Bureau di d business did not help their case.?

The issues on both sides had by this tine been finely distilled,

and the questioning brought themout very clearly. The conmttee,
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particul arly Rep. Robinson, seened determned to find the equity of
the matter, inquiring into just what the water users thensel ves had
been led to believe about power revenues. Both the Bureau s goal of
usi ng power for devel opnent when irrigation repaynent could not
manage it and the District’s goal of re-establishing a right they
felt was theirs by customand contract got a full hearing. The
testinony fromboth sides showed quite clearly how the Bureau had
pursued its policy by mani pulation of its own cost accounting
procedures, and Goppert was nuch nore persuasive than Patrick on the
matter of the District’s legal rights. The sinple, eloquent letter
from Her man Krueger of Deaver, detailing the 1928 negoti ations and
Mead’ s public prom ses in Powell and Deaver that their interests
woul d be taken care of, carried considerable weight.> The conmittee

unani nously agreed to provide the Shoshone District the relief they

sought. In spite of that, and in spite of its having passed the
Senate in June, the bill never canme to a final vote in the House in
that Congress. |In the 75'" Congress, however, Rep. Greever and Sen.

O Mahoney brought it back. The Bureau seened resigned to its passage
and put up little resistance, and wthout nmuch ado in the way of

heari ngs or debate the bill received President Roosevelt’s signature
on April 8, 1938.°' After nearly a decade of conmbat in a variety of
theaters, it seened that the water users of the Shoshone Project had

won their war.
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Al t hough there was great celebration in Powell in the spring of
1938, it soon dissipated. One-fourth of the unit-holders on the
Shoshone Irrigation District held back the first installnent of their
1937 construction paynment in expectation of sone help fromthe
| egislation. But the Bureau inforned the District by telegramonly a
week after the bill was signed that they would do nothing w thout an
opinion fromthe Interior Departnent solicitor, and concl uded,
“Believed very doubtful that it will result in any credits to water
users at this tine.” They then passed the matter to the Interior
Depar t ment . °2

The Bureau asked for a solicitor’s opinion, but Secretary Ickes
took the matter upon hinself to pronounce as a matter of policy,
rather than sinply a legal interpretation. He took a great deal of
time to prepare it, while the Shoshone District wote and cabl ed Page
and | ckes repeatedly to |l earn where they stood. Page tried to be
polite and hel pful, but Ickes was not cut fromthe cloth of those
early Interior Secretaries who had nurtured governnent settlenents
all over the west. He resisted the farnmers and their political
representatives, and it was not until Septenber 1940, nore than two
years after the relief |egislation had passed, that he conmuni cated
his determination to the Bureau and the District.>

The | egislation of 1938 had in effect done away with the
i nfanmous appropriation bill rider of 1929, authorizing and directing

the Secretary to apportion power revenues according to the contract
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of 1926. Conm ssioner Page had warned the Conmttee on Irrigation
and Reclamation that this was not |ikely to produce any result: “the
bill in effect nmerely proposes to grant sonething, providing the
contracts grant it. But according to the Departnent the contracts do

"5 | ckes

not do so, while the districts contend that they do.
enphatically closed the door. No stranger to high-handed
adm ni strative action, he endorsed conpletely the Mead history of the
contract negotiations. lgnoring the fact that the water users had
under st ood thensel ves to be paying for the dam and reservoir for
twenty years, he denied that they had paid anything for the power
system and therefore they were not entitled to any of the profits.
Power was a separate elenent of the Project, he said, conveniently
overl ooking the fact that there was no legislative authority to do
that in 1929; the Governnent al one had taken the risk and to them
bel onged the profits. Point by point he rejected the District case,
and brushed aside the clear intent of Congress.®®

The door so enphatically slamed did not stay shut, but the
details of negotiations over the next 14 years need not weigh us down
here. In the end, by Act of Congress dated July 14, 1954, the
Shoshone District was awarded a credit of $426,000 on their
construction charges, an approxi mation of what they m ght have earned
had the 1938 | egi sl ati on been honored in spirit. Deaver also
received their proportionate share. For their part, the Bureau

cleared their claimon Shoshone power revenues and stengthened the
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fence around them where the other districts of the Project were
concerned. The Bureau resisted only feebly in the end, but the
damage had been done |ong since.>®

VWat are we left with, then, at the end of what one Interior
staffer called “this long, bitter controversy?” Looking at the
hi story fromthe |ocal viewpoint, the settlement nmay be viewed as a
testinmony to the determ nation of the Shoshone settlers. Certainly,
fromstart to finish, they never abandoned their conviction that the
dam and its attendant power revenues were part of what they had
bar gai ned for when they took out water rights in that valley. It is
interesting to note that one of the principal spokesnen in the 1954
heari ngs was one C. W Fow er, then an attorney in Washi ngton but
al so the owner of a farm near Powell that he honesteaded in 1910; he
had been secretary of the water-users association at that January,
1912, meeting when power revenues were first formally discussed. ®’
These farnmers were nore than ordinarily stubborn in defense of right
as they sawit. They convinced three generations of Senators and
Congressnen to carry their case in Washington, and ultimately
achi eved a good part of what they set out for. Perhaps we could say
t hey won.

| f they won, however, it was at a terrible cost. Twenty-six
years of settled hostilities between the settlers and the Bureau | eft
a residue of virulent anti-federal sentinment in the Shoshone vall ey

that is a feature of |ife there to this day. The Shoshone Irrigation
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District paid off its construction charges to the federal governnent
in 1978. The water-users knew they were paying off sooner than they
woul d have done w thout the settlenment, but they could not forget
that they woul d have paid off even sooner and still be enjoying
income fromthe plant if the original contract as they understood it
had been honored. There are people on the Project today who tal k of
| egal action to restore those rights. It is perhaps no surprise that
t he Shoshone Irrigation District built its own | ow head power plant
on its main canal and subsidizes its irrigation operations today with
power plant revenues.>®

Looked at as a piece of the history of the Bureau of
Recl amation, this story should be chastening. The staff of the
Bureau seemto have groped their way through the matter of power
pl ant revenues in general, and certainly funbled the Shoshone case.
They had to work out the | aw and policy of power revenues nore or
| ess by the seat of their pants; theirs was not the arrogance of
power but the desperate bluff of people who know they are on shaky
ground. Elwood Mead grasped an essential point about Reclamation
finance but pursued it with such devious arrogance and defended it
with such blind passion that he alienated not only Project settlers
but a generation of powerful nmen in Congress. In terns of his drive
to bureaucratic dom nance, Mead would give nothing away to Fl oyd

9

Donmi ny.>® There were real obstacles to shifting the basis of

Recl amati on finance, but violating | aw and contract and exposing the
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under si de of Recl amation bureaucratic nmethods in Congress surely made
things worse. It is quite possible that if he had acted in good
faith with the people of the Shoshone Project, and with their el ected
representatives, Mead woul d have got his power revenue bill passed in
1935 or even earlier. The nerits of the policy change, after all,
were recogni zed by Congress with the passage of the Reclamation
Projects Act of 1939, after they had dealt with the equities of the
Shoshone natter. °°

Because Mead and Ickes were in the business of building powerful
bureaucratic entities to conpete in the nodern world, and because the
issues at the center of this story were key to that growth, this
story also reveals in passing the processes and consequences of
devel opi ng big governnment. In 1928 Mead and Secretary West went to
Powel | and Deaver to neet with the people, as Secretaries and
Commi ssi oners had been doing for two decades. By 1940 no one would
have thought of such a thing. Mead had been a very popul ar choice
for Comm ssioner in 1925, but there was open enmty between hi mand
Shoshone Project |eaders from 1929 on. In 1933, S. A Nelson,
President of the First National Bank in Powell and a pioneer
homest eader, published his own account of the negotiations; he had
been present at every conversation affecting the Shoshone water users
since 1909. It is perhaps enough to note the title, The Hi gh-Water
Mar k of Bureaucratic Racketeering, to catch the flavor of this

panphl et. ® Both the panphlet and this larger story seemto show that
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1954; Unpublished U. S. Senate Conmittee Hearings, June 25, June 29,
1954; Congressional Record, 83'¢ Cong., 2" Sess. 12023.

5" See above, p. 1. Fow er testified at the January 27, 1954, neeting
of the House Subcommittee on Irrigation and Recl amati on; unpublished U
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