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Prior Appropriation Doctrine
in the West
� System of Allocation of Water Resources in 

the Mountain West
� Mining camps of Colorado
� Appropriation doctrine has many parallels 

to mining law of 1872.
� Possessory interest initiated by some act of 

appropriation.
� Notice
� Annual labor
� Title



Role of the Federal Government

� The federal government has a dual 
interest in Western water, that of the 
sovereign; and second as the proprietor 
of the Western lands and its appurtenant 
water resources. 



Government's Sovereign Powers

� These powers include the supreme 
authority to make treaties;

� The power to regulate commerce; and, 
� The power to control navigation.
� Power to dispose of federal property.
� Federal enterprises are essentially free 

of state control.



Public Land Settlement

� Homestead Act of 1862, released public 
lands to settlement.

� Desert Land Act of 1877, severed the 
unappropriated and non-navigable water 
from the land.

� Federal land patents conveyed no 
interest in the appurtenant water.



Four Basic Tenets of the 
Appropriation Doctrine.

� First in time is first in right, the priority of 
the appropriation.

� Beneficial use is the measure and limit 
of the water right.

� Non-impairment of other water rights.
� Use it or lose it, the doctrine of forfeiture.



Beneficial Use

� Water could be appropriated only for a 
beneficial use.  Beneficial use 
historically equated to economic 
activities of man.

� Beneficial use is the basis, measure and 
limit of a water right.



Non-Impairment of Other Water 
Rights.
� The appropriation doctrine protected 

each water right against interference 
from other appropriators, regardless of 
whether they were junior or senior in 
priority.



Use it or Lose it, the Doctrine of 
Forfeiture.
� Because of the scarcity and value of 

water in the West, if you don’t use your 
water right, it will forfeit and the water 
will be available for use and 
appropriation by others.

� Water may also be lost by intentional 
abandonment.



Components of an Appropriated 
Water Right.
� Priority of appropriation.
� Source of supply
� Rate of diversion or flow (cfs)
� Period of use
� Place of use
� Nature of use
� Point of diversion



Appropriated Water Rights are 
Static
� The water right is “fixed” upon the date 

of the perfection of the appropriation as 
to the quantities of water appropriated, 
and that forever places a limitation on 
the right.

� The level of consumption can not be 
expanded.























Mono Lake
National Audubon Society v. Superior Court



Core Conclusions of Mono Lake

� Extends State’s sovereign authority to  
continuing supervision and control over 
navigable waters.

� Applies to waters navigable at 
statehood, and also to non-navigable 
tributaries.

� Bars claims to vested rights that enables 
diversions harmful to public trust 
interest.



Public Trust and Diversions
� The public trust and appropriated rights 

must work in harmony.
� Prosperity and habitability of the state 

depends upon the diversion and use of 
water.

� Public trust values should be considered 
in approving water rights.

� State may revisit water allocation 
decisions where circumstances change 
and impacts to public trust values 
become unacceptable.



Riverside Irr. 404 Permits
� Riverside Irr. Dist. v. Andrews, 758 F.2d 508 

(10th Cir. 1985), held that a denial of a § 404 
impaired the state's authority to allocate water, 
the COAE had authority to deny permit to 
prevent stream depletions damaging to  critical 
habitat of the whooping crane. 

� National Wildlife Federation v. Gorsuch, 693 
F.2d 156, 224 U.S. App. D.C. 272 (1980), that 
the Wallop amendment was not intended to 
take precedence over legitimate and 
necessary water quality considerations.



Section 401 Water Quality 
Certification
� 33 U.S.C. § 1341.
� The section requires all federal 

permittees to obtain a state certification 
of compliance with state water quality 
standards. 

� Requires compliance with both effluent 
limitations and water quality limitations. 

� Used to enforce state imposed minimum 
stream flows for habitat protection.



Endangered Species Act
16 U.S.C. §1531 
� Imposes an absolute duty on federal 

agencies to protect threatened and 
endangered species.

� This mandatory compliance may well 
require the subordination of state-created 
water rights to this federal interest.

� May require operations of federal water 
project to maximize the protection of the 
protected species, and subordinate state-
created vested water rights to species 
protection.


