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Is it The Impossible Dream?
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Prior Appropriation Doctrine
In the West

System of Allocation of Water Resources in
the Mountain West

Mining camps of Colorado

Appropriation doctrine has many parallels
to mining law of 1872.

Possessory interest initiated by some act of
appropriation.

Notice
Annual labor
Title




Role of the Federal Government

The federal government has a dual
iInterest in Western water, that of the
sovereign; and second as the proprietor
of the Western lands and its appurtenant
water resources.



Government's Sovereign Powers

These powers include the supreme
authority to make treaties;

The power to regulate commerce; and,
The power to control navigation.
Power to dispose of federal property.

Federal enterprises are essentially free
of state control.



Public Land Settlement

Homestead Act of 1862, released public
lands to settlement.

Desert Land Act of 1877, severed the
unappropriated and non-navigable water
from the land.

Federal land patents conveyed no
Interest in the appurtenant water.



Four Basic Tenets of the
Appropriation Doctrine.

First in time is first in right, the priority of
the appropriation.

Beneficial use is the measure and limit
of the water right.

Non-impairment of other water rights.
Use it or lose it, the doctrine of forfeiture.




Beneficial Use

Water could be appropriated only for a
beneficial use. Beneficial use
historically equated to economic
activities of man.

Beneficial use is the basis, measure and
limit of a water right.



Non-Impairment of Other Water
Rights.

The appropriation doctrine protected
each water right against interference
from other appropriators, regardless of
whether they were junior or senior Iin
priority.



Use it or Lose it, the Doctrine of
Forfeiture.

Because of the scarcity and value of
water in the West, if you don’t use your
water right, it will forfeit and the water
will be available for use and
appropriation by others.

Water may also be lost by intentional
abandonment.



Components of an Appropriated
Water Right.

Priority of appropriation.
Source of supply

Rate of diversion or flow (cfs)
Period of use

Place of use

Nature of use

Point of diversion




Appropriated Water Rights are
Static

The water right is “fixed” upon the date
of the perfection of the appropriation as
to the quantities of water appropriated,
and that forever places a limitation on
the right.

The level of consumption can not be
expanded.
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Water Systemn 201D
dJordan Walley Water Conservancy District ((WWCID)
Biuffdal= 5,731 28 154 655215 G2 0828
Diraper City Water g 8040 13,563 18,984 20,093
Diraper lmigation Company (Water Prro) 3 530 27,234 33,121 40 278
Eramger-Humter W 104,022 113,184 148,035 158,871
Hesrrirman 2,530 23 452 47 885 B2 837
JUWWC D Retail System 31. 125 33 421 48 250 2,047
Feams WID 41,172 51,483 1D08.012 225,524
Magna Water Comparnmy 23715 35414 g62.214 129, 8959
Micheale Ciny Water 12,8732 17.835 23,853 33,250
Riverton VWatsr 12,085 26,339 37225 58,917
Swouth Jordam 35,387 856G, 144 102408 138,573
Swouth Salt Laks Water 10,741 11,021 18,027 23.517
Taylorswville-Bennion WID 85, 24T 58 482 TO.OGS2 20477
Wiect Jdordam City Water 87, B0G a5, 742 111,058 140,252
Wit Chity WWater 14,442 15,180 15. 783 18,323
JNWAWCID Total G, J0eG GO7, G538 b= I e B4 124
Metropolitan Water District of Salt Lake City and Samdy
Salt Lake City Public ILHilities. 285,431 216,753 01,285 S, 893
S-arndhy o5, 54T 101,587 105.820 128,313
AMWDSLS Total 383,07 418,240 4T 5,505 G234, 157
Crther Independent Water Systemns
Allta Tomem Syrstenm F20 e 2 e ] 3Fa
Boumdary Springs 108 100 100
Copperton Water Company TG 1,084 1.8405
Danisie Watesr Company 100 100 100
ElDCaks Water Systemnn S0 = 1045
Hi-Coumtry Estates #1 L1 =] e 418
Hi-Coumtry Estates #2 Tz S0 S00
Holladay Water 18,123
Fuwrmay City Water 44 473
S Co. #3 - Smokzind 428
Siheer Fork Fipsline Comp e

Siheer Lake Company 20

Sprimg Sen Water Company 134

Webb Wells R25 1.080

Youmg Caks Water Corp a2 182
Drthver Syrstemn Totals 50,855 82 820

Basin Totals 1.4855.015 2,001,171




TABLE 17
Current Public Community System Water Supplies vs. Future Demands

2010 Water Use Projections Water Supply
2010 Dry-year  wi Water Conservation® Deficits/Surpluses®
Demard Supply* (acre-feet)
e 2030 2DE0 2030
Jordan Valley Water Conservancy District [JVWCD])
Bluffdale 5857 i 10,454 10,551 (10.454) (10,561}
Draper City Water 4,842 1] 5,205 5,435 (5,205) {5,435)
Craper Irr. Co. (Water Pra) 11,574 4 583 12,505 13,551 (8,012) (8,868)
Granger-Hunter WID 22 806 9,303 26,874 28,737 (17.581) (17.344)
Hermiman 4,820 434 8512 13,0560 (8,078} {12,616)
Keams WID 11.758 1,816 18481 2414 (16,885) (32,325)
Mlagna Water Company 6.081 4,308 9,558 17,657 {5,250} (13,349)
Midvale City Water 3.805 2,800 4,934 5,007 {1,834} (2.867)
Riverton Water 11,175 5,040 14,132 18,118 (8,092) (14,078}
South Jordan 13,174 ] 21,408 28,000 [21,488) (26,000
Soguth Salft Lake Water 3384 3,157 4376 5,682 (1.218) {2,525)
Taylorsville-Bennion WID 12,480 7,500 13,388 15,287 (5,888 (7, 787)
West Jordan City Water 21,248 3,000 24,343 27,198 (21,343) (24,109)
White City Water 28418 4,052 2,742 2,871 1.310 1,081
JNNCD 11,381 102,335 15,018 14,043 87,316 88,242
JVWCD TOTAL 147,283 148,418 191,912 237,193 (42, 494) (88,781}
Metropolitan Water District of Salt Lake and Sandy (MWDSLS)
Sak Lake City Public Uiilities 78,501 58,500 88,028 100,308 [44,426) (56, 706}
Sandy City Water 25,580 28,0268 23,805 25,786 (3,805) (5,786)
MWDSLS ] 53.514 i o 77438 Tr438
MWDSLS TOTAL 105,090 141,040 111,833 126,094 29,207 14,546
Other Independent Water Systems
Alta Toam Water System 121 238 115 107 123 131
Boundary Springs 47 182 42 a7 120 125
Copperton Water Co. 240 §625 T GHT 248 (72)
Dansie Water Co. =1t} 282 i T 203 212
EIDGaks Water System 214 261 336 G20 [45]) (3290
Hi-Country Estates #1 a1 81 83 83 2 (7]
Hi-Country Estates #2 152 53 138 121 (23} (e8]
Holladay Water 4713 5,783 5,084 5,832 878 (B8}
Murray City Water 8,218 13,858 12,154 11,365 1.804 2,503
5L Co. #3 - Snowbird =i falai] 482 200 T8 {330
Silver Fork Pipeline Corp. TH 62 124 220 [B:2) {187)
Silver Lake Commparny 55 81 40 43 32 3B
Spring Glen Water Co. 18 28 25 48 3 (18)
Webb Wells =t 137 147 272 (10} {135)
Young Oaks Water Comp. i 15 11 20 4 (5}
OTHER SYSTEM TOTAL 15,433 22,336 18,244 20,437 3,082 1,800
BASIN TOTAL 267,806 311,794 322 989 363,730 (11,195) (71,938)

" Inciudes an estimate of the regional water supply available to each system from JWCD and MWDSLS, respectvely.
" All water use projections come from the Utah Water Demand/'Supply Medel and include incremental estimates of water
comservation, with a total of 25% by 2050,
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ubic Feet Per Sect Acre<

Approved Applicationifo/ppiopRte. VWA 6,157.53| K 365 TaAD
v
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Certificated ‘1 3,545.00 ',754.61

Decreed . ¥ 691,886.48

Diligence ; 98,705.27
No Proof Required 0

Total 9,007,748.81




No Proof
Required

Diligence

Decreed

Certificated

Unapproved
Applications to
Appropriate

Approved
Application to
Appropriate

000+
000 _/ 3,172

1

6
4,

Cubic Feet Per Second




35,000,000 0,843,060

30,000,000

25,000,000

20,000,000

15,000,000

>
(@]
o
(0]
M
()
D
~—

10,000,000

5,000,000
i 80,298  |260,272

w
(3
N
[~}
BN
©

N
|

peaiosaqg .

ajeridosddy

0} uoneslddy
panoiddy

ojeridoaddy
o3 suoneslddy

panoiddeun
pajedyniad
aouabiiq
paiinbay
J00id ON




@ -

oundwater Filiiao

@
B

Cubic Feet Per Se

3 M‘ ‘
2005 A R, >
319335 W 26027174

Approved Applica_
Unapproved Applicati_

Certificated
Decreed '5,265.80
Diligence 30,843,059.71

26.96
31,839,741.33

No Proof Required
Total




Mono Lake

National Audubon Society v. Superior Court
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Core Conclusions of Mono Lake

Extends State’s sovereign authority to
continuing supervision and control over
navigable waters.

Applies to waters navigable at
statehood, and also to non-navigable
tributaries.

Bars claims to vested rights that enables
diversions harmful to public trust
IGCIER



Public Trust and Diversions

The public trust and appropriated rights
must work in harmony.

Prosperity and habitability of the state
depends upon the diversion and use of
water.

Public trust values should be considered
In approving water rights.

State may revisit water allocation
decisions where circumstances change
and impacts to public trust values
become unacceptable.




Riverside Irr. 404 Permits

Riverside Irr. Dist. v. Andrews, 758 F.2d 508
(10th Cir. 1985), held that a denial of a § 404
Impaired the state's authority to allocate water,
the COAE had authority to deny permit to
prevent stream depletions damaging to critical
habitat of the whooping crane.

National Wildlife Federation v. Gorsuch, 693
F.2d 156, 224 U.S. App. D.C. 272 (1980), that
the Wallop amendment was not intended to
take precedence over legitimate and
necessary water quality considerations.




Section 401 Water Quality
Certification

33 U.S.C. § 1341.

The section requires all federal
permittees to obtain a state certification
of compliance with state water quality
standards.

Requires compliance with both effluent
limitations and water quality limitations.

Used to enforce state imposed minimum
stream flows for habitat protection.




Endangered Species Act
16 U.S.C. §1531

Imposes an absolute duty on federal
agencies to protect threatened and
endangered species.

This mandatory compliance may well
require the subordination of state-created
water rights to this federal interest.

May require operations of federal water
project to maximize the protection of the
protected species, and subordinate state-
created vested water rights to species
protection.




