
EDITORIAL: Speculators
Buying Up Colorado Water
Rights? Part One
Special to the Post

Some feel like itʼs something straight out of a dystopian
movie. Others say itʼs already happening: out-of-state
companies purchasing Colorado water rights as an
investment for when water gets so scarce that the price
skyrockets.

Sen. Kerry Donovan represents the 5th District in the
state Senate.

“Water speculators arenʼt in the business of using the
water, theyʼre in the business of owning the water for
future times when they can sell it,” said state Senator
Donovan, a Vail Democrat. “And thatʼs why you see
hedge funds coming into the state and buying water in a
portfolio. That is what is concerning me…”

That s̓ how Colorado Newsline reporter Moe Clark began
her September 12 article about a new 18-member work
group convened by the the Colorado Department of Natural
Resources (DNR). The new group s̓ mission: to come up
with ways to strengthen Colorado water law to prevent for-
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profit water rights speculation.

I Googled Ms. Clark s̓ story after coming across a related
article on the Coyote Gulch website, written by reporter
John Orr, who runs that website. Mr. Orr s̓ article quotes a
press release from DNR that states, in part:

The Department of Natural Resources released the
names of a 18-member Anti-Speculation Law Work
Group (Work Group) whose objective is to explore ways
to strengthen current Colorado water anti-speculation
law. The Work Group arose out of passage of Senate Bill
20-048 sponsored by Senators Donovan and Coram
and Representatives Roberts and Catlin and signed by
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Governor Polis on March 11, 2020.

“Iʼm encouraged by the participation in the Work Group,
which represents diverse stakeholders from all across
the state,” said Dan Gibbs, Executive Director, Colorado
Department of Natural Resources, who appointed the
Work Group members. “Our goal is to have a
transparent and thoughtful process over the next year.”

Senate Bill 20-048 requires the Executive Director of
the Colorado Department of Natural Resources to
convene a work group to explore ways to strengthen
current anti-speculation law and to report to the water
resources review committee by August 15, 2021,
regarding any recommended changes. Colorado water
law prohibits speculation by requiring water to be used
for a beneficial purpose.

Colorado water law does not effectively prohibit
speculation, as far as I can tell. As with so many laws
created to protect and benefit the people of Colorado, the
state s̓ water law has been distorted and corrupted by
clever attorneys working on behalf of corporations,
agricultural groups, oil and gas associations, and
government entities. “Speculation” has in fact been built
into the system by water court decisions from judges who
no doubt believe theyʼve been making wise decisions.



Apparently, water rights speculation is threatening to
become so common now in Colorado that we need a special
work group to try and design some legal control over the
worst cases.

Some of the basic ideas behind Colorado water law seem
reasonable. First of all, water is a public resource and
(theoretically) cannot be privately owned. But parties —
corporations, farmers, ranchers, ditch associations, oil
companies, municipal water districts — can request from
the state government the right to use specified amounts of
our public water for specific ‘beneficialʼ purposes. These
rights to water utilization have a ‘temporalʼ ranking — based
on the date of adjudication — that becomes important when
there s̓ not enough water to go around. If your water rights
were adjudicated in 1905, for example, and my water rights
were adjudicated in 1965 — and Colorado is experiencing a
drought and a water shortage — you get to take your full
allocation, before I can take a single drop.

This is a fascinating idea. The spirit of brotherhood, if it
existed among water users, would dictate that — if there
were a shortage of water — everyone would cut back. We
would share the pain.

But that s̓ not how Colorado water law works. Instead, the
law functions on a “winner takes all” basis — a perfect
setup for water rights speculation to become a tool for



generating windfall profits for investors.

DNR is responsible for regulating water uses in Colorado,
but the actual water rights are adjudicated by water court
judges — meaning that we have both the Executive Branch
and the Judicial Branch involved. Senate Bill 20-048,
meanwhile, is the work of the Legislative Branch, as would
be any new laws controlling water rights speculation.

SB20-048 includes this legislative language:

THE EXECUTIVE DIRECTOR OF THE DEPARTMENT OF
NATURAL RESOURCES SHALL CONVENE A WORK GROUP
DURING THE 2020 INTERIM TO EXPLORE WAYS TO
STRENGTHEN CURRENT WATER ANTI-SPECULATION LAW.
THE DEPARTMENT AND THE ATTORNEY GENERAL SHALL
SUPPORT THE EFFORTS OF THE WORK GROUP…

…THE WORK GROUP SHALL SUBMIT A WRITTEN REPORT
TO THE COMMITTEE BY AUGUST 15, 2021, REGARDING
ANY RECOMMENDED CHANGES.

From the September 12 article by reporter Moe Clark on
Colorado Newsline:

Since 2017, a New York-based hedge fund called Water
Asset Management has spent $16.6 million buying up
2,222 acres of irrigated agricultural land in the
communities of Fruita, Loma and Mack, in western
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Colorado, according to reporting by KUNC and Aspen
Journalism in June…

Joseph “Joe” Bernal, owner of Bernal Farms in Loma
and a member of the new working group, said heʼs
looking forward to learning more about Coloradoʼs anti-
speculation law and if there is a need to strengthen it.

“We must protect our water rights for our land and our
community. Thatʼs why itʼs important,” Bernal said. “If
thereʼs a law that the Colorado Senate thinks needs to
be looked at, well then, Iʼm all for discovering what the
needs are…”

Senator Donovan explained that the work group was meant
to be stacked with legal expertise.

“This is a technical detailed legal group to examine
current law and practice, not a stakeholder group trying
to determine policy,” Donovan said. “We need to send a
message that if a hedge fund is looking towards
Colorado, that weʼre working on water speculation
preventative measures, and hopefully that gives them
pause before they just waltz into Colorado thinking that
theyʼre going to make a buck off of buying our limited
resource.”

We should probably recognize that, historically, many



people have waltzed into Colorado thinking that they were
going to make a buck off our limited resource. The first folks
to use Colorado rivers and streams to generate income
streams were miners and farmers — back in the days when
mining and farming were the only games in town. But those
folks were using the water to actually produce something.
To actually contribute to society.

Some recent water speculators seem more interested in…
what?

Read Part Two…

Special to the Post

The Pagosa Daily Post welcomes submissions, photos,
letters and videos from people who love Pagosa Springs,
Colorado. Call 970-903-2673 or email
pagosadailypost@gmail.com
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EDITORIAL: Speculators
Buying Up Colorado Water
Rights? Part Two
Bill Hudson

Read Part One

In Part One, we discussed a new Department of Natural
Resources work group mandated by Senate Bill 20-048,
which will be looking at legal ways to control water rights
speculation in Colorado.

According to a June 7, 2020 article on The Aspen Times
website, written by reporters Heather Sackett and Luke
Runyon, a deep-pocketed New York hedge fund called
Water Assets Management (WAM) has bought up 1,659
acres in Colorado s̓ Grand Valley, making the corporation
the largest landowner in the Grand Valley Water Users
Association, the nonprofit canal company that delivers
water to many Grand Valley irrigators. The hedge fund now
owns about 7% of the land irrigated by the Government
Highline Canal, the largest canal in Colorado s̓ Grand Valley.

That means the hedge fund also owns the valuable water
rights attached to those farms.
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From the Aspen Times article:

WAM, whose headquarters is on Madison Avenue in
Manhattan, says it “seeks to be a leader in managing
global water investments that solve water quality and
availability issues,” according to its website…

“Everyone is very cautious about what these guys from
New York are doing out here buying up our ground,”
said [Grand Valley realtor Zay] Lopez. “I mean, honestly,
itʼs still kind of a mystery what their overall vision is.”

Because Colorado grants special privileges to water users
who have rights dating back to the late 1800s and the first
part of the 1900s, agricultural water rights established
during the early days of settlement have a heightened value.
What that value might be, if Colorado and the American
West were to suffer a long-term drought, no one knows.

The first folks to use Colorado rivers and streams to
generate income streams were the miners and farmers —
back in the days when mining and farming were the only
games in town. But those folks were using the water to
actually produce something. To actually contribute to
society.  Some recent water speculators may be less
interested in contributing to society, and more interested
in… well, perhaps, the word ‘robberyʼ comes to mind?



Not all water speculation is aimed at profiting off the
taxpayers, however. Some speculation might even seem
‘well-meaning.̓

I first came across the concept of “water rights speculation”
in a rather different situation — during some research into
the controversial Dry Gulch Reservoir project here in Pagosa
Springs. Back in 2004, the Pagosa Area Water and
Sanitation District (PAWSD) and the San Juan Water
Conservancy District (SJWCD) applied to Durango water
court judge Greg Lyman for new water rights for a proposed
storage reservoir, and Judge Lyman approved the
application for up to 64,000 acre-feet (AF), to be drawn
annually from the San Juan River, purportedly to help
mitigate the water shortages that would otherwise most
certainly afflict Archuleta County residents by the year
2024.

Disclosure: I currently serve on the San Juan Water
Conservancy District board, but this essay does not
necessarily reflect the opinions of the SJWCD board as a
whole or of any other SJWCD board members.

When Judge Lyman approved these new water rights in
2004, PAWSD was selling about 1,200 AF of drinking water
to its customers. According to my pocket calculator, the
judge was granting PAWSD and SJWCD future access to
more than 50 times the amount of municipal water currently



being delivered in Archuleta County. (PAWSD is still selling
about the same amount of treated water, 16 years later.)

When I found John Orr s̓ article about the DNR anti-
speculation work group on his Coyote Gulch website, I was
surprised to see the story illustrated with the following
image, credited to the Pagosa Daily Post:

Dry Gulch Reservoir site. Credit the Pagosa Daily Post.

Apparently, Mr. Orr thought our map was somehow
appropriate in an article about “water speculation”?

I remember creating this illustration, back in 2008 or 2009. I
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was still learning how to run an online news magazine, and
was not able to find a map of the proposed Dry Gulch
Reservoir online — nor did I feel courageous enough to ask
PAWSD and SJWCD for a copy of such a map. So I made my
own. Not to scale, and not terribly accurate.

Here s̓ a more professional version of the map, created by
Davis Engineering in 2009. You can click the image to see a
slightly larger version.



Turns out the 64,000 AF water right request by PAWSD and
SJWCD was a slight overreach on the part of the two water
districts.

The fishing organization Trout Unlimited — always
interested in protecting another valued resource —
determined that this enormous water right allocation
amounted to “water speculation”, and brought Judge
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Lyman s̓ decision before the Colorado Supreme Court,
where they won a decision that sent the Dry Gulch water
rights case back to Judge Lyman for reconsideration. THat
court case is commonly referred to, among water experts,
as ‘Pagosa I.̓

PAWSD and SJWCD reduced their water rights request from
64,000 AF per year to 25,300 AF per year… and the revised
request was approved by Judge Lyman. And again the
decision was appealed to the Colorado Supreme Court by
Trout Unlimited, in a case commonly referred to as ‘Pagosa
II.̓

From the 2009 ‘Pagosa IIʼ Supreme Court decision, written
by Justice Gregory Hobbs:

A governmental entity has the burden of demonstrating
three elements in regard to its intent to make a non-
speculative conditional appropriation of unappropriated
water: (1) what is a reasonable water supply planning
period; (2) what are the substantiated population
projections based on a normal rate of growth for that
period; and (3) what amount of available
unappropriated water is reasonably necessary to serve
the reasonably anticipated needs of the governmental
agency for the planning period above its current water
supply…



EDITORIAL: Speculators
Buying Up Colorado Water
Rights? Part Three
Bill Hudson

Read Part One

As mentioned previously in this editorial series, I currently
serve on the San Juan Water Conservancy District board,
but these editorials do not necessarily reflect the opinions
of the SJWCD board as a whole, or of any other SJWCD
board members. I donʼt know whether anyone else on the
SJWCD board agrees with my general position on the
subject of “water speculation”.

Unlike certain board members on certain local government
boards, my favored approach tends to be in a “fiscally
conservative” direction. Not that I would call myself a
“political conservative”. Not by a long shot. But my
experience reporting on government decisions here in
Archuleta County, since 2004, has led me to form the
opinion that elected and appointed leaders are typically less
careful about spending the taxpayersʼ money, than they
would ever be spending their own money.

And you could probably classify me as a “water resource
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conservative.” Iʼm generally skeptical about enormous
public investments in water reservoir projects, in a climate
where a significant portion of the stored water will
evaporate into thin air before anyone has a chance to make
use of it. In the climate here in the American Southwest, for
example.

There are other ways to control water resources here in
Colorado, of course, that donʼt necessarily involve storage
projects. Such as purchasing agricultural water rights — the
class of water rights so often considered to be “senior” to
other water rights. When conditions arise — say, at a certain
time of year — where there s̓ not enough water available in
the river or irrigation ditch to allow everyone to takes
however much they want to take, Colorado water law gives
preference to the water right that was adjudicated at the
earliest date. If you have a water right dating from 1905, and
I have a water right dating from 1965, you are guaranteed
the right to your full allocation of water before I can use a
single drop of water. They call it, “first in time, first in right.”

This past Monday evening, the San Juan Water
Conservancy District held a special meeting with a few
items on the agenda, but most of the meeting focused on a
particular water right owned by the District. Back in the late
1960s, someone determined that Archuleta County could —
at some point in the far distant future — benefit from a



good-sized reservoir near the headwaters of the West Fork
of the San Juan River. The location of the reservoir,
appropriately named the West Fork Reservoir, is smack dab
in the middle of the Bootjack Ranch. Apparently, there was a
time (back in the late 1960s?) when the owner of the
Bootjack Ranch felt comfortable with the idea of a good-
sized reservoir in the middle of his/her ranch — but the
current ranch owner has different ideas, and obtained an
agreement, from a previous SJWCD board, to move the
reservoir water right to a totally different location — by June
2021.

This is a “conditional water right”, meaning that no reservoir
has yet been constructed. A conditional water right is sort
of like ‘pre-qualificationʼ for a mortgage loan, where the
bank says you can have the money, in the future, whenever
you find a house for sale that fits your budget. But while you
are waiting to ‘perfectʼ a conditional water right, you be
paying attorneys and water engineers to defend your
proposed project in water court, on a regular basis. The
time and expense of protecting a conditional water right can
be significant.

The West Fork Reservoir has been defended by attorneys
and water engineers since 1968. Iʼm sure no one has been
tracking how much the Archuleta County taxpayers have
contributed, over those many years, to protect this



conditional water right.

I will be reporting on that special meeting in a future
installment.

But to get back to our main subject: water speculation.
Hedge funds, buying up Colorado ranches and farms with
‘seniorʼ water rights.

No one will tell us why a New York hedge fund, Water Asset
Management, has bought up thousands of acres of irrigated
agricultural land in the communities of Fruita, Loma and
Mack, west of Grand Junction. We know a few things,
however. We know that the agricultural water rights in this
area of Colorado generally date from around 1912 — and
that the water comes from the Colorado River and its
tributaries.

That means the rights were adjudicated prior to the
Colorado River Compact of 1922.



Coloradoʼs Grand Valley.

From a June 7, 2020 article on The Aspen Times website,
written by reporters Heather Sackett and Luke Runyon:

The thing many water managers and users in Colorado
fear most is whatʼs known as a compact call. Under the
terms of the 1922 Colorado River Compact, the Upper
Basin states (Colorado, Utah, Wyoming and New
Mexico) are required to deliver [7.5 million acre-feet of
water per year] to the Lower Basin states (California,
Nevada and Arizona). If the Upper Basin canʼt deliver
because of drought, climate change, or any other
reason, it could lead to a compact call, triggering
involuntary cutbacks and an interstate legal quagmire
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that could drag on for decades.

A new [and yet-to-be-funded] “demand management
program” would allow Colorado to send water to a
500,000-acre-foot pool in Lake Powell that would act as
a modest insurance policy to help protect the Upper
Basin against a compact call.

The Grand Valley… is well-positioned for a demand
management program. Water left in the river at this
location is almost certain to reach Lake Powell because
there are few major diversions between here and the
giant reservoir.

And entities in the Grand Valley have rights to a lot of
water. With 1912 adjudication dates, Grand Valley
irrigation districts are some of the most-senior water
rights on the Colorado River and can call about 2,200
cubic feet per second down through the river system.

I hope the Aspen Time reporters got their numbers right,
because they are slightly hard to believe. To put 2,200 cubic
feet per second (CFS) into perspective, the Pagosa Area
Water and Sanitation District (PAWSD) sells about 1,300
acre-feet of water each year. 1,300 AF per year is equal to
about 1.8 CFS.

If they were paid to redirect their agricultural water rights,



the Grand Valley farmers could theoretically (based upon
their water rights) supply enough water to accommodate
1,000 towns the size of Pagosa Springs.

Or, alternately, the number of people living in New York, Los
Angeles and Chicago, inclusive.

But who, exactly, would be paying them?

Read Part Four, tomorrow…

Bill Hudson founded the Pagosa Daily Post in 2004 based
on the belief that community leaders often tell only one side
of the story… while the public deserves to hear all sides.



The evidence currently of record does not demonstrate
that the Districts have carried their burden of proving a
non-speculative intent to put the water amounts
contained in the remand decree to beneficial use and,
under the “can and will” test, a substantial probability
that the intended appropriations will reach fruition…

…the Colorado statutes and case law we have cited in
Pagosa I and in this opinion provide that both public and
private appropriators must carry the burden of proving
their claims for a conditional decree…

We note that the author of this opinion, Justice Gregory
Hobbs — now retired from the Supreme Court — has been
appointed as a member of DNR s̓ ‘anti-speculationʼ work
group.

Read Part Three…

Bill Hudson founded the Pagosa Daily Post in 2004 based
on the belief that community leaders often tell only one side
of the story… while the public deserves to hear all sides.
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EDITORIAL: Speculators
Buying Up Colorado Water
Rights? Part Four
Bill Hudson

Read Part One

As the saying goes, water flows uphill toward money…

— from a September 2019 article, “New Water Demand
Management Agreement on the Colorado River” by Thomas
Morris, on Legisource.net

One of the key water discussions currently taking place in
Colorado — in government offices, by email, via Zoom
meetings — concerns the idea of ‘demand management’.

Some might see this term as misleading, because it doesn’t
actually imply the management of demand — which might
be a really good thing, considering the current condition of
the Colorado River. Instead, “demand management” refers
to a concept developed by a number of water planners,
whereby the taxpayers of Colorado — or somebody else? —
would pay farmers and ranchers to allow water, to which
they have rights, to remain in the Colorado River and its
tributaries and to flow into Lake Powell, to be used,
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eventually, by cities and agricultural corporations in Utah,
Nevada, Arizona and California.

From Thomas Morris’ article on the Legisource.net website:

Demand management in this context means, roughly, a
temporary, voluntary, and compensated reduction in
consumptive water use by specific water rights owners.
In Colorado, demand management could involve a front
range metropolitan water provider (whose water rights
postdate the 1922 decree and thus whose diversions
would be curtailed if the upper basin failed to meet its
delivery obligation) paying a senior agricultural user on
the western slope to temporarily not divert water from
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the Colorado River or its tributaries. The metropolitan
water provider would then be able to continue to export
Colorado River water to its Front Range water users. As
the saying goes, water flows uphill toward money.

One of the main architects of the ‘demand management’
plan has been Denver attorney James Eklund, the former
director of the Colorado Water Conservation Board — the
state’s main water policy agency. Mr. Eklund also served as
the state’s representative to the Upper Colorado River
Commission, another powerful policy board.

The New York-based hedge fund Water Assets
Management (WAM) has reportedly been buying up small
batches of agricultural property in Colorado’s Grand Valley,
starting in 2017. Some folks aware of the situation have
been speculating about the purchases, considering that
WAM is not known for its agricultural expertise, and in fact
has been leasing its property to actual farmers —
sometimes, to the same farmers from which the property
was purchased.

But recently, the hedge fund took a step that might signal
its future intentions.

From an June, 2020 article on The Aspen Times website,
written by reporters Heather Sackett and Luke Runyon:

https://www.aspentimes.com/news/western-colorado-water-purchases-elicit-worry-about-future-of-farming/


WAM recently brought onto its team a heavy hitter in
the world of Colorado River politicking: Denver-based
attorney James Eklund…

…[Eklund] was one of the architects of the Drought
Contingency Plan, the document that made the case for
a demand management program throughout the Upper
Basin. Soon after he left these public posts, he began
representing WAM as counsel.

Eklund, who comes from a Western Slope ranching
family, says WAM’s strategy is to buy irrigated land and
then pump money into cutting-edge technology and
practices, thereby increasing irrigation efficiency and
crop yield. The leftover water could be, in exchange for
payment, sent downstream under a demand
management program.

“I definitely think that if there’s a program that pays
farmers, (WAM is) interested in it — and for good
reason,” Eklund said. “They want to make sure their
investment is generating the types of returns that their
investors expect.”

To summarize. Attorney James Eklund and a team of water
experts helped to design the Colorado River Drought
Contingency Plan that proposes to pay agricultural property
owners to forego the use of their water rights, and one of



the key methods to make this happen is the mechanism
called ‘demand management’, which Mr. Eklund helped to
invent. And now Mr. Eklund is working for a New York hedge
fund that is purchasing agricultural property in the Grand
Valley… and maybe elsewhere?

As I write this in September 2020, the ‘demand
management’ mechanism is still a somewhat vague idea.
Perhaps even a pipe dream. One of the key issues waiting to
be resolved is funding such a program. If Colorado’s
government were to decide to pay farmers (and hedge
funds) to allow water to flow down the Coloradso River to
Lake Powell — water to which these people have the legal
right to use, for agricultural purposes — where, exactly,
would the money come from?

In Colorado, thanks to the TABOR amendment, our state
government cannot raise taxes or create new taxes without
voter approval. Most voters in Colorado are not farmers (or
hedge fund investors). But most urban voters are served by
municipal water districts that are, in turn, reliant on “junior”
water rights — the types of water rights that are, under
Colorado water law, first to be cut off in case of a water
shortage.

The senior water rights in Colorado are generally connected
to traditional agricultural properties… such as the properties
being acquired by WAM. Is this “water speculation”?  Or



something else?

Most of the senior water rights in Archuleta County are
likewise attached to agricultural properties, and those
properties — according to the US Geological Survey —
divert about 94% of the water used in the county. That
diverted water would otherwise flow into the San Juan
River… to then join the Colorado River at Lake Powell.

I don’t know whether WAM or similar hedge funds are
purchasing agricultural properties in Pagosa Springs. I
haven’t heard any rumors of such activity. But there is
another wealthy group that’s been buying up our ranches
and farms.

Read Part Five, tomorrow…

Bill Hudson founded the Pagosa Daily Post in 2004 based
on the belief that community leaders often tell only one side
of the story… while the public deserves to hear all sides.



EDITORIAL: Speculators
Buying Up Colorado Water
Rights? Part Five
Bill Hudson

Read Part One

I plan to write a bit more about Colorado’s attempts to
address the issue of “water speculation”, as that problem
rears its ugly head in the Grand Valley west of Grand
Junction, and in other locations.

But first, I’d like to bring the story a bit closer to home, with
a brief summary of the San Juan Water Conservancy
District (SJWCD) board of directors’ September 21 meeting.

Disclosure: I currently serve on the San Juan Water
Conservancy District board, but this essay does not
necessarily reflect the opinions of the SJWCD board as a
whole or of any other SJWCD board members.

Most of the meeting last Monday focused on a fictional (or
perhaps I should say, ‘theoretical’) water reservoir that
some people were planning, decades ago, near the
headwaters of the West Fork of the San Juan River, north of
Archuleta County in neighboring Mineral County. The names
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of the people who planned this reservoir have been lost to
history (although a talented researcher might be able to
discover their names, with enough time and effort.) We do
know, however, that the plans were developed prior to 1967,
because that’s when the Southwestern Water Conservation
District obtained water rights for a rather large reservoir —
39,256 acre-feet — for industrial, municipal, recreational
and irrigation uses.

The reservoir was never built, but the water right remains.

For purposes of comparison, our largest water reservoir in
the Pagosa area is Stevens Reservoir, which contains about
1,730 acre-feet of water when full. 1,730 AF is about 50%
more than the total amount of treated water Pagosa Area
Water and Sanitation District (PAWSD) sold to its residential
and commercial customers in 2019. The West Fork
Reservoir was envisioned to be about 23 times the size of
Stevens Reservoir.

In other words, the original reservoir, as planned in 1967,
would have held about 35 times the amount of water
PAWSD sold last year. As the years went by, the water right
was reduced to 24,000 AF.

The location for the theoretical reservoir is smack dab in the
middle of what is now the Bootjack Ranch.



The Southwestern Water Conservation District (SWWCD)
oversees the development of water systems in the
southwestern corner of Colorado, and for some reason,
SWWCD gifted the water rights for the theoretical West
Fork Reservoir to San Juan Water Conservancy District —
no one remembers exactly when.

The gift horse came with a catch, however. Because the
reservoir was still only theoretical, the water rights were
classified as “conditional.” A conditional water right must be
defended in water court every six years or so, or else it is
considered abandoned. The process of defending your still-
theoretical water right is called ‘diligence’, and it involves
convincing the judge that you still need the reservoir, that
you still intend to build the reservoir someday, and also that
you can afford to build it someday.

Colorado is full of attorneys who live very comfortably off
fees charged for handling diligence cases. If the water right
happens to be held by a government agency, the taxpayers
foot the bill.

A couple of curious decisions were made recently, regrading
this theoretical West Fork reservoir.

In 2009, PAWSD and SJWCD and their attorneys had plans
for a different reservoir — the Dry Gulch Reservoir —
rejected by the Colorado Supreme Court, in a case brought



by Trout Unlimited. Following that decision, PAWSD and
SJWCD negotiated a settlement with Trout Unlimited, and
part of the settlement agreement stipulates that SJWCD will
abandon the West Fork Reservoir water rights if that
reservoir is not completed prior to the construction of the
Dry Gulch Reservoir.

Then, in 2014, SJWCD’s attorneys negotiated a settlement
with Bootjack Ranch, agreeing to find a totally new location
for the West Fork Reservoir, somewhere other than the
middle of Bootjack Ranch. And the new location must be
found by June 2021, or else the water right is considered
abandoned.

Why SJWCD would agree to such a stipulation is unclear to
everyone currently serving on the SJWCD Board. But there
it is.

The current SJWCD Board, however, are the ones
responsible for deciding what, exactly, to do with this
theoretical reservoir that has no place to be. And we have
only a few months to make that decision.

How to proceed?

From my perspective (and speaking only for myself and not
the SJWCD Board) a plan to build a 39,256 AF reservoir in
Mineral County — or even the downsized 24,000 AF



reservoir — dates from a time, long ago, when, practically
speaking, the term “water speculation” did not exist. For the
first century of statehood, Colorado judges had a tendency
to decree somewhat fantastical water rights to anyone who
asked.

In fact, it’s only in the past few decades that the Colorado
Supreme Court and the Colorado Division of Water
Resources have stopped dealing out water rights like we
had an unlimited supply of water. Because, in fact, we don’t
have an unlimited supply of water. And because all water in
Colorado belongs to the public, and must be used wisely for
‘beneficial uses’, our courts and water districts and
agricultural associations are slowly coming to the realization
that “water speculation” is a very real problem. And could
get worse.

On Monday, the SJWCD Board met (via Zoom) with a
prominent water consultant named Erin Wilson, of
Lakewood, Colorado-based Wilson Water Group. Quite a
few people attended the meeting — more than normal —
which made for a lively discussion.



As mentioned, the discussion was meant to answer the
question: how can the Wilson Water Group best assist the
SJWCD Board in dealing with a reservoir gift horse that we
— the current board — never asked for, but that we
inherited along with a somewhat crazy requirement that we
find, by June 2021, a new home for a huge reservoir that we
have no obvious financial means to construct.

Read Part Six…

Bill Hudson founded the Pagosa Daily Post in 2004 based
on the belief that community leaders often tell only one side
of the story… while the public deserves to hear all sides.

https://pagosadailypost.com/wp-content/uploads/2020/09/25-SJWCD-Meeting-Sept21-Zoom.jpg
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