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Moab activists call builder a threat to area's water supply

By Christopher Smart
The Salt Lake Tribune
Article Last Updated: 03/17/2008 06:42:03 AM MDT

Download "A Look at Johnson's Up-On-Top"

Developers call it fear-mongering. But a group of residents
against a proposed upscale housing project on a redrock mesa
overlooking Moab say it could put the town's drinking water in
jeopardy.

In a slick, 10-page brochure distributed inside Moab's The Times-
Independent newspaper, the Grand County Citizens for Clean
Water claim that neither the developer nor Grand County can
ensure that the Cloudrock project will not harm the aquifer that
feeds the municipal water system.

It's the latest round in an eight-year battle.

The joint proposal by Leucadia National Corp. and the Utah School and Institutional Trust Lands Administration
(SITLA) already has been approved by the Grand County Planning Commission and the County Council. The plans
include a 225-room lodge, 150 condominiums and 110 home sites on 1,935 acres of state trust lands on the mesa
called Johnsons Up On Top.

But the group that distributed the flyer has put the developers on notice that any groundwater pollution and a
subsequent cleanup would be cost prohibitive.

"Should damage occur to the aquifer, it is reasonable for the affected parties to insist that SITLA be responsible for
the full cost of mitigation," the brochure states.

The group earlier filed suit in 7th District Court alleging that Grand County's adoption of the Cloudrock
development was "arbitrary and capricious."

A SITLA official said Friday the agency is confident that Leucadia's plans have gone "above and beyond"
engineering requirements - set by Grand County and Grand Water and Sewer Service Agency - to prevent
pollution of the aquifer.

"Based on what we've seen, we don't see any risk in the world of reality," said Associate Director John Andrews.

A Salt Lake City-based attorney representing Leucadia said the four-color brochure was just the latest installment
of an ongoing "misinformation campaign" aimed at scuttling an approved development.

"It's NIMBYism - not in my backyard," said Michael Zimmerman. "It is our view that the opponents are
fundamentally against any development and have been since the origin of the project" in 2000.

Nonetheless, County Councilwoman Joette Langianese, who is not affiliated with the group of residents, said
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because of the complexities of the sandstone formations surrounding the aquifer, she continues to have doubts
about the safety of the water source.

"There isn't enough information for me to be comfortable with a big development like that on top of our aquifer,"
she said. "Hopefully, nothing will go wrong."

What's next? 7th District Judge Lyle Anderson will hear arguments April 15 at 9 a.m. on whether the group of
residents can appeal the Cloudrock proposal to the Grand County Board of Adjustment. Anderson also could rule
that the project can go forward.

csmart@sltrib.com

###

Lionsback not first controversial project

The Daily Sentinel
Saturday, July 19, 2008

The proposed Lionsback Resort is not the first luxury development to stir up controversy in Moab.

The Cloudrock Resort Development office in downtown Moab has been fully furnished but not staffed since 2001,
and Lionsback may be forced to travel a path similar to that development, which has been tied up in lawsuits since
2003.

The Cloudrock resort would sit on State Institutional and Trust Lands Administration land about seven miles south
of Moab as per an almost mirror-image agreement of what the Lionsback developers had with the trust lands
organization.

Only in Cloudrock’s case, the developers sought approval and annexation into Grand County, not the city of Moab.

The approved preliminary plat for the Cloudrock Desert Lodge consists of a 225-room “Wilderness Lodge,” 150
residential condominiums, and 110 homes in small clusters.

The development would be across four phases, with the first phase centering on the construction of the lodge.

“These are well-developed units. World-class units, but the developers don’t want all their money tied up in
construction,” said Gene Ciarus, Grand County Council member. “The hotel was first to give people a reason to go
out there.”

A coalition of Moab residents, the Moab Citizens Alliance, protested the proposed annexation of the property, but
the county approved it in 2001.

The complaints also included concerns over water protection and road width within the development, Ciarus said.

“These protesters are grasping at straws,” Ciarus said. “This development will bring in big money and tax revenue
without taxing our resources. It has exceeded every requirement, and that has been tested in court.”

The first of several back-and-forth court filings between the county, SITLA and the MCA began in 2003, leaving
the Cloudrock development in limbo.

Ciarus said the “continuing saga” is about to end, however, as the court has two more issues to settle.

He said he didn’t want to speak before the judge’s ruling, but Ciarus said every prior decision had been in favor of
the developers.

“I’m sure with every decision regarding Cloudrock, they will file an appeal until they realize the developers aren’t
violating any law or asking for anything out of the ordinary,” Ciarus said.

Though protesters of the Lionsback development say they don’t want litigation, City Councilman Rob Sweeten said
he foresees a legal battle in the future.
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“They’ve already tried,” Sweeten said.

“You look at what happened at Cloudrock, and it’s happening at Lionsback.”

Additional News

Group appeals council approval of Cloudrock phase 1
by Craig Bigler

Once again the group of citizens has filed an appeal of a Grand County Council decision on the Cloudrock
development proposed for Johnson’s Up On Top mesa. Because the action taken by the council to approve the
final plat for the first phase (phast 1A) of the development was administrative, according to group member John
Weisheit, the appeal should be heard by the Grand County Board of Adjustment.

Last month the council approved the first phase, for development of 12 lots, even though an appeal by the same
group is pending in the Utah Court of Appeals. The earlier appeal, if granted, would stop the entire project, except
for the approved first phase, Cloudrock Land Company representative Mark Oligschlaeger said at the time.

This latest appeal is designed to stop any development, the appellants have said. It asserts the application for the
first phase was incomplete and did not comply with requirements of the amended development agreement
approved by the county council last December. The appeal claims that requirements for detailed sewer line
construction plans were not submitted or approved.

“Our intent,” appellant Barb Morra said, “is to preserve and protect our drinking water recharge area, which is
primarily on Johnsons Up On Top, where Cloudrock is being developed.”

The appeal claims that cost estimates for improvements required by the agreement are incomplete. It also asserts
that the $1.5 million financial guarantee proposed by Cloudrock covers only the estimated costs of roads and
drainage required for the first phase, and “violates the requirements of the code and the amended development
agreement that the financial guarantee be sufficient to cover the costs of all required improvements.”

During the county council’s deliberation on the issue last month, Grand County Planner Kristine Killoy said the
bond was “adequate.”

“They didn’t follow the law,” Morra said, adding that the development’s financial guarantee should cover all
required improvements, not just the access road. If the development goes bankrupt or loses in the court of
appeals, it may not proceed beyond phase 1A and the county would be stuck with the cost of remediation, she
said.

Weisheit said that Cloudrock must pay interest on the bond, and it is not large enough to cover all improvements.
“They’re just ensuring their right to develop while waiting for the court to act,” he said.

Oligschlaeger declined to comment on the appeal. But when the county approved the first phase last month,
Oligschlaeger said that if the 12 lots contained in that phase are sold, that cannot be reversed, even if the court
rules for the appellants. But, he said, such a ruling would stop the rest of the project. He also said that the
Cloudrock Land Company would make full disclosure to potential customers about the possibility.

“Once again, they are putting the cart before the horse,” Weisheit said. “It is wrong to move ahead until we’ve had
our day in court.”

###

New appeals contest PC approval of Cloudrock special exceptions
by Craig Bigler

Once again, attorneys representing a group of Grand County residents have filed appeals of decisions made by
the Grand County Council and the Grand County Planning and Zoning Commission that give the go-ahead to
development of the proposed Cloudrock Lodge.

Salt Lake City-based Smith Hartvigsen, PLLC, has filed two new appeals with the Grand County Board of
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Adjustment. The group is appealing the county council's Nov. 20 approval of Cloudrock's use-on-review
application, and the planning commission's Dec. 12 approval of Cloudrock's two special exception applications.

Smith Hartvigsen also recently filed a cross-motion to a motion for summary judgement filed by Cloudrock in a
separate appeal that was filed last year in 7th District Court in Moab. "It is nothing new, just the next step in
resolving the lawsuit," said Smith Hartvigsen attorney Nancy Delacenserie.

The cross-motion asks Judge Lyle Anderson to remand the appeal to the board of adjustment and direct the BOA
to hear the plaintiffs' appeal. Delacenserie said the appeal should go first to the board of adjustment because the
decision last May by the county council to approve the amended Cloudrock development agreement was an
administrative decision.

Smith Hartvigsen argues that the court has first jurisdiction only if the decision is legislative. "The court can decide
on the facts if all parties agree on the facts," Delacenserie said. "We don't agree on the facts."

Noting that additional briefs will be filed before the court sets a hearing date to hear the issues, Mark Oligschlaeger
of Leucadia Corp., which has partnered with Cloudrock Land Company, for the proposed Johnson's Up On Top
project, agreed that nothing new has happened. "This process is playing out in the court system," he said.

Grand County Attorney Happy Morgan disagreed with Smith Hartvigsen assertions that the board of adjustment
has jurisdiction over county council decisions and that the Grand County residents who filed the appeal represent
the general public.

In an Aug. 29 memo, Morgan refers to the appellants as "a small contingent of persons opposed to the Cloudrock
PUD."

Morgan's memo concludes, "The BOA has no authority to overturn an ordinance enacted by the Grand County
Council. The elected Grand County Attorney represents both the BOA and the Council, and it is the opinion of the
Grand County Attorney that the BOA has no jurisdiction over the appeal filed by Contingent [the appellants]; the
proper venue is the District Court."

Regarding special exceptions, the appeal before the board of adjustment stems from the board's refusal to
consider nearly identical appeals at a hearing on Dec. 10. The board decided to vacate the planning commission's
approval of the exceptions on grounds that the public hearing held by the commission was invalid because proper
15-day notice was not given to the public.

Two days later, the planning commission held another set of public hearings and immediately re-approved the two
special exceptions. One exception allows larger lodge unit size, the other allows streets as narrow as 20 feet.
These re-approvals are now under appeal.

The use-on-review appeal is in regard to the county council's approval of changes that allow Cloudrock to alter the
configuration of the lodge and "village" from the preliminary plat that was approved in May, 2007.

The use-on-review appeal argues that the change in configuration is so dramatic that the preliminary plat approval
process should start over. Both the council and the commission indicated that they based their 2007 approval on
the original preliminary plat approved in 2002, and the land use code that was in effect at the time.

###

Cloudrock LLC to withdraw phase one plat by Craig Bigler contributing writer 12 hrs ago | 83 views | 0 | 0 | | The
Cloudrock development is on hold once again. In a Nov. 26 letter to the Grand County Council, Cloudrock Land
Company LLC told elected officials the company has elected to withdraw its pending final plat application for the
first phase of development, called phase 1A. The letter also states that the project will resume once the current
national financial crisis turns around.

The letter from Cloudrock principal Mark Oligschlaeger notes that the pending final plat has not officially received
final approval because it has not been signed by the applicant or by the county, and, it has not been submitted to
the Grand County Recorder for official recordation.

The development agreement between Cloudrock and the county does not set a deadline for when final plats must
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be submitted. Council chairman Gene Ciarus said Cloudrock LLC’s withdrawal of the plat means that the process
for final approval of the first phase will have to start over again when the company determines it is ready to begin
development.

“The primary purpose for this withdrawal is related to deteriorating market conditions, and not to pending legal
challenges concerning the project,” Oligschlaeger wrote, “Cloudrock will continue to aggressively defend and litigate
these specious claims, and anticipates that it will be successful in each case, as it has in the cases which have
already been decided.”

Barb Morra, a spokesperson for the group of residents that has filed those appeals with 7th District Court in Moab
and the Utah Court of Appeals, said she thinks the delay was caused because bonding for all infrastructure must
be in place before the first phase development can begin. The bonding required amounts to $8-10 million because
it must include not just the access road along with sewer and water pipes, but also electricity and other utilities,
Morra said she has been told “on good authority.”

The council approved phase 1A on Oct. 7 with a requirement that Cloudrock secure bonding of $1.5 million for the
access road and drainage. In a statement to the council last week Grand County Engineer Mark Wright
acknowledged that an additional bond of $2.5 million for sewer and water facilities is also required by the
development agreement. A letter from Daniel Velazquez, project manager for Cloudrock, apologized for the
“oversight” and stated Cloudrock’s intention to activate a letter of credit for the additional amount.

Morra said she believes that all infrastructure means more than just a road, sewer, and water.

“Who is going to move there without DSL?” she asked. Morra said that bonding for infrastructure for the entire
proposed Cloudrock development planned for Johnson’s Up On Top mesa southeast of Moab (a total of 309 units)
is far too great to be justified by the preparation and sale of only 12 units in the first phase.

Oligschlaeger closed his letter to the council by saying the company will move forward with the development.

“Cloudrock intends to submit applications for final platting when the timing is appropriate, consistent with the terms
of the Development Agreement,” Oligschlaeger wrote.

Ciarus said the current economic climate and the pending appeals make it more difficult to proceed with the first
phase at this time.

“I think [withdrawing the plat is] the rational thing to do,” Ciarus said. “Why spend a lot of money until these things
[the appeals] get settled in court?”

“They’re just trying to keep the development agreement alive any way they can,” Morra said.

Oligschlaeger has requested that the county council hear the request to withdraw the plat at its upcoming meeting
on Dec. 16.

###

July 29, 2009

Moab City Council approves development agreement for proposed Lionsback Resort

Moab Times-Independent by Jeannine Wait contributing writer

In a 3-2 vote Tuesday night, the Moab City Council approved a development and phasing agreement for
Lionsback Resort. Council members Kyle Bailey and Sarah Bauman voted against the measure.

The council’s decision moves the development, planned for property east of Moab owned by the state School and
Institutional Trust Lands Administration, another step closer to becoming a reality.

The controversial Lionsback proposal has been in the works for several years, as the project wound its way
through the city planning process that included a series of public hearings and efforts to annex the property into
city limits .
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From the submission of the proposed resort’s design concept to the planning commission in 2007 to Tuesday
night’s decision on the development and phasing agreement, the Lionsback process has included contentious
public hearings before the planning commission and the city council, approval of the preliminary plan, annexation of
the 175.12 acre parcel of SITLA land into the Moab city limits and the creation of a new sensitive area resort zone
that city officials have said was specifically designed for large, environmentally sensitive developments such as
Lionsback. Future approval of a final plan will be the last step in the development process for the proposed resort.

The Lionsback resort development is planned for a 46.8-acre portion of the property located on Sand Flats Road
that was formerly the Lions Back Campground. The development will be constructed in five phases, according to
the development plans. Phase one calls for the construction of a large hotel center, 50 hotel guest condominiums
and the platting of 34 single-family lots.

According to the development and phasing agreement approved Tuesday, a variety of infrastructure requirements
will have to be met in phase one. Internal subdivision roads and 105 parking spaces near the hotel are included in
the construction design. A storm drain will be required for storm water management, and connections to the city
sewer system and the city water system will be included, along with the installation of a large water storage tank
that will distribute water to all proposed development facilities located within the resort.

Electric, natural gas, cable television and telephone lines will be extended and installed along Sand Flats Road to
serve the resort. Sand Flats Road will be improved to allow for greater public safety with an expected increase of
traffic the presence of the resort will bring on the road.

Unlike a standard subdivision agreement, the development agreement approved by the city council requires
separate agreements for each proposed phase in order to establish the responsibilities for construction of
particular onsite and offsite improvements, city officials said.

A Drinking Water Source Protection Plan will also be required, according to city officials. But that plan is not an
element of development agreements and will be presented within the next two council meetings for approval.

At a public hearing held at city council Aug. 26, 2008, Moab citizens spoke for an hour about their concerns
regarding the proposed development. Many who spoke raised concerns about the possible effect the development
might have as a potential source of contamination of the sole-source aquifer located on a portion of the property.

Lionsback Resort development partner Mike Lawler, and Tom Kennedy, attorney for the developers, were present
at Tuesday’s council meet ing. After the council approved the development and phasing agreement Lawler and
Kennedy were asked when construction could possibly begin. Kennedy explained that the partners are still in court
defending a decision by the city council to approve the preliminary master plan for the development.

Several area residents and groups, including Living Rivers and Julianne Fitzgerald, who have been fighting the
city’s decision to grant approval, filed an appeal of the council’s decision last year. The matter was heard by the
city Board of Adjustment in August 2008. The BOA ruled that the city of Moab acted in accordance with city code.
The BOA decision was then appealed to 7th District Court in Moab. Judge Lyle Anderson has yet to issue a
decision in the matter, and a final ruling could take several more months.

“We feel that the earlier approval decisions will be validated in the court,” Kennedy said Tuesday.

Lawler expressed confidenc e in the Lionsback plan. “This is a good project and we’re still committed to it,” he
said.
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