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1 MOAB CITY - AUGUST 20 , 2008 

2 BOARD OF ADJUSTMENTS 

3 (Transcriber' s note : Speaker identification 

4 may not be accurate with audio recordings) 

5 (This is where disk starts) 

6 MR. CARLSON : - felt we had a good case and that 

7 case is submitting to [unintelligible] and we understand that 

8 we didn ' t fit t he criteria of the setback but there were 

9 t h ree issues that gave us a special exception. One is 

10 obvious and has been acknowledged by the staff that the 

11 syphon strengths prevent full compliance and this is out of 

12 Code Section 17.79.040 , Syphon Drains Prevent Full 

13 Compliance . The property was built in 1947 and it is where 

14 it is and has not moved since that date. 

15 Two , public health and safety is not jeopardized. 

16 We gave you letters both from Jeff Whitney and from the fire 

17 chief talking about their assessment of the property . Again , 

18 the current status is the units have all been brought up to 

19 condominium code . They' re fire blocked , they' re safe , they 

20 have fire systems , fire alarm system, new HVAC , new plumbing , 

21 new wiring , full GFI . So they are safe units . They have 

22 been brought fully up to code . 

23 And then the last issue is appropriate mitigation 

24 measures are provided by the applicant and this is really 

25 whe re we have had our biggest source of confusion , both 
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1 internally for me in my experience in the real estate 

2 development business and with the staff and with PNZ . Many 

3 times in the process of moving forward the issues that we 

4 feel have met mitigation have been passed of as being 

5 inadequate or non-existent. For instance , in the planning 

6 staff report to the PNZ dated June 17 , it says "It is 

7 difficult to understand how future impacts on the neighboring 

8 property that will be imposed by the required separation 

9 between structures on adjacent properties can be mitigated . 

10 But some action plan must be submitted by the applicant as 

11 required above . " So again, it states that we must mitigate 

12 but denies all the work that we ' ve done. The work that we 

13 have done is fire rated materials on all the exterior 

14 surfaces, stucco, the metal roof and cement (inaudible) 

15 fascia and soffit , the fire blocking between the units. When 

16 we purchased the property the attic was continuous from one 

17 end of the property all the way through to the other end and 

18 so had there been a fire in there and gotten into the attic , 

19 it would have raced down the entire length of the 6-unit 

20 building and had not only devastating effects for the 

21 occupants and for the structure itself but probably had a 

22 much greater impact to any surrounding property because that 

23 fire would not have been contained into one unit and now 

24 those deficiencies have all been brought up to code. So it 

25 is a much safer unit . We have put in legal egress windows in 
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1 each of the bedrooms. We removed the rear electrical panels 

2 and moved them to the north wall of the building so accessing 

3 and reading the meters would not require any encroachment 

4 onto the adjoining property. We moved the power feed which 

5 came off of the adjoining property and relocated it to a new 

6 pole which we had installed within the right-of-way and so 

7 the power feed does not encroach , our power feed does not 

8 encroach on the adjoining property. 

9 We offered to compensate the adjoining property 

10 owner . We called at least 11 times . We sent two letters . 

11 We sent one of the letters with a certified check , with it 

12 was a check with cash compensation offered and never once did 

13 we receive any phone call, never once did we receive any 

14 response to our letters and the cash, the check remains 

15 uncashed although it ' s still in possession and so we have 

16 done what we feel we can do within our power to mitigate . 

17 We ' ve done everything possible to mitigate. 

18 What the staff seems to want to have is not 

19 mitigation . What they want is full compliance and by 

20 definition, mitigation must be something short of full 

21 compliance . If we met the code and had the setback, then we 

22 wouldn't be in this asking for a special exception. So A, B 

23 and C, when we get to C, mitigation must be something less 

24 than full compliance. 

25 We also spoke to the neighbor of the adjoining - to 
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1 the husband of the adjoining property owner and talked about 

2 the monetary offer and he said at the time that the money was 

3 not necessary and his reasoning was that when they purchased 

4 the property in 1989 they knew that the setback issue 

5 e x isted. They also said that the setback issue may not even 

6 be a constraint at all depending upon how that site that ' s 

7 cur rently vacant gets developed . So if in the site planning 

8 process an access drive is put along that edge then there ' s 

9 p r obably no additional setback. If the building, if the 

10 adjacent property wants to build a non-inhabited structure on 

11 that west property line then it ' s a lesser setback. If they 

12 want to build an inhabited structure then it ' s 16 feet 

13 between structures . So today there is no way of knowing what 

14 the impact is , if any . And so it ' s difficult , if not 

15 impossible , to mitigate an impact that as of the day of 

16 sitting in this meeting is completely unknown and has not 

17 changed by virtue of anything that ' s going to exist in this 

18 meeting. 

19 It seems to me that the code would require 

20 mitigation for acts that flow from the action being taken . 

21 So if the action that ' s being sought changed the nature of 

22 the property in some way, that the e xisting condit ions in the 

23 ground changed , that there was addi t ional burden impos ed, 

24 there were additional setbacks , there were additional 

25 conditions imposed on the adjoining property, then mitigation 
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1 would be necessary. But the setback matrix for this property 

2 was set in motion in 1947 and that setback matrix exists in 

3 1989 when the neighbors bought their property. It existed 

4 the same in 2007 when we bought the property, and after this 

5 event, whether or not we're successful in getting a condo 

6 plat, the setback matrix will be identical because the 

7 conditions of changing from an apartment type structure 

8 ownership to a condo ownership will not change the nature of 

9 the setback imposed on us or on the adjoining property. 

10 There's no change . There's no marginal impact to anyone 

11 surrounding the property and so I can understand the issue of 

12 mitigation. It seems that our requirement to mitigate would 

13 stem from, if there are marginal increases to the burden 

14 imposed on adjoining properties by the action being sought 

15 which is not the case here. Even in light of that we have 

16 gone to great lengths to mitigate, to the extent we can, the 

17 impacts we feel we're causing. 

18 On Page 4 where the staff talks about 

19 recommendations. It says, "The demolition and relocation of 

20 the building could have been considered by the appellants at 

21 the time of the issuance of the building permit." Yes, it 

22 could have been but we paid a fair amount of money for this 

23 property. We paid in excess of $600,000 and there was 

24 economic value to that structure and so to go in and say, 

25 Well, just tear it down and move it denies the fact that the 
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building had existed there in its condition for over 50 years 

and had not caused any problem and what we have done is 

mitigate to the extent possible, bring everything up to code 

and do what we feel is a great deal toward meeting the goals 

of Moab. We feel that there is no need to mitigate, that the 

A, B and C criteria found in Section 17 of the code , the way 

they ' re being used by the staff and by the Planning 

Commission creates some area of circularity that they feed 

back themselves to where it makes them completely ludicrous 

in how they' re being applied and makes them so that they' re 

so arbitrary and so capricious that they deny all meaning to 

those sections of the code. 

Just a couple of things in closing. The general 

plan of Moab - and I think again , when we were told to come 

to the Board of Adjustment we said look at the general plan 

of Moab and see how this project fits in there and I ' ll just 

go through it and you don ' t have to follow along . In Section 

2 , I under Policies , "Encourage the upgrading of existing 

facilities and services consistent with the above goal . " II , 

"Encourage new development to be an asset to the community in 

terms of appearance, quality of life , impact on city 

services, natural environment." Page 20 under Residential 

Zones, "Improve public streets and rights-of ways. (B) Add 

and improve sidewalks . (C) Add additional parks as needed." 

Urban Design Page 23, II "Discourage potentially dated 
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1 design ." IV, "Encourage cluster development ." V, "Encourage 

2 new and remodel construction to be in keeping with the local 

3 and natural setting and small town character . " 

4 Section 5 , Housing, Page 25 . "Encourage a mixed 

5 variety of housing types to attract economic development and 

6 maintain growth while meeting the needs of the community ." 

7 II , "Maintain the integrity of residential areas with 

8 compatible types of housing and development ." IV, "Encourage 

9 residential homes to remain in residential use . " And then 

10 again under Sidewalks and Streets, "Encourage installation of 

11 sidewalk , curbs and gutters in areas deficient ." 

12 And then lastly, in the narrative that we submitted 

13 with our application there were a number of conclusions and I 

14 won ' t read them all just have you go there . (2) There may 

15 not be a building setback issue depending on how the 

16 adjoining property is developed . (4) The setback issue has 

17 been mitigated to the extent possible . We have done all we 

18 can . 

19 I would leave this with you in your hands. I 

20 appreciate your t ime. We have and want to be a part of this 

21 community and our family has been in real estate development 

22 for about 60 years in the same small community north of 

23 Denver and for us it is a point of pride that we want to own 

24 commercial , residential properties. We don't come in and 

25 leave. We want to be a part of this community. I want to be 
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1 able to drive past that project and take my kids there and 

2 say, we did something that ' s of benefit to this town and it 

3 has distressed me that some people feel that we've done is 

4 negative because we ' ve been coming here a long time and we 

5 love this town and want to be a part of it . Thank you . 

6 SPEAKER B: The city would like to state it ' s case . 

7 MR. MCANANNY : Mr. Chairman, maybe I can introduce 

8 myself . My name is Chris McAnanny , I 'm the city attorney and 

9 I wanted to just weigh in with a few comments that you might 

10 take into consideration. I think the first thing to keep in 

11 mind here is that what's before you is an appeal from an 

12 earlier decision , a denial by the Planning Commission that ' s 

13 considered this issue following a presentation by the 

14 applicant . So the question before you is , did the Planning 

15 Commission make a substantial error in judgment , did they 

16 misapply the law, did the act in an arbitrary , capricious 

17 manner as alleged by the applicant here or was the decision 

18 justified based on what information they had before them at 

19 the time they acted upon that decision. This is an appeal 

20 from a request to bring a property into a condominium 

21 conversion and we've got an ordinance that has very specific 

22 criteria and the intent behind the condominium conversion 

23 ordinance was to- and it's explicit in several places- was 

24 to prevent the perpetuation of substandard construction, to 

25 make sure that if you want the benefits of converting a 
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1 property into condominium development that you're going to 

2 (a) remedy any historic code violations; (b) bring the 

3 property up to standard, current standards that exist now in 

4 exchange for having the right to essentially subdivide that 

5 property and sell individual units. And so the code 

6 provisions that are at issue here at 17.79.040 really require 

7 that the Planning Commission consider whether or not this 

8 property has achieved compliance with all of the requirements 

9 and it's clear to me that the applicant has gone to great 

10 lengths to upgrade what was probably a very dilapidated and 

11 substandard property. Those are all very good things and I 

12 want to commend them for that and to some degree I ' m 

13 sympathetic to their position in feeling like they're being 

14 hamstrung by what they regard to be just a requirement that 

15 doesn't mean much but we do have setback requirements for 

16 specific reasons and there are various health and safety 

17 requirements and it seems to me that a judgment was made by 

18 the applicant here very early on in the process which was 

19 we ' re going to upgrade this bui lding to meet current code but 

20 only to a point. We know we've got a setback problem but 

21 we're not going to, we're not going to alter the exterior of 

22 that structure to try to block off three feet, for example, 

23 to bring that property into compliance. So that's really 

24 what you have is that a decision was made during the 

25 construction phase, not to alter that building (inaudible). 
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1 And so yes, it may have been a historically 

2 existing nonconformity and I don't know the full history of 

3 that and it sounds as if the applicant doesn ' t either . 

4 Essentially what you have is an attempt to what I would 

5 contend would be expanding the scope of a nonconforming use . 

6 You ' re taking what was a historically existing nonconforming 

7 use and turning it into something new and under our code we 

8 generally don ' t do that . We don ' t allow nonconforming uses 

9 to be expanded. They can continue on the way they are 

10 indefinitely but if you ' re going to engage in new 

11 development, you ' ve got comply with the rules that are in 

12 force at the time you develop. So that ' s really before you 

13 is whether or not the Planning Commission made an error in 

14 judgment in saying that this applicant had not offered 

15 sufficient mitigation measures to compensate for the fact 

16 that they couldn ' t comply. I think it 's probably pretty 

17 clear that the site constraints might prevent full compliance 

18 with the building envelope (inaudible) although you could 

19 alter the building envelope and probably come into 

20 compliance. 

21 Public health and safety not being jeopardized. I 

22 take the applicant at his word that the structure probably 

23 has been upgraded to current code and I don't think that ' s-

24 in terms of health and safety, electrical , plumbing , so forth 

25 - I don't think that's the issue. But then the question is , 
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what mitigation measures can be offered by the applicant? I 

mean , one of the things we thought about frankly when this 

ordinance was enacted was what do you do if you have a 

development that may not meet every requirement of current 

code and this is exactly one of those situations . Well , for 

example , you've got a development that doesn ' t have 

sufficient onsite parking. Well , it could convert to 

condominium if , for example, it could provide suitable 

offsite parking . That ' s an example of the mitigation measure 

that could be offered by an applicant to meet the 

requirements of t he code and it appears that this applicant 

in good faith - I don ' t question that at all - made an effort 

to try to negotiate purchase of some additional land from the 

neighbor and the neighbor for whatever reason wasn ' t 

interest ed . They made that effort and it sounds to me like 

the Planning Commission said, okay , you made that at t empt but 

you weren't successful in mitigating your lack of compliance 

with this setback requirement . So that ' s - so you ' re left 

with the decision of whether to overturn the judgment of the 

Planning Commissioner that denied condomi nium conversi on when 

an applicant admits that he couldn ' t really do anything t o 

satisfy that setback requirement because of the choices he 

made early in the process not to move his building envelope , 

not to , you know, not to comply with the setback requ irement . 

So I think that's really the issue there and , you know , I 
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would say that while I'm sympathetic to developers who have 

those kinds of problems, those kinds of headaches after you 

have bought a piece of property - I also say that due 

diligence is in the nature of the development business, 

learning about setback requirements, learning about zoning 

requirements and potential boundary problems that this 

property clearly has prior to buying your property is 

incumbent upon the developer and certainly before he lifts a 

hammer . 

So that's how I would crystalize the issue for you 

as to whether or not to overturn the decision of the Planning 

Commission as appealed (inaudible) here tonight and I suppose 

if the Board has questions, Jeff is probably much more 

familiar with the actions of the Planning Commission than I 

and that might be appropriate if there ' s something specific 

about what was discussed or given consideration. 

MS. PETTIT: I'm the adjoining property owner, 

Kimberly Pettit. Everyone has been speaking about my 

participation . The only issue here in front of you is 

grandfathering. The Carlsons purchased the property. They 

knew they could not do condominiums . They could do 

condominiums if they raised the structures. They chose not 

to raise the structures. The setback issue has been an issue 

since the building was cited in ' 47 because they put the 

building encroaching on my lot. 
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1 Now , to get into the menucia of details the only 

2 thing that the Carlsons were allowed to do was to remodel the 

3 property as apartments. They never intended from the very 

4 beginning to do that. They sent letters to the tenants to 

5 vacate initially immediately in August of last year and then 

6 stated that they wanted them to vacate because they were 

7 going to convert the apartments to condominiums. The 

8 previous owner who owned it for two years, he purchased this 

9 as an investment , he wanted to go and make a condominium 

10 (inaudible) could not unless he raised the structures. They 

1 1 decided to pay the money for buildings that needed to be torn 

12 down and let 's just go a step further . The grandfathering of 

13 the structure with penetrat ions on the property line for 

14 ingress and egress out of bedrooms was only permitted if the 

15 structures stayed the same way but also they were permitted 

16 to subdivide the property which changed the nature of all the 

17 setbacks again. So they're compounding the fact that they 

18 never had what was necessary for condominiums . They had a 

19 sliver of - they were being allowed to remodel and leave them 

20 as apartments and they never contacted us for - an offer was 

21 made via Ms. Holyoak because they never identified 

22 themselves. There have been numerous problems. All the 

23 construction and (inaudible) construction was attended to off 

24 of my property. This is exactly the reason why people have 

25 to have setbacks when they - because I have private property 
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as well as they have private property. If something was 

grandfathered and they were allowed to simply remodel it , it 

would not have been inclusive of trucks and construction and 

everything going on on my property because there is 

absolutely no setback. Part of the building sits on the 

property line and so then you have the issue of the 

(inaudible) penetrations, the telephones , the power poles was 

a big situation . The pole was on my property that went to 

their - there was all kinds of costs involved . All I ' m 

saying is that the only issue here is whether or not they 

should - you know, they knew all along that they could not 

convert to condominiums, from the very beginning, they were 

told in November, October by the zoning people. They ' d been 

told when they purchased it, the previous owner couldn't do 

it. The situation is now, you know, they're coming in the 

back door and saying, well , you know, there's always been 

this setback issue. Well, yeah but it ' s a financial issue 

too. 

For example I've owned the lot for 20 years. When 

t he property came for sale I would have liked to have 

purchased the property but the asking price was too high, 

didn't make any sense because the only thing that you would 

be buying would be the land underneath it because the 

structures are described were, you know, condemnable and so 

any developer - if they' ve been developers for 60 years -
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1 would have recognized that they were paying that price for 

2 the land only and then they could have developed it the way 

3 they wanted to. But they chose to benefit from the no 

4 setbacks by breaking off the house for their private use on 

5 the corner and then being allowed to leave the structure 

6 where it was with no setbacks on the backs, no setbacks on 

7 the sides and then with the breaking off of the parcel it 

8 again changed the - they gained 15 feet, more than 15 feet . 

9 They don ' t have setbacks on the front and the side and 

10 whatever. So that was their decision to leave the structures 

11 as apartments if that's what they were told they were allowed 

12 to do and now that they've done this great big development 

13 and they've been advertising them as condominiums in all real 

14 estate guides since February and they have not ceased from 

15 doing that and -

16 SPEAKER (?): Do you mind if I interject 

17 (inaudible). I actually was going to ask you , woul d you mind 

18 giving a very brief rundown of what , if any , offers to 

19 purchase your property were made? 

20 MS . PETTIT: Yes, Dana Holyoak phoned I think maybe 

21 in November of last year and asked to speak to the property 

22 owner and she said that she was representing the people who'd 

23 bought the adjoining property and that they wanted to 

24 purchase the property and the conversation was exactly this 

25 long, they offered $150,000 or more and I said, no, that was 
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the end of the conversation. 

Now the only time that the Carlsons ever tried to 

make telephone contact with us began in February of this year 

when they were trying to get more property, they were trying 

to get the city to vacate the right-of-way so that they could 

gain more square footage and they wanted to put their porches 

or patios or something all the way out to the road where in 

1978 they were already given eight feet - they already were -

it doesn't matter. 

This last thing where they said they said they'd 

given me a check, what they wanted was where they said they'd 

made 11 telephone calls or something like that and no body 

returned them and they sent - yeah , they sent in a harassing 

manner like Federal Express letters everywhere with checks in 

them and what they came up with is they changed the rate they 

were (inaudible) the property. They combined the two sides 

to make a front so they could change what was the back to a 

side setback so they'd only need eight feet, so that would be 

off my property and so then they figured eight feet a $4 or I 

don ' t know what, $4 a square foot, they were then offering me 

for the eight feet that would take away from my property so 

that they could have setbacks so that they could do 

condominiums at this late date and they went ahead and sent 

the check assuming that, you know, a year ago they offered 

$150,000 or more-
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SPEAKER (?): Okay, at least offers have been made . 

MS . PETTIT: I ' ve never spoken to them . 

MR . SPEAKER (?): Did you receive this letter that 

they' ve shown us on June -

MS. PETTIT : Yeah, I have it right here in the 

Federal Express . .. 

MR. SPEAKER (?): Was this (inaudible) do you know 

(inaudible)? 

MS. PETTIT: Yes . I ' ve never responded to them via 

email. 

MR. CARLSON: If I could respond to a couple 

things. One, regarding the City Attorney. At the PNZ we 

were given a 10-minute limit to make our presentation. So we 

would have liked to have had some more time to go through the 

issues that we were dealing with and we were said 10 minutes 

and then we were cut off . So it was a very difficult meeting 

in which to talk about the issues surrounding mitigation to 

see where we are, and no questions were asked. There was no 

discussion came up, it was denied very quickly . 

Regarding that we knew that we could not do condos , Mr . Terry 

Morris who we purchased from never mentioned that he'd been 

denied for condos. My understanding , he never made an 

application for condo conversion on t he property, had done 

other condos in town and told me, again (inaudible) relying 

on it but told me that there should not have been a problem 

1 7 



1 given his understanding of the code and the three points , the 

2 A, Band C points in Section 17. 

3 The offer of $150 , 000, that was Deanne saying what 

4 she thought the property was worth. That was not an offer 

5 authorized by us. We wanted to engage in a conversation and 

6 start some discussion and some negotiation . The question was 

7 asked what she thought the property was worth , Deanne quoted 

8 the 150 and t he neighboring property owner said , leave , never 

9 come back and again , there were many, many calls made , there 

10 were offers made, there was never any response or any 

11 engagement in any negotiation in which we would have loved t o 

12 engage in some type of back and forth negotiation. 

13 The property does not sit on the property line . It 

14 was at the south end the property is .9 feet off the property 

15 line . At the north end it's 2.5 feet off the property line 

16 which is close to the county standard of three feet and 

17 again, so we have tried to do everything we can in our power 

18 to mitigate and the City Attorney again wants to throw us 

19 back into the box of mitigation means full compliance and if 

20 mitigation has any meaning at all , it means that something 

21 short of full compliance because if it means that you meet 

22 all the setbacks, then it's a ludicrous term to use, it has 

23 no meaning other than you ' re in full compliance . 

24 MR. SPEAKER (?): The offer for the - offered $4 a 

25 square foot. Our understanding of the setback as it sits 

18 
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today, as it sits today if Ms. Pettit were to build , she 

could be no closer than 16 feet to the property from our 

structure , structure starts at 16 feet . 

MR . CARLSON: If i t's inhabited . As it sits today . 

As it sits after a conversion , it ' s the exact same and what 

typically was my understanding from staff is typically you 

have eight feet on each side and so that was the nature , 

that ' s how we came up with the offer of saying , okay, you 

might have the additional impact of eight feet so we 

structured a compensation of saying, okay , you 're bearing our 

eight feet possibly, we ' ll pay you that for the width and 

that ' s where we came up with the square footage and we took a 

commercial value for that square foot age of $4 a foot and 

that 's where we came up with the price and that ' s why we made 

that offer . It was just saying , you might have to be 16 feet 

away from this structure , you probably could be less because 

(inaudible) the recalc ulation , I didn't want to take 2 . 5 down 

to . 9 but that ' s how we came up with that and that ' s why we 

made the offer and that came up from the stand point 

(inaudible) told us you have to put a mitigation plan in 

place. But there were many calls . That ' s right, I have 

never talked with Ms . Pettit on the phone , I did talk to her 

husband Dave and they have had email correspondence after I 

talked with him and that was an email I sent back to him 

reiterating our discuss i on and saying, please correct me if 
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this wrong, my understanding of our discussion and there was 

no response email . 

The only time I ' ve talked with Ms. Pettit directly 

was after the last PNZ meeting and we met outside trying to 

discuss the same , you know , saying what can we do , can we 

work this out and she said our offer was insulting and she 

said the only thing that would be acceptable would be to 

(inaudible) our building and rebuild it or to buy her lot fo r 

$750 , 000 and that ' s where we sit . That's it . 

SPEAKER (?) : Is there any opportunity for the two 

parties to come together? 

MS . PETTIT : No , absolutely not. This is 

absolutely a financial - this sets a precedent if you allow 

this to happen by a developer from out of town, then you ' re 

going to set a precedent that everybody else is going to end 

run the whole situation when they see that there's 

SPEAKER (?): I take that as a no. 

MR . CARLSON: We would love to and we have tried 

and I think the point being there is no additional impact to 

Ms. Pettit , none. 

MR. SPEAKER (?) : I think the issue goes back to the 

code and the code talks about what additional impacts were 

imposed by the action requested and at this point there is no 

additional impact imposed on the city or on any adjoining 

property by the action requested. The action requested, 
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changing for a single unified deed ownership to six 

individual condo ownerships does not trigger by that action 

any marginal increase in the impact on anyone . The impacts 

are the same today as they will be in the future , as they 

have been for 60 years in the past . 

SPEAKER (?) : Chris , do you have anything to add? 

MR . MCANNANNY: The only thing I would add very , 

very briefly is that it ' s pretty clear that a decision was 

made not to sacrifice one of these units that complying with 

the setback would have required perhaps some alteration in 

the existing structure and I think that was quite a 

deliberate decision that was made . It 's a ris k and the 

question is , do you want to excuse that here today or do you 

want to say no , when the code says you must compl y , you 

comply as a condition for get ting your condominium 

conversion . 

MR . CARLSON: I don ' t know if Mr. McAnanny has seen 

the project but the project runs north to south linear. 

Every single unit backs up to the backside and so it hasn ' t 

been easy . If it had the run the other direction and we 

could have shortened it up one unit , that would have been 

easy, shorten up one end . This would mean the entire 120 

feet of the structure . 

MS. PETTIT: But the project was only to be 

apartments. That ' s why they were allowed to leave the 
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1 structure 

2 SPEAKER (?): I understand, we understand . 

3 MS . SPEAKER (?) : Well to me it seems like the crux 

4 of this case is you ' re asking for conversion over to 

5 condominiums status and it ' s not permitted under the code 

6 because you can ' t bring it up to code because of the 

7 setbacks, so you ' re asking for a special exception? 

8 MR . CARLSON : That ' s correct , we ' re asking for-

9 the code allows for a special exception under those three 

10 criteria and we believe we ' ve met those criteria. 

11 MS. SPEAKER (?) : You believe that (inaudible). 

12 MR. CARLSON: Yes , absolutely. 

13 And one other perhaps in broader context is right 

14 now our options going forward is, you know , we understand 

15 that under the current code and we ' ve talked to the staff is 

16 that we can sell the property as a fractional unit. What 

17 happens then is it will be a partnership , will be owned in 

18 one unified deed and property owners will undivided interests 

19 in that deed . Most likely those type of owners will be out-

20 of-state , they'll be difficult to finance , they ' ll be coming 

21 in with cash buyers . If we are able to convert it to a 

22 condo , then the majority of people on the interested party 

23 list that the brokers have generated are locals . There is 

24 properties priced at $200 , 000 that are brand new do no exist 

25 in Moab , do not e xist in Grand County. When we did a -
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SPEAKER (?) : (Inaudible) a square foot . 

MR. CARLSON : When we did a search a couple of 

3 weeks ago for the PNZ hearing there were six. Almost of them 

4 were dilapidated mobile homes and so we feel -

5 SPEAKER (?): (Inaudible) . 

6 MR . SPEAKER (?) : I ' d like to review the steps in 

7 granting the exception , the special exception and what ' s 

8 requi red by Chapter 17 (inaudible) code for a condominium 

9 conversion . Requirements (inaudible) with the existing code 

10 (inaudible) all structures subject to condo conversion shall 

11 be brought into compliance with all building and zoning 

12 requirements prior to condominium (inaudible) . In terms of 

13 the building code requirements, it ' s my understanding that 

14 the existing occupancy was classified as an R-2 occupancy by 

15 the building code? 

16 MR . CARLSON: That ' s correct . 

17 SPEAKER (?): The occupancy (inaudible) did not 

18 change or would not change in condominium conversion . 

19 

20 

MR . CARLSON : That ' s correct . 

SPEAKER (?) : The building code permits existing 

21 structures to remain occupied when new codes are adopted as 

22 determined by building official in terms of (inaudible). The 

23 occupancy does not change , the building is not required to be 

24 brought up to complete code requirements for all buildings 

25 (inaudible) . It's my understanding that you ' ve got a valid 

23 



1 building permit and that those requirements were met in terms 

2 of the building code . 

3 Now my question is , the intent of the land use 

4 code , conform and compliance with all building and zoning 

5 requirements. In my mind, the building has met the building 

6 code requirements because the occupancy group has not 

7 changed. There ' s no nightly rental permitted in the R zone , 

8 in the R zone of the city . 

9 MR. CARLSON: That ' s correct . 

10 SPEAKER (?) : So the occupancy would of permanent 

11 nature not a transient nature , so that has not changed, long 

12 term rentals (inaudible). Without a change in the occupancy 

13 group , the building would not be required to make wholesale 

14 changes to conform to current building codes as it would if 

15 you were (inaudible) this was going to be zoned nightly 

16 rentals and the windows would have to be boarded up and the 

17 be drooms moved to the front of the building and fire 

18 sprinklers (inaudible) changes . So it seems to me that the 

19 building has met the requirements of the building code 

20 i n sofar as the building code requires you to meet the 

21 renovation standards in order to obtain your permit . 

22 MR . CARLSON : That ' s right. 

23 SPEAKER (?) : What it doesn ' t meet is the land use 

24 code for setbacks. It doesn't have the proper setback on the 

25 east side nor on the front . The east side i s more critical 
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1 because it backs up to the neighboring property . The front 

2 less critical because it fronts on the street and I ' m saying 

3 critical in terms of life , safety , for fire separation 

4 (inaudible) on the east side (inaudible) 2 . 5 feet . That 

5 presents (inaudible) full compliance (inaudible). The 

6 question is that health and safety is not jeopardized and if 

7 appropriate mitigation measures are provided by (inaudible) 

8 then that special e x ception is discretionary with the 

9 Planning and Zoning Department. These are two big questions . 

10 SPEAKER (?): On the question of the building , why 

11 is it a R-3? The condominium itself then is it (inaudible) 
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R-3? 

SPEAKER (? ): R-3 is only up to two units . If 

you ' re more than two you ' re an R-2 . 

MS . SPEAKER (?) : (Inaudible) and I think it ' s 

probably true that (inaudible) is impossible because the 

setback issue is there (inaudible) four years ago but I ' m not 

convinced t hat public health and safety is not going to be 

jeopardized by this and one thing I want to make clear is , 

you know , we're not telling you you can't continue developing 

this and that you can't use it for the original use that you 

purchased it for . From what I can tell based on the permit 

that you applied for and the communications with Planning and 

Zoning was that you had intended to either do a fractional 

share or as a long-term rentals. It wasn't until the real 
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1 estate market or financing market fell out (inaudible) 

2 MR. CARLSON: I think our initial intent was to do 

3 condos. Everything we heard from the staff, the planning 

4 staff and from the building department prior to purchase was 

5 that the condo conversion would not be problematic at all, it 

6 was not hard to meet the code compliance issues and it was 

7 not hard to meet any of the upgrades. Nowhere in any of 

8 those conversations was there a discussion about if you don't 

9 have a compliance setback then you must bring that setback 

10 into compliance and so that did not occur. 

11 SPEAKER (?): The fractional (inaudible) was after 

12 the October meeting (inaudible)? 

13 

14 

15 

16 

17 

18 

MR. CARLSON: Yeah . 

SPEAKER (?) : (Inaudible) when building officials 

said you don't need the three feet , that ' s when we rehuddled 

and said okay, what can we do, we've already started, you 

know - I mean, the siding was off 

MS. SPEAKER (?): There are options for the use 

19 (inaudible) . 

20 MR. CARLSON : Certainly there are but I think the 

21 question is which of those options are best for the town. Is 

22 it best for that property to be fractionalized and sold off 

23 in that manner or is best for the town that that property is 

24 sold in a way that it can be utilized by permanent residents 

25 of this town? But to your point more specifically, the Item 
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1 B, public health and safety is not jeopardized . There is a 

2 letter that we gave you from the fire chief saying that in 

3 his mind there is no difference in the existing use as 

4 apartments and the future use, future potential use as 

5 condos. There is a letter from Jeff Whitney saying that 

6 there the property was brought up to condo standards and all 

7 the codes are in compliance . 

8 The public health and safety issue again , there 

9 must be a nexus for the public health and safety issue driven 

10 by the approval being sought. Does the approval change the 

11 nature of the health and safety issue such that there will be 

12 a pre-cl osing condition or a pre-approval condition and a 

13 post-approval condition that changes. Right now our 

14 understanding is that the maximum setback that the city is 

15 going to impose regardless of what action is taken is 16 feet 

16 between habitable structures. And that life safety, health 

17 safety setback will be imposed regardless of the action taken 

18 here tonight. So the health safety issues are met completely 

19 because the setbacks between habitable structures will be in 

20 full compliance with the code . 

21 MR. SPEAKER (?) : Let me bring up a point . I agree 

22 that if the condominium use is granted , the use of the 

23 property is going change, long-term permanent occupants . 

24 That ' s not going to change . There is a life safety issue 

25 associated with that property and that ' s it ' s lack of fire 
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1 separation distance from the property line to the building . 

2 If that neighboring property owner elects to erect a 6-foot 

3 high wood fence on their property line that they do not 

4 require a building permit for, you ' ve precluded emergency 

5 egress from those bedroom units in the event of a fire by the 

6 sheer fact that there ' s a 6-foot high fence there , you're 12 

7 inches away . That alone -that's been (inaudible) that ' s 

8 always been an issue. The code doesn't state public health 

9 and safety is not jeopardized more than the preexisting 

10 condition. It doesn ' t offer that (inaudible) , it just states 

11 public health and safety is not jeopardized as a requirement 

12 for the granting of the condominium (inaudible) . There are 

13 public health and safety issues associated with that property 

14 because of that lack of fire separation. They've only been 

15 there since the 40s and that's not going to change if that 

16 stays an apartment or condominium. That - without moving the 

17 bedrooms and reconfiguring the plan, I question how much 

18 mitigation can be provided by compartmentalizing fire 

19 (inaudible) those are all really good life safety issues to 

20 present in the construction . It doesn ' t address the fact 

21 that you have a window that's 12 inches from a property line 

22 that could have a fence erected on it and there ' s no way to 

23 get a rescuer in that 12-inch space to get a kid out of the 

24 bedroom. So that hasn't been addressed and I don ' t see a way 

25 to address it . 
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1 MR. CARLSON : The way we had proposed with the 

2 staff to address that is by installing fire suppression in 

3 the unit themselves and the staff was unclear whether or not 

4 that met the level of mitigation and that ' s an issue we would 

5 be willing to do . 

6 MR . SPEAKER (?): And my response to that would be 

7 (inaudible) building code that that provision , there is no 

8 provision in the building code that say, hey, you can put a 

9 window in a wall that's less than three feet from a property 

10 line (inaudible). It's not a tit for tat. 

11 MR . CARLSON: I understand. We ' re conceding the 

12 fact that we ' re not in full compliance. We ' re trying to find 

13 out what is appropriate mitigation and if the measures that 

14 we've taken to mitigate is not adequate , one of the other 

15 additional issues again was in our narrative that we're 

16 willing to put on the table to address the issue you just 

17 raised specific to the point is saying that we would be 

18 willing to investigate and install fire suppression equipment 

19 in the units themselves such that the egress through the 

20 bedroom windows, that potential would be minimized to the 

21 point that is (inaudible) feasible, perhaps eliminated 

22 entirely. 

23 So again, we're going what we can given the hands 

24 of cards dealt us and we're willing to go further if need be 

25 to address those specific issues . I can ' t deal with phantoms 
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1 and wild possibilities. I can deal with things that may 

2 exist on the ground. Your point is excellent about the 

3 fence. It is absolutely on point. We can put in fire 

4 suppression and that would take care of that point . If there 

5 are other points , certainly we can try to address those also. 

6 MS. SPEAKER (?): I think it's great fire 

7 suppression measures are being taken (inaudible) to eliminate 

8 the problem that if there ' s a fire, no emergency vehicles or 

9 crew can get to the window to perform any rescues. That I 

10 think is a big concern . You can put all the fire suppression 

11 measures in there that you want, that doesn ' t mean that your 

12 problem is going to go way. There ' s no way to mitigate other 

13 than . . . 

14 MR . CARLSON : Again , that issue will exist 

15 regardless of the determination of this board, is it better , 

16 worse that it change? Again, you ' d have to watch out for the 

17 best interest of the town . In my opinion it would be better 

18 for all these reasons, for all the reasons in your general 

19 plan to have long-term permanent residents there rather than 

20 fractionalized residents there. 

21 MR. SPEAKER (?): I think that ' s a valid point. 

22 Sure, more pride in ownership in all cases but we have to 

23 adhere to the land use code (inaudible) can ' t change it , 

24 can' t change that land use code. So we have to go with what 

25 it tells us and that - I think the building code issue was 
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1 met by the fact that you got a valid building permit that the 

2 building was brought up to building requirements as stated . 

3 I think that ' s met. My big question is that the public 

4 health and safety is not jeopardized, it ' s not - it ' s 

5 certainly not jeopardized, it ' s not increased but there is a 

6 health and safety issue there that ' s not really adequately 

7 resolved . 

8 MR. CARLSON: And I understand but (inaudible) but 

9 the code under your own code (inaudible) these three items 

10 are subjected to grant this special exception . It ' s a 

11 subjective , subjective , discretionary in nature and , you 

12 know , it ' s going - as you said the fence could be built and 

13 that issue is going to be there tomorrow as an apartment or 

14 as fractional. I know firefighters, if there ' s a fire and 

15 there ' s a 6-foot cedar fence , I know firemen who have gone 

16 through cedar fences, I know firemen that have gone through 

17 walls. 

18 MR. SPEAKER (?) : It could be a concrete wall , it 

19 could be a block wall, there ' s no permit required for a 

20 masonry wall six feet high . 

21 MR. CARLSON : But it ' s going to- so - I don ' t 

22 know , never mind . 

23 SPEAKER (?) : Can you state your name please? 

24 SPEAKER FITZGERALD : You bet, I ' m Julianne 

25 Fitzgerald and my question is, I really do appreciate the 
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1 conversation about the health and safety issue but my 

2 question is , if in fact they don't get the condo conversion 

3 tonight as granted by this board and they go ahead with 

4 fractional ownerships , what the city is going to be impacted 

5 by are 24 owners instead of six owners. So how can that 

6 happen and not be a health and safety issue and six owners be 

7 a health and safety issue? They have upgraded this 

8 neighborhood immensely . I don ' t understand why neighbors 

9 would be upset when someone is going something that ' s so 

10 attractive and it's exactly what our city has asked for , we 

11 want walking distance, we want affordable . Under $200 , 000 is 

12 not exactly affordable but in our area it ' s the least 

13 expensive there is and so to hold feet to the fire over a 

14 name , what you're doing is effectively keeping them from 

15 marketing the property and getting conventional financing so 

16 normal people cannot buy these . Who will be buying them are 

17 people that have, if it's $50,000 a share , they' ll have 

18 50,000 extra to throw down and their families will come and 

19 whatever , and we ' ll have no control . But if it ' s done with a 

20 condo conversion which is nothing different than what we see 

21 right now, then normal human beings in Moab of which we have 

22 a list waiting for this approval , could buy here and don ' t 

23 have to own a car , they can walk to work, they can walk to 

24 the library 

25 MS . SPEAKER (?) : But they ' re not approved for 
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1 fractional either because it's a fee simple sale. 

2 MR. SPEAKER (?): That's not our discussion. We're 

3 here t o decide if the actions of the Planning Commission in 

4 terms of this condominium (inaudible) . 

5 Any further discussion? 

6 MR . SPEAKER (?) : If the impact is the same why not 

7 change or why leave it the same? I mean the effect on the 

8 ground. 

9 (inaudible) 

10 MR . SPEAKER (?): The neighbor can build a fence or 

11 a carport or something 

12 MS. PETTIT: It's the nature of the way they've 

13 gone about it . 

14 MR. SPEAKER (? ) : Excuse me, (inaudible) 

15 discussion. 

16 MR . SPEAKER (?): Part of the reason for set backs 

17 is to lessen the effect of one neighbor over the other. 

18 Aesthetics, fire and safety , but the building is there and 

19 they sell this building as a 6-plex to somebody else, it ' s 

20 still going to be there. If they sell one unit at a time , 

21 it's still going to be there. 

22 MR. SPEAKER (?): I think the broader sense is the 

23 intent of the land use code in regards to the condominium 

24 conversion situation, the mechanism in that stipulation to 

25 obsolete properties and to bring the incentive to have that 
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1 condominium sale is to raise non-performing buildings that 

2 are antiquated in terms of setbacks and take building codes 

3 in general - if that is, in fact, the purpose of that 

4 provision in the land use code. I think that's (inaudible) . 

5 MS. SPEAKER (?): I think one of the things that 

6 we ' re running into with this is, and the code is very clear , 

7 if you're going to try and have a condo conversion , you need 

8 to comply with the code no matter what unless you ' re granted 

9 a special exception and this problem doesn't trigger until 

10 they're asking for the condominium conversion. We can't take 

11 (inaudible) property and grant them a new status even though 

12 they don ' t comply just because they're being grandfathered in 

13 as non- conforming. (Inaudible) status of condo requires 

14 compliance with the code and it requires (inaudible) code and 

15 requires completely comply with the code unless a special 

16 exception is granted. So I don ' t think that we can address 

17 this as well there's not going to be any impact so why not 

18 grant it. Our rule is very limited if they want the condo 

19 conversion it needs to meet code, and it doesn't in my 

20 opinion. 

21 MR . SPEAKER (?): It may have - the special 

22 exception may have been granted had it only been the front 

23 setback on the street, I don't know but would be a more 

24 innocuous issue than the (inaudible) . 

25 MR . CARLSON : I would contest your reading , your 
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1 extremely narrow reading of the public health and safety is 

2 not jeopardized . Again, I would think that in order for the 

3 code to make any sense, there has to be some nexus , there has 

4 to be some connection between the action being sought and the 

5 change in the nature of the impact , that it's going from one 

6 set or set of criteria for impact to a different set or set 

7 of criteria, changing from no nightly rentals, to nightly 

8 rentals or changing some type of matrix so that there is a 

9 quantum change in the nature and type and duration or 

10 whatever or the setbacks that are being imposed . Otherwise, 

11 it ' s ridiculous to say, any preexisting condition can never 

12 be met because the code can require almost any of these old 

13 properties to be torn down. 

14 MR . SPEAKER (?) : But it 's only referenced to 

15 condominium conversion . They're not shutting down the 

16 building, they're not precluding the use of the building 

17 MR . CARLSON: I understand, all I ' m saying is 

18 within the code I would imagine there are several , there are 

19 many, many instances where this same threshold when approvals 

20 are sought , there's a threshold that has to be crossed over 

21 in order to make that new approval but this is the only 

22 circumstance that I ' ve come up with in history where the 

23 impact matrix prior to the approval being sought and the 

24 impact matrix after the approval being sought are identical. 

25 There is no change. We're not changing to increased hours of 
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1 operation , we ' re not asking to increase anything . We ' re not 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

asking to increase the impact of the neighbors . We ' re asking 

to change the nature of the ownership deed but the whole 

construct of the impact matrix is identical prior to and 

subsequent to the action being asked . 

MS . SPEAKER (?) : We understand that but the plain 

language that public health and safety will not be 

jeopardized . I mean , I have to agree with (inaudible ) , it 

doesn ' t say that it won ' t be impacted more, it just says it 

won ' t be jeopardized (inaudible) intend of the code is that 

we can grant this as long as there ' s no impact on public 

health and safety. I think that ' s a more accurate 

construction of that provision of the code . 

MS . SPEAKER (?) : (Inaudible) . 

MR . CARLSON: And that ' s why we went to the 

building department and the fire chief to get these letters 

17 and get their reading of it . 

18 MR . SPEAKER (?) : They' re right , the building is 

19 better , it's better than it was , I would agree 

20 wholeheartedly. It is a better building than it was in the 

21 present state but there ' s still an issue with it that has not 

22 been mitigated reall y . 

23 MR . CARLSON : Mitigated or brought into compliance? 

24 

25 MR . SPEAKER (?): To a minor degree it has been 
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1 mitigated but that degree is minor. The location of those 

2 windows on the east side of that building relative to the 

3 property line and the building is better overall I agree . 

4 MR . CARLSON : If that is the central concern that 

5 we haven't meant the threshold of public health and safety, 

6 can we discuss mitigation requiring fire suppression? 

7 MS. SPEAKER (?) : I don ' t think that fire 

8 suppression has anything to do with the fact that (inaudible) 

9 windows. Fire suppression has nothing to do with that 

10 (inaudible) . 

11 MR . SPEAKER (?): A lot of times fire suppression 

12 will get you things like exit and travel distance. That ' s a 

13 code provision that you can go farther (inaudible). It will 

14 give you more openings allowed on exterior walls but it ' s not 

15 a fix for a lack of fire separation distance. It's not a 50 

16 percent fix. That threat comes from both sides of that wall . 

17 MR. CARLSON : I understand but the other side , the 

18 outside of the wall , the city staff has already said that 

19 there will a 16-foot separation between habitable structures . 

20 MR . SPEAKER (?) : Habitable structures , not fences. 

21 MR . CARLSON : Right. Your issue regarding the 

22 fence again , but the fence is going to be breachable by 

23 

24 masonry? 

25 

MR. SPEAKER (?): Is it wood? What if it ' s 

MR. CARLSON: Okay. I'm in the box of saying we 
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1 should have torn down the building. We should have paid 

2 $600 , 000 for the building and torn it down and that it ' s 

3 going to be sold as a fractional, still occupied under this 

4 roughly identical circumstances and -

5 MS . SPEAKER (?): (Inaudible) long- term leases 

6 (inaudible) just as much as affordable housing. 

7 MR . CARLSON : It's still going to be occupied . It 

8 is still 

9 (All talking) 

10 MR. CARLSON: And if there is a true life safety 

11 issue, the property should be shut down and red tagged by the 

12 city . 

13 MR . SPEAKER (?): Should be condemned . 

14 MR . CARLSON : And so it is a phantom issue . 

15 MR . SPEAKER (?) : That's another issue . That's not 

16 what we're here to discuss. 

17 MR. SPEAKER (?): But it ' s discretionary. You have 

18 the discretion. If this is a discretionary item and if this 

19 so egregious in your mind that this rises to the level that , 

20 you know , this can ' t be granted then it should rise to the 

21 level that it shouldn' t be inhabited . 

22 MR. CARLSON: We'd certainly like to discuss the 

23 fire, the suppression, if possible. We're willing to put 

24 that on the table. That should throw us over the edge, keep 

25 us over the threshold to mitigation to where we can say yes 
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we understand we don't meet these issues but we have 

mitigated to the extent possible in any stretch of the 

imagination . We are foreclosed in any other mitigation 

issues because of the nature of 

MR . SPEAKER (?): (Inaudible) mitigated that? 

MR . CARLSON: What's that? 

MR . SPEAKER (?) : You have mitigated that, that 

whole issue with the (inaudible) floor plan , put the bedroom 

on the front and put a (inaudible) wall up on the back side 

of the building and reconfigure the plans. That would have 

mitigated that whole issue which could have been possible 

during a remodel . To me this issue has come about mainly, 

possibly because of timing or presentation to the Planning 

and Zoning approval of the project. 

MR . SPEAKER (?): It's timing , it ' s market , it ' s 

the financial market. I mean, even your own code in Section 

17 says it has to be brought up, all the changes need to be 

done before (inaudible) so that all projects subject to 

condominium conversion shall be brought into compliance. You 

have to do the work before even you come here. 

SPEAKER (?) : (Inaudible) Planning Commission 

submittals all the time in schematic designs early on in the 

process. 

MR. CARLSON: I started out with my (inaudible) I 

am guilty. I am guilty of many things in this process . The 
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bottom line is when it comes down to it is what is best for 

the town, you know , I am not clean in here , I have made 

judgment errors. I wish I wouldn ' t have done the deal . We 

will get out of it, we' ll be out of it fine. I don ' t think 

that the final product , if this is denied, is going to be in 

the best interests of this town. I think what ' s in the best 

interest of this town is to have it sold as condos because 

the occupancy will not change. People will still be sleeping 

in those rooms , they' ll still be occupying those rooms , the 

propert y will not be torn down . We ' ve gone way past that and 

for the Board of Adjustments to negotiate regarding fire 

suppression, taking us to the extra level is again , probably 

what ' s in the best long-term interest . It seems that the 

Board of Adjustments would try to find some way to do what's 

best in the broadest possible context . 

MS. SPEAKER (?) : We always want to do what's best 

for our community but we are a limited board, we can ' t 

rewrite the code we can't change it and we only interpret it 

and (inaudible) it . 

MR. CARLSON: Certainly give the discretionary 

nature of this section, you should have that ability . 

MR. SPEAKER (?) : Jim, what was the (inaudible) 

discussion? 

MR . SPEAKER (?): It said a (Inaudible) setback 

requirement . That came up only because of the issue of 
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1 separation of structures on adjacent property but , you know, 

2 they recognize that it wasn't discretionary to grant a 

3 special exception to that setback and maybe if this had been 

4 just a little bit greater, three feet or five feet they may 

5 have , you know , (inaudible) of that because the building 

6 code actually had three feet . You start losing your 

7 (inaudible) in the walls. So that ' s certainly part of the -

8 it's actually not part of this issue but that ' s - I think 

9 that's why they referred in their appeal narrative so many 

10 times to the three feet , that that is where openings in walls 

11 start disappearing. 

12 MR . CARLSON : I would encourage you to review the 

13 Planning Commission records, it is extremely limited . 

14 MR. SPEAKER (?): Jim, can you speak briefly about 

15 the intent of the code regarding the provision for 

16 condominium conversion and conformance to building codes and 

17 zoning ordinance? What is the intent of that? 

18 JIM: I think it does allow an option for a 

19 developer or property owner to look at other recesses , you 

20 know, based on their investment in the property. Certainly 

21 condominium conversion will bring some immediate financial 

22 gain. It can provide housing, hopefully at a lower cost than 

23 a single family residence so I think all those types of 

24 things would be met. 

25 With respect to the elements in the condo 
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1 conversion language, generally one of the review criteria is 

2 site constraints. That really has nothing to do with the 

3 structure on it. It pertains strictly to topographical , 

4 geographical type situations on the property , whether there's 

5 a major precipice or a cliff or you have a river running 

6 through it , those are the types of issues that (inaudible) 

7 but having a building sited at that location would not be 

8 site constraint because we ' re back again to the demolition of 

9 the building could have occurred and whether or not the rest 

10 of the neighborhood suffers from the same type of setback 

11 issue (inaudible) this . 

12 MR. SPEAKER (?): Mr . Chairman , in answer to your 

13 question about what the intent was, I can say that having 

14 been intimately involved in drafting the ordinance is the 

15 intent was if you're going to go through the conversion 

16 process and enjoy the benefits of subdividing , because that ' s 

17 what a condominium conversion typically is, is subdivision , 

18 that you deal with existing non-conformities and upgrade to 

19 current code and if, because of a specific attribute of your 

20 parcel you can ' t address every single one of those 

21 requirements, but there ' s another way to satisfy the intent 

22 of upgrading the property, that you can offer something in 

23 mitigation and we were thinking about a lot of scenarios but 

24 we wanted first and foremost to make sure that health and 

25 safety was addressed. But we were also thinking about other 
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1 typical problems that you encounter with redeveloping a site 

2 like compliance with setback, compliance with parking, 

3 compliance with all the access constraints that, you know, 

4 you might be able, through a little bit of creative design, 

5 to achieve something and offer something that makes a benefit 

6 and makes it better. And you can't anticipate every 

7 situation. I mean, this is a rally interesting scenario for 

8 us because it illustrates to a tee , the problem we were 

9 concerned about. 

10 And the other point I wanted to address was you 

11 have to remember that you are an appeal body and you're 

12 having to make a decision as to whether or not the Planning 

13 Commission made an error in refusing to grant this exception. 

14 This is not the end of the road for the applicant. I mean, 

15 they can always try to retool their project, they could try 

16 to pull back and try to do something else differently . 

17 They ' ve already made a commitment and they probably should 

18 have thought about this earlier and I take them at their word 

19 for having egg on their face and not having thought about 

20 this but this is an appeal decision so you have to make a 

21 decision on what the Planning Commission decided and whether 

22 that was an error. 

23 MR . CARLSON : To that point, the June 17 staff 

24 report is talking about the A, Band C, in Section 17.79, the 

25 staff and the Planning Commission said that we didn't - the 

43 



1 staff said that the site constraints didn ' t prevent full 

2 compliance and they did not raise any issue regarding public 

3 health and safety. The entire discussion was on the 

4 appropriateness of the mitigation -

5 MR. SPEAKER (?) : Mitigation of setbacks . 

6 MR. CARLSON : - the mitigation of setbacks . So it 

7 seems again to be an appeal body and narrow the focus of the 

8 discussion. It should be focusing in on the appropriateness 

9 of the mitigation because the staff and in the Planning 

10 Commission , they conceded point A and point B. What the 

11 discussion was , in the Planning Commission was regarding 

12 point C, whether or not mitigation was adequate and again in 

13 the staff report it says , "The applicant has made numerous 

14 efforts to mitigate and" on from there . 

15 MR. SPEAKER (?): One of the one and only few 

16 questions that I was asked at the Planning Commission was 

17 asked of the staff was , has anything changed, has (inaudible) 

18 neighbors and the answer was no. And then they voted 

19 (inaudible) . 

20 MR . CARLSON : We would be happy to negotiate with 

21 the neighbors . We would be ecstatic to negotiate with the 

22 neighbor. We would love to get any contact whatsoever with 

23 the neighbor. We have tried numerous times in anyway that is 

24 legal and ethical and I don't know where to go . 

25 MR. SPEAKER (?): Does the Board have any further 
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comments? 1 

2 MS. SPEAKER (?) : (inaudible) Motion to affirm the 

3 decision of the Planning Commission . 

4 MR . SPEAKER (?) : I'll second it . 

5 MR. SPEAKER (?): We have a motion to affirm the 

6 Planning Commission decision and a second . All in favor? 

7 MS. SPEAKER : Aye. 

8 MR. SPEAKER: Aye. 

9 MR. SPEAKER: All those against? None . Motion 

10 carries . The Planning Commission ' s decision is affirmed and 

11 the appeal was denied by a vote of 3 to 0 . 

12 MR. CARLSON: Would anybody be willing to make a 

13 motion to overturn the decision if there was fire suppression 

14 required in the buildings? 

15 MR. SPEAKER (?) : Would you like to make an amended 

16 motion? 

17 MS. SPEAKER (?): So you're asking for a 

18 conditional? 

19 

20 

MR. CARLSON: A conditional , right . 

MR . SPEAKER (?) : I don't know whether we can 

21 approve conditions. 

22 

23 

24 

25 

can . 

MR. CARLSON: I t hink under your staff report you 

(Inaudible discussion of this rule - Section 

17.72). 
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MR. SPEAKER (?) : 

in place within a year . 

(Inaudible) and those have to be 

MR. SPEAKER (?) : (Inaudible). I don ' t necessarily 

disagree with Jeff's comment but I think you have to 

constrain yourselves with this is an appeal , this is not a 

variance application. If you were hearing a variance 

application here today I think you could approve subject to 

conditions. I think since it is an appeal, it ' s kind of an 

up or down, yes or no whether or not the Planning 

Commissioner erred . 

MR . CARLSON : I was going by the staff report. 

MR. SPEAKER (?): Yeah , and I think Jeff is right 

if this were a variance application or special exception 

application , I think that you could approve it subject to 

conditions but I think probably that , as a point of order, 

the proper procedure here would be for this applicant, having 

been denied on its appeal, if he wishes to resubmit an 

application to the Planning Commission at a later date , he 

could resubmit and offer whatever else he wanted to by way of 

mitigation or changes. I mean, every application would be 

reviewed separately. 

MR . CARLSON: So the staff report was incorrect? 

MR. SPEAKER (?): Well I would say, I think that -

let me just -

MR . CARLSON : The Board can overturn the denial of 
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1 the conversion and require reasonable conditions to mitigate 

2 any issues. 

3 MR. SPEAKER(?): And I think Jeff is right, if 

4 this were a variance or a special exception, but I think this 

5 is an appeal from a denial by the Planning Commission . 

6 MR . SPEAKER (?) : So it would be an application for 

7 a variance then? 

8 MR . SPEAKER (?) : No, I think it ' s an appeal . 

9 MR . SPEAKER (?) : I mean if they resubmit . 

10 MR . SPEAKER (?) : If they resubmit I would say 

11 probably what they would be resubmitting for is a condominium 

12 conversion. 

13 MR . CARLSON: Couldn ' t we resubmit just on a 

14 variance? 

15 MR. SPEAKER (?): I think that- I guess I can ' t-

16 you ' re asking me to give you advice at a public hearing and I 

17 can ' t do that. 

18 MR . CARLSON: What I was relying on was the staff 

19 report so it seems that the staff report would have gone to 

20 the City Attorney's office for approval and it say that the 

21 Board can require reasonable conditions . 

motion. 

MS . SPEAKER (?): I'm not planning to amend my 

(inaudible). 

22 

23 

24 

25 

MR. SPEAKER (?) : We don ' t have an amended motion . 

MR. CARLSON: Anybody else? 
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uphold . 

MR . CHAIRMAN: That motion carries, unanimous to 

(inaudible conversation) 

4 MR. CHAIRMAN : The chair is not obligated to vote 

5 only in the case of a tie. 

6 MR. CARLSON: Oh , I understand . 

7 MR . CHAIRMAN : Item Number three. 

8 3 . APPEAL OF THE CITY COUNSEL DECISION 

9 CHAIRMAN: Appeal of the City Counsel decision 

10 including the (inaudible) . I am going to hand the chair over 

11 to Vice Chair and recuse myself as the owners of the project 

12 are good clients of mine and I have (inaudible). 

13 MR. SHEPHERD: Members of the Board, my name is 

14 Harold Shepherd. I am the coordinator of the Moab Local 

15 Green Party which is one of the appellants on this matter as 

16 well as I have Julianne Fitzgerald sitting next to me who is 

17 also an appellant. I think John Whiteside who was here 

18 sitting through the last round had to go home so we will try 

19 to cover matters , if you may. I did -

20 MS. SPEAKER (?): I'm sorry Mr. Shepherd, what was 

21 your first name? 

22 MR. SHEPHERD: Harold Shepherd. 

23 MS. SPEAKER (?) : And what organization are you 

24 

25 

with? 

MR. SHEPHERD: Moab Local Green Party and Mr . 
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1 Whiteside as I stated did have to leave as a representative 

2 for the Living Rivers which is another entity who is an 

3 appellant as well. I did also send a letter in response to 

4 Mr. Rhinehart's letter to me, I think last week, that I am 

5 not an attorney licensed in Utah; however, I am licensed in 

6 Oregon and Washington . So I just wanted in the abundance of 

7 caution , to inform the Board of that and I did ask - I did 

8 request because of my, I guess sort of semi-attorney status , 

9 I don't exactly know how to term it, that I be allowed to 

10 represent the organizations before the board at this hearing. 

11 So I'm assuming that I did not get a response to that 

12 particular request, that there is no problem with that. 

13 MS. SPEAKER (?): I don ' t know that there's any 

14 requirement that a licensed attorney represent someone 

15 (inaudible). We have developers come in and represent their 

16 clients . 

17 MR. SPEAKER (?): You're fine. 

18 MR. SHEPHERD : That ' s just for clarification 

19 purposes and I will sort of run down , summarize as quickly as 

20 I can the issues that we have raised and I'm going to do that 

21 by utilizing the staff report that I received a couple of 

22 days ago from Mr . Rhinehart and also contains a response to 

23 our narrative that we had filed in this matter . And so I 

24 will just kind of go through what Mr. Rhinehart has done , 

25 their staff has done is they have summarized , first of all 
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1 our statement of facts in the narrative that I assume the 

2 Board all received, starting with and I ' ll start on Page 3 

3 with Item 1 . This actually is Page 3 of the report , the 

4 staff report . This actually is a very common theme in our 

5 narrative and also in the staff response in that the staff , 

6 we have claimed that this matter affects basically that we 

7 are an effective entity as well the membership of our 

8 organization and this includes individuals who have property, 

9 are property owners themselves near the property, have water 

10 rights that are actually named in the preliminary plat that 

11 are potentially affected, apparently by this development . 

12 People who are recreationist who potentially face limitations 

13 or limited access to one of the most popular mountain biking 

14 trails I think in the west, the Sand Flat Trail and Slick 

15 Rock Trail in that area and also individuals who again , 

16 members of the respective appellant organizations use that 

17 area for hiking , other types of biking , aesthetic purposes 

18 and individuals who just really would like to see it 

19 maintained in as natural a condition as possible without 

20 having one of the largest luxury resorts in the history of 

21 the development in the city of Moab . 

22 Staff will , I ' m sure the City Attorney will 

23 probably argue that there is a code that says an affected 

24 entity is actually a county , municipality or - excuse me , an 

25 (inaudible) ordinance that says in effect an entity is a 
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1 county, municipality or other entity possessing taxation 

2 powers with an accountant and so it ' s limited to certain 

3 entities for which they did provide specific notice. I'm 

4 talking specifically about, I believe there was a public 

5 hearing on May 8th for the Lion's Back Development. 

6 MS . SPEAKER (?): Are you talking about (inaudible) 

7 10-98? 

8 MR. SHEPHERD: The cite I have -

9 MS. SPEAKER : 10-9-803. 

10 MR. SHEPHERD: Yes, 10-9-803 , Utah Code. 

11 MS. SPEAKER (?): (Inaudible). 

12 MR. SPEAKER (?): I've got it here in front of me, 

13 would you like me to read it to you? 

MS . SPEAKER (?): Yes . 14 

15 MR. SPEAKER (?) : "Affected entity means the county 

16 municipality , local district, special service district under 

17 Title 17A, Chapter 2 , Part 13, Utah Special Service District 

18 Act, school district , interlocal cooperation entity 

19 established under Title XI, Chapter 13, Interlocal 

20 Cooperation Act, specified public utility , a property owner, 

21 a property owner ' s association, or the Utah Department of 

22 Transportation if the entity services or facilities are 

23 likely to require expansion or significant modification 

24 because of an intended use plan, the entity has filed with 

25 the municipality a copy of the entity's general or long-range 
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plan or the entity has filed with the municipality a request 

for notice during the same calendar year and before the 

municipality provides notice to an affected entity in 

compliance with the requirements imposed under this chapter. " 

And that ' s read in conjunction with , I think he referred to 

206. 

MR . SHEPHERD : And again , this refers to 

specifically what we have claimed I think repeatedly in our 

narrative, that there was not sufficient notice for the May 8 

public hearing which again the Planning Commission for the 

city held at that time and then approved the preliminary plat 

for submission to the council and we argue again that 

affected entities are broader than what was just read in the 

statute. In fact there is case law that says a person may 

directly contest a land use decision as an affected resident 

or property owner or an affected entity . So this case law 

which actually Sweetwater Properties vs . Town of Alta , Utah 

and that ' s 622 P Second , 1178 , lumps affected residents or 

property owners which again we believe are amongst the list 

of individuals that we just named . 

MS. SPEAKER (?) : Can you give me that (inaudible) 

again? 

MR. SHEPHERD : Certainly sorry . 

MS . SPEAKER (?) : (Inaudible). 

MR. SHEPHERD: That's alright . I may have read to 
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1 too fast. Sweetwater Properties vs. Town of Alta, Utah, 622 

2 P Second 1178. 

3 MS. SPEAKER (?) : What year was that? 

4 MR . SHEPHERD : I believe it was 1981. 

5 MS. SPEAKER (?): (inaudible). 

6 MR. SHEPHERD : That would be Supreme Court of Utah 

7 and in addition , the Supreme Court of Utah says that a 

8 plaintiff , a person has standing to intervene in a litigation 

9 which we believe is similar to the types of rights that 

10 individuals have to contest preliminary plats in this case by 

11 going to a Board of - BOA Board and then possibly appeal to a 

12 judicial body , have standing if they suffered an invasion of 

13 a legally protected interest. 

14 So we would, for example , argue that individuals 

15 who have water rights, who are potentially affected by a 

16 preliminary plat have a legal ly protected interest in that 

17 type of issue . Also, there's another code- I'll give you 

18 the site of that case too. This is the U. S. Supreme Court, 

19 Newhon vs. Defenders of Wildlife and that was 504 U.S . 555. 

20 That ' s a 1992 case. 

21 Also individuals who suffer some distinctive 

22 palpable injury that gives them a personal stake in the 

23 outcome of a legal dispute have a standing as well and that 

24 case is a Utah case, Jenkins v . Swan and that ' s 675 P Second 

25 1145, that ' s a Utah Supreme Court case 1983. The same court 
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1 that I just cited to you says , "individuals have standing to 

2 contest issues to effectively assist the court in developing 

3 and reviewing all relevant legal and factual questions and 

4 that the issues are unlikely to be raised.n That ' s the same 

5 quote on page - actually that ' s a different court . That ' s 

6 Utah Chapter of Sierra Club vs. Utah Air Quality Commission 

7 and that is 148 P Third 960 and that quotation is on Page 

8 972 . 

9 MS . SPEAKER (?): What was the name of that case 

10 again , I ' m sorry. 

11 MR. SHEPHERD : Sierra Club v . Utah Air Quality 

12 Commission . So that commission is a similar body again as 

13 this board of adjustors and that case also s pecifically says 

14 that individuals should be allowed standing if their issues 

15 are unlikely to be raised by any other party and in this 

16 case , of course , the city staff did send out notices to 

17 affected interest in its opinion which include Bureau of Land 

18 Management , I think county entities and a couple of other 

19 entities . None of those individuals we see here today have 

20 contested , of course , this decision and so if we are not 

21 contesting it then nobody will. So it ' s very important to 

22 the courts that nobody else is involved other than the people 

23 asking for standing then their rights and issues may not be 

24 heard at all a nd very likely would never be heard . 

25 MS . SPEAKER (?) : Are you here on behalf of all the 
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1 people who are raising a claim. Is that what you ' re saying? 

2 MR. SHEPHERD: The appellants who were listed on 

3 the narrative, yes . 

4 There is a constitutional section under the Utah 

5 Constitution, Article I , Section 1, "All persons have the 

6 inherent and inalienable right to enjoy and defend their 

7 lives and liberties , to acquire , possess , and protect 

8 property . " It goes on and on "to protest against wrongs and 

9 petition for redress of grievances." So we think that - our 

10 basic position is that the provision , the definition 

11 interpreted by staff is in conflict with that constitutional 

12 provision and the other case law that I just provided you . 

13 On Page 4 , top of Page 4 , this starts at the 

14 bottom, "More than an adequate" again in reference to the 

15 April 24 meeting. The April 24th meeting was suppose to have 

16 been a public hearing provided by the Planning Commission . 

17 That was cancelled for lack of a quorum and then it was 

18 rescheduled for May 8 and that was when the hearing actually 

19 took place and the decision was made to approve the plat . 

20 And the staff said that adequate notification , more than 

21 adequate notification was provided for that hearing. Again , 

22 that ' s the same argument that we ' ve said before , again , it 

23 gets back to the affected interest issue . We do not believe 

24 that all of the potential affected interests were properly 

25 notified of that hearing. 
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MS . SPEAKER (?}: Can I get some clarification from 

you? So you ' re saying that the April 24 meeting was 

(inaudible) wasn't given to you as potentially interested 

parties? 

MR. SHEPHERD : Right, and actually the meeting took 

place on May 8 ultimately. 

MS. SPEAKER (?): Okay. 

MR. SHEPHERD: Then if you look down at Item No . 6 

under the staff response, again this is on Page 4 , we 

maintain that there was - and actually I'm talking about the 

City Council meeting which took place , City Council meeting 

that took place on June 24th and then another City Council 

meeting that took place on July 8 and we maintained - I'm 

sorry, on the June 24 City Council meeting we had claimed 

that the city did not include information on the preliminary 

plat in the agenda item or published that in the notice in 

the newspaper . There was a notification of the meeting 

itself but there was no explanation as to whether or not the 

Lion ' s Back plat would be at that meeting or what that 

discussion would be about. 

MS. SPEAKER (?): That was (inaudible}? 

MR. SHEPHERD: This is No . 6 and I ' m looking at the 

staff response which is the third line down that says , 

"There's no additional requirement in state law to provide a 

full agenda because it is impossible to determine in advance 
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1 

2 

what items will be submitted for consideration . " Well , the 

problem that we have with that is how is the public supposed 

3 to know what ' s going on at that meeting? If the public is 

4 supposed to - if the city is required to provide full 

5 disclosure as to what ' s happening at the meeting, there ' s no 

6 way the public knows what's taking place on that meeting on 

7 June 24 . 

8 MS . SPEAKER (?) : Do you know when the first 

9 meeting in 2008 was actually scheduled , what date that April 

10 24 was selected as the date for the meeting? 

11 MR. SHEPHERD : The very first meeting that we 

12 understand was ever scheduled on this issue was April 24 . 

13 That was a public - a Planning Commission hearing. 

14 MS. SPEAKER (?): So is it your position that we 

15 should have posted the - what I ' m trying to figure out is is 

16 what is your argument as far as how the city should know 

17 exactly what ' s going to be on the agenda in April if the 

18 meetings in April are not yet scheduled? My understanding of 

19 this notice that ' s published in the newspaper is to put the 

20 public on notice that these are the meeting dates and 

21 sometimes there ' s nothing on the agenda. If there's nothing 

22 on the agenda the meetings go away. 

23 MR. SHEPHERD: That's right. 

24 MS. SPEAKER (?): There's no requirement that they 

25 actually articulate exactly what's going to held during the 
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1 meetings because we don ' t know . As soon as it ' s actually put 

2 on the agenda and notice is provided . 

3 MR . SHEPHERD : Our understanding is that normally 

4 the city or the county, for example , puts out an agenda , say 

5 a week or so before the meeting , and lists what ' s on that 

6 agenda . In this case it apparently didn ' t happen. 

7 MS . SPEAKER (?) : Do you have any information about 

8 when this was actually put on the agenda (inaudible) do you 

9 know? 

10 MR . SHEPHERD : Other than what the city has 

11 provided me -

12 MS. SPEAKER (?) : (Inaudible) . 

13 MR . SHEPHERD: Right . The city , a couple of months 

14 ago provided me a copy with an agenda that has the date on 

15 top is Tuesday , June 24 , 2008 at 7 : 00 p . m. It says , City of 

16 Moab Regular Council Meeting , City Council Chambers , 217 East 

17 Center Street . There is an agenda on here . 

18 MS . SPEAKER (?) : That's (inaudible). I ' m talking 

19 about - your claim in No. 6 is that the notice published on 

20 December 6 and December 13 , 2007 should have articulated what 

21 was going to be held or what was going to be addressed at the 

22 April 2008 meeting . 

23 MR . SHEPHERD: Actually what I ' m responding to is 

24 the city ' s statement or the summary, if you see the summary 

25 under Item 6 there it refers to June 24 , 2008 . So that ' s the 
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regular City Council meeting and that is what the city is 

responding to and I ' m responding to their statement by saying 

that there was nothing on this agenda that I was given by the 

city a few months ago in meeting with city staff that says 

anything about Lion' s Back Development . It has a couple of 

other things on here. 

MS. SPEAKER (?) : (Inaudible). 

MR. SHEPHERD: Sure , sorry. I didn't know the 

process here. 

MR . SPEAKER (?): Can you tell us what date agenda 

you're looking at for the City Council . 

MR. SHEPHERD: June 24, 2008 7:00p .m., Tuesday . 

(inaudible conversation) 

MR . SPEAKER (?): That ' s Page 2 of Exhibit 

15 (inaudible) . Did (inaudible)? 

16 MR. SHEPHERD : I do . I have just what I was 

17 provided there. I don ' t know what the information is on the 

18 back page. Assuming, it sounds like the council has a copy 

19 with this apparently, item on the back page? 

20 MS . SPEAKER (?) : If you actually flip to 

21 (inaudible) pages forward - no, the other direction. 

22 MR. SHEPHERD: This way? So apparently what I 

23 don ' t have is the second page. 

24 MR . SPEAKER (?): It should be in your exhibits . 

25 MR . SHEPHERD: Okay . Well, that is - then if it 
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1 power has been delegated we believe in this case to the 

2 Planning Commission as illustrated by the code under 

3 16.12.050 which says , "Receipt. After a planning commission 

4 meeting , receipt of a signed copy of the approved preliminary 

5 plat shall be authorization for the subdivider to proceed 

6 with the preparation of the approved preliminary plat with 

7 the ~reparation of the final plat . " And so what that 

8 basically does , in my interpretation or our interpretation is 

9 that makes the council's job in this process entirely 

10 obsolete because if the developer can go ahead and proceed 

11 after the Planning Commission has made a decision , then 

12 what ' s the council's job? So that illustrates the problem 

13 with No . 7 . 

14 Going on to and now I ' m -

15 MS. SPEAKER (?): I'm sorry , is it simply you 

16 contention that they didn't (inaudible) open to the public 

17 that it was improper? 

18 MR . SHEPHERD: We believe that there should have 

19 been a public meeting at the council level as well. 

20 Item No. 8. This refers to the June 24 and July 8 

21 Council Meetings. Again, our claim is that there was not 

22 sufficient notice as it states in the narrative as to what 

23 exactly was going at those meetings . In summary apparently 

24 what happened was is the council on June 24 received the 

25 preliminary plat as it had been approved by the Planning 
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1 I think we initially stated in our narrative that after the 

2 Planning Commission meeting the plan had been amended by the 

3 addition of the five recommendations. I think we're willing 

4 to concede that that is normal process for the Planning 

5 Commission to do in this case so that it can proceed on with 

6 the plat recommendations to the council by tacking on those 

7 five recommendations. However , we do not agree with staff 

8 that there was no change in the plat from the June 24 to the 

9 July 8 meeting because again, the June 24 plat approval did 

10 not contain the recommendations but the July 8 approval did . 

11 MS. SPEAKER (?): Do you have any information or 

12 documents or evidence supporting your claim that there were 

13 changes made to the plan between those dates? I mean I know 

14 that ' s your assertion but do you have anything other than-

15 MR . SHEPHERD : I suppose it would be in the minutes 

16 of the July Council Meeting. 

17 MS. SPEAKER (?): Can you provide that? 

18 MR. SHEPHERD : I did not provide the July 8 Council 

19 Meeting minutes. I don't know if they ' re in the staff report 

20 or not . 

21 MR. SPEAKER (?): If you don ' t mind me going back 

22 to the (inaudible) you mentioned the July 8 agenda failed to 

23 include the Lion ' s Back issue as listed on the agenda and 

24 then do you want to point (inaudible) . 

25 MR. SHEPHERD: Yeah , I did not say that it was not 
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1 listed . I said it was listed but it wasn' t explained as to 

2 why it was listed . 

3 MS . SPEAKER (?) : All right . (inaudible) . 

4 MR. SHEPHERD : And Item 10 is again , that ' s the 

5 same issue as the affected entity which I had gone over 

6 previously and again , the staff is arguing that this affecte d 

7 entity is limited to county, municipal ities and other 

8 entities possessing taxation powers with the county. We are 

9 going to argue that it ' s much broader than that . 

10 Onto the next page under 7, argument , the first 

11 one , the staff maintained that the city provided the mandated 

12 notice to affected property owners and entities and it does 

13 say that that ' s evidenced by the fact that Julianne 

14 Fit zgerald who is one of the appellants , one of the members 

15 of the appellant group appeared and provided testimony at the 

16 May 8 meeting . We would submit , however , and it states 

17 specifically in our narrative we quot ed case law which I 

18 cou ldn ' t find just before I came up here , it ' s in our 

19 narrative however that said , it doesn ' t matter whether one or 

20 a few people show up for a public hearing, what matters is if 

21 proper notice had been provided then more people likely would 

22 have appeared and participated in that public hearing . And 

23 t hat ' s exactly what happened is because we believe the notice 

24 was insufficient for the May 8 public hearing , not very many 

25 people did show up . 
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1 Ms . SPEAKER (?) : Could I ask a question to Ms . 

2 Fitzgerald? At the May 8 meeting was it public comment that 

3 was issued or was it testimony? 

4 MS. FITZGERALD : It was public comment and I 

5 actually just found out about the meeting like 10 minutes 

6 before from another realtor who said are you going to the 

7 public hearing on Lion's Back and I said I didn' t know about 

8 it . 

9 MR . SHEPHERD: Another argument there that the 

10 staff states , I ' m looking at the paragraph that says 

11 concurrently appellant argues that the notice was defective 

12 because the applicant did not file certain design drawings 

13 with the city as required by Section 16 . 08 . 010 subsection B. 

14 This argument is again incorrect because it relies upon the 

15 general subdivision ordinance, not the more specific master 

16 plan development ordinance procedures in Chapter 1765 under 

17 which the applicant was processed . 

18 Well, the issue that we have with that statement is 

19 that if 16.08.010(b) does not apply why does it specifically 

20 state that it refers to the provision of a preliminary plat 

21 prepared in the conformance with the provision of this title? 

22 So if that provision doesn't apply to this issue and at the 

23 preliminary plat stage , we would say it ' s completely 

24 meaningl ess because it certainly can ' t apply after the plat 

25 decision has been made by the Planning Commission or the City 
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Council. So we would suggest again that contrary to what 

staff suggests that this section, 16-08.010(b) does apply and 

that is why we had it in our narrative . Even in the event 

4 that it is only Chapter 17 of the code, 17.65 specifically in 

5 this case , the city has completely failed to respond to the 

6 items that we listed in no less than four pages, pages 11 

7 through 15 of our narrative and these specifically refer to 

8 Chapter 17 . 65.030, 17.65.010 , 17 . 65 . 030 in which we named 

9 several items as listed in those chapters in which we 

10 couldn ' t find in the preliminary plat . 

11 MR . SPEAKER (?): Do you want to say something 

12 about (inaudible). 

13 MR. SPEAKER (?): Just that the mixing of the two 

14 review criteria I think is erroneous in that the master plan 

15 development actually (inaudible) adopted later (inaudible) 

16 and that ' s what you ' re operating under is the master plan 

17 development (inaudible) Title 17. 

18 MR. SHEPHERD: And we would just respond again, why 

19 is this section in here then if it specifically refers to and 

20 has requirements under a preliminary plat prepared in 

21 conformance with the provisions of this title? It seems like 

22 it should apply to a preliminary plat. 

23 MS. SPEAKER (?): Do you have anything to add to 

24 that (inaudible)? 

25 MR. SPEAKER (?): I do not recall any section of 
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1 Title 17 referring back (inaudible) much more thorough review 

2 of the master plan development then (inaudible). 

3 MR. SHEPHERD: Under Item 2 of the staff's response 

4 is, the city complied with constitutionally mandated due 

5 process . Again, that's the same thing. While the city 

6 agrees that due process and land - I'm looking at the top of 

7 Page 8 it states , while the city agrees that due process and 

8 land use proceedings is important , appellants argument fails 

9 because this application was reviewed pursuant to the master 

10 plan development procedures specified in 17.65, not the 

11 general subdivision rules relied upon by appellant . Any 

12 alleged defect in the subdivision regulations that are not 

13 utilized here is immaterial. 

14 Again, we would refer the board to pages 11 through 

15 15 of the narrative that specifically lists again several 

16 chapters, there ' s four pages there of 17 . 65 , several sections 

17 of Chapter 17.65 that the plat -and when we reviewed it-

18 did not contain and if those are the provisions that staff 

19 say do apply in this case, we would ask why they did not 

20 respond to that, to the narrative in that sense and why the 

21 plat didn't contain any of that information. 

22 It also said that appellant's argument ignores -

23 this is the next paragraph - ignores the fact that Utah law 

24 does not require that any subdivision public hearing to be 

25 held before a City Council. That ' s the same again, we 
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1 believe that it ' s a potential constitution violation here 

2 with the way that this process admittedly by the counsel 

3 itself has been set up to delegate authority to a non- elected 

4 body for making all decisions. 

5 Down towards the bottom of that paragraph , finally 

6 adjudication of questions of constitution, due process are 

7 beyond the mandate of the Board of Adjustments . I think I 

8 sort of understand that one but I can ' t - this body is duly 

9 designated and authorized to interpret law and I think if it 

10 can' t , if it can' t make constitutional decisions , it 

11 certainly can make decisions about fundamental fairness and 

12 compliance with existing ordinances . 

13 Number three , the appellant offers no evidence in 

1 4 support of its claim that the preliminary plat does not meet 

15 the standards of the MBD ordinance or the SR zones . 

16 Appellant ' s memorandum, it says in the body of the text 

17 there , makes no attempt to offer evidence or legal argument 

18 in support of its claim that the approval violated 

19 requirement of the SAR Zone and the MBD Ordinance and instead 

20 simply reprints the text of those code sections. 

21 Again I apologize for not understanding the 

22 procedures to the board again but I did have a copy of an 

23 exhibit , probably should have made copies while we were 

24 sitting through the last round but- of I guess it ' s called a 

25 GRAMMA request that I submitted to the city I think shortly 
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1 after the July 8 meeting that requested and it says quote , 

2 "All submittals made by the developer or proponent of the 

3 Lion's Back Resort Development entered on 175 acres near the 

4 head of the Slick Rock Trail in Moab, Utah." Again , Lion ' s 

5 Back Development . So I assumed that I received in response 

6 to that again , everything submitted by the developer in 

7 relation to the preliminary plat and the development itself . 

8 So we cannot prove and I do agree that the 

9 appellants have the burden of proof in this case but we 

10 cannot prove what is not in the record and that ' s what our 

11 narrative says is that none of this information that t he city 

12 claims is simply citing the code , none of that was in the 

13 record and it ' s not up to us to rewrite the code, it ' s up to 

14 us to show what the code says and what should have been in 

15 the recor d . Again, and I attempted to look at the record 

16 again just to confirm this today and apparently the staff , 

17 the city staff had removed the files that I had looked at a 

18 couple of months ago from the shelf and so I couldn ' t verify 

19 that but when I did check that , none of this information , to 

20 the best of my knowledge , was in that file . So, I ' m not sure 

21 to what more we could have done to prove that up but I think 

22 that when there ' s a burden of proof and that burden , it ' s the 

23 moving party' s initial burden to show a particular fact and 

24 then it ' s the responding party ' s to debunk that fact and I 

25 didn ' t see any debunking in the response by the staff . 
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1 Under Item 4 , the city addressed (inaudible ) 

2 Protection measures . If you look down to the second 

3 paragraph , it says , neither the SAR Zone nor the review 

4 c riteria for a master plan development called for development 

5 to submit materials to the city describing how the 

6 development complies with drinking water source protection 

7 plan . Notwithstanding that , the city engineer along with the 

8 applicant ' s engineer have conferred about the development ' s 

9 compliance with this (inaudible ) drinking water source 

10 protection plan and goes on then to explain how they' ve done 

11 that . I think this is great that the city has done that but 

12 again, one of that was in the materials - I assumed that it 

13 would have been in the materials that I requested but I did 

14 not see any agreement or any notations or notes about talking 

15 with the developer about how to protect the city source water 

16 protection . 

17 MS . SPEAKER (?) : I actually (inaudible) we do have 

18 some time constraints (inaudible) . I would like to maybe 

19 severe the water issues and we maybe if don ' t get to those 

20 tonight (inaudible) . We have 11 issues that we need to go 

21 through and rather than hearing (inaudible) I ' d prefer that 

22 we go ahead and address (inaudible) as best we can and 

23 reserve the water issues for later . Does anyone have an 

24 objection to that? (Inaudible) . Do you have anything else 

25 to add? 
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1 MR . SHEPHERD: It looks like the water issues are 

2 the last two issues . So I will stop there. 

3 MR. MCANNANY: Thank you. Madame Chairman, 

4 Chairwoman, excuse me. Force of habit. 

5 Christopher McAnnanny, City Attorney . I just have 

6 a few comments . I know the hour is late and I don ' t want to 

7 belabor the point. You've got a detailed written memorandum 

8 from the staff and myself that responds I think point by 

9 point to the issues that have been raised by the appellants 

10 here. 

11 A couple of comments that I would start with is to 

12 remind the board that this is an appeal and the appellant has 

13 the burden of proof , has the burden to show that the decision 

14 reached by the council below was clearly erroneous. That ' s 

15 your standard of review under Chapter 17.65 of our code which 

16 is the Master Plan Development Ordinance . So you have to 

17 make the judgment as to whether or not the council ' s decision 

18 was clearly erroneous. It's not whether or not you have a 

19 disagreement on policy grounds or whether you would have come 

20 out differently than they had. It's did they misapply the 

21 law , did they just miss the boat in terms of making a correct 

22 decision under the applicabl e criteria and that ' s a tough 

23 standard for the appellants here and we submitted it , I don't 

24 think they' ve carried their burden of proof here on a number 

25 of those . 
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1 The bulk of the objection is procedural and I don't 

2 want to give short (inaudible) to procedural issues at all. 

3 Due process is important, city staff takes it seriously. The 

4 record that you have shows how seriously they took the issue. 

5 They published , they took the steps necessary to notify the 

6 public at large of the important dates and the most critical 

7 of those was the public hearing date before the Planning 

8 Commission and when they didn't have a quorum, they published 

9 notice that that meeting was not going to occur and they 

10 published a new notice of when the meeting was going to occur 

11 so that members of the public who did not receive notice by 

12 mail or other means would be able to attend and that Exhibit 

13 D-2, I believe, in the record is pretty clear . It shows you, 

14 you know, that a public hearing was to be held, Planning 

15 Commission was going to consider the Lion's Back Development 

16 and there's proof of publication. I think that you have 

17 before you a very clear record of all of the steps being 

18 taken and all the publications being undertaken in conformity 

19 with statutes. 

20 There ' s been a lot of discussion about constitution 

21 due process and, you know, being a lawyer I 'm really 

22 interested in that stuff, I 'm interested in due process . 

23 I ' ll tell you that the Board of Adjustments may not be all 

24 that well equipped to adjudicate constitutional questions and 

25 I think your mandate is to interpret your code and perhaps 
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1 also to apply Utah law. The nice thing is , we don't have to 

2 interpret case law from other jurisdictions or what the Utah 

3 Supreme Court said on constitutional due process because a 

4 couple of years ago the Utah Legislature totally revamped all 

5 of the land use laws in the state and spell ed out in some 

6 detail the types of process that are required and we ' ve cited 

7 to those procedural requirements in our memorandum to you . 

8 One of the things that they require or one of the things 

9 that the state did do is they gave local governments a lot of 

10 discretion as to how they would structure subdivision review 

11 procedures, how they can enact ordinances . They just gave a 

12 very broad template . There were some things that were 

13 required, review by a planning commission is required; a 

14 public hearing is required and I cited to you those 

15 requirements . There's no requirement in state law that a 

16 public hearing before the city council is a requirement . In 

17 fact what the city council has elected to do is to delegate 

18 some decision making to the planning commission . The 

19 planning commission is there to review this application in 

20 detail under the Master Plan Development Procedure outlined 

21 in Chapter 17 . 65 and it ' s very clear under that matrix that 

22 the planning commission is the advisory body , the planning 

23 commission holds a public hearing , it makes a recommendation 

24 to the council and the council makes the ultimate decision 

25 and I think the intent behind that is fundamentally the 
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planning commission is a technical body . They're involved in 

the nitty gritty of every application . They want to look at 

things like road widths and setbacks and building heights and 

all those things and the council made a judgment that they 

were the body that was most well equipped to look at those 

very very precise detail oriented questions on a development 

and when is that public involvement really important? It's 

at the nitty gritty stage like that. 

So the city's ordinances are set up to provide for 

public hearing at the Planning Commission level. The public 

got notice . Likewise, affected landowners got notice . 

There ' s been some talk about what kind of notice is required 

by statute and there are two statutes and they're cited, one 

is Section 207 and that talks about the required notice in 

land use proceedings . And then there's a question- and what 

the law says is that municipalities have to give notice to 

affected entities and that ' s a defined term in the statute. 

An affected entity is a governmental entity and secondarily 

they have to give notice if they decided in their ordinances 

to affected landowners. City has adopted a resolution that 

says we give notice to affected landowners in certain types 

of proceedings, subdivision proceedings is one of them and 

the notice that we give is to landowners who are affected 

within 100 feet of an application. 

Now the applicants here would probably like that 
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1 notice to be much broader, to give notice to people who are 

2 much further away but the judgment of the Council was to give 

3 that kind of notice and state law gives municipalities that 

4 authority to make that decision. So the question here is not 

5 should they have given more notice? They gave, the city 

6 staff gave the notice that ' s required by state law and by the 

7 mandates established by the City Council . The question is a 

8 matter of due process. I would say that you don't have to 

9 reach those questions because the question of constitutional 

10 due process is formed by the matrix of state laws that govern 

11 review of a given application. 

12 And we've kind of gone through in our memoranda to 

13 you, I think ever effort was made to give appropriate notice 

14 and the required notice and the record before you 

15 demonstrates that and clearly some notice got out there 

16 because one of the applicants here today attended the public 

17 hearing and so, you know, should she have gotten better 

18 notice? I really can't account for that. I mean , there ' s 

19 always going to be situations where somebody doesn ' t hear 

20 about a meeting and , you know , we can't always counteract 

21 that, it ' s a reality. So I've talked about the situation in 

22 terms of the process. 

23 There was some objection to the second approval by 

24 the Council and I ' ll submit to you that the Council is always 

25 free to revisit its decisions , they ' re the governing body, 
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they're the legislative body. If they decide they approve 

something , they want to revisit that question at a later 

meeting and attach conditions to their previous approval, 

that's up to them. The meeting was noticed, they considered 

it and so the public had notice . It doesn ' t have to be a 

public hearing at every meeting. The Council is certainly 

empowered to deliberate when it chooses to and not have to 

solicit public input at every stage . 

I want to- I ' l l talk just very briefly in light of 

the hour , but if there really hasn't been any effort here to 

point to any substantive violation under the code and I guess 

we could talk- I guess we'll talk about the water issues 

separately but this appeal does not point to any substantive 

deficiency really. It doesn't say that this does not meet a 

specified criteria and , you know , I appreciate that the 

appellants concede that it is their burden of proof but I ' ll 

submit to you that they've got to point to specific things 

that were decided upon in the review of this application that 

were clearly erroneous , that misapplied a legal standard or 

that ignored a legal standard and we didn't respond to a lot 

of - we didn ' t respond at length to their arguments because 

the brief, all it did was cite to sections of the ordinance , 

it . didn ' t have any explanation of what they were relying upon 

or what the Council got wrong in this decision making . 

So in closing, we'd be happy to answer any 
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1 questions. Jeff is intimately familiar with the procedural 

2 review and I think can probably speak to you about what they 

3 had and didn't have . The final thing that you should 

4 probably give some consideration to is that it's pretty clear 

5 that there is kind of a mixing of apples and oranges by this 

6 applicant here. This procedure, this application was 

7 reviewed pursuant to the Master Plan Development process 

8 which was really tailor made for this type of development. 

9 So when the applicant cites you to provisions in Title 16 

10 about subdivision review procedures -

11 MS. SPEAKER (?): Chris, do you mean appellant? 

12 MR. MCANANNY: Yes, excuse me, the appellant, is 

13 that when they cite to subdivision review procedures they are 

14 really referring to a procedure that doesn't apply to this 

15 particular scenario and, you know, you can look at those 

16 provisions in the ordinances, they're very instructive of how 

17 we process subdivisions but this process was governed by a 

18 different set of rules. 

19 MS. SPEAKER (?) : Is your argument that the 

20 (inaudible) because of the zone, SAR (inaudible)? 

21 MR. MCANANNY: That's right. I mean this process , 

22 this subdivision was a Master Plan Development application 

23 that was intended to be reviewed pursuant to the criteria 

24 under the SAR Zone. So that when they talk about Title 16 , 

25 it just doesn't apply because they're different procedures 
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and so that ' s sort of the final point I ' d like to make about 

that . If there are specific questions about notice and so 

forth, I'd defer to Jeff because he can speak to which 

documents were published when and also what was on file with 

the planning staff and what was available for the public to 

review. 

MS. SPEAKER (?): Jeff, do you have anything? 

JEFF : I just have one item. I think it addresses 

the appellant's contention that somehow the City Council ' s 

approval was invalid because of them being the elected 

officials and not the Planning Commission (inaudible). Utah 

Code 10-93-2 specifically says "Formal jurisdiction in their 

ordinances must identify (inaudible) authority as well as the 

appeal process . " With the defi nition of land use authority 

being a person or commission or other agency or other body 

who is designated by the local jurisdiction and local 

legislative body to (inaudible) land use application, it 

could mean a staff member, Planning Commission or anybody 

else that they want to designate as far as that if they are -

conduct the final action on the application . 

MS. FITZGERALD : May I speak? On the subject of 

the notice , the reason I went to the May 8 hearing is because 

another realtor who happens to live right on Millcreek Drive 

said have you heard about this public hearing and I had not 

heard about so that ' s my bad, I admit, you know, I didn ' t see 
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it; however , there were two of us there and I put a petition 

online when I found out about this subdivision and I came up 

with 250 signatures on an online position within three days 

4 that people went, "Oh my gosh," Nobody in town really knew 

5 this was going on. So the contention with all due respect to 

6 the Planning Commission, they're not the board that should be 

7 listening to this. The City Council should be but anyway, 

8 that ' s a whole other story but as far as notice goes I live 

9 in the Walker Subdivision which is actually right below this 

10 Lion's Back proposed resort . As a resident of that 

11 subdivision , am I not an affected entity? My daughter's name 

12 is listed along with several other water rights here in Moab 

13 within a two mile radius of this development as potentially 

14 

15 

being affected by this development being put up on the rise . 

Is she not an affected entity if her actual name and address 

16 is in their development docs? 

17 MS . SPEAKER (?): Where are (inaudible) water 

18 rights? 

19 MS . FITZGERALD: In the development docs , the big 

20 book. She's part of the Walker Subdivision. 

21 So, you know, constitutional law notwithstanding, 

22 Chris, and I appreciate you being the advisor to this board 

23 but they have a job to do here as well and they need to think 

24 for themselves. Sometimes we have to stretch ourselves a 

25 little bit and I look at (inaudible) , long hanging fruit you 
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1 know, we're talking six units, we've talking (inaudible) 

2 city . 

3 MS. SPEAKER (?) : We're talking about-

4 MS. FITZGERALD: I know, okay. The notice , so I 

5 feel like I should have been given notice as a resident of 

6 the Walker Subdivision along with all those people in that 

7 subdivision because they definitely will be affected by this . 

8 MS. SPEAKER (?) : So do you believe that you were 

9 entitled to mail (inaudible) this? 

10 MS. FITZGERALD: Yes I do, especially regarding the 

11 annexation or (inaudible) etc. and mailed a notice about 

12 public hearings , yes, and I feel like it was just very 

13 understated , it was done very low key as far as what was 

14 available at the city. We ' ve gotten several responses from 

15 different staff members so it ' s just been very confusing and 

16 I would just like to see a public hearing called at the City 

17 Council with due notice and just let the people be heard 

18 about what is going on in their city . 

19 MS. SPEAKER (?): Okay . Well, at this point in the 

20 meeting , this is where the board has their meeting . This is 

21 an important issue I think to everyone in this room so I 

22 would ask that because we ' re required to have our meetings in 

23 public, this is our opportunity to talk amongst ourselves 

24 without taking further comments or anything like that . If we 

25 need input from either party we' ll ask for it but at this 
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1 point we'd like to keep our comments to ourselves (inaudible) 

2 and we ' d ask that comments be kept at bay right now while we 

3 discuss it. (inaudible) . 

4 MS . FITZGERALD: May I just make one comment and 

5 all due respect to Janet Cappell she recused herself from the 

6 Mijonie situation. She was present in all the approvals at 

7 the Lion ' s Back and public hearing and I would ask that she 

8 recuse herself from this discussion as well . 

9 MS. SPEAKER (?) : The only thing I have to say 

10 about this entire situation is that it was basically a wake 

11 up call to the rest of the city and to the county because 

12 when five people showed up for a public hearing, I think 

13 eve rybody kne w that Lion ' s Back was- if you r ead the 

14 newspapers , if you read anything , you should know what's 

15 going on in your community and I think this is a wake up call 

16 for the rest of the community . If you ' re concerned about 

17 something , don ' t (inaudible) public hearing and then make us 

18 make that decision because five people showed up at the 

19 public hearing. 

20 MS . SPEAKER (?): Do you have anything to add as 

21 far as - do you feel like you have a conflict? 

22 SPEAKER CAPPELL: I don ' t because I did not motion , 

23 I did not make the motion to actually approve this . It was 

24 approved by the (inaudible) if they fell like that ' s a 

25 conflict of interest I ' ll recuse myself. 
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1 MR . MCANANNY: I guess I wanted to weigh in on 

2 something for the record here. The issue is whether or not 

3 there is a commingling of roles between appellate and land 

4 use bodies or decision making bodies . Here the decision body 

5 is the City Council . The advisory body is the Planning 

6 Commission . The appeal body is the Board of Adjustment . The 

7 fact that one of your members of the appeal body happens to 

8 sit on the advisory body does not present a conflict and, in 

9 fact, our ordinance 

10 MS . SPEAKER (?) : (Inaudible) to sit on the Board 

11 of Adjustments? 

12 MR. MCANANNY : - so for the record I do not believe 

13 that Ms . Cappel! is obliged to recuse herself here . 

14 There was one other thing I wanted to clarify, 

15 something that Ms . Fitzgerald said a minute ago , I ' m not here 

16 in an advisory capacity to the Board of Adjustment . I ' m here 

17 as City Attorney. The Board of Adjustment makes its own 

18 decisions. I will not be giving advice to them behind the 

19 scenes. I ' m here on behalf of (inaudible). 

20 MS . SPEAKER (?) : (Inaudible). 

21 MS. SPEAKER (?}: I also wanted to hand out a state 

22 code that provides for this instance , talks about that a 

23 member of the appeal authority can ' t have been a member of 

24 the lane use authority, in this case the Planning Commission 

25 was not the land use authority so there ' s no conflict 
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(inaudible) . 

MS . SPEAKER (?) : (Inaudible) . I actually replaced 

a person (inaudible) . So in actuality I ' m not doing 

(inaudible) . 

MR . SHEPHERD : I guess we ' ll just leave that 

decision up to the board and just be noted that we made 

objection and glad to move on. 

MR . SPEAKER (?) : (inaudible) . 

an 

MS . SPEAKER (?) : State code talks about the appeal 

authority and talks about what the duties of the appeal 

authority are and it talks about who can and can ' t be on the 

appeal authority board (inaudible) body in this case and you 

also have city code that provides that one of the members of 

the Board of Adjustment shall be from the Planning 

Commission . 

(inaudible conversation) 

MS. SPEAKER (?): I don ' t see any conflict . Maybe 

the Board wants to discuss it . We do have one member that ' s 

(in audible) . I don ' t see any conflict . 

I think the first thing we probably need to address 

- there ' s a lot of issues (inaudible) . I think the first 

couple of things we need to do is address the affected 

parties under the law, it would be the legally affected 

parties and whether notice was provided to the affected 

parties (inaudible) . Does anyone have any input or anything 
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1 to add to that? I'm going to try to break it down into 

2 smaller issues (inaudible). 

3 MR. SPEAKER (?): I think the argument that 

4 everybody is an affected entity is valid. This is a huge 

5 project and it ' s definitely going to have impact on our 

6 community. My question is, if it ' s in the newspaper and it ' s 

7 on the web page how much more does the city have to do to 

8 notify? Well , Ms . Fitzgerald mentioned that she lives right 

9 next door, in the subdivision next door and felt that she 

10 should be notified for that . What about a subdivision across 

11 town or a little farther down the street? 

12 MS . SPEAKER (?) : (Inaudible} But somebody's riding 

13 on the (inaudible) trail , you know what I mean? It ' s like 

14 (inaudible) . 

15 MS . SPEAKER (?): This is a tough tough issue. I 

16 think the (inaudible). I guess the first thing we need to 

17 look at is whose an affected party. I feel like the code 

18 compliance (inaudible) is actually quite clear . We don't 

19 often have code provisions that delineate who needs to be 

20 provided notice. In court cases we don't have that. So here 

21 we actually have (inaudible) exactly whose an affected party 

22 is and as far as the argument (inaudible) true that it's a 

23 practical impossibility to give actual notice through the 

24 mail of these proceedings and so that's why the public 

25 publication occurs and (inaudible) notices occur (inaudible) . 
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1 Does anyone have any insight into (inaudible)? 

2 

3 

MR. SPEAKER (?) : 

noise and no microphones) . 

(Inaudible - too much background 

4 MS . SPEAKER (?) : I mean, the thing is (inaudible) 

5 school board provides notice (inaudible) school board wasn ' t 

6 notified , I'm here on their behalf (inaudible) to say the 

7 school board wasn ' t appropriately notified (inaudible). So I 

8 think (inaudible) really just need to look at (inaudible) 

9 here (inaudible) affected parties and Planning and Zoning 

10 Commission (inaudible) . There's nothing in here that states 

11 that anyone other than these people are necessarily 

12 (inaudible) affected parties requiring notice. I think it's 

13 true that we ' re all affected parties but we all got the same 

14 notice, we got the notice through publication (inaudible) . 

15 (inaudible conversation) 

16 MS. SPEAKER (?): I think what we need to take a 

17 look at as well is , you know, looking at whether the 

18 (inaudible) affected parties were provided adequate notice , 

19 we need to look at the notice that was provided through 

20 publication and (inaudible). It ' s clear that the (inaudible) 

21 such that they require mailed notice (inaudible) . The first 

22 one was April 24, 2008, applicants - or excuse me , the 

23 applicants are alleging that adequate notice was not 

24 provided. Is anyone finding the public (inaudible) the 

25 publication for the 4-24-08 (inaudible)? 
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2 

3 

MR . SPEAKER (?) : D-1 . 

(inaudible conversation) 

MS . SPEAKER (?) : Thank you . (Inaudible) 

4 cancellation . I mean the actual notice 

5 

6 

MR . SPEAKER (?) : D-2 actually , next page . 

MS . SPEAKER (?) : (Inaudible) I ' m going to t ry to 

7 start from the beginning looking for the 4-24 one. Do we 

8 have that? 

9 MR. SPEAKER (?) : Just that it was cancelled . 

10 MS . SPEAKER : Just that it was cancelled? All right . 

11 MR . SHEPHERD : Madame Chair , just for efficiency 

12 sake I think we would be willing to stipulate that we ' re not 

13 contesting the notice for the April 24 public hearing . The 

14 only t h ing t hat we are contesting I think at this point is 

15 the notice of the May 8 public hearing and then the July 8 

16 County Council Meeting. 

17 MADAM CHAIR : Thank you . (Inaudible) cancelled May 

18 a~ (inaudible) . 

19 (inaudible conversation 

20 MADAM CHAIR : In reading the content of the notice 

21 it seems clear to me that (inaudible) of the meeting is 

22 listed here (inaudible) and listing where the planned 

23 development documents are being held . (Inaudible) , we have 

24 the one for the July 8 (inaudible) conditional approval 

25 (inaudible) planned development with the owner . (inaudible) 
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1 agenda for May 8th . 

2 (inaudible conversation) 

3 MADAM CHAIR: I ' m sorry, can you tell me the date , 

4 the date (inaudible) notice? 

5 MR. SPEAKER (?): It was published, the date 

6 (inaudible) was May 1st . 

7 MADAM CHAIR: What about the (inaudible)? 

8 MR. SPEAKER: The agenda? 

9 MADAM CHAIR: Yes. Does it have a date on it? 

10 MR. SPEAKER : (inaudible) faxed May 5th , 

11 (inaudible). 

12 MADAM CHAIR : From my reading of the (inaudible) 

13 public hearing. It's my opinion from what I can see the 

14 meeting (inaudible) May 8th . It looks to me that the city 

15 noticed (inaudible) because notices that were required 

16 posting on, this was posted and publication was also issued 

17 (inaudible) for a meeting of 24th and the meeting of May 8 

18 and then publication listing time (inaudible). 

19 Does anyone have any objections to that 

20 (inaudible)? (Inaudible) some discussion on the July 8 

21 meeting, Council Meeting , whether notice is required on that . 

22 

23 Mr. Shepherd, perhaps you can refresh my memory on 

24 what (inaudible) provisions are you relying on to back up 

25 your claim that (inaudible) required to each (inaudible) 
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1 Planning Commission meeting? 

2 MR . SHEPHERD : If I may, I don ' t recall any 

3 speci fic code provisions but I do know I do have case law 

4 that is c i ted in our narrative . 

MADAM CHAIR : I wrote down your cases . 5 

6 MR. SHEPHERD: I didn ' t mention these before . This 

7 first one is Glazebrook vs . Spots , S-p-o-t-s . 

8 MADAM CHAIR: Is that a Utah case? 

9 MR. SHEPHERD : It is a Virginia case actually. 

10 

11 

12 

MADAM CHAIR : Do you have any Utah cases? 

MR. SHEPHERD: Excuse me? 

MADAM CHAIR : Do you have any Utah cases 

13 (inaudible)? 

14 MR. SHEPHERD : One is a federal case and one is a 

15 Virginia land use case but our- just to refresh the board's 

16 memory on - again our argument is based on the fact that the 

17 decision , the plat change from July 24 , actually on the 

18 notice issue , the only thing it says , if you look at your 

19 Exhibit I, on the back page it says on Section 6-6, 

20 conditional approval of the preliminary master plan 

21 development for Lion' s Back Resort . Nobody I talked to 

22 understood what that meant and our position again is that 

23 should have been explained , at least at the very minimum that 

24 they were going to approve again , a second t i me 

25 MADAM CHAIR : That they were going to approve 
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1 changes that you believe were made? 

2 MR. SHEPHERD: No, that they were , the Council 

3 actually was going to once again approve the plat after it 

4 already had been approved and why that was going to occur. 

5 So again, in our discussions with staff were quite 

6 conflicting because even staff , I think, at least the staff 

7 that we talked to didn't fully understand what this meant . 

8 So if the staff didn't understand it then the public 

9 certainly didn' t. 

10 MADAM CHAIR : Does anyone fell like they want to 

11 have any (inaudible) to public (inaudible) issue , relying on 

12 out of state and federal cases, I ' m not interested in 

13 hearing out-of-state cases because we're talking about 

14 municipal law and it's quite vastly different from state to 

15 state obviously . (Inaudible)? 

16 MR. SPEAKER (?): I would like to ask the June 24 

17 meeting was the approval of the preliminary master plan and 

18 July 8 is the approval of the conditions the Planning 

19 Commissions attached to it. 

20 MADAM CHAIR: So it wasn't a new plan or anything 

21 like that? 

22 MR. SPEAKER (?): No, it was (inaudible) additions 

23 to that plan. 

24 MR. SPEAKER (?): Conditions of the same as with 

25 the Planning Commission? 
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MR . SPEAKER (?): That ' s right. 

MADAM CHAIR: All right , I ' m seeing on the July 8 

notification here posted notice on the conditional approval 

of the preliminary master plan development . That tells me 

e xactly what they' re going to be conducting (inaudible) . 

MR . SHEPHERD : Madame Chair , I do have a couple of 

Utah cases if you still want them? 

MADAM CHAIR : Sure . 

MR. SHEPHERD : The first one is Melville vs . Salt 

Lake City , 536 P Second 133 , it ' s a Supreme Court 1975. That 

case stands for the proposition that failure to follow 

outlined procedures voids the decision in question because 

even if some members of the public participated in the 

heari ng or the meeting , this does not cure the defect . 

MADAM CHAIR : What hearing? What kind of hearing? 

MR . SHEPHERD: This would be , if we ' re discussing 

the July 8 meeting -

MADAM CHAIR : In that case - what I ' m looking for , 

do you have any case law precedent saying that City Council 

meetings need to be open to the public? 

MR. SHEPHERD : We have one that discusses a land 

use body on a zoning change in Utah . It says - i t doesn ' t 

say specifically whether it ' s City Council or not in that 

one . 

MADAM CHAIR : The reason I ' m asking this is there ' s 
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1 nothing that I can see that requires that it be open t o 

2 public hearing. 

3 MR . SHEPHERD : It would be procedural due process 

4 that would require it even if it were not contained in city 

5 ordinance. 

6 MADAM CHAIR : Doesn ' t this go under (inaudible)? 

7 MR. SPEAKER (?) : Right , there were a l ot of 

8 amendments made to that . 

9 MADAM CHAIR: Right and that ' s (inaudible) and 

10 that ' s why you' re having- that ' s why there ' s so many 

11 questions involved in this is because of SB-60 . July 1st of 

12 last year or was it July 1st of 2006? 

13 MR. MCANANNY : I might be able to g ive you a little 

14 bit of guidance , if it would help , if you would like and your 

15 directly right , Senate Bill 60 changed everything here and 

16 one of the things that the law did is it made a distinction 

17 between a public hearing and public meeting . I think it was 

18 something that people knew anyway but a public hearing is 

19 defined to be a hearing at which members of the public are 

20 provided a reasonable opportunity to comment on a subject of 

21 the hearing . A public meeting just means a meeting that is 

22 required to be open pursuant to the Public Meetings Act . 

23 In terms of the review procedures here , the public 

24 hearing was held before the Planning Commission. The 

25 app roval was held before the City Council . That was a public 
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1 meeting but it was not a public hearing. The public input 

2 part of the review of this was before the Planning Commission 

3 and so that's the distinction . I'm referring you to 10-

4 9(a)103 which is the definitional section or provisions of 

5 the Senate Bill 60 amendments. 

6 MADAM CHAIR: And are you alleging that, Mr. 

7 Shepherd , that there should have been a public hearing 

8 (inaudible) council meeting on July 8 (inaudible) public 

9 hearing (inaudible)? 

10 MR. SHEPHERD: Yeah, I think we are alleging that 

11 in our narrative , yes. That's one of the issues but we're 

12 also contesting the notice of the meeting itself. 

13 MADAM CHAIR: I understand that. (Inaudible). 

14 Nothing has been presented to me (inaudibles) . What I ' m 

15 looking at right now is i t looks like the notice provisions 

16 for the notice for (inaudible ) 5-8 meeting I think were met. 

17 I disagree that any - that the same notice provisions apply 

18 to the City Council meetings or the City Council meeting was 

19 required to (inaudibles) that requires that . 

20 Then the next thing we need to move onto , unless 

21 someone wants to discuss that further (inaudible) , is that 

22 kind of takes us to the water issues (inaudible) time. 

23 Does anyone want to make a motion or have further 

24 discussion on this? 

25 MR . SPEAKER (?) : Can we split them up and make 
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different motions on different parts (inaudible)? 

MADAM CHAIR: Actually we either need to make some 

kind of a ruling on just the things that we discussed tonight 

or table the whole thing until we (inaudible) water issues 

which (inaudibles) . 

(inaudible conversation) 

(Vote taken) . 

MADAM CHAIR : Committee moves to table the 

discussion (inaudible) water issue (inaudible) . (i naudible) . 

I know there ' s a 10-day limit on when (inaudible) . 

MR . SPEAKER (?) : (inaudible) 

(inaudible conversations) 

MR . SHEPHERD: Madam Chair , just for the board' s 

information , I will not be here next week at all so , for what 

it ' s worth. 

MADAM CHAIR: Is there going to be someone in your 

place or (inaudible). 

MR . SHEPHERD : There potentially could be. I 

haven ' t checked their schedule though. You ' ll be hear? 

MADAM CHAIR : We ' d encourage you to try and 

(inaudible). 

(Whereupon the hearing was concluded) 

-c-
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